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PREFACE 


HE Urirry of a Dictionary, containing not only a Definition and Ex- 
planation of the Terms uſed in the Science of the ENGLIsH Law, but alſo 
a general Summary of the Theory and Practice of the Law itſelf, having been ſo 


fully evinced by the ſucceſs. of Ten Editions of the Work on which the Volumes here 
| preſented to the Reader are founded; any obſervations upon that ſubje& would be 


ſuperfluous :—Something, however, is requiſite to introduce the following Sheets ; as 
due both to the Proprietors and the Editor of this General Lau- Dictionary; which is 
offered to the attention and patronage, not only of THE PROFESSION, but of ALL 
who wiſh to obtain a knowledge of the Duties impoſed upon — and the Rights 
ſecured to them, by the Laws of their Country, 


IT 1s Now more than Four Years ſince the Proprietors of Jacop's Law-Didionary 


{the laſt Edition of which was publiſhed in the year 1782) applied to the preſent 


Editor, to prepare the Work for republication. This he very cheerfully undertook ; 
imagining at firſt that nothing more could be required than to employ his attention on 
{uch Statutes and Reports as the courſe of time had produced ſince that Edition: 
little aware that a thorough Reviſal of the whole had become abſolutely neceſſary, 
from the numerous Improvements in our Law ; which had by no means been ſuffi- 
ciently attended to, either in that, or even in the preceding Edition. 


A Cursory PERUSAH of Jacob's Dictionary ſoon convinced the Writer, that, to 
render the Work really uſeful to the Profeſſion and the Public, in the preſent State 
of the Law, much Labour, Time, and Study muſt be employed; that unremitting 
Diligence alone could collect and digeſt the materials for ſuch a Compilation; 


and that, ſtrictly keeping in view Jacos's original Plan, it would demand ſome Judg- 


ment fo to arrange, ſimplify, and methodize the Information obtained, as to preſerve 
the general Character of the Work, and yet to introduce every proper Correction 


and Improvement. 
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PREFACE. 


Io Tais Tax then he ſeriouſly applied himſelf. e firſt earefully examined the 


Text, as it ſtood in the Tenth Edition, Here he found much ſound 3 on the 


Origin and Antiquity of our Law, defaced with unſkilful 5 Innumer- 


able Statutes, long repealed, detailed at large as Exiſting Laws * : The . Statutes 


quoted throughout the Work, (by continued errors of the Preſs ak various Edi- 
tions,) incorrectly cited: Except in. ſome few inſtances, a want of Method, and Po- 


' verty of Language, pervading the whole body of the Work: And the Improvements 


of our Law, during the laſt Trey Years and more, either wholly paſſed over, or very 
R cnt noticed. | 


| His NEXT STE P, therefore, was to correct the Errors which appeared.—Solely to 
perform this was a long and tedious labour: Every Statute quoted has been ex- 
amingd 3 ; and it is by no means an exaggeration to ſay, that many thouſand Errors, 


in this particular alone, have been detected and amended. —To eraſe whatever was 
ſuperſeded or contradicted by modern Laws or Determinations, was next requiſite : 


And, when thus much was performed, a vaſt void remained, to be filled up with a 
Summary of the Des of the A he as at preſent exiſting. | 


In MANY 8 where the Law relative to one Subject was ſcattered through 
the Book, the whole has been brought together under a ſingle Title, conſolidated, 
re- arranged, and enlarged; and the proper References made from Title to Title +, 


In ſome few others, it was found convenient to remove the whole of a Title, 


as it ſtood in the former Work; and to ſupply its place by a New Abridgment 
of the Law on that particular Subject .— In no caſe, however, has any alteration been 
made, without mature conſideration, and a fincere wiſh: for the Improvement of the 


N Work, and the Inſtruction of the Reader. 


In THE NEXT PLACE, The Editor confidered himſelf called upon to an 
many New Titles ; ſome on the Origin and Antiquity of our Law F ; and ſeveral 
connected with the Commercial Concerns of the Country]; which had for the moſt 


| part been entirely omitted, or at beſt very ſlightly referred to, by Jacos or his Con- 


tinuators.—Theſe Additions, it is believed, do not make leſs than One Fourth Part of 


the preſent ies 


„ Titles Hricawars; TornyPIxEs; and others. 
+ AwaRD, ARBITRATION - Hout, MurvDer, MANSLAUGHTER ee Ab- 
MINISTRATOR ;—ADvowsON, PRESENTATION, USURPATI1ON ; and very many others, 

I BANKRUPT, BILL or EXc RANGE, HichwaYys, WiLLs, &c. — 

& TENURES, &c. | EasT Ix DIA COMPANY, NavieaTion-ACTs, InSURANCE, Ke. &c. 


V To 


PREFACE. 


To Abl E HinenLy to perfect the Plan which lis Mind ſoon Wrmed, in the 
order above ſtated, The Editor has applied to all fuck Publications as Ive more 
| ee adapted to his purpoſe. 


Tus STATUTES have been peruſed with peculiar care and diligence: Almoſt all 
which are material, even to the end of the Seſſion. of Parliament i in 1796, are intro- 
duced; and throughout the Work, it is believed, that none are omitted to be noticed 
which paſſed before the Thirty- third year of the preſent Reign. The long time which 
the Dictionary has taken in going through the Preſs, has therefore, it is hoped, on the 
whole, operated rather to the benefit than the prejudice of All who may have 6ccaſion 
to conſult it. | | 


To THz excellent Series of modern Tzxm-Rzrorrs in the Courts of Weſtminſter- 
Hall, which have appeared within the laſt ten years:=To the various new Editions 
of former Reports, and other Law-Books of long-eſtabliſhed reputation; in alluding 
to which, it would be injuſtice not to particulariſe The Coke upon Littleton, Peere 
Willians's Reports, and Hawkins"s Pleas of the Crown:—TFogether with many other 
ſmaller Volumes well deſerving notice, as including Syſtems of particular branches of 
the Law :—To all theſe recourſe has been had; and the Information contained in 

them has been applied to the preſent purpoſe, with a care and attention which, the 
Editor . have not been totally fruitleſs. 


| 7 above all, THE ComMMEnTARIEs of the learned Blachſtone have been fully 
and freely applied to, and the moſt material parts of them adopted; ſometimes 
abridged; but more frequently enlarged by Additions from the various ſources above 
alluded to. The Edition laſt publiſhed has been uſed, whenever the Term of its 
publication allowed; and many of the new Notes there introduced have been added 
to the maſs of modern intelligence here preſented to the Reader. 


F £1 

WHENEVER, in conſulting any of the above Authorities, the Writer of this had 

occaſion to queſtion or differ from the poſitions there laid down, he intended to ſtate 

his diſſent, with modeſty and candour.— To Error every Author is liable—Opere. in 

longo fas gt. Many miſtakes have been filently corrected in all the Books conſulted 

on this occaſion. The Editor ſeeks only that Indulgence which he has beſtowed, with 
a liberality more unbounded than can well be imagined, 


SYSTEMATICAL 


PR E F A C K. 


SvsrMATICOAL Rur xs, and their Exceptions, ſeem in general of more conſequence 


than a multiplied variety of Caſes: Rules give the effect of Caſes, without the tediouſ- 


neſs of their detail. It has been ſaid by a very eminent Lawyer, “ That precedents | 
are frequently rather apt to confound ; that every Cafe has its own peculiar circum- | 
ſtances, and therefore ought to ſtand on its own bottom.” On this Maxim chiefly 
are all the Additions to the Work compiled, and the whole re-digeſted: The 
Deviations from it, where they {till occur, have frequently ariſen, rather from a de- 
ference to the names of former Editors, and from a deſire of not making alterations 
which might be thought merely capricious, than from a conviction of che neceſſity or 


7 propriety of ſuch a mode of  Compllation, 


— 


Tur e ee of this Dictionary, thus enlarged and improved, is, to 
convey to the Uninformed a competent general Knowledge of every ſubje& comected 


with the Law, TRADE, and GovERNMENT, of theſe Kingdoms: To ſhow the 


Origin, Foundation, Progreſs, and preſent State of our Police and JURISPRUDENCE. 
—Information of this nature muſt intereſt every Man of liberal Education, in what- 
ever ſphere: To Magiſtrates, whether ſuperior or ſubordinate, it will be found parti- 


5 cularly uſeful: By Lawyers it will, doubtleſs, be applied to, as a Digeſt of Learning 


previouſly obtained; and an Index to further Inquiries on the Theory and Practice 
of our _ in * its various branches. | | 


IN ENDEAVOURING to contplete 0 Undertaking of ſuch length and importance, 


The Editor is fully conſcious that many Errors and Inadvertencies muſt, even yet, have 


eſcaped ; — Omiſſions, he hopes, there are now but few ;—and for the Inconſiſtencies 
which muſt inevitably appear, be relies for pardon on the good ſenſe of we who are 
competent to judge on a Work ſo multifarious and extenſive.  - 

Ir was 1 to 5 into 5 great variety of Subjects contained in theſe 
Volumes, without being occaſionally led into obſervations, which apply rather to the 
Syſtem of Politics, and the general Theory of Government, than to the confined 
Queſtion of Law : This Licence was neceſſarily | taken by tormer Editors of Neon " 
and was uſed, to ſome corre; by Se in his Interpreter. 

8; 

Tux Wi Nr ER EST of Nations would beſt be conſulted by preſerving the great- 
eſt Harmony between thoſe, whom it ſeems to be the buſineſs and the pleaſure of 
political (at leaſt of party) Writers,—** more /tudious to divide than to unite, — 

to ſet at variance. GovERNMENT has no Rights, and the PzovLr have no Duties, 


Inconſiſtent with the true welfare of each other: The reciprocal conditions of their 
5 Friendſhip 


PREFACE. 


Friendſhip and Security may be compriſed in two words - PROTECTION 
and OBEDIENCE. It has heen the conſtant wiſh of The Editor, in compiling the 
following Sheets, to place in the ſtrongeſt light every Argument and Deciſion which 
may tend to ſhow, what care the Laws and Conſtitution of GRRAr Barraix have pro- 
greſlively taken to enforce both thoſe Principles, and to guard Britons againſt the fatal 
_ conſequences which muſt attend a violation of either, | 
Tur InpuLcenc of the Reader is yet a little longer requeſted, to a few words, 

which The Editor hopes to be excuſed for ſtating, reſpecting Himſelf. 
 Anx10vs, from very early youth, to become a Member of the Profeſſion to which 
he has the honour to belong, it was his misfortune to be compelled, by certain un- 
toward circumſtances, to enter into that Profeſſion, and into Life, prematurely ; with- 
out either Education or Experience, ſufficient to enable him to perform the Duties 
impoſed upon him by ſuch a ſituation. He very ſoon perceived his deficiencies, and. 
endeavoured to ſupply them by diligent ſtudy and obſervation. A few years brought 
him near the point at which he aimed : But at the moment when aſſiſtance was moſt 
wanted, he was diſappointed of receiving it; through his own neglect, in omitting to 
apply to thoſe who were really capable and defirous to have afforded it. He retired, 
for awhile, from his public practice at the Baer; and betook himſelf to more ſilent, but 
not leſs laudable, Employments. He found Friends ;—where indeed he leaſt expected 
them! He has ſince ſucceeded in life beyond his merits—almoſt beyond his hopes. 

His former Literary Efforts have not been thought wholly unworthy approbation; on 
the preſent he reſts with ſomewhat more confidence, though with no ſmall portion of 
fear; ſince his future fate and purſuits may depend on its ſucceſs. On the Candour 
of TAE PuBLIc (more particularly of TEE Prorts510N) he relies; and whether he 
ſhall retain the Pen, or reſume the Gown, in public or in private, it ſhall be his unceaſ- 
ing ſtudy to deſerve that Encouragement, which ſeldam fails to await on well-meant 
Endeavours, and honourable Exertions. 


5 2. E. TOMLINS. 
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The PRESENT STATE of the LAW in THEORY and” PRACTICE; 


With a DEFINITION of its TERMS; and the 


HISTORY of its RISE and PROGRESS. 
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ABA 
B, From the word abbot, in the beginning of the 
name of any place, 1 2 that probably it once 
delonged to ſome abbey; or that an abbey. was founded 
there. Blount. f 

ABACOT. A cap of ſtate wrought up in the form of 
two crowns ; worn by our ancient Britiſh kings. Chroz. 
Angl. 1463:  Spelm. Gly. 

ABACTORS, abattores, ab abigends.] Stealers and 
drivers away of cattle by verde, or in great numbers. 
Cowell, | 

ABACUS. Arithmetick: from the alacus, or table 
ſtrawed with duſt, on which the antients made their charac- 
ters and figures. Cowel: Du Figſie. Hence 

ABACISTA. An Arithmetician. Cowel. 

ABANDUM, atandonum.] Any thing fequeſtered, 
proſcribed or abandoned. Abandon, i. e. in Bannum res 
mifſa ; a thing banned or denounced as forfeited and 
loſt; from whence, to abandon, deſert, or forſake as loſt 
and gone. See Title Inſurance. 

ABARNARE, from Sax. Abarian.] To diſcover and 
diſcloſe to a magiſtrate any ſecret crime. Leg. Canxti, 


c. 104» | 

ABATAMENTUM,. An entry- by interpoſition. 
1 Ia. 277. See the ſucceeding articles. | 

TO ABATE, from the Fr. Abattre.] To proſtrate, 
break down, or deſtroy ; and in law to abate a caſtle or 
fort is, to beat it down. Old Nat. Br. 45 : Stat. Wejim. 
I. c. 17. Abattre maiſon, to ruin or caſt down a houſe, 
and level it with the ground; fo 7 abate a nuiſance is to 
deſtroy, remove, or put an end to it. | 

To abate a writ, is to defeat or overthrow it, by ſhow- 
ing ſome error or exception. Brit. c. 48.—In the ſtatute 
de conjunttim feoffatis, it is ſaid the writ ſhall be abated ; 
i. e. diſabled and overthrown. Stat. 34 E. 1. fl. 1.—So 


it is ſaid an appeal ſhall abate, and be defeated by reaſon 


of covin or deceit, Staundf, P. C. 148.— And the 
juſtices ſhall cauſe the ſaid writ to be abated and quaſhed. 
Stat. 11 H. 6. c. 2. 6 

The word abate, is alſo uſed in contradiſiinction to 
diſſeiſe ; for as he that puts a perſon out of poſſeſſion of 


Vol. I, 


| 


PS ED | 

ABA | N 
his houſe, land, c. is ſaid to diſſeiſe; ſo he that ſteps in 
between the former poſſeſſor, and his heir, is ſaid to 
abate; he is called an abator, and this act of intruſion 
or interpoſition is termed an abatement. 1 Inft. 277 a: 
Kitch. 173: Old Nat. Br. 91, 1158. TH 4 oo} 
ABATEMENT, For its leaſt uſual meanings ſee the 
two preceding articles. er ee , 
Ia its preſent moſt general fignification it relates to 
writs or plaints; and means, the quaſhing or deſtroying 
the plaintiff's writ or plaint. | N 
A Plea in Abatement 1s, a plea put in by the defendant, 

in which he ſhews cauſe to the court why be ſhould not 
be impleaded or ſued ; or if impleaded, not in the manner 
and form he then is; therefore praying that the writ or 


| plaint may abate; that is, that the ſuit of the plaintiff 


may for that time ceaſe. 1 Inf. 1346, 277: F. N. B. 
115: C : Gilb. H. C. P. 186 Terms de Ley 1. 


On this ſubject ſhall be conſidered 
I. The various Pleas in Mate ment. 


1. To the sey: of the Court. 
2. To the Perſon of the Plaintiff, 
a. Outlawry. s 
b. Excommunication. 
c. Alienage. 2 1 
d. Attaint; and other Pleas in Abatement. 
3. To the Perſon of the Defendant. 
4. Privilege. 
3. Miſnomer. 
c. Addition. | 
4. To the Writ and Action. 
5. To the Count or Declaration. 
6. On Account of; a. The Demiſe of the King. 


6. The n of the Parti 


* = 


> 


c. The Death 

Il. The Time and Mamer of pleading in Abatement; and 

herein of pleading in Bar or Abatement. 
III. The Judgment in Abatement. 

| B I. 1. 


ABATEMENT I. 12. 


I. 1. The courts of Ffminfer have a ſuperinten- 
dancy over all other courts, and may, if they exceed 
their juriſdiction, reſtrain. them by prohibition ; or, if 
their proceedings are erroneous, may rectify them by 
writs of error and falſe judgment. Nothing ſhall be 
intended within the juriſdiction of an inferior court, 
but what is expreſsly alleged; fo that where an action 

on promiſe is brought in fach inferior court, not only 
the promiſe, but the conſideration of it (i. e. the whole 
cauſe of action) muſt be alleged to ariſe within that 
juriſdiction; ſuch inferior courts being confined 1a 
their original creation, to cauſes arifing within the ex- 
preſs limits of their juriſdiction ; and therefore if a debtor 
who has contracted a debt out of ſuch limited juriſdic- 


tion, comes within it, yet he cannot be ſued there for | 


ſuch debt. 

There are no pleas to the juriſdiction of the courts 
at Weſtminſter in tranfitory actions, unleſs the plaintiff 
by his declaration ſhews that the cauſe of action accrued 
within a county palatine, or it be between the ſcholars 
of Oxford, or Cambridge. 4 Inft. 213: 1 Sid. 103. 

There is a difference between a franchiſe to demand 
conuſance, and a franchiſe abi breve domini regis non cur- 
rit. For in the firſt caſe the tenant or defendant ſhall 
not plead it, but the lord of the franchiſe muſt demand 
conuſance; but in the other caſe the defendant muſt 
plead it to the writ. 4 1nft.'224. See Titles, Franchiſe, 
Conuſance, County Palatine. | 

Where a franchiſe, either by letters patent or preſcrip- 


tion, hath a privilege of holding pleas within their juriſ- 
diction, if the courts at Wefminfter intrench on their pri- 


vileges, they muſt demand conuſance ; that is, deſire that 
the cauſe may be determined before them : for the de- 
fendant cannot plead it to the juriſdiction. And the 
reaſon is, becauſe when a defendant js arreſted by the 
king's writ, within a juriſdiction where the king's writ 
doth not run, he is not legally convened, and therefore 
he may plead it to the juriſdiction; but the creating @ nero 
franchiſe does not hinder the king's writ from running 
there as before, but only grants juriſdiction to the lord 
of the liberty. Bacor'”s Abr. tit. Courts. (D. 3.) 

If the court has not a general juriſdiction of the ſub- 
ject, the defendant muft plead to the juriſdiction, for he 
cannot take advantage of it on the general iſſue. And 
in every plea to the juriſdiftion another juriſdiction muſt 
be ſtated. Comp. 172. | 

The pleas to the juriſdiction, are either that the cauſe 
of action, or the perſon of the party, is not the object of 
the juriſdiction of the court; of the firſt ſort are pleas 
that the land is held in Ancient demeſne, or that the cauſe 
of action aroſe in the County Palatine, or within the 


Cinque Ports, or other inferiour courts, having peculiar | 


local juriſdiftion. Of the latter ſort is the plea of Privi- 
lege; but which is generally conſidered rather as a plea to 
the perſon of the defendant. See this Dictionary under 
thoſe titles; and oft, Diviſion 3. a. of the preſent head. 

2. a. Outlawry may be pleaded in abatement, becauſe 
the plaintiff having refuſed to appear to the proceſs of 
the law, thereby loſes its protection; but this is only 
a diſability till the outlawry is reverſed, or till he has 
obtained a charter of pardon. 1 J»/t. 128: Lit. & 197: 
Dy. 23, 222: Af. 49: Br. Nonability, 25. 

This diſability is only pleadable when the plaintiff 
ſues in his own right ; for if he ſues in auter droit as exe- 


cutor or adminiſtrator, or as mayor with his commonalty, 
outlawry ſhall not diſable him; becauſe the perſon or 
body. whom he repreſents has the privilege of the law. 
When the plaintiff brings a writ of error to reverſe an 
outlawry, the outlawry in that ſuit or in any other ſhall 
not diſable him. The outlawry itſelf muſt not be an 
objection, for that would be exceptio eju/dem rei cujus 
petitur diffolutio; and if a man were outlawed at ſeveral 
men's ſuics, and one ſhould be a bar to another, he 
—_ never reverſe any of them. 1 I/. 128 : Det. Plac. . 
39997+ | 
When outlawry is pleaded in abatement, the plaintiff 
ſhall not reply that the outlawry is erroneous, for it is 
good till reverſed. 1 Lute. 36. 

As to the time and manner of pleading outlawry, ſee 
poſt, under Diviſion IT. of this title Abatement, 

Outlawry in a county palatine cannot be pleaded in 
any of the courts of Wefminfter, for the plaintiff is only 
ouſted of his law evithin that juriſligton. Gilb. Hi. C. 
P. 200: Fitz, Coron. 233. It has been ſuggeſted, but 
ſurely without reaſon, that outlawry, in the county pala- 
tine of Lancaſter, may be pleaded in the courts of Mf 
minſter ; becauſe that county was erected by act of parli- 
ament in the time of E. 3; whereas thoſe of Chefter and 
Durham are by preſcription. 12 E. 4. 16: Doct. Plac. 396. 

b. A perſon excommunicated is diſabled to do any judi- 
cial act; as to proſecute any action at law ; (tho' he may 


be ſued;) be a witneſs, Oe. 


Excommunication is a good plea even to an executor.cr 


adminitirator, tho? they ſue in autey droit; for an excom- 


municated perſon is excluded from the body of the 
church, and is incapable to lay out the goods of the de- 
ceaſed to pious uſes; alſo it is one of the effects of ex- 
communication, that he cannot be a proſecutor or attorney 
for any other perſon, and therefore cannot repreſent the 
deceaſed. 1 aft. 134: 43 E. 3. 13: Thel. 11. 

But in an action brought by officers with their cor- 
poration, the defendant ſhall not plead excommuni- 
cation in the officers ; becauſe a corporation cannot be 
excommunicated as ſuch ; and they ſue and anſwer by 
attorney. Thel. 11: 30 E. 3.4: 1 nfl. 134: 4 Inft. 340. 

Excommunication is no plea in a qui tam action; the 
ſtatute giving the informer ability to ſue. 12 Co. 61. 

When excommunication is pleaded in the plaintiff, he 
ſhall not reply that he has appealed from the ſentence; 
for it is in force until repealed, and whilſt it is in force 
he cannot appear in any of the courts of juſtice; but he 
may reply that he is abſolved, for then his diſability is 
taken away. Bro, Excom. 3: 3 Bulſt. 72: 20 H. 6. 25: 
Rell. 226. . 

When prohibition is brought againſt a biſhop and he 
pleads excomrfiunication againſt the plaintiff, and in the 


ex communication there is no cauſe thereof ſhewn, this is 


not a good plea; for in ſuch caſe it will be intended, 
that the excommunication was for endeavouring to hin- 
der the biſhop*s'proceeding, by application to the tem- 
poral court ; and if ſuch excommunication were allowed, 
it would deſtroy all prohibitions. Hel. 10, 11: 28 E. 3. 
27: 9 Co. 68. * 

c. Alienage is a plea in abatement, now diſcouraged 
and but ſeldom uſed ; the following however appears 
to be ſtill law on the ſubject. | 

It may be pleaded in abatement, in an action real, 
perſonal or mixed chat the demandant or p aintiff 3 an 

Va i | $714 alien, 


allen, if he be an alien enemy; and in an action real 
or mixed, that he is an alien, though he be in amity. 
But in an action perſonal it is no plea that he is an alien 
if he be in amity. 1 If. 129 6: Apr. Ent. 11: 9E. 4. 
7: Yelv. 198: 1 Bu. 154: Bro. tit. Denixen. But ſee 

1 Ld. Raya. 282. 

Where. the defendant pleads that the plaintiff is an 
alien, in abatement of the writ, it is triable where the 
writ is brought, and the replication muſt conclude to 
- the country; but otherwiſe, it is ſaid, where it is pleaded 

in bar, that the plaintiff is an alien, the replication muſt 
conclude with an averment. Salk. 2: Weſt. 5: Amb. 394. 

Where the defendant pleaded that the plaintiff was an 
alien, born at Rouen in the kingdom of France, within the 
ligeance of the king of France; the plaintiff replied that 
he was an alien friend, born at Hamburgh, within the 
ligeance of the Emperor, and traverſed that he was born 
at Rouen; Holt inclined that it was an ill traverſe and 

offered an ill iſſue. Comb. 212. See title Aliens. - 
A4. Attaint; It may be pleaded in abatement, that the 
plaintiff is attainted of treaſon or felony; or attainted in 
a premunire; or that he hath abjured the realm. 1 nf. 

128a, 1296, 130 a; Ney. 1: Sh. 155. 

Popiſh Recuſancy, can no longer be conſidered as plead- 
able ſince the fat. 31 Geo. 3. c. 32. See tit. Papiſt. 

Goverture; It is alſo pleadable in abatement to the 
perſon of the plaintiff that ſhe is a feme covert, I Iiſt. 
132 5. and that the is the wife of the defendant, 1 Bro. 
Ent. 63. And by the defendant that ſhe is herſelf 
a feme covert. Lutiy. 23: Barnet 334. See tit. Baron 
and Feme, and po. 6, 6 

Joint Aids ; Of pleas in abatement for want of proper 
parties. See Com. Dig. tit. Abatement (E. 8.) (F. 4.) See 
alſo tit. Aion, Jointenants, &c. | 

A defendant may plead in abatement to the perſon of 
the plaintiff, that there never was any ſuch perſon in 
rerum naturd. See Com. Dig. tit. Abatement (E. 10.) 

3. 4. The oflicers of each court enjoy the privilege of 
being ſued only in thoſe courts to which they reſpectively 
belong ; becauſe of the duty they are under of attending 
thoſe courts, and leſt their clients? cauſes ſhould ſuffer if 
they were drawn to anſwer to actions in other courts. 
2 Mod. 297: Jaugb. 155: 2H.7.2: 
1 Lit. 44, 639. So a baron of the Cinque Ports, is to 
be impleaded within that juriſdiction. See Com. Dig, 
tit. Abatement. (D. 3.) and this DiR. tit. Cinque Ports, 

But this is to be anderſtood when the plaintiff can 
have the ſame remedy againſt the officer in his own court, 
as in that where he ſues him; for if money be attached 
in an attorney's hands by foreign attachment in the 
ſheriff's court in Loudon, the attorney thall not have his 
privilege ; becauſe in this caſe the plaintiff would be 
remedileſs. 1 Saund. 67, 8. 

S0 if a writ of entry, or other real action be brought 
| againſt an attorney of the king's bench, he cannot plead 
his privilege; for the king's bench hath not cognizance 
of real actions. 1 Saund. 67. 

So if an attorney of the Common Pleas be ſued in a cri- 
minal appeal, he ſhall not have his privilege ; for his own 
court hath not cognizance of this action. 38 .6. 295: 


9E. 4. 35: Cro. Car. 585: 1 Leon. 189: 2 Lern. 156. 
This privilege, which the courts indulge their officers 

with, 1s reſtrained to ſuch ſuits only as they bring in their 

_ own right; for if they ſue or are ſued as executors or 


are entitled to no privilege. 


2 Ro. A3. 272: 
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adminiſtrators, they then repreſent common perſons and 


Hb. 177. 


So if an officer of one court ſue an officer of another 


court, the defendant ſhall not plead his privilege; for the 
attendance of the plaintiff is as neceſſary in his court as 
that of the defendant in his; and therefore the cauſe 1s 
legally attached in the court where the plaintiff is an 
officer. 2 Mod. 298: 2 Lev. 129: 2 Ro. Ab. 275, pl. 4: 
Moor. 5 56. 


So if a privileged perſon brings a joint action, or if an 


action be brought againſt him and others, he ſhall not 
have his privilege ; but if the action can be ſevered without 
doing any injury, the officer ſhall have his privilege. 


Dy. 377: Gedb. 19: 2 Ro. Ab.275: 2 Lev. 129: 1 Vent. 


298, 9. 

. ſhall not have his privilege againſt the king. 
Bro. Super/ed. 1: 2 Ro. Ab, 274. But in a qui tam action, 
at the ſuit of an informer, he ſhall have his privilege. 
Lil. Reg. 7: 3 Lev. 398: Lutw. 193. 

If a perſon who hath the privilege of being ſued in 
another court, be in a&fual cuſtedy of the marſhal of 
K. B. he cannot plead his privilege ; but otherwiſe where 


he is bailed, and ſo only legally ſuppoſed in cuſtody. 


1 Salk. 1: Comb. 390. | 

The court of K. B. will take notice of the privilege of 
their own officers ; as where a fazer of the king's bench 
was arreſted by writ, he was diſcharged on common 
bail; being an immediate officer of the court where 
his attendance was abſolutely neceſſary. Salk. 544. 
But where an attorney of the common pleas was ſued by 
bill in the court of K. B. on motion for his being 
diſcharged the court denied it and put him to plead his 
privilege. 1 Mod. Ent. 26, See 1Hls. 306: 2 Black. 
Rep. 1085. ; 

After a general imparlance an officer cannot plead his 
privilege, becauſe by imparling he affirms the juriſdiction 
of the court, but after a /pecial imparlance he may plead 
his privilege. Bro. Pri v. 25: 22 H. 6. 6, 22, 71: 1 Ro. 
Rep. 294: 1 Sid. 29: 2 Ro. 45. 273, 9: Harar. 365: 
1 Lutw. 46: 1 Salt. 1. And now the common practice 
is to uſe a ſpecial imparlance. $2e further this Di. tit. 
Privilege. Indeed no plea in abatement is good after a 
general imparlance. 4 Term Rep. 227. f 

6. Mſnomer, is the uſing one name for another, the miſ- 
naming either of the parties. This may be pleaded in abate- 
ment by the defendant, whether the miſnomer is in his 
own name, or in that of the plaintiff; and this in chriſ- 
tian or ſurname, name of dignity, name of office or addi- 
tion. See p. and Com, Dig. tit. Abatement. (E. 18.) (F. 17.) 

But though a defendant may by pleading in abatement 
take advantage of a miſnomer, yet in ſuch plea he muſt 
ſer forth his right name, fo as to give the plaintiff a 
better writ. Finch. 303: 9 H. 5, 1.—which is the intent 
of all pleas in abatement, 4 Term Rep. 227. | 

Where a defendant comes in gratis, or pleads by the 
name alledged by the plaintiff, he is eſtopped to allege 
any thing againſt it. Sy. 440. Where one is miſnamed 
in a bond, the writ ſhould be in the right name, and 
the count ſhow that defendant, by /e a name made the 
bond. To a plea ot miſnomer the plaintiff may reply, 
that defendant was known by the name in the writ. 
1 Salk. 6, 7. 

One defendant cannot plead iE of his companion, 
for the other defendant may- admit himſelf to be the 

B 2 perſon 


2 | 
that after the laſt continuance, . on ſuch a day and year, 
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perſon in the writ, 1 Lutw. 36. The defendant, though 
his name be miſtaken, is not obliged to take advantage 
of it; and therefore if he be impleaded by a wrong name, 
and afterwards impleaded by his right name, he may 
plead in bar the former judgment, and aver that he is the 
ſame perſon, Gilb. H. C. P. 218. ; 


Where an indictment for a capital crime is abated: for 


miſnomer of the defendant, the court will not diſmiſs 
him, but cauſe him to be indicted de novo by his true 
name. 2 Hawk. P. C. 523. See further this Dict. title 

c. Addition, is a title given to a man beſides his chriſ- 
tian and ſurname, ſetting forth his eſtate, degree, trade, 
&c. Of eſtate, as yeoman, gentleman, eſquire, &c. Of 
degree as knight, earl, marquis, duke, &c. Of trade as 
merchant, clothier, carpenter, &c. There are likewiſe 
additions of place of reſidence as Londin, York, Briſtol, 
&c. If one be both a duke and earl, &c. he ſhall have the 
addition of the moſt worthy (i. e. ſuperior) dignity. 
2 Infl.669. But the title of duke, marquis, earl, &c. 
are not-properly additions. but names of dignity. Terms 
de Ley 20. The title of knight or baronet is part of the 
party's name [as is alſo clarencieux or king at arms, &c.] 
and ought to be exactly uſed; but the titles of eſquire, 
gentleman, yeoman, &c. being no part of the names are 
merely additions. 1 Lil. 34. An earl of Ireland is not an 
addition of honour here in Exgland, but ſuch perſon muſt 


be called by his chriſtian and ſurname with the addition of 


eſquire only; ſo ſons of Engl; noblemen, though they 
have titles given them by curteſy in reſpect of their fami- 
lies, if they are ſued, muſt be named by their chriſtian and 
ſurnames, with the addition of eſquire; as, A. B. Eſq. 
commonly called Lord 4. 1 inf. 166: 2 Inf. 596, 666. 

By the common law, if a man that had no name of dig - 
nity was named by his chriſtian and ſurname in all writs 
it was ſufficient. If he had an inferior name of dignity, as 
knight, &c. he ought to be named by his chriſtian and 
ſurname, with the name of dignity ; but a duke, &c. 
might be ſued by his chriſtian name only, and name of 


dignity, which ſtands for his ſurname. 2 In. 665, 6. By 


ſtat. 1 H. 5. c. 5, it is enacted that in ſuits or actions where 
proceſs of outlawry lies, (See 1 Salk. 5,) additions are to 
be made to the name of the defendant to ſhew his eſtate, 
myſtery, and place of dwelling; and that writs not hav- 


ing ſuch additions ſhall be abared, if the defendant take 


exception thereto, but not by the court ex officio. See Cro. 
Fac. 510: 1 Ro. Rep. 780. If a city be a county of 
itſelf, wherein are ſeveral pariſhes, addition thereof, as 
of Londen is ſufficient. But addition of a pariſh not in 
a city muſt mention the county, or it will not be good. 
1 Danv. 237. Ef 

The name of earl if omitted abates the writ ; Dav. 
Rep. 60 4; and it ſhall. not be amended, Hob. 129: 1 
Vent. 154. But if a perſon is created an earl pending 
the action, bill, or ſuit, it ſhall not ae. See ſtat. 1 E. 6. 
5 3. But there muſt be an entry on the roll ſtating 


the king by his latters patent created, &c. ſetting them 


forth with a profert in curiã, &c. which the ſaid defendant | 


doth not deny, &c. 1 Mod. Ent. 31, 32. | 
If there are two perſons father and ſon, with the ſame 
name and addition, in an action brought againſt the ſon, 


he ought to be diſtinguiſhed by the appellation of he 


- — 


younger, added to his other deſcription, or the writ may be 


a a ſecond action brought fer the ſame thing, the plaintiff 


abated ; but in an action againſt the Father he need nor 
be diſtinguiſhed by the appellation of te elder. See 
2 Hawk. P. C. 187. | | 

On the whole it is proper to obſerve as to mi/nomers 
and want of addition, that the courts of Mefminſter will 
not abate a writ for a trifling miſtake; and will in all 
caſes amend, if poſſible, ſee title Amendment. | 

4. The writ being the foundation of the ſubſequent 
proceedings, great certainty-and exactneſs js requiſite, 
to the end that no perſon be arreſted or attached by his 
goods, unleſs there appear ſufficient grounds to warrant 
ſuch proceedings ; ſo * if the writ vary materially from 
that in the regiſter, or be defective in ſubſtance, the 
party may take advantage of it. See 5 Co. 12: 9 H. 7. 
16: 10 E. 3. 1: Hob. 1, 51, 52, 80: Carth. 172. But 
where the writ ſhall not abate for variance from the re- 
giſter, ſo that it be equivalent, ſee Hob. 1, 51, 52. 

Where a demand is of two things, and it appears the 
plaintiff hath action only for one, the writ may not be 
abated in the whole, but ſhall ſtand for that which is 
good; but if it appear that tho? the plaiatiff cannot have 
this writ which he hath brought for part, he may have 
another, the writ ſhall abate in the whole. 11 Kep. 45 : 
1 Saund. 285. 5:8 N 

In caſe adminiſtration be granted, after the action 
N . and this appears, the plaintiff's writ ſhall abate, 

245. ' | 

It is a good plea in abatement that another action is 
depending for the ſame thing ; for whenever it appears 
on record, that the plaintiff has ſued out two writs againſt 
the ſame defendant, for the ſame thing, the ſecond writ 
ſhall abate; and it is not neceſſary that both ſhould be 
pending at the time of the defendant's pleading in abate- 
ment; for if there was a writin being at the time of _ 
out the ſecond, it is plain the ſecond was vexatious an 
ill, ab initio. But it muſt appear plainly to be ſor the 
ſame thing; for an aſſize of lands in one county ſhall 
not abate an aſſize in another county, for theſe cannot 
be the ſame lands. 4 H. 6. 24: 9 H. 6. 12: 5 Co. 61: 


Doc. Pl. 10. 


In general writs, as tre/þaſs, afize, covenant, where the 
ſpecial matter is not alledged, and the plaintiff is non- 
ſuited before he counts, and the ſecond writ is ſued 
pending the other, yet the former ſhall not be pleaded 
in abatement ; becauſe it doth not appear to the. court 


that it was for the /ame thing; for the firſt writ being ge- 


neral, the plaintiff might have declared for a diſtinct 

thing from what he demanded by the ſecond writ ; buc 
when the firſt is a ſpecial writ, and ſets forth the particu- 
lar demand, as in a precipe quod reddat, &c. there the court 
can readily ſee that it is for the ſame thing; and there- 


fore though the plaintiff be non- ſuited before he counts, 


yet the firſt ſhall abate the ſecond writ, it being appa- 


rently brought for the ſame thing. 5 Co. 61: DoF. 


Pl. 11, 12. In an action of debt, &c. another action 
depending in the courts of Weftminfter for the ſame 
matter is a good plea in abatement; but a plea of an 
action in an inferior court is not good, unleſs judgment 
be given., 5 Co. 86: and ſee 5 Co. 62. | 
If a ſecond writ be brought teſted the ſame day the 
former is abated, it ſhall be deemed to be ſued cut after 
the abatement of the firſt. Allen 34. 3 
If an action pending in the ſame court, be pleaded to 


may 
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may pray that the record may be inſpected by the court, 


or demand oyer of ir, which if not given him in conve- 
nient time he may ſign his judgment. Dy. 227: Carth. 
453» 517. 


In action of debt on a judgment, defendant cannot 
plead a writ of error brought 3 either in bar 
or abatement; but the court ly ſtays proceedings 
on terms till the error is decided. 1 Bac. Abr. 14. 

5. After the party ſuing has declared, the party 
impleaded may demand oyer of the writ; and then if 
there be any fault or inſufficiency in the count -for a 
cauſe apparent in itſelf, or if there be a variance between 
the count and the writ, or between the writ and a record, 
ſpecialty, &c. mentioned in the count, the party im- 
pleaded ought to ſhew it by his pleading. Thel. lib. 10. 
c. 1. 5: Fitz. Count. 27 

Defendant may plead in abatement of a declaration 
where the action is by original; but if it be by bill he 
muſt plead in abatement of the bill only. 5 Mod. 144. 
A little variance between the declaration and the bond 
pleaded will not vitiate the declaration; but uncertainty 
will abate it. Plowd. 84. The variance of the declara- 
tion from the obligation, or other deed on which it is 
grounded, will ſomerimes abate the ation, Heb, 18, 116: 
Moor. 645. And if a declaration aſſign waſte in a town 


not mentioned in the original writ, the writ of waſte ſhall | 


abate. Hob. 38. 


Likewiſe where the declaration is otherwiſe deſective, | 


in not purſuing the writ, or not ſetting forth the cauſe 
of action with that certainty which the law requires, or 
laying the offence in a different county from that in which 
the writ is brought. 1 New Abr. 6. 

6. a. As to the m of the king; at common law, all 


ſuits depending in the king's courts were diſcontinued 


by the death of the king ; ſo that the plaintiffs were 
obliged to commence new actions, or to have re- ſummons 


er attachment on the former proceſſes, to bring the de- 


fendant in ; but to prevent the inconvenience, expence 
and delay which this occaſioned, the ſtat. 1 E. 6. c. 7, 
was made. 

Proceedings on an information, in nature of a quo cv. 
ranto, are not abated by the demiſe of the crown. 2 $:ra. 
782. Where the king brings a writ of error in gzare 
im;edit, it abates by his death. 2 Fra. 843. 

5. With reſpect to the marriage of the parties; cot erture 
is a good plea in abatement, which may be either before the 
_ writ ſued, or pending the writ. By the firſt the writ is 
abated de facto, but the ſtcond only proves the writ abate- 
able; both are to be pleaded, with this difference, that 
coverture, pending the writ, mult be pleaded, after the laſt 
_ continuance z whereas coverture before the writ brougit, 
may be pleaded at any time, becauſe the writ is de facto 
abated. De. Pl. 3: 1 Leon. 168, 169: Vide 2 Ld. Raym. 
1525: Comb. 449: Lut. 1639. 

It a writ be brought by 4. and B. as baron and feme, 
whereas they were not married until the ſuit depended, 
the defendant may plead this in abatement ; for though 


they cannot have a writ in any other form, yet the writ 


ſhall abate, becauſe it was falſe when ſued out. Firs. 
Brief, 476. If a writ be brought againſt a feme covert 
as ſole, ſhe may plead her coverture ; but if ſhe neglects 
to do it, and there is a recovery againſt her as a feme 
ſole, the huſband may avoid it by writ of error, and may 
come in at any time and plead it. Latch. 24: Stile 254, 

280: 2 Roll. Rep. 53: If an action be brought in an infe. 


a 


rior court againſt a feme ſole, and pending the ſuit the 
intermarries, and afterwards removes the cauſe by Sal. 
corpus; and the plaintiff declares againſt her as a feme 
ſole, the may plead coverture at the time of ſuing the 
habeas corpus; becauſe the proceedings here are de nowe ; 
and the court takes no notice of what was precedent to 
the habeas corpus; but upon motion on the return of the ha- 
beas corpus, the court will grant a procedendo. For though this 
be a writ of right, yer where it is to abate a rightful ſuit, 
the court may refuſe it ; and the plaintiff had bail below 
to this ſuit, which by this contrivance he might be ouſted 
of, and poſſibly by the ſame means of the debt. 1 Salt. 8. 

In ejetment againſt baron and feme, after verdi for 
the plaintiff, baron dies between the day of Ni prius and 
the day in Bank ; adjudged that the writ ſhould fland 

againſt the feme, becauſe it is in nature of a tref> 
paſs, and the feme is charged for her own act; and there- 
fore the action ſurvives againſt her. So if the wife had died, 
the baron ſhould have judgment entered againſt him. Cro, 
Jac. 356: Cro. Car. 50g: 1 Roll. Rep. 14: Moor 469. 

If a feme ſole plaintiff, after verdict, and before the 
day in Bank, takes huſband, ſhe ſhall have judgment, and 
the defendant cannot plead this coverture, for he has no 
day to plead it at. Cro. Car. 232: 1 Bulft. 5. 

If an original be filed againi a feme ſole, and before 
the return ſhe marries, you may declare againſt her without 
taking notice of her huſband, for her intermarriage is no 
abatement of the writ in fact, but only makes it abate - 
able. Combs. 449: 1 Rell. Rep. 53. 

*Tis now in general held, that if a feme fol: commences 
an action, and pending the ſame marries, the ſuit is 
abated ; but that it is otherwiſe with reſpect to a feme 
ſole defendant, as ſhe ſhall not take advantage of her 
own act. See further, title Baron and Feme. 

c. The general rale is, that whenever the death of any 
party happens pending the writ, and yet the plaintiff is in 
the ſame condition as if ſuch party were living, there ſuch 
death makes no alteration or abatement of the writ. 1 New 
Ar. 7. | 

The death of a plaĩntiff did generally atcommon law adate 
the writ before judgment, till the fat. 8 C 9 . 3. c. 11; 
which declares that neither the death of plaintiff or de - 
fendant after interlocutory judgment ſhall abate it, if the 
action might be originally proſecuted by and againſt the 
executors or adminiſtrators of the parties: and if there 
are two or more plaintiffs or defendants, and one or 
more die, the writ or action ſhall not abate, if the cauſe 
of action ſurvives to the ſurviving plaintiff, or againſt the 
ſurviving defendant, but ſuch death being ſuggeſted on 
record the action ſhall proceed. For the cafes previous 
to this ſtatute, ſee Cro. Elix. 652: 1 Inft. 139 : Dy. 279: 
Hard. 15 1. 164: Stile 299: 3 Mad. 249: Oo. Car. 426: 
1 Jene 367: 1 Rel. Abr. 756: 1 Show, Rep. 186: 1 Vent. 
34: 3 M4. Ice 

But in a writ of error, if there be ſeveral plaintiffs, and 
one dies, the writ ſhall abate, becauſe the writ of error is 
to ſet perſons in fatr quo, before the erroneous judgment 
given below; and they that are plaintiffs in error were 
diſtinct ſufferers in the judgment, ſince there might be 
different executions iſſued thereupon, and different repre- 
ſentatives were by ſuch judgment affected; and by con · 
ſequence the ſurvivor cannot proſecute the writ of error 
for the whole, leſt by a colluſive perſuaſion, or by negli- 

ence or deſign he ſhould hurt the repreſentative of the 

eceaſed. Bridg. 78: Ie. 208: 10 Co. 1351: 1 Vent. 
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34: 1 Sid. 419. conf. But if any of the defendants in | 


error die, yet all things ſhall proceed, becauſe the benefit 
of ſuch judgment goes to the ſurvivor, and he only is to 
defend it. Sid. 419: Zelv. 208: 1 L. Raym. 439. It 
there be ſeveral perſons named as plaintiffs in the writ, 
and one of them was dead at the time of purchaſing the 
writ, this may be pleaded in abatement ; becauſe it falſi- 
fies the writ ; and becauſe the right was in the ſurvivors, 
at the time of ſuing the writ, and the writ not according 
to the caſe. 20 Hen. 6. 30: 18 E. 4. 1: 2 H. 7. 16: 
1 Brownl. 3, 4: Clift. Ent. 6: Raft. Ent. 126. 

By ſtat. 17 Car. 2. c. 8, (made perpetual by 1 Jac. 2. 
e. 17. 6 5.) it is enacted, that the death of either of the 
parties between verdict and judgment, ſhall not be al- 
ledged for error, ſo as judgment be entered within two 


terms after ſuch verdict. See 1 Salk. 8: 2 Ld. Raym. 


1415: Sid. 385.,—See tit. Amendment. 


II. A plea in abatement muſt be put in within four days 
after the return of the writ, becauſe the perſon coming in 
by the proceſs of the court ought not to have time to 
delay the plaintiff. LZutw. 1181: 2 Stra. 1192. 

But if a declaration be delivered againſt one in cuſtody, 
he has the whole term to plead in abatement. Salk. 5 15. 

If the declaration be delivered in the vacation, or ſo 
late in term, that defendant is not bound to plead to it 
that term, he may plead in abatement, within the firſt 
four days of next term. 

As pleas in abatement enter not into the merits of the 
cauſe, but are dilatory, the law has laid the following re- 
ſtrictions on them. Firſt, by the ſtatute of 4 & 5 Ann. 
cap. 16. for amendment of the law, no dilatory plea is to 
be received unleſs on' oath, and probable cauſe ſhewn to 
the court. Secondly, no plea in abatement ſhall be re- 
ceived after re/pondeas oufter, for then they would be 
pleaded iz infinitum. 2 Saund. 41. Thirdly, they are to 
be pleaded before imparlance. See Yelv. 112: 1 Lutw, 
46, 178: 2 Lutw. 1117 : Det. Pla. 224: 4 Term Rep. 
227. 520: Except where antient demeſne is pleaded ; for 
this may be dove after imparlance, becauſe the lord might 
reverſe the judgment by writ of diſceit, and it goes in 
bar of the action itſelf. For this ſee Dyer in marg. 210: 
Stile 30: Latch. 83: 5 Co. 105 : 9 Co. 31. Hau. Ent. 103. 

A plea in abatement mult be ſigned by counſel, and 
filed with the clerk of the papers; and without an affida- 


vit annexed to it, judgment may be ſigned. Inpey's In- 


friraet. Cler. K. B. 

With reſpect to pleas to the juri/di&#on of the court, it 
is to be obſerved that the defendant mutt plead in propriã 
perſona ; for he cannot plead by attorney without leave of 
the court firſt had, which leave acknowledges the juriſ- 
diction; for the attorney is an officer of the court; and if 
he put in a plea by an officer of the court, chat plea muſt 
be ſuppoſed to be put in by leave of the court. 1 Nea 


Abr. 2. 


The defendant muſt make but half deſence, for if he 
makes the full defence quando & ubi curia confideraverit, 
&c. he ſubmits to the juriſdiction of the court. Lutau. 9: 
I Show. Rep. 386. 

If a plea is pieaded to the juri/di&ion of the court, it 


ought to conclude with a prayer of judgment in this 


manner, viz. The jaid defendant prays judgment, whether 
the court will take any j urther cognizance of the ſaid plea. 
1 Mad. Ent. 34. ee 5 


Pleas in di/avility of the /laintif, may not be pleaded 


after a general imparlance: 1 Latw. 19. In pleading 
outlawry in diſability in another court, the ancient way 
was to have the record of the outlawry itſelf l pede 


| figilli by certiorari and mittimus ; (See Do. Pl. 393: 


Stam. 103: Fitz. Coron. 233;) but this being very expen- 
ſive, it is now ſufficient to plead the capias utlagatum under 


the ſeal of the court from whence it iſſues ; for the iſſuing 


of execution could not be without the judgment ; and 
therefore ſuch execution is a proof to the court that there 
is ſuch a judgment, which is a proof that the defendant's 
plea of matter of record is proved by a matter of record ; 
and conſequently appears to the court not to be merely 
dilatory ; and therefore on ſhewing ſuch execution, if the 
plaintiff will plead mul riel record, the court will give the 
defendant a day to bring it in. Co. Lit. 128: Dees. Plac. 
See tit. Outlawry. 

Outlawry may be pleaded in bar, after it is pleaded in 
abatement, becauſe the thing is forfeited, and the plain- 
tiff has no right to recover. 11 H. 7. 11: 2 Latw. 1604. 


Outlawry may be always pleaded in abatement, but 
not in dar, unleſs the cauſe of action be forfeited. Co. 


Lit. 128.6: Doc. Pl. 39;. 
In perſonal actions, where the damages are uncertain, 


outlawry cannot be pleaded in bar ; but in actions on the caſe, 


where the debt to avoid the /aw wager, is turned into 
damages, there outlawry may be pleaded in bar, for it 
was velted in the king, by the forfeiture, as a debt cer- 
tain, and due to the outlaw; and the turning it into 
damages, whereby it becomes uncertain, ſhall not diveſt 
the king of what he was once lawfully poſſeſſed of. 
2 Lutw, 1604: 3 Lev. 29: 2 Vent. 28 2: 3 Leon. 197, 205 ; 
Cro. Eliz. 204: Owen 22. | 

Where excommunication is pleaded, it is not ſufficient to 
ſhew the writ Je excommunicato capiendo under the ſeal of 
the court ; for the writ is no evidence of the continuance 
of the excommunication, ſince he may be abſolved by the 
biſhop, and that will not appear in the king's court, be- 
cauſe ſuch aſſoilment is not returned into the king's 
court from hence the fgnificauit is ſent. 

Alienage may be pleaded either in bar or abatement : 
In the latter caſe to an alien in league; in the former to 
an alien enemy. 1 I. 129 6. See ante I. 2.c. 

If a plea in abatement be pleaded to the per/or: of the 
plaintiff, there it mult conclude, if he ought to be compelled 
to anſwer. 1 Mod. Ent. 34 


In all pleas of abatement which relate to the perſon,  * 
there is no neceſſity of laying a venue, for all ſuch. 


pleas are to be tried where the action is laid. 1 Bac. 
Abr. 15. | 

If it be pleaded to the aurit, then the plea concludes 
with the prayer of judgment of the writ, and that the a 
may be guaſhed. When it is to the a&icn of the writ, 
there he ſhould ſhew that the party ought not to have har 
writ, but by the matter of his plea ſhould intimate to 
him how he.ſhould have a better. Latch. 178. Reſpor- 
dere non debet is a proper beginning to a plea to the jwr//- 
giction of the court, but a plea of ne ungues executor, ought 
to begin with petit judic* de bills 5 Mod. 132, 133. 140: 
1 Saund, 283: 2 Saund. 97. 189, 190. 339: Lutw. 44: 
Show. 4.—In a replication to a plea in abatement where 
matter of fa& is pleaded, the plaintiff muſt pray his da- 
mages; but wherematter of /aw is pleaded, the plaintiff 
muſt only pray that his writ may be maintained. 1 La, 
Raym. 339+ 594: 2 Ld. Raym. 1022.—lf one pleads mat- 


ter of abatement, and concludes in bar, Et petit judicium /i 
actionen: 
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achionem habere debet, though he begins in abatement, and 
the matter be alſo in abatement, yet the concluſion being 


in bar, makes ita bar; and the reaſon is, becauſe you 
admit the writ by concluding ſpecially againſt the action. 


18 H. 6. 27: 32H.6.17: 36 H. 6. 18: 22 H 6.536: 
1 Show, 4. 2 Ld. Raym. 1018.—[If a man pleads matter 
in bar, and concludes in abatement, it ſhall be taken for 
a plea in bar, from the nature and reaſon of the thing ; 
for the plaintiff can have no writ if he has not a cauſe of 
action, and therefore the court will take the plea to be 
in bar. 37 H.6.24: 36 H. 6. 24: 2 Mod. 6. 

The nature of a pha in abatement is to intitle the plain- 


tiff to a better aurit; See 4 Term Rep. 227; and it hath 


been expreſsly reſolved, that where the plea is in abate- 
ment, and it is of neceſſity that the defendant muſt diſ- 
cloſe matter of bar, he ſhall have his election to take it 
either by way of bar or abatement. 2 Roll. Rep. 64. Sal- 
kill v. Shilton. In ſhort, whatever deſtroys the plaintiff's 
action, and diſables him for ever from recovering, may 
be pleaded in ar. But the defendant is not always 
obliged to plead in bar, but may plead in abatement, as 
in replevin for goods, the defendant may plead property 
in himſelf, or in a ſtranger, either in bar or in abatement, 
for if the plaintiff cannot prove property in himſelf, he 
fails of his action for ever; and it is of no avail to him 
who has the property if he has it not. 1 ext. 249. 
2 Lev. 92: 1 _— 94: Carth. 243. 

Where matter of bar may be pleaded in abatement, vide 
2 Ld. Raym. 1207, 1208. 

If a defendant together with a plea in abatement plead 
alſo a plea in bar, or the general iſſue, he thereby waves 
the plea in abatement; and the plea in bar or general 
iſſue only ſhall be tried. 2 Hawk. P. C. 277, and the au- 
thorities there cited. | 


III. If iſſue be taken upon a plea to the ori, judg- 
ment againſt the defendant is peremptory ; but if there be 


a demurrer, the judgment is then, only that the plaintiff 


anjer over. Yetv. 12: Allen 66. 
Whatever matters are pleaded in abatement of an a 
peal or indictment of felony, and found againſt the defen- 


dant, yet he may afterwards plead over to the felony. 


2 Hawk. P. C. 277. But incriminal caſes, not capital, on 
demurrer in abatement adjudged againſt the party, the 
court will give final judgment, and not reſpondeas offer. 
Ibid. 471. g 


In appeals of maybe and all civil actions (except a4 


fixes of net d anceffor, novel difſeifin, nuiſance and furis 
utrum) if a plea in abatement triable by the county be 
found againſt the defendant, he ſhall not be ſuffered af- 
terwards to plead any new matter, but final judgment 
ſhall be given Z#gainit him. 2 Hawk. P. C. 257; and ſee 
the authorities there cited. 

Upon a judgment in ve for the damages recovered, 
the defendant demurs partly in abatement, and partly in 
bar, the court ſhall give judgment in chief. Show. 255. 
In debt, if the defendant pleads in abatement to the 
writ, to which the plaintiff imparls, and at the day given, 
the defendant makes default, judgment is fnal upon the 
default, though the plea was only in abatement. 10 F. 4. 
7 : Mod. Caſes 5, The judgment for the defendant, on 


2 plea in abatement, is guod breve, or narratio caſſetur; 


if 1ſue be joined on a plea in abatement, and it be found 
for the plaintiff, it ſhajl be peremptory againſt the de- 


 fendant, and the judgment ſhall be quod recuperet, be- 


A B B 
cauſe the defendant chuſing to put the whole weight of 
hie cauſe upon this iſſue, when he might have had a plea 


in chief, is an admittance that he had no other defence. 


Yelv. 112: 2 Show. 42: Str, 532. and in this caſe the 
jury who try that iſſue ſhall aſſeſs the damages. 

It there be two defendants and they plead two ſeveral 
pleas in abatement, and there be iſſue to one and demur- 
rer to the other, if the iſſue be fourd for the defendant 
the court will not proceed on the demurrer ; and fic vice 
⁊ erſa, for either way the writ is abated, and the other 
plea becomes uſeleſs. Hob. 250: 1 Bac. Abr. 15. 

ABATOR, See A4bare. 

AZATUDA. Any thing diminiſhed.— Moneta aba- 
tuda, is money clipped or diminiſhed in value. Cowel : 
Du Fre, ue. ' 

ABBACY, abbatia.) The government of a religious 
houſe, and the revenues thereof, ſubje& to an abbot, as 
biſhoprick from biſhop. 

ABBAT, or Abbot; abba, Lat.—abls, Fr.—abbud, Sax. 
by ſome derived from the Syriac abba, pater.] A ſpiri- 
tual lord or governor, having the rule of a religious 
houſe. Of theſe abbots here in England ſome were elec- 
tive, ſome preſentative ; and ſome were mitred, and ſome 
were not; ſuch as were mitred had epiſcopal authority 
within their limits, being exempted from the juriſdiction 
of the dioceſan; but the other ſort of ab4otzs were ſubject 
to the dioceſan in all ſpiritual government. The mitred 
abbots were lords of pariiament, and called abbots ſove- 
reign, and abbots genera/, to diſtinguiſh them from the 


other atbets, And as there were abbets, ſo there were 


al ſo lords priors, who had exempt juriſdiction, and were 
likewiſe lords of parliament. Some reckon twenty-fix of 
theſe lords ab and priors that ſat in parliament. Sir 
Edt. Coke ſays, there were twenty-ſeven parliamentary 
abbots and two priors. 1 Ia. 97. In the parliament 
20 R. 2, there were but twenty-five; but arm 4 Ed. 3, 
in the ſummons to the parliament at Winton more are 


named. And in Monafticon Anglicanum there is alſo. 


mention of more, the names of which were as follow: 
abbots of St. Aaſtin Canterbury, Ramſey, Peterborough, 
Croyland, Eveſham, St. Bennet de Hulmo, Thornby, Col- 
chefter, Leiceſter, Winchcomb, Weftminfler, Cirenceſter, St. 
Albans, St. Mary York, Shrewſbury, Selby, St. Peter's 
Gloucefler, Malmſbury, Waltham, Thorney, St. Edmunds, 
Beaulieu, Abingdon, Hide, Reading, Glaſtonbury and O/- 
ney, And priors of Spalding, St. John's of Jeruſalem, and 
Lewes, —To which were afterwards added the abbots of 
St. Auſtin's Briftol,, and, of Bardeny, and the priory de 
Sempringham. See alſo Spelman's Gloſſary. "Theſe abbeys 
and priories were founded by our ancient kings and great 
men, from the year 602 to 1133. An adbbot with the 
monks of the ſame houſe were called the convent, and 
made a corporation. Terms 4e Ley 4.—By tat. 27 H. 8. 
c. 28, all abbeys, monaſteries, priories, &c. not above 
the value of 2000. per ann. were given to the king, who 
{old the lands at low rates to the gentry. Anno29 H. 8, 
the reſt of the abbots, Wc. made voluntary ſurrenders of 
their houſes to obtain ſavour of the king; and anne 
31 H. 8, a bill was brought into the houſe to confirm 
thoſe ſurrenders ; which paſſing, completed the diſſolu- 
tion, except the hoſpitals and colleges, which were not 


diflolved, the firſt till the 33d, and the laſt till the 37th 


of H. 8; when commiſſioners were appointed to enter 
and ſeize the ſaid lands, Sc. 


ABBAS 


the church become void, then the fee is in abeyan 


AB B 


ABBATIS. An avener or ſteward of the ſlables; an 


oſtler. Shelm. 
of a market or fair. MS. Autig. 

ABBUTTALS. See 4bu/als. 

To ABDICATE, abdicare.] To rendunce or refuſe any 
thing, Terms de Ley-5. 

ABDICATION, abdicatio.] In. general, is where a 
magiſtrate or perſon. in office, renounces and gives up the 
ſame, before the term of. ſervice is expired. And this 


word 1s frequently confounded with reſignation, but 


differs from it, in that aëdication is done purely and ſim- 


ply ; whereas refgnatron- is in favour of ſome other per- 


ſon. Chamb. Dift. Tis ſaid to be a renunciation, quit- 
ting and relinquiſhing, ſo as to have nothing further to do 
with a thing; or the doing of ſuch actions as are incon- 
ſiſtent with the holding of it. 
the kingdom, and abdicating the government, the Lords 
would have had the word 4 rtion mado uſe of; but the 
Commons thought it was not comprehenſive enough, for 
that the king might then have liberty of returning. The 
Scots called it a forefaulture ( forfeiture) of the crown, from 


the verb. forigfacio.— This word was fully canvaſſed in the 


Parliamentary Debates, at that time. | | 
ABDITORIUM.. Anabditory or hiding place, to hide 

and preſerve goods, plate, or money; and is uſed for a 

cheſt in which reliques are kept, as mentioned in the in- 


ventory of the church of York, Mon. Ang. p. 173. 


ABEREMURDCER, ater-murdrum.)] Plain or down- 


right murder; as diſtinguiſhed from the leſs heinous . 


crimes of - man-ſlaughter and .chance-medley. It is de- 
rived from the Saxon æbere, apparent, notorious, and 
22orth, murder; and was declared a capital offence, with - 
out fine or commutation, by the laws of Canute, cap. 93; 
and of Hen. 1. cap. 13. Speln. 

To ABET, abettare, from the Saxon a, (ad wel aſque) 
and bedan or beteren, to ſtir up or incite.) In our law fig- 


nifies to encourage or ſet. on; the ſubſtantive aberment is 
uſed for an encouraging or inſtigation. Staundf. Pl. 


Cr. 105. An abettor (abettator) is an inſtigator or ſetter 
on; one that promotes or procures a crime. Oli Nat. 


Br. 21. See Title Acceſſary. | 
ABEYANCE, or abbayance, from the Fr. bayer, to 


expeR.] Is what is in expeQation, remembrance, and in- 


tendment of law. By a principle of law, in every land 


there is a fee-ſimple in ſomebody, or it is in abeyance ; 


that is, though for the preſent it be in no man, yet it is 
in expectancy, belonging to him that is next to enjoy the 


land. 1 Inf. 342. The word. abeyance hath been com- 
pared to what the civilians call 4ereditatem jacentem; for 
as the civilians ſay lands and goods jacent, ſo the common 


lawyers ſay that things in like eſtate are in abeyance ; as. 
the logicians term it in poſſe, or in underſtanding ;z; and as 
we ſay in nubibus, that is, in conſideration of law. See 


Ploaud. Rep. 547. 1 
If a man be a patron of a church, and preſents one 


thereto, the fee of the lands and tenements pertaining to 
the rectory is in the parſon; but if the parſon die, and 


un- 
in- 


til there be a new parſon preſented, admitted, 


ducted; for the patron hath not the fee, but only the right 
to preſent, the fee being in the incumbent that is pre- 
- ſented. Terms de Ley 6. 


If a man makes a leaſe for life, the remainder. to the 
right heirs of J. S. the fee-ſumple is in abeyance until J. 8. 


ABBROCHMENT, abbrocameutum.] The foreſtalling 


On king James II's leaving, 


HH TA ir 
dice. 1 A,. 342. If lands be leaſed to A. B. for liſe, the 


remainder to another perſon for years, the remainder for 
years is ia abęrance, until the death of the leſſee for life; 
and then it ſhall veſt in him in remainder as a purchaſer, 
and as a chattel ſhall go to his executors. 3 Leon. 23. 
Where tenant for term of another's life dieth, the free- 
hold of the lands is in abeyance till the entry of the occu- 
pant. 1 If. 342 6. | 
Fee-ſimple in abeyance cannot be charged until it comes 
in eſſe ſo as to ve certainly charged or aliened; though by 
poſſibility it may fall every hour. 1 J,. 378. | 
; The neceſlity there was in the old law, that there 
| ſhould always be ſome-perſon to do the feudal duties, to 
fill the poſſeſſion and to anſwer the actions which might 
be brought for the fief, introduced the maxim that the 
freehold could never be in 2beyance. (See 2 Vi 165.) 
But it was admitted there were ſome caſes in which the 


inheritance when ſeparated from the freehold might be ſo. 


But . this abeyance or ſuſpenſion of the inheritance could 
not but be conſidered with a very jealous eye, and it was 
agreed that it ſhould be diſcountenanced and diſcouraged 
as much as poſſible, and allowed upon none but the moſt 
urgent occaſons.— The chief reaſons of this may be found 
in Blackſtone's argument in the caſe of Perryn and Blake ; 
and Mr. Hargrave's obſervations on the rule in Shelly's 
caſe. To theſe reaſons the modern law has added her 
marked and wnremitted odium of every reſtraint upon 
alienation ; it being clear that no reſtraint could be more 
efeftual than the admiſſion of a ſuſpenſion of the inheri- 
tance. The ſame, principles have in ſome degree given 
riſe to the well known rule of law, that a preceding eſtate 
of freehold. is indiſpenſably neceſſary for the /uppart of a 
contingent remainder ; and they influence in ſome degree 
the doctrines reſpecting the deſtraction of contingent re- 
mainders. See 1 /nft. 216 a, and 342 6. and the notes 
there. t 

As to. the ab:yance of titles of honour, and their being 
revived by the royal nomination, ſee 1 I. 165 a; where 
Lord Cote ſays, that if an earl of Cheer die, leaving 
more daughters than one, the eldeſt ſhall not of right be 
a counteſs, but the king, may for the uncertainty, confer 
the dignity on which daughter he pleaſes. And this doc- 
trine, ſays Mr. Hargrave in his note, is undoubtedly law. 
though our books furniſh little matter on the ſubject; and 
there are many inſtances of an exertion of this preroga- 


tive. One of the moſt remarkable took place in the per- 


ſon. of the late Mr. Norborn Bere who in 1764 was cal- 


o 


* 


. 


7 


> 
> 


led to the Houſe of Peers in right of the old, Hhrony of 


Batetourt, after an abeyance of ſeveral centuries, and was al- 
lowed to fit according to the antiquity of that barony. See 
Cafe in Dom. Proc. 1764. Another inſtance was in the 
caſe. of Sir Francis Daſpwood, late Lord De Spencer; for 


in 1763 he was called to the antient barony of that name 


in right of his deceaſed mother, who was eldeſt ſifter and 


one of the co-heirs of an earl of Vefmorlund, on whoſe 


death that barony had become in abeyance, and being ſo 
ſummoned he took his ſeat as premier baron in place of 


Lord Abergavenny, who before poſſeſſed that diſtinction. 


ABGETORIA, abgetorium. 
Wefm.—The Iriſp ſtill call the alphabet abghitten. 


ABIGEVUS, for abigens. The ſame as 4badtor, which 


ſee, and Brad. Tract. 1. I. 1. 3. cap. 6. 105. a. . 
ABILITY to inherit. See title Alien. 


ABISHERING or ABISHERSING. Is underſtood | 
to be quit of amercements, It originally ſignified a for- 


The. alphabet. Mat. 


* 


feiture 


ABJ 


feiture or amercement, and is more properly miſbering, 
miſherfing, or miſtering, according to Spelman. It hath, 
ſince been termed a liberty or freedom ; becauſe where- 
ever this word is uſed in a grant or charter, the perſons 
to whom made, have the forfeitures and amercements of 
all others, and are themſelves free from the controul of 
any within their fee. Rafal Abr: Terms de Ley 7. 

ABJURATION, adjuratio.] A forſwearing or renoun- 
cing by oath : in the old law it ſignified a ſworn baniſh- 
ment, or an oath taken to forſake the realm for ever. 
Staundf. Pl. C. J. 2. c. 40. | 

Formerly in king Edward the Confeffor's time, and 
other reigns down to the 22 H. 8, (in imitation of the ele- 
mency of the Roman emperors towards ſuch as fled to 
the church,) if a man had committed felony here, 
and he could fly to a church or church-yard before his 
apprehenſion, he might not be taken from thence to be 
tried for his crime; but on conteflion thereof before 
the juſtice, or before the coroner, he was admitted to 
his oath, to abjrre or forſake the realm; which privilege 
he was to have forty days, during which time any perſons 
might give him meat and drink for his ſuſtenance, but 
not after, on pain of being guilty of felony : See Horr's 
Mirror, lib. 1. But at laſt, this puniſhment being but a 
perpetual cgnfinement of the offender to ſome ſanctuary, 
wherein (upon adjuration of his liberty and free habita- 
tion) he would chuſe to ſpend his life, (as appears by the 
ſtat. anzo 22 H. 8. c. 14,) this privilege was aboliſhed 
by ſtat. 21 Jac. 1. cap. 28; and this kind of abjuration 
ceaſed. 2 I. 629. . 

As to the effect of abjuration, on the marriage tie, ſee 
tit. Baron & Feme, 

In its modern and now more uſual ſignification, it ex- 
tends to the perſon as well as place; as for a man to 46- 
fure the Pretender by oath, is to bind himſelf not to own 
any regal authority in the perſon called the Pretender, 
nor ever to pay him any obedience, &c. See on this ſub- 
ject, tit. Nonconformifts, Oaths, Papiſt, Recuſants, Oc. 

ABOLILION. A deftroying or effacing, or putting 
out of memory: it alſo ſignthes the leave given by the 
king, or judges, to a criminal accuſer to deſiſt from fur- 
ther proſecution. Stat. 25 H. 8.c.21. 

TO ABRIDGE, abbreviare, from the F., abbreger.] 
To make ſhorter in words fo as to retain the ſenſe and 
ſubitance. And in the common law it ſignifies particu- 
larly the making a declaration or count ſhorter, by ſever- 
ing ſome of the ſubllance from it: a man is ſaid to adrudye 
his plaiat in aflize, and a woman her demand in action 
of dower, where any land is put into the plaint or de- 
mand which is not in the tenure of the defendant ; for 
1f the defendant pleads non-tenure, joint-tenancy, Qc. 
in abatement of the writ, as to part of the lands, the 
plaintiff may leave out thoſe lands, and pray that the te- 
nant may anſwer to the reſt, See Brook. tit. Aridęment, 
Ide 21 H. 8. c. 3. 

ABRIDGEMENT. A large work contracted into a 
narrow compaſs. See tit. Books, Literary Property. 

APROGATE, a+rogere.] To diſannul or take away 
any thing: to abrogate a law, is to Jay aſide or repeal it. 
Stat. 5 @ 6 Ed. 6. c. 3. | 

ABSENTLEES, or des ab/entees, A parliament ſo called, 
was held at Dublin 10 May, 8 Hen. 8. And mentioned in 
letters patent, dated 29 Her. 8. 4 It. 354. 

ABSOLVE. See A/oile, a 
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ABSOLUTIONS, from Rome. See title Papifts. 
ABSONIARE. A word uſed by the Engl; Saxons in 
the oath of fealty, and ſignifying to ſhun or avoid. As in 
the form of the oath among the Saxons recorded by Somner. 
ABSQUE HOC. See title Traver/e. 
ABUTTALS, from the French abutter or abouter, to 
limit or bound.] The buttings and boundings of lands, 
Eaſt, Weſt, North or South, with reſpect to the places, 
by which they are limited and bounded, _ Camden tells 
us that limits were diſtinguiſhed by hillocks raiſed in the 
lands called Botentines, whence we have the word butting. 
The ſides on the breadth of lands are properly adjacentes, 
lying or bordering ; and the ends in length abbuttantes, 
abutting or bounding. The boundaries and abuttals of 
corporation and church lands, and of pariſhes, are pre- 
ſerved by an annual proceſſion. Boundaries are of ſeve- 
ral ſorts ; ſuch as incloſures of hedges, ditches and ſtones 
in common fields, brooks, rivers, and highways, &c. of 
manors and lordſhips. 
ACCAPITARE, accap/tum. To pay relief to lords of 
manors.—Capitali domino accapitare. Flee, I. 2. c. 50. 
ACCEDAS AD CURIAM. A writ to the ſherif 
where a man hath received falſe judgment in a hundred 
court, or court baron. It iſſues out of the Chancery, but 
is returnable into B. R. or C. B. And is in the nature 
of the writ 4e fal/o judicio, which lies for him that had re- 
ceived falſe judgment in the county-court. In the Re- 
her of Writs, it is ſaid to be a writ that lies as well for 
Juſtice delayed, as for falſe judgment; and that it is a 
ſpecies of the writ recordare, the ſheriff being to make re. 
cord of the ſuit in the inferior court, and certify, it inro 
- king's court. Reg. Orig. 9, 56: F. N. B. 18: Dyer 
169. | 
ACCEDAS AD VICECOMITEM. Where a ſheriff 
hath a writ called Pone delivered to him, but ſuppreſſeth 
it, this writ is directed to the coroner, commanding him 
to deliver a writ to the ſheriff. Reg. Orig. 83. 
ACCEPTANCE, acce-ptatio.] The taking and ac- 
cepting of any thing in good part, and as it were a tacit 
agreement to a preceding act, which might have been de- 
feated and avoided, were it not for ſuch acceptance had. 


As to the ect of acceptance of Rent, See titles Rent, 
Lea e. ks 
Hew far the acceptance of one Eflate Gall deftroy another, 
See title Eftate. e 

Where the acceptance of” money hall diſcharge @ Bond, 
See title Bond. 


Hoco far the acceptance of one thing. ſhall be a good bar to 
the demand of another. 

Where the condition of a bond is to pay money, ac- 
ceptance of another thing is good. But if the condition 
is not for money, but a collateral thing, it is otherwiſe. 
Dyer 56: 9 Rep. 79. The acceptance of uncertain things, 
as cuſtoms, c. made over, may not be pleaded in ſatiſ- 
faction of a certain ſum due on bond. Cre. Car. 193. If 
a woman hath title to an eſtate of inheritance, as dower, 
Dc. the ſhall not be barred by any collateral ſatisfattion 
or recompence ; and no collateral accepzarce can bar any 
right of inheritance or freehold, without ſome releaſe, c. 
4 Rep. 1. When a man is entitled to a thing in groſs, 


he is not bound to accept it by parcels ; and if a leffor 

diſtrain for rent, he is not obliged to accept part of it; 

nor in action of detinue, mw of the goods, Lc. 3 5 . 
e 
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Debt upon bond conditioned for the obligor to make 
an aſſurance of ſuch lands to ſuch uſes as in the condition 
mentioned; the defendant pleaded, that he had made a 
feoffment of the ſame lands to other uſes than in the con- 


dition expreſſed, which the obligee had accepted; upon 
demurrer it was adjudged an ill plea; for the obligor 


ought not to vary from the uſes ſet forth in the condi- 
tion. 1 Brownl. 60. 
Acceptance of a %% ſum may be in ſatisfaction of a 
eater ſum, if it be before the day on which the money 
omes due. 3 Bult. 301. See title Payment. 
ACCESSARY or Accrssory. Accefforius, Particezs 
criminis.] One guilty of a felonious offence, not princi- 
pally, but by participation ; as by command, advice, or 
concealment, &c. © 5 
Abettors and Accomplices alſo come in ſome meaſure 


under the name, though the former not ſtrictly under the 
legal definition, of Acceſſories. 


An Abettor is one who, 
ſtirs up, incites, inſtigates or encourages, or who com- 
mands, counſels or procures, another to commit felony ; 
and in many, indeed in almoſt all caſes, is now conſidered 
as much a principal as the actual felon, in ſome caſes 
more, as in the caſe of murder. See Leach's Hawk. P. C. 


J. 2.c.29.47, 8: & c. 33.4 98—103. An Accomplice is one 
of many equally concerned in a felony, and is generally 


applied tothoſe who are ad mitted to give evidence againſt 
their fellow criminals, for the furtherance of juſtice which 
might otherwiſe be eluded ; and this is done on the 
ancient principle of law relative to Approvers. See Leach's 
Hawk. P. C. l.2.c.37.4 3, 7, & notes: 4 Comm. 329. 
The following extracts from Black/tene's Commentaries, 
(4 Comm. 34—40 & 323) with ſome ſlight additiens in- 
ferted, ſeem to be moſt proper to give the reader a me- 
thodized general idea of the ſubje&t.—Conſult alſo Hale's 


Hift. P. C. and Hawk: P. C. for fuller information. 


I. Of Principals.—-A man may be principal in an 


_ offence in two degrees. A principal in the firſt degree, 


is he that is the actor, or abſolute perpetrator of the 


_ crime; and in the ſecond degree, he who is preſent, 


aiding and abetting the fact to be done. 1 Hale P. C. 
615.— Which preſence need not always be an actual 
immediate ſtanding by, within fight or hearing of 
the fact; but there may be alſo a conſtructive pre- 
ſence, as when one commits. a robbery or murder, and 
another keeps watch or guard at ſome convenient diſ- 
tance. Foffer 350. And this rule hath alſo other ex- 
ceptions : for, in caſe of murder by poiſoning, a man 
may be a principal felon, by preparing and laying the 

iſon, or perſuading another to drink it, (Keb. 52,) who 
is ignorant of its poiſonous quality, ( Fofler 349,) or giv- 
ing it to him for that purpoſe; and yet not adminiſter it 


* himſelf, nor be preſent when the very deed of poiſoning 


is committed. 3 ft. 138. And the ſame reaſon will 


bold, with regard to other murders committed in the ab- 


ſence of the murderer, by means which he had prepared 


before hand, and which probably could not fail of their 


miſchievous effect. As by laying a trap, or pitfall, for 
another, whereby he is killed; letting out a Wild beaſt, 
with an intent to miſchief; or exciting a madman to 
commit murder, ſo that death thereupon enſues : in every 
of theſe caſes the party offending is guilty, of murder as 
a principal in the firſt degree. For he cannot be called 
an acceſſary, that neceſſarily preſuppoſing a principal; 
and the poiſon, the pitfall, the beaſt, or the madman 


— 
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cannot be held principals, being only the inſtruments of 


death. As therefore he muſt be certainly guilty either 
as principal or acceſſary, and cannot be fo as àcceſſary, 
it follows that he muſt be guilty as principal: and if 
principal, then in the firſt degree, for there is no other 
criminal, much leſs a ſuperior in the guilt, whom he 
could aid, abet, or aſſiſt. 1 Hak's P. C. 617: 2 Hawk. 
H. Cc 441, 2. | 


II. Of Acceffrries.—An Acceſſory is he who is not the 
chief actor in the offence, nor preſent at its performance, 
but is ſome way concerned therein, either before or af- 
ter the fact committed. In conſidering the nature of 
which degree of guilt, we will, examine 1ſt. What of- 
feaces admit of acceſſories, and what not: 2. Who may 
be an acceflory before the fact: 3. Who may be an ac- 
ceſſory after it: 4. How acceſlories, conſidered merely as 
ſuch, and diſtin from principals are to be treated: 
5. Of acceſſories or accomplices accuſing principals. 

r. In high treaſon there are no acceſſories, but all are 
principals: the ſame acts, that make a man acceſſory in 
felony, making him a principal in high treaſon, upon 
account of the heinouſneſs of the crime. 3 It. 138: 
1 Hale's P. C. 613. Beſides, it is to be conſidered, that 
the bare intent to commit treaſon is many times actual 
treaſon; as imagining the death of the king, or conſpiri-g 
to take away his crown. And, as no one can adviſe and 
abet ſuch a crime without an intention to have it done, 
there can be no acceſſories before the fact, ſince the very 
advice and abetment amount to principal treaſon. But 
this will not hold in the inferior ſpecies of high treaſon, 
which do not amount to the legal idea of compaſſing the 
death of the king, queen, or prince. For in theſe, no ad- 
vice to commit them, unleſs the thing be actually per- 
formed, will make a man a principal traitor. Fofer 342. 
In petit treaſon, murder and felonies with or without be- 
nefit of clergy, there may be acceſſories: except only in 
thoſe offences, which by judgment of law are ſudden and 
unpremeditated, as manſlaughter and the like, which 
therefore cannot have any acceſſories before the fact. 
1 Hales P. C. 615. So too in petit larceny, and in all. 
crimes under the degree of felony, there are no acceſſories 
either bore or after the fact: but all perſons concerned 
therein, if guilty at all, are principals. 1 Hale's P. C. 613. 
the ſame rule holding with regard to the higheſt and 
lowelt offences; though upon different reaſons. In trea- 
ſon all are principals, propter odium delicti; in treſpaſs all 
are principals, becauſe the law, gue de minimis non curat, 
does not deſcend to diſtinguiſh the different ſhades of 
guilt in petty miſdemeanors. It is a maxim that acce/- 

forius ſequitur naturam ſui frincipalis: 3 Inſt. 139: and 

therefore an acceſſory cannot be guilty of a higher crime 

than his principal, being only puniſhed as a partaker of 
his guilt. So that if a ſervant inſtigates a ſtranger to kill 
his maſter, this being murder in the flranger as princi- 
pal, of courſe the ſervant is acceſſory only to the crime 
of murder, though had he been preſent-and aſſiſting he 
would have been guilty, as principal, of petty treaſon, 
and the ſtranger of murder. 2 Hawk. P. C. 441, 2. 

Though generally an act of parliament, creating a fe- 
lony, renders (conſequentially) acceſſaries before and af- 
ter, within the ſame penalty, yet the ſpecial penning of the 


act of parliament in ſuch caſes ſometimes varies the Cate, 


Thus the ſtatute of 3 Hen. 7. c. 2, againſt taking away 


| maidens, &c, makes the offence and the procuring and 


abetting, 
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abetting, yea and wittingly rec alſo, to be all 

equally principal felonies, and excluded of clergy. 1 Hale“ 
C. 614. 

2 In what caſes acceſſaries are excluded from clergy, ſee 

tit. Felonics without Clergy. 

2. Sir Martheto Hale (5 Halt's P. C. 615, 616) defines 
An acceſſory before the fa# to be one, who being abſent at 
the time the crime was committed, doth yet procure, 
counſel, or command another to commit a crime. Herein 
abſence is neceſſary to make him an acceſſory : for if 
ſuch procurer, or the like, be preſent he is guilty of the 
crime as principal. If A. then adviſes B. to kill another, 
and B. does, in the abſence of A. now B. is principal, 
and A. is acceſſory in the murder. And this holds 
though the party killed be not in rerum naturd at 


the time of the advice given. As if A. the reputed fa- 


ther, adviſes B. the mother of a baſtard child, unborn, to 


ſtrangle it when born, and ſhe does ſo, A. is acceſſory to 


the murder. Dyer 186. And it is alſo ſettled, ( Fofer 
125,) that whoever procureth a felony to be committed, 


though it be by the intervention of a third perſon, is an 


acceſſory before the fact. It is likewiſe a rule, that he 
who in anywiſe commands or counſels another to commit 
an unlawful act is acceſſory to all that enſues upon that 
unlawful act, but is not acceſſory to any act diſtinct from 


the other; as if A. commands B. to beat C. and B. beats 


him ſo that he dies, B. is guilty of murder as principal, 
and A. as acceſſory; but if 4. commands B. to burn C.“s 
boufe, and he in ſo doing commits a robbery, now A. 
though acceſſary to the burning, is not acceſſary to the 
robbery, for that is a ching of a diſtin and unconſe- 
quential nature. 1 Hale P. C. 617. But if the felony 
committed be the ſame in ſubſtance with that which is 
commanded, and only varying in ſome circumſtantial 
matters; as if, upon a command to poiſon 4, he is ſtab- 
bed or4hot, and dies, the commander is ſtill acceſſory to 
the murder, for the ſubſtance of the thing commanded 
was the death of 4. and the manner of its execution is a 
mere collateral circumſtance. 2 Hawk, P. C. 443. By 
ſtat. 3 & 4 ,. M. c.9, benefit of clergy is taken away 
from acceſlories before the fact to burglary, by command- 
ing, counſelling, &c. - 

3+ An acceſſory after the fad may be, where a perſon, 
knowing a felony to have been committed, receives, re- 
Heves, comforts, or aſſiſts the felon. 1 Hale's P. C. 618. 
Therefore to make an acceſſory ex peſt fade, it is in the 
firſt place requiſite that he knows of the felony committed. 
2 Hawk. P. C. 446. In the next place, he muſt receive, 


relieve, comfort, or aſſiſt him. And, generally, any afſiſt- 


ance whatever given to a felon, to hinder his being ap- 
prehended, tried, or ſuffering puniſhment, makes the aſ- 
filter an acceſſory. As furniſhing him with a horſe to 
eſcape his purſuers, money or victuals to ſupport him, a 
houſe or other ſhelter to conceal him, or open force or 
violence to reſcue or protect him. 2 Haw. P. C. 444, 5. 
So likewiſe to convey inſtruments to a felon to enable him 


to break gaol, or to bribe the gaoler to let him eſcape, 


makes a man an acceſſory to the felony. And by ſtat. 
110 12 W.g. c. 7. the receiving a pirate or any veſſel 
or goods piratically taken renders the receivers acceſſory 
to the piracy. But to relieve a felon in gaol with cloaths 
or other neceſſaries, is no offence: for the crime impu- 
table to this ſpecies of acceflory is the hindrance of pub- 


l juſtice, by aſſiſting the felon to eſcape the vengeance 


of the law. 1 Halz's P. C. 624. To buy or receive 
ſtolen goods, knowing them to be ſtolen, falls under none 
of theſe deſcriptions; it was therefore at common law a 
mere miſdemeanor, and made- not the receiver acceſſory 
to the theft, becauſe he received the goods only, and not 
the felon. 1 Hale's P. C. 620. Toremedy this the ſtat. 3 , 
M. c. 9; & 1 Ame, c. 9, were paſſed againſt ſuch receiv- 
ers; and now by the ſtat. 5 Aue, c. 31, and 4 Geo. 1. c. 11, 


all ſuch receivers are made acceſſories (where the princi- 


pal felony admits of acceſſories) Fofter 73; and may be 
tranſported for fourteen years; and in the caſe of receiv- 
ing linen goods ſtolen from the bleachiag-grounds, are 
by ſtat. 18 Geo. 2. c. 27, declared felons without benefit of 
clergy. | 

The felony muſt be complete at the time of the aſ- 
ſiſtance given; elſe it makes not the aſſiſtant an acceſſary. 
As if one wounds another mortally, and after the wound 


given, but before death enfues, a perſon aſſiſts or receives 
the delinquent, this does not make him acceſſory to the 


homicide; for till death enſues, there is no felony com- 
mitted, 2 Hawk. P. C. 447. But fo ſtrict is the law 
where a felony is actually complete, in order to do ef- 
feQual juſtice, that the neareſt relations are not ſuffered 
to aid or receive one another. If the parent aſſiſts the child 
or the child his parent, if the brother receives the bro- 
ther, the maſter his ſervant, or the ſervant his maſter, or 
even if the huſband relieves his wife, who may have any 
of them committed a felony, the receivers become ac- 
ceſſories, ex go facto. 3 In. 108: 2 Hawk. P. C. 320, 
But a feme covert cannot become an acceſſory by the re- 
ceit and concealment of her huſband; for ſhe is preſumed 
to act under his coercion, and therefore ſhe is not bound, 
neither ought ſhe to diſcover her lord. 1 Hale's P. C. 621. 

4. The general rule of the ancient law is, that acceſ- 
ſories ſhall ſuffer the ſame puniſhment as their principals ; 
if one be liable to death, the other is alſo liable. 3 If. 
188. Why, then, it may be aſked, are ſuch 09 ich 
diſtinctions made between acceſſories and principals, if 
both are to ſuffer the ſame puniſhment? For theſe rea- 
ſons; iſt, To diſtinguiſh the nature and denomination 
of crimes, that the accuſed may know how to defend him- 
{elf when indicted: the commiſſion of an actual robbery 
being quite a different accuſation from that of harbour- 
iag the robber. 2dly, Becauſe, though by the antient 
common law the rule 1s as before laid down, that beth 
ſhall be puniſhed alike, yet now by the ſtatutes relating 
to the benefit of clergy, a diſtinction is made between 
them; acceſſories after the fu being ſtill allowed the be- 
nefit of clergy in all caſes (except horſe- ſtealing, ſtat. 31 
Eliz. c. 12; and ſtealing of linen from bleaching-grounds, 
ſtat, 18 Geo. 2. c. 27) which is denied to the principals, 
and acceſſories before the fact, in many caſes; as among 
others in petit treaſon, murder, robbery, and wilful 
burning. 1 Hales P. C. 615. And perhaps if a diſtinc- 
tion were conſtantly to be made between the puniſhment 


of principals and acceſſories, even before the fact, the 


latter to be treated with a little leſs ſeverity than the for- 
mer, 1t might prevent the perpetration of many crimes, 
by increaſing the difficulty of finding a perſon to execute 
the deed itſelf; as his danger would be greater than that 
of his accomplices, by reaſon of the difference of his pu- 
niſhment. Beccary. c. 37. 3dly, Becauſe no man formerly 
could be tried as acceſſory till after the principal was con- 
victed, or at leaſt he muſt have been tried at the ſame 
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time with him, though that law is now much altered. 
4thly, Becauſe, though a man be indicted as acceſſory 
and acquitted, he may afterwards be indicted as princi- 
pal ; for an acquittal of receiving or counſelling a felon 
is no acquittal of the felony itſelf : but it is a matter of 
ſome doubt, whether if a man be acquitted as principal, 
he can be afterwards indicted as acceſſory Before the fact; 


ſince thoſe offences are frequently very nearly allied, and 


therefore an acquittal of the guilt of one may be an ac- 
quittal of the other alſo. 1 Hz/e's P. C. 625, 626: 
2 Hawk. P. C. 529, 530: Fofter 361. But it is clearly 
held, that one acquitted as principal may be indicted as 
acceſſory after the fact; ſince that is always an offence 
of a different ſpecies of guilt, principally tending to 
evade the public juſtice, and is ſubſequent in its com- 
mencement to the other. Upon theſe reaſons the diſ- 
tinction of principal and acceſſory will appear to be highly 
neceſſary, eb the puniſhment is ſtill much the ſame 
with regard to principals and ſuch acceſſories as offend 


before the fact is committed. | 


By the old common law, the acceſſory could not be 
arraigned till the principal was attainted, unleſs he choſe 
It, for he might waive the benefit of the law ; and there- 


fore principal and acceſſory might and may ſtill be ar- 


raigned and plead, and alſo be tried together. But 
otherwiſe if the principal had never been indicted at all, 
had ſtood mute, had challenged above thirty-five jurors 
peremptorily, had claimed the benefit of clergy, had ob- 
tained a pardon, or had died before attainder, the acceſ- 
fory in any of theſe caſes could not be arraigned : for 
non conftitit whether any felony was committed or no, till 


the principal was attainted ; and it might ſo happen that 


the acceſſory ſhould be convicted one day, and the prin- 
cipal acquitted the next, which would be abſurd. How- 
ever, this abſurdity could only happen, where it was poſ- 
ſible that a trial of the principal might be had /u6/equert 
to that of the acceſſory; and therefore the law ſtill con- 
tinues that the acceſſory ſhall not be tried ſo long as the 
principal remains liable to be tried Hereafter. But by 
ſtat, 1 Axne, c. 9, if the principal be once convicted, and 
before attainder, (that is, before he receives judgment of 
death or outlawry) he is delivered by pardon, the benefit 
of clergy, or otherwiſe z or if the principal ſtands mute, 
or challenges peremptorily above the legal number of 
jurors, ſo as never to be convicted at all; in any of theſe 
caſes in which no /ub/equent trial can be had of the prin- 
cipal, the acceſſory may be proceeded againſt, as if the 
principal felon had been attainted ; for there is no dan- 
ger of future contradiction. And upon the trial of the 
acceſſory, as well after as before the conviction of the 


principal, it ſeems to be the better opinion, and founded 


on the true ſpirit of juſtice, that the acceſſory is at liberty 
(if he can) to controvert the guilt of his ſuppoſed prin- 
cipal, and to prove him innocent of the charge, as well 
in point of fact, as in point of law. Foſter 365, &c. By 
the ſtat. 2 & 3 E. 6. c. 24, the acceſſory is indictable in 
that county where he was acceſſory, and ſhall be tried 
there, as if the felony had been committed in the ſame 


county; and the juſtices before whom the acceſſory is, 


ſhall write to the juſtices, &c. before whom the princi- 
cipal is attainted, for the record of the attainder. 1 Hale's 
Hiſt. P. C. 623. Ba 
Where the principal is not attainted, but diſcharged 
by being burat in the hand only, the acceſſory after the 
2 : 


| 


» 


ACCORD; 


fat ought to be diſcharged without burning in the hand, 
on being put to his book. Cro, Car. 565, fl. z. 

Where there are two principals, the attainder of one 
of them gives ſufficient foundation to arraign the acce/o1y. 
-Jenk. Cent. 76. | 

5- The old doctrine of approvements, when one crimi- 
nal appealed or accuſed his accomplices in order to ob- 
tain his pardon is now grown into diſuſe; but is fully 
provided for in the caſe of coining, robbery, burglary, 
houſe-breaking, horſe-flealing and larceny, (from thops, 
warehouſes, ſtables and coach-houſes) by flat. 4 & 5g 
V. NM. c. 8: 6&7 . z. c. 17: 10 11 V. z. c. 23: 
& 5 Ae, c. 31: which enact, that if any ſuch offender, 
being out of priſon, ſhal! diſcover wo who have commit- 
ted the like offences, he \:all on their conviction, in caſes 
of urg laty or houſe-breaking, receive the reward of 401. 
given to perſons apprehending ſuch felons; and in ge- 
neral be entitled to a pardon of all capital offences, ex- 
cepting only murder and treaſon, and of them alſo in caſes 
of coining ; but under ſtat. 15 Geo. 2. c. 28: the pardon- 
extends only to offences by coinage. And in caſes of 
ſtealing iron, lead or other metals, the accomplice con- 


victing receivers ſhall (under ftat. 29 Gee. 2. c. 30) be 


pardoned all /uch offences. It is uſual alſo for juſtices of 
peace to admit accomplices to other felonies, to be wit- 
neſſes againſt their fellows; 6n an implicd confidence that, 
in caſe of a complete diſcovery without prevarication or 
fraud, they ſhall receive a pardon; but to which they 
are not entitled of right. Leach's Hawk. I. 2. c. 37. 
$ 7, and notes: 3 Comm. 330. 7 

ACCOLA. Ar huſbandman who came from ſome- 
other parts or country to till the lands, eo quod adveniens 
terram colat. And is thus diſtinguiſhed from {ucola, wiz. 


| Accola ron propriam, propriam colit Incola terram. Du 


Freſne. 

ACCOLADE, from the Fr. accoler, collum amplecti.] 
A ceremony uſed in knighthood by the king's putting his 
hand about the knight's neck. . ; 

ACCOMPLICE. See Acceſ/ary. 

ACCOMPT. See Account. 

ACCORD. F..] Is an agreement between two or 
more perſons, where any one is injured by a treſpaſs, or 
offence done, or on a contract, to ſatisfy him with ſome 
recompence ; which accord, if executed and performed, 
ſhall be a good bar in law, if the other party after the ac- 


cord performed, bring an action for the ſame tre ſpaſs, &c. 


Terms de Ley. 

I. In what caſes 1 
II. In what manner * P EE. 

I. When a duty is created by deed in certainty, as by 
bill, bond, or covenant to pay a ſum of money, this duty 
accruing by writing, ought to be diſcharged by matter of 


| as high a nature; but when no. certain duty ariſes by 


deed, but the action is for a tort or default, ©. for 
which damages are to be recovered, there an accord with 
ſatisfaction is a good plea. 6 Rep. 43- In accord, one 
promiſe may be pleaded in diſcharge of another, before 
breach; but after breach, it cannot be diſcharged with- 
out a releaſe in writing. 2 Md. 44 Accord with ſatiſ- 
faction upon a covenant broken, is a good plea in ſatiſ. 
faction and diſcharge of the damages. Lutw. 359. And 
accord made before the covenant broken, hath been ad- 
judged a good bar to an action of covenant, as it may be 
in ſatisfaction of damage to come. 1 Danv. Abr. 546. 5 
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ACCOUNT. 


I a contradt without deed is to deliver goods, c. there 
money may be paid by accord in ſatisfaction; but if one 
is bound in an obligation to deliver goods, or to do any 


- collateral thing, the obligee cannot by accord give money 


in ſatisfaction thereof: though when one is bound to pay 
mgney, he may give goods or any other valuable thing in 
ſatisfaftion. 9 Rep. 78: 1 Lat. 212. Where damages 


are uncertain, a leſſer thing may be done in ſatis action, 


and in ſuch caſe an accord and ſatis faction is a good plea; 
but in action of debt on a bond, there a lèſſer ſum cannot 
be paid in ſatisfaction of a greater. 4 Mod. 88. Accord 
with ſatisfaction is a good plea in perſonal actions, where 
damages only are to be recovered; and in all actions 
which ſuppoſe a wrong ws & armis, where a capias and 
exigent lie at the common law, in treſpaſs and ejectment, 
detinue, Cc. accord is a good plea: So in an appeal of 
maihem. But in real actions it is not a good plea. 4 Rep, 
1,9, 70: 9 Rep. 77. Of late it hath been held, that 


| upon mutual promiſes an action lies, and conſequently, 
there being equal remedy on both ſides, an accerd may be 


pleaded without execution, as well as an arbitrament. 
Raym. 450: 2 Jones 158. Acceptance of the thing agreed 
on in theſe accords is the only material thing to make 
them binding. Hb. 178: 5 Mod. 86. 
II. Accord executed only is pleadable in bar, and exe- 
cutory not. 1 Mod. 69. See Com. Dig. title Acer (C) 
Alſo in pleading it, it is the ſafeſt by way of Jatigfaction 
and not of accord alone. For if it be pleaded by way of 
accord, a preciſe execution thereof in every part mult be 
, pleaded : but, by way of ſatisfaction, the defendant need 
only alledge, that he paid the plaintiff ſuch a ſum, &c., 
in full ſatisfaction of the accord, which the plaintiff re- 
ceived. 9 Rep. 80. The detendaut muſt plead, that the 
plaintifF accepted the thing agreed upon in full ſatigfaction, 
Sc. And if it be on a bond, it muſt be ia ſatis faction of 
the money mentioned in the condition, and net of the bond ; 
which cannot be diſcharged but by writing under hand 
and ſeal. Cro, Fac. 254, 650. See further Com. Dig. 
tit. Accord, See tit. Acceptance, Aaward, Bond, Eftate, 
Leaſe, Rent, Payment. | 
ACCOUNT or ACCOMPT ; - computus.] Is a writ or 


action which lies againſt a bailiff or receiver to a lord or 


others, who by reaſon of their offices and buſineſſes are 
to render accompt, but refuſe to do it. F. N. B. 116. 

This action is now ſeldom uſed ; but the moſt liberal, 
extenſive and beneficial action is for money had and received 
by defendant to plaintiff's uſe, which will le in almoſt 
(if not in every) caſe where one hath money of another's 
in his hands, which he ought to pay him. This form of 
action is equivalent to a bill in equity. An action on 
the caſe on in/imul computaſſert is alſo uſual for the ba- 
lance of a ſettled account. The action of account how- 
ever lies in the following caſes, 

If a perſon receives money due to me upon an obliga- 
tion, Oc. I may either have an action of accompr againſt 
him as my receiver; or action of debt, or on the caſe, 
as owing me ſo much money as he hath received. 1 Lill. 
33- It I pay money in my own wrong to another, [ 
may bring an aCtion againſt him for ſo much money re- 
ceived to my uſe ; but then he may diſcharge himſelf by 
alledging it was for ſome debt, or to be paid over by my 
order to ſome other perſon, which he bath done, &c. 
1 Lill. 30. But it a man have a ſervant, whom he or- 
ders to receive money, the maſter ſhall have accompt 


againſt him, if he were his receiver, Co. Lit. 192, If 
money be received by a man's wife to his uſe, action of 
accomot lies againſt the huſband, and he may be charged 
in the declaration as his own receipt. Co. Lit. 295. 
Account does not lie againſt an infant; but it lies agaiuit 
a man or woman, that is guardian, bailiff, or receiver, 
being of age and diſ-covert : and though an apprentice is 
not chargeable in this action, for what he uſually re- 
ceives in his maſter's trade, yet upon collateral receipts 
he ſhall be charged as well as another, Co. Lit. 172: 
Rell. Abr. 117: 3 Leon. 92. 

As to other actions ef accompt, they will not lie of a 
thing certain; if a man delivers 10. to merchandize 
with, he ſhall not have account of the 101. but of the 
profits, which are uncertain: and this is one reaſon why 
this action will not lie for the arrears of rent. 1 Danv. 
Ar. 215. Action of account may be brought againſt 
a factor that ſells goods and merchandizes upon credit, 
without a particular commiſſion ſo to do, though the 
goods are bona peritura. 2 Mod. 100. If there are two 
demands in a declaration, to which the defendant pleads 
an accompt ſtated, the plaintiff can never after reſort to 
the original contract, which is thereby merged and 
diſcharged in the accompt: if A. ſells his, horſe to B. 
for 101. and there being divers other dealings between 
them, they come to an accompt upon the whole, and B. 
is found in arrear 5 /. 4. muſt bring his infimul computaſſet 
forit; but if there be only one debt betwixt the parties, 
entering into an act for that would not determihe the 
firſt contract. 1 Mod. Rep. 206: 2 Mod. 44. It has been 
held, that mutual demands on an accompt are not extin- 
guiſned by ſettling it, and promiſe to pay the balance; 
wherefore a//ump/iz hes for the original debt. Firzgib. 44. 
A man having received of another 100/7. to be employed 
in merchandize abroad, covenants at his return to ac- 
compt to him; this doth not alter the caſe, but notwith- 
ſtanding the covenant, action of accompt may be brought. 
2 Bul/?. 256. And if I deliver to another perſon goods 
or money beyond ſea, to be delivered again to me in 
England at a certain place, and he delivers it not, I may 
be relieved by this action. F. N. B. 18. 

Accompt may be brought againſt the following perſons: 

If a man makes one his Salli of a manor, &c. he 
ſhall have a writ of accompt againſt him as bailif; where 
a perſon makes one receiver, to receive his rents or debts, 
Sc. he ſhall have accompt againſt him as receiver, and if 
a man makes one his aiif and alſo his receiver, then he 
ſhall have accomp? againſt him in Sr ways. Allo a per- 
ſon may have a writ of accompt againſt a man as bailif 
or receiver, where he was not his bailiff or receiver; as if 
a man receive money for my uſe, I ſhall have an accompe 
againſt him as receiver; or if a perſon deliver money un- 
to another to deliver over unto me, I (hall likewiſe have 
accompt againſt him as my receiver: ſo if a man enter 
into my lands to my uſe, and receive the profits thereof 
I ſhall have accompe againſt him as bailif. 9 H. 6: 36 
H. O: 10R. 2: Hitz. A compt. o. 

A judgment in accompt, as receiver, is no bar to action 
of accompt as bailiſt; but 'tis faid a bailiff cannot be 
charged as receiver, nor a receiver as bailiff; becauſe 
then he might be twice charged. 2 Lev. 127: 1 Danv. 
abr. 220, 221. The heir may have writ of a.compt be- 
tore or aſter his full age, againit a guardian in ſocage ; 


N 


and if he ſue the guardian for profits ot his lands taken 
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ACCOUNT. 


before he is fourteen years old, he muſt charge him as 
guardian ; but if it be for taking the profits after that 


age, there he mult ſue him as bailiff. Lit. 124: F. N. B. 


118. Where an heir ſues a ſtranger that doth intermed- 
dle with his land, he ſhall charge him in accompt as 
guardian. F. NV. B. 18. * . 
A man deviſes lands to be ſold by his executors, and 
the money thence ariſing to be diſtributed amongſt his 
daughters; action of accompt lies in this caſe, for the 
daughters againſt the executors, Fenk. Cent. 215 : 
2 Roll. Abr. 285. An action of accompe lies againſt a 
bailiff, not only for what profits he hath made and raiſed, 


but alſo for what he might have made and raiſed by his 


care and induſtry, his reaſonable charges and expences 
deducted. Co. Lit. 172. In this inſtance the action of 
accompt may be preferable to that for money bad and re- 
ceived, —One merchant may have accompt againſt another, 
where they occupy their trade together; and if one 
charges me as bailiff of his goods ad mercandizandum, I 
mult anſwer for the increaſe, and be puniſhed for my 
negligence; but if he charges me as receiver ad compu- 
tandum, I muſt be auſwerable only for the bare money or 
thing delivered. F. N. B. 117: Co. Lit. 272 2 Leon. 
Ca. 245. | ap IR 
If a bailiff or receiver make a deputy, action of ac- 
compte will not lie againſt the deputy, but againſt him. 
I Leon. 32. | 
Statutes.— In the writ of accompt the proceſs by the 
common law was ſummons, attachment, and diſtreſs in- 
finite. The ſtatute of Marlbridge (52 H. 3. c. 23) gave 
attachment by the body, if the bailiff had no lands by 
which he might be diſtrained, 2 I,. 380, — By the ſtat. 
Weſim. 2. (13 E. 1. fl. 1.) c. 11, if the accountant be 
found in arrearages the auditors that are aſſigned to him 


have power to award him to priſon.— In the proceſs of 


outlawry, Cc. the ſtat. 13 E. 3. c. 23, gives an action 


of accompt to the executors of a merchant; the ſtatute 


25 Ed. 3. c. 5, to executors of executors; the ſtatute of 


31 Ed. 3. c. 11, to adminiſtrators: and by the ſtatute 


3 and 4 Ann. c. 16, actions of account may be brought 
againſt the executors and adminiſtrators of every guardian, 


bailiff and receiver, and by one jointenant, tenant in 


common, his executors and adminiſtrators againſt the 
other as bailiff, for receiving more than his ſhare, and 
againſt their executors and adminiſtrators; and the audi- 
tors appointed by the court may examine the party on 
oath. | 

It may be proper to ſay ſomething concerning the Plea 
and Zudgment in account; and though the order may 
ſeem ſomewhat irregular, it will be neceſſary firſt to ex- 
plain the nature of the judgment, which being rightly 


underſtood, the diſtinctions as to the method of pleading - 


will be more eafily conceived. 

The uſual judgment is quod computet, on which the de- 
fendant is taken by capias ad computandum ; but there are 
two judgments in this writ, for if the defendant cannot 
avoid the ſuit by plea, judgment is firſt given, That he do 
accompt ; and having done this before the auditors, there 
is another judgment entered, that the plaintiff ſhall re- 
cover of the defendant ſo much as is found in arrear. 
11 Rep. 40 The firſt judgment is but an award of the 
court, like a writ to enquire of damages; and theſe two 
judgments depend one upon another; for if judgment 


be to accompt, and the party die before he hath accounted, 
the executor cannot proceed in the action, but it mult be 
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begun again; and no writ of error will lie upon the firſt 


till after the ſecond judgment. Bid. 


With reſpect to th? plea, the following diftinFions are ts | 


be noticed: 


What may be pleaded in bar to the action, ſhall not be 


allowed to be pleaded before the auditors. Cro. Car.W2, 


161. Some pleas are in bar of the accompt, and others in 
diſcharge before auditors ; and ſome pleas will be allowed 
before auditors, that will not be in bar to the accompr, 
Dyer 21: 11 Rep. 8. In accompt the plaintiff declared of 


the receipt of money by the hands of a ſtranger; the 


defendant pleaded a gift of the money afterwards by the 


plaintiff; this was a good plea as well in bar of the ac- 


tion, as before auditors, Winch, g. 

The pleas in this action are, quod #:nguam fuit receptor; 
qued plenè computavit, Qc. It is no plea by an accomptant 
that he was robbed ; unleſs he alledges it was without his 
default and negligence, and then it will be a good p'ea. 
Co. Lit. 89. That the defendant newer vas bailif, is the 


general bar; and it is a good plea in bar, by claiming a 


property in the things to be accounted for. 29 E. 3. 47. 
A defendant, as receiver, cannot wage his law, where he 
receives the money by another's hands: 'tis otherwiſe 
where he received it of the plaintiff himſelf. 1 Co. 919. 

It may be proper to add, that the proceſs in accompt 1s 
ſummons, pore and diſtreſs; and, upon a nihi/! returned, 
the plaintiff may proceed to outlawry. The ſtatute of 
Limitations, 21 J. 1.c. 16, doth not bar a man who is a 
merchant from bringing action of accompt for merchan- 
dize at any time; but all other actions of accompt are 
within the ſtatute. e 


In Chancery upon an accompt of fifteen or twenty years 


ſtanding, the defendant may be allowed to prove, on 
his own oath, what he cannot otherwiſe make proof of ; 
but here the particulars muſt be named, as to whom the 
money was paid, for what, and when, ©. 1 C. Rep, 
146. And adefendant ſhall be diſcharged upon his oath 


of ſums . 40s; though it is held a plaintiff ſhall not 


ſo charge Another, or be allowed any thing in equity on 
his oath. 2 C. Caſ. 249: 1 Vern. 283. See Oath. Vide 
Comyns's Digeſt, tit, Accempts.— Hdd 's Com. Dig. Intro- 
duction to that title. : 


 ACCOUNTANT-GENERAL. An officer in the 
court of Chancery, appointed by act of parliament, to re- 


ceive all money lodged in court. He is to convey the 


money to the Bank, and take the ſame out by order; 


and he is only to keep the account with the Bank; for 
the Bank is to be anſwerable for all money received by 
them, and not the Acceuntant-Gencral, &c. flat. 12 Geo. 1. 
c. 32. No fees ſhall be taken by this officer or his clerks, 
on pain of being puniſhed for extortion; but they are to 
be paid ſalaries. The Accountan!-General 6gol. per 
annum, out of intereſt made of part of the ſuitors money. 


See title Chancery. 


Counterfeiting the hand of the Accountant-General is 
felony without clergy, by ſtat. 12 Geo. 1. c. 32. /ec. g. 

ACCOUNTS PUBLICKE. By ſtatute 25 Geo. 3. c. 52, 
the patents formerly granted to Lord Sondes and Lord 
Mountfluart as auditors of the impreſt are vacated, and 
the annual ſum of 7000/7. each is made payable to them 
during their reſpective lives. H 1. 3. 


Under this act his Majeſty appoints five commiſſioners 


by letters patent; two of whom are to be comprrollers of 
the army accounts; ſalaries are granted to each, paid * 
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of the aggregate fund, not exceeding in the whoſe 4000 /. 
Theſe are itiled The Commaſſionarys for — the public 
accounts; and hold their offices quamdiu /e bene ge//erint, 
(except the comptrollers of army accounts who continue. 
commiſſioners ſo long only as they are comptrollers) 
Before they act they take an oath before the chancellor 
of the exchequer ** faithfully, impartially and truly to 
execute the powers and truſts veſted in them.“ $ 4. 

The Treaſury appoint officers, clerks, Sc. for making 
up and preparing for declaration the publick accounts of 
the kingdom, with ſalaries ; and allow for all charges out 
of the aggregate fund to an amount not exceeding 
60001. fer annum, which is in lieu of all fees and per- 
quiſites. & 5. b a ; } 

The commiſſioners under this act are inveſted with all 
the powers, and ſubject to the ſame duties and controul 
as the auditors of the impreſt formerly were; except as 
altered by the act. The commiſſioners adminiſter oaths 
to the officers and clerks for the performance of their du- 
ties. $8; and to accountants. F 12, 13. For their mode 
of proceeding ſee the act. 

ACCROCHE, from the Fr. accrocher, to hook or 


_ grapple unto.] It ſignifies to encroach, and is mentioned 


in the ſtatute 25 Ed. 3. c. 8, to that purpoſe. The 
French uſe it for delay; as accrocher un proces, to ſtay the 
proceedings in a ſuit, 

ACCUSATION, accu/atio] The charging any per- 
ſon with a crime. By Magna Charta no man hall be im- 
priſoned or condemned on any acca/ation, without trial 
by his peers, or the law. None ſhall be vexed upon any 
accuſation, but according to the law of the land: and no 
man may be moleſted by petition to the king, Sc. unlels 
it be by indictment, or preſentment of lawtul men, or by 
proceſs at common law. Stat. 25 Ed. 3. f. 5. c. 4: 28 
Ed. 3 c. 3. None ſhall be compelled to anſwer an accu- 
feriea to the king, without preſentment, or ſome matter 
of record. Stat. 42 Ed. 3. c. 3. See ſtat. 38£. 3. c. g. 
By flatute 5 and 6 E. 6. c. 11. C12; and 1 P. and M. 
c. 10, 11, in treaſon there mutt be two lawful accaers. 
As to ſel f. accuſation, ſee tit. Evidence. Sce tit. Malicious 
Proſecution. 


ACEMANNES - CEASTER, Acemanni Ci vitas.] 


BATH. g. b. 

ACEPHALI, The levellers in the reign of king 
Hen. 1; who acknowledged no head or ſuperior. Leges 
Hen, 1; Du Cange. 

AC ETIAM BILLE :—4:4 alſo to à bill to be exhi- 
bited for 20%. debt, &c.] Words in, ora clauſe of, a 
writ, where che action requires bail. The ſtat. 13 Car. 2. 
/2. 2. c. 2, which enjoins the cauſe of action to be parti- 
cularly expreſied in the writ or proceſs which holds a 
perſoa to bail, hath ordained the adding of this clauſe 
in writs to the uſual complaints of treſpaſs, which latter 
gives cognizance to the court, while that of debt autho- 
riſes the arreſt, This ought not to be made out againit 
a peer of the realm, or upon a penal ſtatute, or againſt 
an executor or adminiſtrator, or for any debt under 10/. 
in the ſuperior courts. Nor in any action of account, 
action of covenant, Oc. unleſs the damages are 107. or 
more; nor in action of treſpaſs, or for battery, wounding 
or impriſonment; except there be an order of court for 
it, or a warrant under the hand of one of the judges of 
the court out of which the writ iſſues. 1 Lill. Ar. 13. 
See North's Life of Lord keeper Guildford, fol. 99, 100. 


* 


ACQ 


Impey's Inflrufor Clericalis, K. B. and C. P. and this Die- 
tionary tit. Arreft, Bail. bes 
ACHAT, Fr. Acbet.] A contract or bargain. Pur- 
veyors by ſtat. 34 Ed. 3. c. 2, were called Acbators. 
ACHERSET, An ancient meaſure of corn, conjec- 
tured to be the ſame with our quarter or eight buſhels. 
ACHOLITE, Acbolitus.] An inferior church ſervaut, 
who next under the ſubdeacon, followed or waited on the 
prieſt and deacons, and performed the meaner offices of 
lighting the candles, carrying the bread and wine, -and 
paying other ſervile attendance. 
ACKNOWLEDGEM ENT. MONEY, Is a ſum paid 
in ſome parts of Exgland by the copyhold tenants on the 
death of their landlords, as an acknowledgment of their 


new lords; in like manner as money is uſually paid on 


the attornment of tenants. 

ACQULETANDIS PLEGIIS, A writ of 7rficier, 
lying for the ſurety againſt a creditor, who refuſes to ac- 
quit him after the debt is ſatisfied Reg. of Writs 158. 

ACQUIETANTIA DE SHIRIS ET HUNDREDIS, 
To be tree from ſuits and ſervices in ſhires and hundreds. 

ACQUIETARE, guictum reddere.] To acquit. Dr. 

"lk. GM It alſo ſometimes ſignifies to pay. Mor. 
Anz l. tom. 1. fol. 199. 

ACQUITTAL, from the French word Acquitter, and 
the Latin compound Acgutetare.] To free or diſcharge. It 
ſignifies in one ſenſe to be free from entries and moleſta- 
tions of a ſuperior lord for ſervices iſſuing out of lands; 
(See Termes de la Ley;) and in another fignification (the 
moit general) it is taken for a deliverance and ſetting 
free of a perſon from the ſuſpicion of guilt; as he that 
on trial is diſcharged of a felony, is faid to be acquietatus 
de filonid; and if he be drawn in queſtion again for the 
ſame crime, he may plead auter-foits acquit; as his life 
ſhall not be twice put in danger for the {ame offence. 
2 Ia. 283. 

Acguttal in fat, is when a perſon is found Not guilty 
of the offence by a jury, on verdict, Sc. But in murder, 
if a man is acquizted, appeal may be brought againſt him. 
3 In. 273. | 

If one be acquitted on an indictment of murder, ſup- 
poſed to be done at ſuch a time; and aſter indicted again 
in the ſame county, for the murder committed at another 
time: here, notwithſtanding that variance, the party 
may plead auter foits acguit, by averring it to be the ſame 


 telony; fo where a perion is indicted a ſecond time, for 


robbery upon the ſume perſon, but at another vill, Sc. 
2 Hawk, P. C. Where a man is diſcharged on ſpecial 
matter found by the grand jury, yet he may be indicted 
de no do ſeven years afterwards, and cannot plead this ac- 
guittal; as he may upon the ſpecial matter found by the 
petty jury, and judgment given thereon. id. 246. See 
alſo Leach's Hawkins, c. 29. I 64. 

If a perſon is lawfully acqui7ted on a malicious proſecu- 
tion, he may bring his action, Se. tor damages, after 
he hath obtained a copy of the indifiment; but it is 
uſual for the judges of gaol delivery to deny a copy of 
an acquiital to him who intends to bring an action thereon, 
when there was probable cauſe for a criminal proſecution. 
Carts. Kep. 421. Sec Learb's Hawkins, c. 23.4 142, Sc. 
By tat. 3 Hen. 7. c. 1, if either principal or acceliary be ad- 
qaitted on an indictment for murder, the court may remit 
him to priſon, or bail him, at they; diicretion dll the 
year and day (for appeal) be paſſed. 

ACQUIT. 


3 

_ACQUITTANCE, Acquietantia.] Signifieth a diſ- 
charge in writing, of a ſum of money, or debt due; as, 
where a man is bound to pay rent, reſerved upon a leaſe, 
Oc. and the party to whom due, on receipt thereof, 
gives a writing under his hand witneſſing that he is paid; 
this will be ſuch a diſcharge in law, that he cannot de- 
mand and recover the ſum or duty again, if the acquit- 
tance be produced. Terms de Ley 15: Dyer 6, 25, 51. 
An acquittance is a diſcharge and bar in the law to actions, 
Sc. And if one acknowledges himſelf to be ſatisfied by 
deed, it may be a good plea in bar, without any thing 
received; but an acguittauce, without ſeal, is only evi- 
cence of ſatisfaction, and not pleadable. 

*Tis obſerved, that a general receipt or acquittance in 
full of all demands, will diſcharge all debts, except ſuch 
as are on ſpecialty, wiz. bonds, bills, and other inſtru- 
ments ſealed and delivered; on which account thoſe can 
be deſtroyed only by ſome other ſpecialty of equal force, 
ſuch as a general releaſe, Sc. There being this dif- 
ference between that and the general acquittance, See 
Cro. Jac. 650. : 

But in ſome caſes a court of equity will order accounts to 
be opened, even after an acquittance in full of all demands. 

And now, in the ſuperior courts of law, the producing 
an acquittance will not bar the action, if the plaintiff 
can by any means ſhew a miſtake, and that he has not 
deen paid, or paid ſo much as the acquiitance is for. 

In fome caſes payment may be refuſed, unleſs an ac- 
quittance is given. Thus the obligor is not bound to 
pay money upon a ſingle bond, except an acguittance be 
given him by the obligee ; nor is he obliged to pay the 
money before he hath the acquiztance, But in caſe of an 
obligation with a condition, it is otherwiſe; for there 
one may aver payment. And by ſtat. 3 & 4 Anu. c. 16, 
if an action of debt is brought upon a ſingle bill, and the 
defendant hath paid the money, ſuch payment may be 
pleaded in bar of the action. 

A ſervant may give an acquittance for the uſe of his 
maſter, where ſuch ſervant uſually receives his maker's 
rents, ©c, and a maſter ſhall be bound by it. 
112. The manner of tender and payment of money 
ſhall be generally directed by him who pays it, and not 
by him who receives it; and the acquiztance ought to be 
given accordingly. 

ACRE, from the German Acker, Ager.] A quantity 
cf land, containing in length 4o perches, and in breadth 
four perches; or in proportion io it, be the length or 
breadth more or leſs, By the cuſtoms ef various coun- 
tries, the perch differs in quantity, and conſequently 
the acre of land, It is commonly about 16 feet and a 
half, but in Szafordire it is 24 feet. According to the 
ſtatute 24 in. 8. c. 14, concerning the ſowing of flax, 
it is declared that 160 perches make an acre, which is 40 
multiplied by four; and the ordinance of meaſuring land, 
33 Ed. 1. f.6, agrees with this account. The word acre 
tormerly meant an open ground er field; as caffle-acre, 
wet acre, & c. and not a determined quantity of land. 

ACKE, or ACRE FIG Hi; an old fort of duel 
fougit by ſingle combatants, Eugliſb and Scotch, between 
the frontiers of their kingdoms, with [word and Jance ; this 
duelling was alſo called camp fight, and the comba.. nts, 


champions, from the open field that was the place ot trial. 


ACTILIA, Military utenfils. De Cange. 
ACTION, 4#is,] Is the form of a ſuit given by law 
for recovery of that which is one's due; or it is a legal 


Co. Lit. | 


* 


ACTION. 


demand of a man's right. Co. Lit. 285. The learned 
Bracton thus defines it, A#io nihil aliud eft quam jus proſe- 
quendt in judicio quod alicui debetur. Attions are either cri- 
minal or civil; criminal to have judgment of death, as 
appeals of death, robbery, Sc. or only to have judgment 
for damage to the party, fine to the king and impriſon- 
ment, as appeals of maihem, &c. Co, Lit. 284: 2 Inft. 40. 
Croil actions are ſuch as tend only to the recovery of that 
which by reaſon of any contract, Cc. is due to us; as 
action of debt, upon the caſe, Sc. 2 Inf. 61. 

Under erininal actions may be claſſed actions penal; 
which lie for ſome penalty or puniſhment on the party 
ſued, be it corporal or pecuniary, Brac. 


Actions upon flatute, brought upon the breach of any 


ſtatute, whereby an action is given to the perſon injured 
that lay not before; as where one commits perjury to the 
prejudice of another, the party that is injured may have 
a writ upon the ſtatute, Such action is now obſolete. 

Actions popular, given on the breach of ſome penal 
ſtatute, which every man hath a right to ſue for himſelf 
and the king, by information, action, &c. And becauſe 
this a4. on is not given to one eſpecially, but generally 
to any that will proſecute, it is called actien popular; and 
from the words uſed in the proceſs, (qui tam pro domino 
rege fequitur quam pro ſe ipſo, who ſues as well for the 
king as for himſelf,) it is called a qui lam action. See 
title Information. ; 

Civil Actions are divided into r-al, perſonal, and mixed, 
Action real is that action whereby a man claims title to 
lands, tenements, or hereditaments, in fee, or for life: 
and theſe actions are poſſeſſory, or aunceſtrel; poſſeſſory, 
of a man's own poſieſiion and ſeiſin; or aunceſtrel of the 
poſſeſſion or ſeiſin of his anceſtor. 

Aion per/enal is ſuch as one man brings againſt an- 


other, on any contract for money or goods, or on ac- 


count of any cffence or treſpaſs; and it claims a debt, 
goods, chattels, Sc. or damages for the ſame. 

Aion mixed is an a#en that lieth as well for the 
thing demanded, as againſt the perſon that hath it; in 
which the thing is recovered, and likewiſe damages for 
the wrong ſuſtained: it ſeeks both che thing whereof a 
man is deprived, and a penalty for the unjuſt detention. 
But detinue is not an action mixed, notwithſtanding the 
thing demanded and damages for withholding it be 


recovered ; for it is an aden merely perſonal, brought 


only for goods and chattels. 
In a real action, ſetting forth the title in the writ, 
ſeveral lands held by ſeveral titles may not be demanded 


in the ſame writ; in per/onal actions ſeveral wrongs may 


be comprehended in one writ. 8 Rp. 87. A bar is per- 
petual in per/onal aFions, and the plaintiff is without 
remedy, unless it be by writ of error or attaint: but in 
real ations, if the defendant be barred, he may commence 
an action of a higher nature, and try the ſame again. 
5 Rep. 33. Zion of avaſſe ſued againit tenant for lite, 


is in the realty and perſonalty; in the realty, the place 


waſted being to be recovered, and, in the perſonaliy, 
as treble damages are to be recovered, Co. Lit. 284. 
Many per/enal actions die with the perſon, Real actions 
ſurvive. If leſſee for years commit walte, and dies, ac. 
ton of waſte may not be had againſt his executor or ad- 
miniſtrator, for waite done by the deceaſed. And where 
a keeper of a priſon permits one in execution to eſcape, 


and afterwards dieth, no aden will lie againſt his exec u- 


10s. 


tors. This muſt be underſtood, of that kind of keeper, 
to whom the priſon actually belongs, as the marſbal, 
the warden of the Fleet, Sc. not of a gaoler who acts 


as ſervant to a ſheriff, Ic. for in ſuch caſe, the death 


of the gaoler, is not any bar to an action againſt the 


' ſheriff, to whom in fact, the priſon actually belongs. 


Co. Lit. 53, Action of debt lies not againſt executors 
upon a contract for the eating and drinking of the 
teſtator. 9 Rep. 87. But an action on the co/e on pro- 
miſes will lie againſt an executor or adminiſtrator on the 
promiſes of their teſtator or inteſtate. An executor can- 
not bring an appeal of larceny from the teſtator, for it 1s 
a mere perſonal action. H. P. C. 184: S. P. C. 50. And 
an appeal of death is a perſonal adion given to the 
heir; and like others ſhall therefore die with the perſon, 
2 Hacch, P. C. 244. Ti 

In all actions merely perſonal ariſing ex delio, for 
wrongs actually done or committed by the defendant, as 
treſpaſs, battery, and ſlander, the action dies with the 

erſon. 4 nf. 315 ; and it never ſhall be revived either 

bs or againſt the executors or other repreſentatives, 
For neither the executors of the plaintiff have received, 
nor thoſe of the defendant committed, in their own per- 
f-nal capacity, any manner of wrong or injury. But in 
actions ariſing ex contractu, by breach of promiſe and the 
like, where the right deſcends to the repreſentatives of 
the plaintiff, and thoſe of the defendant have aſſets to 
anſwer the demand, though the ſuits ſhall abate by the 
death of the parties, yet they may be revived againſt, or 
by, the executors, (March 14,) being indeed rather actions 
againſt the property than the perſcn. 3 Comm. 302. 

Again, actions are either ical or tranſitory. Aions 
real and mixed, ejectment, walte, treſpaſles quare clauſum 
Fregit, Cc. are to be laid in the ſame county where the 
land lieth : perſonal and tranſitory actions, as debt, detinue, 
aſſault and battery, Sc. may be brought in any county, 
Co. Lit. 282. Except againſt juſtices and officers of cor- 
porations and parithes, (under ſtat, 21 Fac. I. c. 12,) or 
againſt officers acting under particular acts of parliament ; 
which frequently direct actions againſt them, to be laid 
in the reſpective counties, where the facts happen. 
Actions tranſitory may be laid in any county, although 
the ttatute 6 R. 2, enacted, That writs of debt, account, 
Ec. thould be commenced in the county where the con- 
tracts were made; for that ſtatute was never put in uſe; 
and yet generally ain have been laid in the county where 
the cauſe of them was ariſing, except as above. If the 
cauſe of action ariſe in two counties, an action may be 
brought in either county ; but if a nuſance be erected in 
one county, to the damage of a man in another, the 
aſſiſe muſt be brought ix confinio comitatuum. Mich. 8 Ann. 
5. R. By ftat. 21 ar. I. c. 4. all ſuns on penal ſtatutes 
ſhall be laid in the county where the offence was com- 
mitted. See tit. Venue. 

Actions likewiſe are ſaid to be perpetual and temporary : 
Perpetual, thoſe which cannot be determined by time; 
and all actions may be called perpetual that are not li- 
mited to time for their proiecution: Temporary actions are 
thoſe that are expreisly limited: and ſince the ſtatute of 
limitations, (21 Vac. f. c. 16,) all aclions ſeem to be tem- 
porary 3 or not ſo perpetual, but that they may in time 

preicribed againſt; a real action may be preſcribed 
againſt within five years, on a fine levied, or recovery 
. See tit. Limitation of Actions. 

OL. 1. , 


ACTION. 


Actions are alſo jet or /everal; joint, where feveral 
perſons are equally concerned, and the one cannot bring 
the action, or cannot be ſued, without the other; /overal, 
in caſe of treſpaſs, c. done, where perſons are to be 
ſeverally charged, and every treſpaſs committed by many 
is ſeveral. 2 Leon. 77. | 

As to joining ſeveral matters in one action the fol- 
lowing is to be obſerved. 

In perſonal actions, feveral wrongs may be joined in 
one writ; but actions founded upon a tort, and on a 
contract, cannot be joined, for they require different 
pleas and different proceſs. 1 Keb. 847: 1 Vent. 356. So 
where there is a tort by the common law, and a tort by 
ſtatute, they may not be joined; though where ſeveral 
torts are by the common law, they may be joined, if 
perſonal. 3 Salk. 203. 

'Trover and aſſumpſit may not be joined; but in an 
action againſt a common carrier, the plaintiff may de- 
clare in caſe upon cuſtom of the realm, and alſo upon 
trover and converſion ; for not guilty anſwers to both. 
1 Danv. Ar. 4. Debt upon an amerciament, and upon a 
mutuatus, may be joined in one declaration. Hlf. p. 1. 
248. So caſe for a misfeaſance and * may be 
joined with a count in trover, in the ſame declaration. 
Ib. par. 2. 319. Two counts may be joined in the ſame 
declaration, where there is the ſame judgment in both. 
15. 321. And any action may be joined, where the 
plea of not guilty goes to all. 8 Rep. 47. But, it ſeems, 
ejectment and battery cannot be joined; for after ver- 
dict, where ſeveral damages were found, the plaintiff 
was allowed to releaſe thoſe for the battery, and had 
judgment for the ejectment. 1 Danv. 3. If this is law, 
it ſhews that cauſes of action cannot in every inſtance be 
Joined, where the ſame plea will go to the whole. The 
doctrine in Danvers, ſeems to be law, for ſuppoliog, 
ejectment, aſſault, and battery, Oc. joined in one action, 
and a general verdict on not guilty for the plaintiff; a 
new execution on ſuch a judgment muſt be framed. In- 
deed the joining two ſuch actions, ſeems rather abſurd, 
Although perſons may join in the perſonalty, they ſhall 
always ſever in actions concerning the realty ; and waz 
being a mixed action, ſavouring of the realty, that being 
more worthy, draws overs the perſonalty with it. 2 Med. O2. 
A perſon cannot, as adminiftrator, Sc. join an action for 
the right of another, with any action in his own right; 
tecauſe the coſts will be entire, and it cannot be diſtinguiſhed 
how much he is to have as adminiflirator, and how much for 
himſelf. 1 Salk. 10. See a variety of caſes, well ſelected 
and digeſted on this ſubject. Com, Dig. tit. Action. 

It remains now to conſider, 

I. By whom, and againſt whom, Actions may be brought. 

II. V Hat particular Actions are adapted to particular Caſes. 

It may be previouſly obſerved that an action does not lie 
before a cauſe of action accrued; and if it be not pleaded in 
abatement, yet if it appears on the record, it may be moved 
in arreſt of judgment; 2 Lev. 197: Carth. 114: vide 
Sho. 147; or aſſigned for error; Oo. Elia. 325. See further 
d' Com. Dig. tit. Abatement, (G. 6.) and Action, (E.) 

Ia ſome caſes, certain things are required by act of 
parliament to be done by the plaintiff, previous to the 
commencement of an action, or he cannot recover; as in 
_— againſt juſtices of the peace, a month's notice 
mu given by fat. 24 Geo. 2. c. 44.—vide Morgan's 
Jade Mg. 20. es * * 
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ACTION IL 


I. In all a&#ions there muſt be a perſon able to ſue; the 


Party ſued muſt be one ſucable for the thing laid; and 


the plaintiff is to bring his right and proper action which 
the law gives him for relief. 1 Shep. Abr. 20. There 
are three forts of damages or wrongs, either of which is a 
fufficient foundation for an action. 1. Where a man 


| ſuffers damages in his fame and credit. 2. Where one 


has damage fo his perſon, as by battery, impriſonment, 
Se. which reſpects his liberty. 3. Where a perſon ſuf- 
fers any damage in his property. Carth. Rep. 416. 

A man attainted of treaſon or felony, convict of recu- 
fancy, an outlaw, excommunicated perſon, convict of 
præmunire, an alien enemy, c. cannot bring an action, 
till pardon, reverſal, abſolution, Qc. But executors or 
adminiſtrators, being outlawed, may ſue in the right of 
the teſtator or inteſtate, though not in their own right. 
A feme covert muſt ſue with her huſband; and infants 
are to ſue by guardian, &c, Co. Lit. 128. Actions may 
be brought again, all perſons, whether attainted of trea- 
fon or felony, a convict recuſant, outlawed cr excom- 
municate, fc. and a feme covert muſt be ſued with her 
huſband. A ire facias, or any writ to which the de- 
fendant may plead, or by which the plaintiff may recover, 
is an action. G Rep. 3: Salk. 5. See tit. Abatement. 


II. There are various kinds of actions, ſuited to diffe- 
rent caſes, as actions of Coy N ANT, Dent, DeTixue, 
TxEsPASS, TROvER, Ec. which ſee under their reſpec- 
tive titles. 

But where the law has made no proviſion, or rather, 
where no general action could well be framed before 
hand, the ways of injuring, and methods of deceiving 
being ſo various, every perſon is allowed to bring a 
ſpecial action on his own caſe. 1 New Ar. 44: Co. Lit. 


56. a: 6 Med. 5 3, 54. 


This action is, in practice, become the moſt univerſal 
of any; as moſt of the other actions may, under particu- 
lar circumſtances, be refolved into this, which it will be 
neceſſary, therefore, to conſider ſomewhat largely. 

Action upon the caſe is a general action given for re- 
dreſs of wrongs and injuries, done without force, and 


not particularly provided againſt by law, in order to 


have ſatisfaction for damage; and (by ſtat. 19 H. 7. c. 9,) 
in actians upon the caſe, the like proceſs is to be had as in 
actions of treſpaſs or debt. It is called a&on'on the caſe, 
becauſe the whole cauſe or caſe, as much as in the de- 
claration (except time and place) is ſet down in the writ ; 
and there is no other action given in the caſe, ſave only 
where the plaintiff hath his choice to bring this or another 
action. Formerly, all actions were ſued in the court of 
Common Pleas, and there the foundation of the ſuit is, a 


- writ, called an original, whereupon the capias is grounded, 


and which original contains the nature of the plaintiff's 
complaint at large; and it is the ſame where ſuits are 
commenced in B. R. by original out of Chancery, 

In all caſes, where a man has a temporal loſs, or da- 
mage by the wrong of another, he may have an action 


upon the caſe to be repaired in damages. But the par- 


ticular damage mult be ſpecially alledged. 

This action, as hath been intimated, lies in a great 
variety of inſtances, which are particularly enumerated in 
Comvyns's Digeſt. Of theſe the chief are, 7 

1. Action on the caſe for WorDps ; which is brought for 
words ſpoken or written which affect a perſon's lite, repu- 


tation, office, or trade, or tend to his loſs of preferment, 
in marriage or ſervice, or to his diſinheritance, or which 
occaſion him any particular damage. This action there- 
fore will lie for charging another with any capital or 
other crime. To ſay of another he is a traitor, action lies. 
1 Bulfir. 145. But if one call another a ſeditious, trai- 
terous knave, no action lieth; becauſe the words imply an 
intention only, and not an unlawful act. 4 Rep,19. Nor 
to ſay of a man he deſerves to be hanged; nor to call auo- 
ther a rogue generally, or ſay he will prove him to be a 
rogue; though it will lie to ſay a man is a rogue on re- 
cord. 4 Rep. 15: Danv. 92. Words which charge a per- 
ſon with being a murderer, highwayman, or thief, in ex- 
preſs terms, are held a&ionall:. 1 Rol. Abr. 47. Though 
tor ſaying ſuch a one would have taken his purſe on the 
highway, or have robbed him, an a#ion lies not; for 
nothing is ſhewn to be done in order thereto. Cyo, Elix. 
250. Likewiſe to ſay a man was in gaol for ſtealing any 
thing is not a&ionable, for the words do not affirm the 
theft. Darv. 140. But to ſay, I think 4 B committed 
ſuch a felony; or, I dreamt he ſtole a horſe, Mc. theſe 
words are actionable. Dal. 144: I Danv.10;. If a fe- 
lony be done, and common fame is, that ſuch a perſqn 
did it, although one may charge or arreſt him on ſuſ- 
picion of that felony ; yet a man may not affirm that he 
did. the ſame, for he may be innocent all the while, and 
therefore affirming it hath been held a&#ionable, Hob. 138, 
203, 381. | 

It was heretofore held, that no action would lie for 
words 1mporting a charge of murder, without an aver- 
ment that the perſon ſaid to be killed was dead; but the 
latter and better opinion is, that the party ſhall be in- 
tended to be dead, unleſs the contrary appears in the 
pleadings, 1 Yent. 117: Cro. Fac. 489: Sid. 5 3: Cro. 


Elix. 560, 823. Though game if the party is proved 


alive? So words accuſing of ſodomy. 1 Sid. 373. 

When ſuch words are ſpoken of another maliciouſly, 
for which, if true, the party ſpoken of might be pu- 
niſhed criminally, adtlion lies; as, to ſay of a perſon, he 
hath perjured himſelf; or that he would prove him per- 
jured ; or that he was forſworn in the court of Chancery, 
Common Pleas, &c. are actionable; but not to call a 
perſon forſworn man, unleſs it be faid in a court of re- 
cord. 3 Inf. 163: Dan v. 87, 89. To ſay a man hath 


| forged an obligation, c, and he will prove it; this is 


attimable. Danv. 130. 

Some writers make a difference, where the ſubſequent 
words are introduced by the word and; as, you are 2 
thief, and have ſtolen, Oc. which are additional, and 
ſhall not correct; and the word fer; as you are a thief, 
for you have, Oc. Hob. 386: Style 115: Gods. 89. 


The words, He is a maintainer of thieves, and keeps 


none but thieves in his houſe, will not ſupport an action, 
unleſs it be averred that he knew them to be thieves. 
Cro. Eliz, 746. : 
To ſay an alehouſe-keeper keeps a bawdy-houſe, action 
lies. Cro. Eliz. 582. 'Though to ſay of an inn-keeper, 
that he harbours rogues, c. 1s not a&ionable; for his inn 
is common to all gueſts, 2 Roll: Rep. 136. To ſay of 
another he hath the French pox, action will lie. Cv. Zac. 
430: See Ney, 151. To call a man a whore-maſter, or 


a woman whore, no a&#ion lies; for theſe are merely 


ſpiritual offences. Darv. Abr. 80, But calling a woman 
whore in Lenden, is actionable, as ſhe is liable to be = 
| mie 
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niſhed by the cuſtom of the city, See Com. Dig. tit, 
Aion upon the Caſe for D;/amation. (D. to.) : 

Words likewiſe are actionable which tend to the diſ- 
grace or detriment of a perſon in office, or of a man in 
the exerciſe of his profeion or trade, 

Calling an officer in the government, ©. Jacobite, 
hath been held a@ionable; not of a private perſon. 
7 Mod. Ca. 107. To lay a jultice of peace doth not admi- 
niſter juſtice, is a&#ionabl;. Cro. Eliz. 358. And ſo for 
other diſgrace in his oftice. But words relating to a 
man's office, muſt have a plain and direct meaning, to 
charge him with ſome crime that is puniſhable ; and be 
ſpoken of his office, or otherwiſe they are not actionaòle. 
6 Med. 200. Thus the plaintiff, being a iuſtice of peace, 
the defendant ſaid Mr. Stukely covereth and hideth felonies, 
and is net worthy to be @ juſtice of peace; actionable, for 
though his office is not named, the words neceſſarily refer 
to it. 4 Rep. 16: See 1 Leon. 335: 1 Vent. 50. 

Slander, &c. brought by a do@or of the civil lav, who 
was alſo a juſtice of peace and chancellor of the biſhoprick of 
Norwich, for theſe words, he is not fit to be a chancellor 
or a juſtice of peace, he is a knave, a raſcal, and a villain, 
he is not fit to practice, he eught to have his gown pulled over 
his ears; aQtionable. 2 Lutw. 1288. 

The defendant ſpoke to an officer, (vz.) 2 have 
coꝛencd the State of 20,000 l. and I will prove it, for you 


La ve rectived 25,0001. of the office, and not compounded for 


it, and have foiſted in words in the order of your commiſſion ; 
Style 436. 

In offices of profit, for ſuch words as impute the want 
either of underſtanding, ability, or integrity to execute 
them, this a&ion lies. But in offices of He, words 
that impute want only of ability, are not actionable; as 
to ſay of a juſtice of peace, He a juftice of peace] be 
is an ofs, and. a beetleheaded juſtice : the reaſon is, becauſe 
a man cannot help his want of ability, as he may his 
want of honeſty ; otherwiſe where words impute diſho- 
neſty or corruption. 2 Salt. 695. But if Hecial damage 
can be proved, it is actionable; and indeed in every 
caſe, where ſpecial damage can be proved, an action 
will lie. 

As to words tending to the diſgrace or detriment of a 
man in his profe/ion or trade; where the words are diſ- 
gracing to a man's profeſſion, they alſo muſt appear to 
be ſpoken preciſely of it; for to ſay a perſon bath co- 
zened one in the ſale of certain goods, is not actionable; 
unleſs you ſhew that the party lived by ſuch ſelling. 
1 Roll. Abr. 62. ; p 

To ſay of a doctor in divinity, Docter S. is rotbing the 
church; and at another time Door S. hath robbed the 
church; actionable. Cro. Car. 301, 417. 

In caſe, &c. in which the plaintiff declared, that he 

was inſtituted and inducted into a parſonage in, Sc. and 


that he executed the office of a paſtor in that church for 
the ſpace of four years, and that the defendant ſaid of 


him, You are à drunkard, a whore-maſter, a common fwearer, 
and a common liar, and you have preached falſe doctrine, and 
deſerve to be degraded; after a verdict for the plaintiff, it 
was objected, that the words are not actionable, becauſe 
they import no civil or temporal damage to the plaintiff; 
but adjudged actionable; tor, if true, he may be de- 
graded, and fo loſe his freehold. Allen, 63. 

Theſe words ſpoken of a preaching parſon, Parrat ir 
an adulterer, and had two children by B. G.'s wife, and 1 


temporal damage. 


ACTION I. 


avill cauſe bim to be deprived for i not aftion- ble; for 
tis a ſpiritual defamation, and puniſhable in that court, 
Cro. Eliz. 592. | 

To ſay of a counſellor, that he is no lawyer; that they 
are fools who come to him for law, and that he will get 
nothing by the law, action lies. 1 Dau. 113. And it 
is the ſame to ſay, he hath diſcloſed ſecrets in a cauſe, 

To call a doctor of phyũc fool, aſs, empirick, and 
mountebank, or ſay he is no ſcholar, are a#ionab/e. Cro. 
Car. 270. So to ſay of a ſchoolmaſter, put not your ſon 
to him, for he will come away as very a dunce as he went. 
Hetl. 71. Where one ſays of a midwife, that many have 
periſhed for her want of ſkill, an action will lie. Cre, 
Car. 211. If one calls a merchant bankrupt, action lies. 
1 Leon. 336. And to call a trading perſon bankrupt, or 
knave, is acrionable. 1 Danv,go. Allo if one ſay of a 
merchant, that he is a beggarly fellow, ard not able to 
pay his debts; or ſay of a perſon that he is a runaway, 
and dares not ſhew his face, by reaſon whereof he is dit- 
graced and injured in his calling, theſe are actionable. 
Raym. 184%. 

Words tending to the loſs of preferment in marriage, 
Oc. are actionable. Thus to ſay that a woman hath a 
baſtard, or is with child; or that a certain perſon hath 
had the uſe of her body, whereby the loſes her marriage, 
action lies, i. e. by reaſon of the ſpecial damage. If a 
man 1s in treaty with a woman to marry, and another tells 
him, ſhe is under a pre- contract; this doth not imply 
a ſcandal], but yet, if falſe, an ade will lie if ſhe loſes 
her marriage by means of thoſe words. To ſay of a man 
that he lay with a certain woman, c. by which he loſes 
his marriage, is a&iorabl:; for in theſe caſes there is a 
1 Danv. 81. 

As to words tending to a perſon's diſinheritance, if 
one ſays of another that has land by deſcent, that he is 
a baſtard; ain upon the caſe, lies, as it tends to his diſ- 
inheritance. Co. Ent. 28. But te ſay of a ſon and heir 
apparent, that he is a baſtard, a#:9n lies not until he is 
diſinherited, or is prejudiced thereby. 1 Danv. 83. To 
ſlander the title of another perſon to his lands is af770n- 
alle; but the words mult be falſe, and be ſpoken by one 
that neither hath, nor pretendeth title to the land him- 
ſelf; and who is not of counſel to him that pretends 
right. 4 Kep. 17. If a man ſhall pretend title to the 
land another hath in poſſeſſion, and hath no colour of 
title to it; and ſhall ſay he hath ſuch a deed or convey- 
ance cf it, where in truth he hath none, or if he hath 


| any, it is a counterfeit and forged deed, and he knows it 


to be ſo; in this caſe the words may bear an act; but 
if there be any colour for what is ſaid, they will not be 
actionable. Cro. Fac. 163: Yelv. 80, 88. And the party 
of whom the words are ſpoken muſt have, or be likely to 
have, ſome ſpecial damage by the ſpeaking of them; as 
that he is hindered in the ſale of his lands, or in his pre- 
ferment in marriage, Sc. without which it is ſaid 25 
doth not lie. 1 Cro. 99: Cro. Zac. 213, 397: Poph. 187: 
2 Bulft. go. The aftirming that another kath title to the 
land, where actionable, ſee 4 Rep. 175. 

If A. ſays, that B. ſaid that C. did a certain ſcandalous 
thing, C. ſhall have a&on againſt A. with averment that 
B. never ſaid ſa, whereby A. is the author of the ſcan- 
dal. Suppoſing B. did not in fact ſay ſo, Cre. Fac. 406. 
See 1 Roll. Abr. 64. | | 

It is to be obſerved in general, that though ſcandalous 

D 2 words 


ACTION II. 


words are ſpoken before a man's face, or behind his 


back, by way of affirmation, or report, when drunk, or 


ſober; and although they are ſpoken in any other than 
the Engl; language, if they are underſtood by the 
hearers, they are acfienable; alſo words may be actiona le 
in one county, which are not ſo in another, by che dif- 
ferent conſtruction, Sc. 4 Rep. 14: Hob. 165, 236. But 
If the defendant can make prouf of the words, he may, 
in an action tor damages, plead a ſpecial juſtication. 
Co. Ent. 26. The words to maintain this action mult be 
direct and certain, that there may be no intendment 
againit them; but as ſome words ſeparate, without others 
joined with them, are not a&iomab/e; ſo ſome words that 
are actionable may be qualified by the precedent or ſubſe- 


quent words, and all the words are to be taken together. 


4 Rep. 17: 1 CG 127: Moor Ca. 174, 331. vide 4 Rep. 
20: Hb. 126, Where words ſpoken are ſomewhat un- 
certain, they may by apt averments be made certain and 


a aRionable. 2 Bulf. 227. So by the pleadings of the 
Parties, and verdict of a jury for the plaintiff, Cro. Zac. 


107, The thing charged by the words muſt be that 
which is poffible to have been done; for if it be of a thing 
altogether and apparently impoſlible, no action lies. 4 Kep. 
16. No action will lie for words ſpoken in purſuit of a 
proſecution in an ordinary courſe of juſtice ; as where 
a lawyer, in pleading his client's cauſe, utters words ac- 
cording to his inſtructions; as ſaying of one he is a baſ- 
tard, when this is to defend the party's own title where 
he himſelf doth claim to be heir of the land that is in 
queſtion, theſe words will not bear an action. Co. Zac. 


90: 4 Rep. 13. | 


In this action the nature of the words muſt be ſet forth 


with the manner of ſpeaking them, when and where 
ſpoken, and before whom, and the damage thereby to 
the plaintiff; that his credit was, and how, impaired, 
with the aggravating circumſtances; but it matters not 
whether the plaintiff doth in his declarationſet forth all 
the circumſtantial words as they are ſpoken ; ſo as to ſhew 
the very words that are adtionable, and the ſubſtance of 
them, Sc. 

There is no branch of the law in which the decided 
caſes are ſo contradictory to each other, and the deci- 
ſions ſo frequently irreconcileable to their avowed prin- 
ciples, as this action on the caſe for words; many 
caſes in the old authors are certainly not law, and the 
faireſt obſervation on the ſubje is that“ what words 
are actionable or not, will be more ſatisfactorily deter- 
mined by an accurate application of the general princi- 
ples, on which ſuch actions depend, than by a reference 
to adjudged caſes, eſpecially thoſe in old Authors.” 
See the caſe of Ox/low v. Horne, 3Wil/. 177; where the 
principles are well explained. | h 
2. Action on the caſe likewiſe lies upon an ¶umpſit or 
undertaking ; and ſuch action is founded on a contract 
either expreſs or implied by law, and the verdict gives 
the party damages in proportion to the loſs he has ſuſ- 
tained by the violation of the contract. 4 Co. 92: Moor 

£7. See tit. AHuampfit. : 45H) 

3. It has been premiſed, that a ſpecial action on the 
caſe lies in all inſtances wherein no general action could 


de framed; it will be neceſſary therefore to point out 


ſome of thoſe particular caſes to which it is moſt pecu- 


larly applicable. Fes 
I was formerly held, chat if my fire, by misfortune, 


burnt the goods of another man, | for this wrong he ſhoul@ 
have action on the ca/e againit me; and if my ſervant put 
a candle or other lire in any place in my houſe, and this 
burnt my houſe and the houſe of my neighbour, actian 
of the cale lay for him againſt me: 1 Danv. 10: Bat 


this action is now deftroyed by ſtat. 6 Ann. c. 31. See tit. 


Fire, Waſte. 

Action on the caſe likewiſe lies againſt Carriers and 
others upon the cuſtom of England. See tit. Carrier. 

A common Ian keeper is chargeable for goods ſtolen 
in his houſe. See tit. Inns and Tun-keeper. | 

This action lies for Deceit in contracts, bargains, and 
ſales; if a vintner ſells wine, knowing it to be corrupt, 
a>. good and not corrupt, though without warranty, action 
lies. Dau v. 173. So if a man ſells a horſe, and war- 
rants him to be ſound of his limbs, if he be not, a4ior 
on the caſe lies. A perſon warrants a horſe, wind and 
limb, that hath ſome ſecret diſeaſe known to the ſeller, 
but not to the buyer, this adtion may be brought; though 
if one ſell a horſe and warrant him ſound, and he hach 
at the time viſible infirmities, which the buyer may ſee, 
action on the caſe will not lie. Yelv. 114: Cre. Jac. 675. 
Where one {elis me any wares or commodities, and is to 
deliver that which is good, but delivers what is naught; 
or ſells any thing by falſe or deceitful weights and 
meaſures, with or without warranty, action on the caſ> 
lies; and ſo where a man doth ſell corrupt victuals, as 
bread, beer, or other thing for food, and knows it to be 
unwholeſome. Dyer 75, : 4 ep. 18: Cro. Fac. 270. Yet 


if the buyer or his ſervant ſhall ſee and taſte the victuals, 


Sc. and like and accept the ſame, no action can be main- 
tained. 7 H. 4. 16. Nor will cafe lie upon a warranty 
of what is out of a man's power, or of a future thing ; as 
that a horſe ſhall carry a man thirty miles a day, or the 
like. Finch 188. If a man ſells certain packs of wool, 
and warrants that they are good and merchantable, if 
they are damaged, action on the caſe hes againſt him. 
1 Danv. 137. The bare affirmation by the ſeller of a 
particular ſort of diamond, without warranting it to be 
ſuch, will not maintain an action. Cro. Fac. 4, 196 
But where a man hath the poſleſſion of a perſonal thing, 
the affirming it to be his own is a warranty that it is ſo; 
though it is otherwiſe in caſe of lands, where the buyer 
at his peril is to ſee that he hath title. 1 Salt. 210. If 
a perſon ſells to another cattle or goods, that are not his 
own, action on the caſe lies; fo if he warrants cloth 
to be of ſuch a length, that is deficient of it. See tit, 
Deceit. 

For Neglect or Malfeaſance ; as if a taylor, &c. un- 
dertakes to make a ſuit of clothes, and ſpoils them, ation 
lies: and if a carpenter promiſes to repair my houſe be- 
fore a certain day, and doth not do it, by which my 
houſe falls: or if he undertakes to build a houſe for me, 
and doth it ill, a Lien on the caſe lies. 1 Dan v. 32. If 
a ſurgeon neglects his patient, or applies unwholeſome 
medicines, whereby the patient is injured, this ien 
lieth, And if a counſel retained to appear on ſuch a day 
in court, doth not come, by which the cauſe miſcarries, 
action lies againſt him: ſo if after retainer, he become of 
counſel to the adverſary againk the plaintiff. 11 H. 6 18. 

Where a ſmith promiſes to ſhoe my horſe well, if he 


pricks him, action on the caſe lies; and ſo when he re- 


fuſes" to ſhoe him, on which I travel without, and my 


horſe is damaged. For ſtopping up a water-courſe or 
X | way; 
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ACTION. 


way; breaking down a party wall; ſtopping of ancient 
lights, and for any private nuſance to a man s water, 
light, or air, whereby a perſon is damnified, this action 
lieth. Cro. Eliz. 427: Telv. 159. : 
Where any one perſonates another, for cheating at 
gaming, where a ſurety is not ſaved harmleſs, Sc. 2 
193. : 
ws” lend another my horſe to ride ſo far; and he rides 
further, or forward and backward, or doth not give him 
meat, this action lieth. Cro. Eliz. 14. And where one 
tends we a horſe for a time. if he take him from me within 
that time, or diſturb me before I have done what I hired 
him for; adlion on the caje lies: and though I ride the horte 
out of the way in my journey, he may not take him from 
me. 8B Rep. 146. See tit. Baihnent. This a&ion lies for 
keeping a dog accuſtomed to bite ſheep, ii the owner knew 
the vicious quality of the Cog. But not for a man's dog 
running at my ſheep, though he kills them, if it be wich- 
out his conſent, and he did not know that the dog was 
Vide 1 Danv. Abr. 19: 


Action on the caſe will lie againſt a Gaoler for putting 


irons on his priſoner ; or putting him in the ſtocks, or 
àãot giving ſufficient ſuitenance io him being committed 
for debt. FN B. v3. The maſter may in many caſes 
FREE have this action againſt his ſervant, iteward, or bail'f, for 
3 any ſpecial abuſe done to him. and for negligence, Hg. 
"FEE Alto it lies for taking or enticing away my fervant, and 
retaining him; or threatening a ſervant, whereby ] loſe 
his ſervice. Lane 68: Cro. Eliz. 777: 1 Shep. Abr. 52, 
1 59. A ſervant is truſted with goods and merchandize 


configned to him by a merchant, to pay the cuticms for 


tem, and diſpoſe of them to profit; it he ceceive the 
1 merchant, and have allowance tur it on his account, and, 


de la Ley. - 


ro detraud the king, lands ſome of the goods without 


tn paying the culloms, by which they are forfeited, action 


or; e cafe lieth. Lane 65: Gro: ac. 266. 

It 1 truit one to buy a leaſe or other thing for me, 
and he buyeth it for himſelf, or doth not buy it, this 
@#iemn lies ap unit him; but if he doth his endeavour it 
ſuſhceth. 5 117, Where a man is diſturbed in the 
ale of a ſeat in the church, which he hath had time out 
of mind; a Iteward is hindered in the keeping ot his 
courts ; a keeper of a foreſt diſturbed in taking the pro- 
ſits of his office; a bail:ff in aiftraining for an amercia- 
ment, or the like; an on the cafe will lie. Hendl. 89: 
Lis. Inir. 5: Meer 987. An alien on the cafe lies tor 
him in reverſion, againſt a Hranger, for damage to his 
r1heritance, though there be a term in . 3 Lev. 360. 
Alſo if a leſſor comes to the houle he has demiſed, to tec 


if it be out of repair, or any waſte be done, and meets | 


with any diſturbance therein ; or it one diſturbs a parton 
in taking his tithes, this achion lies. Cro. Jac. 478: 2 
40% 650. And for letting up a new mill on a river, to 
the prejudice of another who hath an ancient mill, an ac- 
tion will lie. Lib. Intr. g. 

Action on the caſe likewiſe lies for and againſt com- 
moners, tc. for injuries done in commons. Sry. 164: 
Sid. 106: Cro Fac. 165: 2 Inft. 474. See tit. Common. 

Action on the caie may likewiſe be brought for mali- 
ctous proſecutions: where a {uit is without ground, and 
one is arrelited, ation on be ca lies for unjuit vexation : 
And for falſely and maliciouſly arreſting a perſon ſor 
more than is due to the plaintitf, whereby the detendant 
is impriſoned, for want of bail; or if it be on purpole to 


ACTS. 
hold him to bail, a#ion vn the caſe will lie, after the ori- 


| ginal afior is determined 1 Lev. 275: 1 Salk, 15. An 


action likewiſe lies againſt ſheriffs, for default in executing 
writs ; permitting eſcapes, &c, 

Actions on the caſe likewiſe lie for conſpiracy, eſcate 
and re/cous, uuſances, &c. which fee under the ſeveral titles. 
And for a general abridgment of the law on this ſub- 
ject, ſee Com. Dig. tit. Action. 

ACTION PREJUDICIAL, (otherwiſe called prepa- 
ratory, or principal) Is an action which ariſes from ſome 
doubt in the principal; as in caſe a man ſues his younger 
brother for lands deſcended from his father, and it is ob- 
jetted againſt him that he is a baſtard 3 now this point of 
baſtardy is to be tried before the cauſe can any further 
proceed: and therefore it is termed projudicialis, quia prius 
judicanda. Bratt. lib. 3. c. 4. numb. 6: Cowel. 

ACTION OF A WRIT, Is a phraſe of ſpeech uſed, 
when one pleads ſome matter, by which he ſhews the 
plaintiff had no cauſe to have the writ he brought, yet 
it mav be that he may have another avrit or ad on for the 
ſame matter. Such a plea is called a ph to the action of 
the writ ; whereas, if by the plea it ſhould appear that 
the plaintiff hath no cauſe to have an a&on for the thing 
demanded, then it is called @ plea to the ation. Cowel ; 
Termes de la Loy | 

ACTIONARE, i. e. Ji jus vocare, or to proſecute 
one in a /uit at law. Thorn's Chron. , 

ACTO, Aon, Aketen, Fr. Haugucton.] A coat of 
mail. Du Frejre. 

+ CTON BURNEL. The ſtatute of 11 Ed. 1. ame 
1233, ordaining the fatite merchant : it was fo termed 
trom a place named Acton-Burnel, where it was made; 
being a caſtie formerly belonging to the family of Bur- 
nel, and afterwards of Lovel, in Shropſhire. Cowe! : Termes 


AC1OR. The proctor or advocate in civil courts or 
cauies Acer deminicus, was often uſed for the lord's 
ba'iiff or attorney. Ager cccigſæ was the ancient furen- 
ſick term for the advocate or pleading patron of a church. 
Actor dle was the ſteward or head bailiff of a town or 
village. Corwel. 

ACTS DONE. Are diſtinguiſhed into a&s of God, 
the ac of the lato, and ads of men. The ad of God ſhall 
prejudice no man: as where the law preſcribeth means 
to perfect or ſettle any right or eſtate ; if by the ar of 
Cod the means, in ſome circumitances, become impoſiible, 
no party mall receive any damage thereby. Co. Lit. 123: 
I Kep. 97. As in an action on the % a bargeman may 
Juſtify, by pleading that there were ſevera! paſſengers in 
his barge, and a ſudden e ariſing, all the goods in 
the burge were thrown overboard to ſave the lives of the 
paſſengers. See tit. Carnier. | 

The acts of the lad are eſteemed beyond the acts of. 
man: and when to the perfection of a thing divers acts 
are required, the law hath moſt regard to the original 
act. 8. Rep. 78. lhe law will conſtrue things to be 
lawfully done, when it ſtandeth indiffe-ent whether they 
ſhould be lawful or not: but whatſoever is contrary to 
law is accounted not done Ce. Lit. 42: 3 Rep. 74. Our 
law doth favour ſubſtantial more than circumſtantial ads; 
and regards deews and act more then words: and the le- 
doth not require unneceilarv things. Phand. ro. = 

As to acts of men; hat which a man doth by another, 
ſhall be ſaid to be done by himſelf ; but perionai things 
cannot be done by another, Co. Lit. 158. A man can- 

not 
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eyre will ſit again. 
Oc. may be adjourned; and the ſubſtance of the adjourn- 


ACTS. 


not do an a to himſelf, unleſs it be where he hath a dou- 
ble capacity; no perſon ſhall be ſuffered to do any thing 
againſt his own a; and every man's 2s ſhall be con- 
ſtrued molt ſtrongly againſt himſelf, Fleaud. 140. But 
if many join in an ac, and ſome may not lawfully do it, 
it ſhall be adjudged the a#? of him who might lawfully 
do the ſame. Dyer 192. As that men are forced by 
necefity and compulſion to do, are not regarded: and an 
ac done between perſons ſhall not injure a ſtranger not 
party or privy thereto. Plow. 19: 6 Rep. 16. 

Where mutual acts are to be done, who is to do the 
firſt act, ſee tit. Condition. 

ACTS OF PARLIAMENT. See tit. Statute. 

ACTUARY, adlaariut.] A clerk that regiſters the 
acts and conſtitutions of the Convocation. . 

ADCREDULITARE. To purge one's ſelf of an of- 
fence by oath. Leges Ine, c. 36. 

ADDITION. The title or eſtate, and place of abode 
given to a man beſides his name. See tit. Abatement. I. 


(c. 

n SELIG, Eibling or Ealing, from the Saxon 2delan, 
noble or excellent.] A title of honour amongſt the Anglo- 
Saxons; properly belonging to the king's children; it 
being uſual for the Saxons to join the word ling to the pa- 
ternal name, ſignifying à ſon, or the younger. King 
Edward the Confeſſor having no iſſue, and intending to 
make Edgar, his nephew, the heir of the kingdom, gave 
him the ſtile and title of Adeving. It was alſo uſed among 
the Saxons for the nobles in general. Spelm. Gloſ: Lamb. 

ADEMPTION. A taking away of a legacy. See Legacy. 

AD INQUIRKENDUM. A judicial writ command- 


ing enquiry to be made of any thing relating to a cauſe | 


depending in the king's courts. It is granted upon many 
occaſions for the better execution of juſtice. Reg. Judic. 
See-tit. Writ of Inquiry. 
ADJOURNMENT, adjournamentum. Fr. adjourne- 
ment.] A putting off until another time or place. As 
adjournment in eyre, (by ſtat. 2 E. 3. c.11.& 25 E. z. 
c. 18.) is an appointment of a day, when the juſtices in 
A court, the parliament, and writs, 


ment.of courts 15 to give licence to all parties that have 
any thing to do in court to forbear their attendance, till 
ſuch a time. Every laſt day of the term, and every eve 
of a day in term, which is not dies juridicus, or a law day, 
the court is .aajourned. 2 Inſt. 26. The terms may be 
edjcurned to ſome other place, and there the King's Bench 
and other courts at Weſtminſter be held: and if the king 
puts out a proclamation for the adjournment of the term, 
this is a ſufficient warrant to the keeper of the Great Seal 
to make out writs accordingly ; and proclamation 1s to 
be made, appointing all perſons to keep their day, at the 
time and place to which, Cc. 1 Aud. 279: 1 Lev. 176. 
Though by Magna Charta the court of Common Fleas 1s 
to be held at Weftminfter, yet neceſlity will ſometimes ſu- 
perſede the law, as in the caſe of a plague, a civil war, 
Ec. In the firſt year of Charles I. a writ of agjourn- 
ment was delivered to all the juſtices, to adjourn two returns 
of Trinity term: and in the ſame year Michaelmas term 
was adjourned until craſtino animarum to Reading; and the 
king by proclamation ſignified his pleaſure, that his ccurt 
ſhould be there held. Cro. Car. 13, 27. In the 17th of 
Charles II. the court of B. R. was adjuurned to Oxford, be- 


ADMIRAL. 


On a foreign plea pleaded in afi/e, &c. the writ ſhall 
be adjourned into the Common Pleas to be tried ; and aſter 
adjournment, the tenant may plead a new plea purſuant 
to the firſt; but it he pleads in abatement a plea triable 
by the aſſiſe, on which it is a,,, he cannot plead in 
bar afterwards, &c. 1 Daxv. Abr. 249. The jullices of 
aſſiſe have power to ad/ourn the parties to ier, or 
to any other place ; and by the expreſs words of Magna 
Charta, (cap. 12,) they may adjourn, Ic. into C. B. be- 
fore the judges there. Dyer 132. 

If the judges of the court of King's Bench, c. are 
divided in opinion, two againſt two, upon a demurrer or 
ſpecial verdict (not on a motion) the cauſe muſt be ad- 


Jorrued into the Exchequer Chamber, to be determined 


by all the judges of England. 3 Mod. 156: 5 Mod. 335. 

ADIRATUS, Strayed, loſt. See Bradl. l. 3. tract. 2. c. 32. 

AD JURA RE GIS. A writ brought by the king's clerk 
preſented to a living, againſt thoſe that endeavour to eject 
him, to the prejudice of the king's title. Reg. of Writs, 61, 

AD LARGUM, At large: It is uſed in the following 
and other expreiſions : title at large, a at large, verdict 
at large; to vouch at large, Oc. 

ADLEGIARE, or e/cicr in Fr.] To purge himſelf of 
a crime by oath, See the laws of king A4{fred, in Brompe. 
Chron. cap. 4 & 13, | 

AD MEASUREMENT, Writ of, admenſuratio.] Is a 
writ brought for remedy againſt ſuch perſons as uſurp 
more than their ſhare. It lies in two caſes; one is termed 
admeaſurement of dotver, (admenſtratio detis,) where a man's 
widow after his deceaſe holdeth-from the heir more land, 
Sc. as dower, than of right belongs to her: and the 
other is admeaſurement of paſture, (admenſuratio paſtur æ,) 
which lies between thoſe that have common of paſture, 
where any one or more of them ſurcharge the common. 
Reg. Orig. 156. 171. In the firſt caſe the heir ſhall have 
this writ againſt the widow whereby ſhe thall be admea- 
ſured, and the heir reſtored to the overplus ; and in the 
laſt caſe it may be brought againſt all the other com- 
moners, and him that ſurcharged ; for all the commonets 
ſhall be admeaſured. Termes de Ley. 23. See tit. Com- 


mon and Dower. 


ADMINICLE, adminiculum.) Aid, help, or ſupport. 


See ſtat. 1. E. 4. c. 1 
ADMINISTRATOR, La-] He that hath the goods 


of a man dying inteſtate committed to his charge by the 


Ordinary, for which he 1s accountable when thereunto 
required. For matters relating to this title, and to Ad- 
miniſtration in general, ſce tit. Executor. 
ADMINISTRATRIX, Lat.] She that hath goods 
and chattels of an inteſtate committed to her charge, as 
an adminiſtrator. 
ADMIRAL. Admiralius, admirallus, admiralis, ca- 
pitaneus or cuftos maris, from the French amerel, or from 
the Saxon, acn mereal, over all the ſea; and in ancient 
time the office of the admiralty was called cuftodia mari- 
time Angliæ Co. Lit. 260. Many other fancitul deri- 
vations are recapitulated in Spelman's Gloſſary, and fee 
Com. Dig. tit. Admiralty—The term appears to have been 
firſt uſed temp. E. 1. and the firſt Admire! of England, by 
name, was Richard Fitz Alan Earl of Arundel 10 Ric. 2.] 
A High Officer or magiſtrate, having the government of 
the king's navy; and (in his court ot Admiralty) the 
determining of all cauſes belongingto the ſea and offences 


cauſe of the plague ;z and trom thence to Vinaſor; and 
afterwards to Wejiminſter again. 1 Lev. 170, 178. 


committed thereon.— The office is now uſually executed 


| by Commiſlioners who, by fat. 2 W. M. fat. 2. c. 2, are 
3 declared 
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declared to have the ſame authorities juriſdictions and 
powers as the Lord High Admiral, who is uſually under 
ſtood by this term in law, not adverting to the naval diſ- 
ns. 0 
— this head therefore ſhall be included all that 
relates as well to ſuch ADMIRAL as to the CouRT oF 
ALTY. i 
42 115 warden of the Cingue Ports has the juriſdiction 
of Admiral within thoſe ports exempt from the admiralty 
of England, 4 Injt. 223: 2 Inft. 556: 2 Jen. 67: 1 Fenk. 85. 
It appears that antiently the Admirals of England had ju- 
riſdiction of all cauſes of merchants and mariners, hap- 
pening not only upon the main ſea, but in all foreign 
parts within the king's dominions, and without them, and 


were to judge them in a ſummary way, according to the 


4 Inſt. 75. In the 


laws of Oleron and other fea laws. 


time of king Ed. 1. and king John, all cauſes of mer- | 


chants and mariners, and things arifing upon the main 
ſea, were tried before the lord Ant: but the firſt title 
of Aamiral of England, expreſsly conterred upon a ſubject, 
was given by patent of king ich. 2, to the earl of 
Arundel! and Surry. In the reign of Ed. 3. the court of ad- 


| miralty was eſtablithed, and Ric. 2. limited its juriſdiction. 


By the ſtatute 13 Rich z. fl. 1. c. 5,1t is enacted, that 


uon complaint of encroachments made by the a«mirals and 


their” dejuties, the admirals and their deputies ſhall meddle 
with nothing done within the realm, but only with things cone 
upon the ſea. Yor the conſtruction of this ſtatute, ſee 


We 2 Bulfr. 323: 3 Bulfr. 205: 13 Co. 52. 


By ftat. 15 Ric. 2. c. 3, it is declared, that all contrads, 


. = pleas and quarre!s, and ether things done within the bodies of 


counties by land or water, and of wreck, the admira! ſhall ha de 
no conuſance, but they ſpall be tried, Oc. by the law of the 
land ; but of the death of a man, and of mayhem done in 
great ſhips, being in the main flream of great riders beneuth 
e poiris near the ſta, and in no other place of the jame ri.er, 
the admiral ſhall have con gſance; and aljo to arreſt ſhips in 
the great [vs or the great woyages of the king and the realm, 
Ja vin! to the king his forfeitures ; and fball have juriſdifion 
in ſuch flotes during juch <o;ages, only ſaving to lords, &C. 
their liberties, 

Ly the ſtatute 2 Hen. 4. c. 11, reciting the 13 R. 2, c. 
5, it is enacted, that be that finds himſelf aggrieved againſt 
198 form of the ſtatute, ſoall have his action by writ grounded 
upon the caje againſt him that ſo purſues in the admiralty, and 
recover double damages againf? him, and he ſhall incur the pain 
F lol. if be be attainted. 


By ſtat. 27 H. 8. c. 4, All offences of piracy, robbery, 


and murer done on the fea, or within the admiral's juriſ- 
diction, ſhall be tried in ſuch places of the realm as ſhall 
be limited in the king's commiſſions, directed to the 
lord admiral and his lieutenant and deputies and other 
perſons to determine ſuch offences after the common courſe 
of law, as it the ſame offences had been done on land, 
By the ſtatute 28 Hen. 8. cap. 15, all treaſons, felo- 
nies, robberies, and murders, &c. upon the ſea, or within 
the admiralty juriſdiction, ſhall alſo be tried in ſuch ſhires 
and places in the realm, as ſhall be limited by the king's 
commiſhon, as if done on land, and the contequences of 
the offences are the ſame. See 3 If. 111, 112. But in 
caſes which would be manſlaughter at land the jury is al- 
ways directed to acquit. Yer 288. 
It was held, Yeiv. 134, That by force of this ſtatute, 
acceſſaries to robbery, &c. could not be tried; but this is 


ADMIRAL and ADMIRALTY. 


remedied by 11 £9 12 IF. 3 cap. 7 ; by which their aiders 
and comforters, and the receivers of their goods are made 
acceſſaries, and to be tried as pirates by 28 Hen. 8. cap. 15; 
alſo the ſaid ſtatute 11 & 12. V z, directs how pirates 
may be tried beyond ſea, according to the civil law, ty 
commiſſion under the great ſeal of England. —See :itle 
Piracy. | 

By the ſtatute 5 Eliz. cap. 5, ſeveral offences in the act 
mentioned, if done on the main ſea, or coaſts of the ſea, 


being no part of the body of any county, and without the 


precinct juriſdiction and liberties of the cinque-ports, 
and cut of any haven and pier, ſhall be tried before the 
admiral or his deputy, and other juſtices of oyer and ter- 
miner, according to the ſtatute of 28 H. 8. c. 15. 

By the ſtatute 1 Ar. cap. 9. captains and mariners be- 
longing to ſhips, and deſtroying the ſame at fea, ſhall 
be tried in ſuch places as ſhall be limited by the king's 
commiſſion, and according to 28 H. 8. c. 15. The ſta- 
tute 10 Ann. cap. 10. directs how the trial ſhall be bad 
ot officers and ſoldiers, that either upon land out of Grear 
Britain, or at fea, hold correſpondence with a rebel 
enemy. See tit. Piracy, Treaſon. 

And by the ſtatute 4 Geo. 1. cap. 11, all perſons who 
mall commit any offence for which they ought to be ad- 
Judged pirates, felons, or robbers, by 1 12 z, may 
be tried and judged for every ſuch offence according to 
the form of 28 H. 8, c. 15, and ſhall be excluded from 
the benefit of clergy. 

The juriſdiction of the lord admiral therefore is con- 
fined to the main ſea, or coaſts of the ſea, not being with- 
in any county. Thus, the adniralty hath cogniſance of 
the death or maim of a man, committed in any ſhip rid- 
ing in great rivers, beneath the bridges thereof, next the 
ſea : but by the common law, if a man be killed upon 
any arm of the ſea, where the land js ſeen on both ſides, 
the coroner is to enquire cf it, and not the admiral; for 
the county may take cogniſance of it; and where a county 
may inquire, the lord admiral hath no juriſdiction. 3 Rep, 
107. 

All ports and havens are % corpus comitatis, and the 
admiral hath no juriſdiction of any thing done in them: 
between high and low water-mark, the common law and 
aimirai have juriidiction by turns; one upon the water 
and the other upon the land. 3 HH. 113. By the fta- 
tutes for diſciplining the navy, every commander, off cer 
and ſoldier ot ſhips of war, ſhall obſerve the commands 
of the admiral, &c. on pain of death or other puniſhment. 
See tit. Navy. 

Under theſe ſtatutes the lord admiral hath power to 
grant commiſſions to inferior vice-admirals, Oc. to call 
courts martial, for the trial of offences againſt the articles 
of war; and theſe courts determine by pluralicy of voices, 
&c. See tit. Navy. 

The Admiralty is ſaid not to be a court of record, by 
reaſon it proceeds by the Civil law, 4 I. 135. But 
the admiralty has juriſdiction where the common law can 
give no remedy ; and all maritime cauſes, or cauſes aril- 
ing wholly upon the fea, it hath cogniſance of. Vac as 
to the juriſdiction of the admiralty, 1 Cem. Dig. t. 
Adniralty. The admiralty hath Juriſdiction in caſes of 
freight, mariners wages, breach of charter-parties, though 
made within tac realm; it the penalty be not demanded : 
and likewiſe in caie ot building, mending, faving, and 
victualling ſhips, Sc. ſo as the ſuit bs againk the ſhip, 

and 
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ADMIRAL and 


and not againft the parties only. 2 Cro. 216. Mariners? 
wages are contracted on the credit of the ſhip, and they 
may all join in ſuits in the admiralty ; whereas at common 
law they muſt all ſever : the maſter of a ſhip contracts on 
the credit of the owners, and not of the ſhip ; and there- 
fore he cannot proſecute in the admiralty for his wages. 
1 Salt. 33. It is allowed by the common lawyers and 
civilians, that the lord admiral hath cogniſance of ſeamens 


wages, and contracts, and debts for making ſhips ; alto 


of things done in navigable rivers, concerning damage 


done to perſons, ſhips, goods, annoyances of free paſſage, 


Se. And of contracts, and other things done beyond ſea, 
relating to navigation and trade by ſea. Mod's In}. 218. 
But if a contract be made beyond ſea, for doing of an act 
or payment of money within this kingdom ; or the con- 
tract is upon the ſea, and not for a marine cauſe, it ſhall 


be tried by a jury ;; for where part belongs to the com- 


mon law, and part to the admiral, the common law ſhall » 
be preferred. And contracts made beyond ſea may be 
tried in B. R. and a fact be laid to be done in any place 


1 in England, and ſo ried here. 2 Bulfr. 322. 


Where a contract is made in Ergland, and there is a 
converſion beyond ſea, the party may ſue in the a:/miraly, 


or at common law. 4 Leon. 257. An obligation made 


at ſea, it has been held, cannct be ſued in the admiraPs 
court, becauſe it takes its courſe, and binds according to 


the common law. Hob. 12. The court of admiralty 


can not hold plea of a matter ariſing from a contract 
made upon the land, tho' the contract was concerning 
things belonging to the ſhip: but the admiralty may hold 
plea for the ſeamens wages, Cc. becauſe they become 
Cue for labour done on the ſea; and the cuntract made 
upon land, is only to aſcertain them. 3 Lev. 60. Though 
where there is a {pecial agreement in writing, by which 
ſeamen are to receive their wages, in any other manner 


than uſual; or if the agreement at land be under /al, fo 


as to be more than a parol contract, it is otherwiſe. 
1 Salk. 31. See Hob. 79. | 

If the maſter pawns the ſhip on the high ſea out of ne- 
ceſlity for tackling or proviſion, without the conſent of 
the owners, it ſhall bind them; but *tis otherwiſe where 
the ſhip is pawned for the maſter's debt : the maſter can 
have no credit abroad, but upon the ſecurity of the veſ- 
ſel ; and the admiralty gives remedy in theſe caſes. 1 Salk. 
35. The maſter hath a right to hypothecate the ſhip, 
for any debt, incurred on her account. Vide Co. Lit. 
134, 140. Tho' the agreement is made, and the money 
lent at land. 1 Lord Raym. 152. Benzen v. Jefferies. Sale 


of goods (taken by piracy) in open market, is not bind- 


N 


ing by the admiralty law, the owner may therefore retake 
them ; but at common law the ſale is binding, of which 
the admiralty muſt take notice. 1 Roll. Abr. Vide 


1 Pent. 308. 


If a thip is taken by pirates upon the ſea, and the maſ- 
ter, to redeem the ſhip, contracts with the pirates to pay 


them 50 J. and pawns his perſon for it, and the pirates 


carry him to the iſle of S. and there he pays it with mo- 
ney borrowed, and gives bong for the money, he may ſue 
in the admiralty for the 50 J. becauſe the original cauſe 
aroſe upon the ſea, and what followeth was but acceſſory 


and conſequential. Hard. 183. 


If goods delivered on ſhip-board are imbezilled, all 
the mariners ought to contribute to the ſatis faction of the 


party that loſt his goods, by the maritime law, and the 


bond in nature of caution or ftipulation, like bail at com- 


| tackle, when they are on ſhore, although alledged to be 


the authority of letters of marque or repriſal.] 


ADMIRALTY, 


cauſe is to be tried in the acmralty. I Lil. 368. By 
the cuſtom of the admiralty, goods may be att jew in the 
hands of a third perſon, in cauſa maritima & civili, and 
they ſhall be delivered to the plaintiff, after defaults, on 
caution to reſtore them, if the debt, &c. be diſproved ia 
a year and a day ; and if the party,refuſe to deliver them, 
he may be impriſoned gzou/que, fc. March Rep. 204. 

The court of adwiralty may cauſe a party to enter into 


mon law; and if he render his body, the ſureties are diſ- 
charged ; and execution ſhall be of the goods, or of the 
body, Oc. not of the lands. Gods. 260: 1 Shep. Abr. 
129: See 1 Salk, 33: T. Ray. 78: 2 Lord Ray. 1286: 
Fitz. 197. e 

A perſon in execution, on judgment in the admiral's 
court, upon a contract made on the land in New Ens- 
laid w.s diſcharged, being out of the admiralty ju. iſ 
diction. 3 Cro. 603: 1 Ce. 685. And where ſailors' 
cloaths were bought in St. Katherine's pariſh near the 
Tower, Lond:n, which were delivered in the ſhip; on a 
ſuit in the adynraliy for the money, prohibition was grant- 
ed ; for this was within the county : fo of a flip lying 
at Blackwall, Sc. Owen 122: Hughes's Atr. 113. But 
the adziralty may proceed againſt a ſhip, and the ſails and 


detained at land; yet upon alledging offer of a plea, 
claiming property therein, and refuſal of the plea, on 
this ſuggeſtion a prohibition ſhall be had. 1 $hocv. 179. 
If there be a war with the Dich, and an Engliſhman, 
having letters of mark, takes an Ofender for a Dutch ſhip, 
and brings it into a haven, and libels againſt it to have 
it condemned as a prize; but ſentence be given that it is 
no prize; the Oftender may libel in the admiralty againſt 
the captain, for the damage the ſhip received while it lay 
in the port; for the original taking being at ſea, the 
bringing it into the port, in order to have it condemned, 
is but a conſequence thereof. 1 Lev. 243: 1 Sid. 367. 
If an Engliſb ſhip takes a French ſhip, the French being 
in enmity with us, and ſuch ſlip is libelled againſt, and 
after due notice on the exchange, &c. declared a lawful 
prize, the king's proctor may exhibit a libel in the admi- 
ralty court, to compel the taker {who converted the la- 
ding to his own uſe) to anſwer the value of the prize 
to the king; although it was objected, that by the firſt 
ſentence the property was veſted in the king, and that 
this ſecond libel was in nature of an action of trover, 
of which the court of admiralty cannot hold plea. Carh. 
399.—[ This muſt be underſtood of a —_— without 
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If the owner of a ſhip victuals it and furniſhes it to ſea, 
with letters of repriſal, and the maſter and mariners when 
they are at ſea commit piracy upon a friend of the king, 
without the notice or aſſent of the owner, yet by this the 
owner ſhall loſe his ſhip by the admiralty law, and our law 
ought to take notice thereof. 1 Roll. Abr. 5 30. But ſee 
I Kell, Rep. 285. 

By the civil law and cuſtom of merchants, if the 
ſhip be caſt away, or periſh through the mariners' defaults, 
they loſe their wages; ſo if taken by pirates, or if they 
run away ; for if it were not for this policy, they would 
forſake the ſhip in a ſtorm, and yield her up to enemies 
in any danger. 1 Sid. 179: 1 Mod. 93: 1 Vent. 146. 

The admiralty court may award execution upon land; 
tho* not hold plea of any thing ariſing on land. 4 rf. 

| 141. 


ADMIRAL. 


141, And upon letters miſſive or requeſt, the admiraliy 
here may award execution on a judgment given beyond 
ſea, where an Engliſhman flies or comes over hither, by 
impriſonment of the party, who ſhall not be delivered by 
the common law. 1 Roll. Abr. 530. N 
given in a foreign admiraliy, the party may libel for exe- 
cution of that ſentence here; becauſe all courts of admi- 
rally in Europe are governed by the civil law. Sid. 418. 
Sentences of any admiralty in another kingdom are to be 
credited, that ours may be credited there, and ſhall not 
be examined at law here; but the king may be peti- 
tioned, who may cauſe the complaint to be examined; 
and, if he finds juſt cauſe, may ſend to his ambaſſador 
Were the ſentence was given, to demand redreſs, and, 
2X vpon failure thereof, will grant letters of marque and re- 
| riſal. Raym. 473- 

If one is ſued in the adniralty, contrary to the ſtatutes 
"IKE r3 K. 2. ſtat. 1. c.5; & 15 R. 2. c. 3, he may have a 
E /uperſedeas, to cauſe the judge to ſtay the proceedings, 
and alſo have action againſt the party ſuing. 10 Rep. 
75. A ſhip being privately arreſted by admiralty proceſs 
only, and no ſuit, it was adjudged a proſecution within 
the meaning of the ſtatutes; and double damages, &c, 


© ſhall be recovered. 1 Salk. 31, 32. ; 2 

By ſtat. 8-Eliz. c. 5, if an erroneous judgment is given 
in the admiralty, appeal may be had to delegates ap- 
pointed by commiſſion out of chancery, whoſe ſentence 
"2*XX& ſhall be final. See 4 . 339. But from the prize court 
"TE (fee 7%) appeal lies to commiſſioners conſiſting of the 
p privy council. Doug. 614. Appeals may- be brought 
from the inferior adniralty courts to the lord high ad- 
miral: but the lord warden of the cingue ports hath juriſ- 
diction of admiralty exempt from the admiralty of Eng- 
8 | land. A writ of error doth not lie upon a ſentence in 
dme admiralty, but an appeal. 4 nf. 135, 339. There 
are alſo vice-admiralty courts in the king's foreign do- 
» minions, from which (except in cafe of prizes) appeals 


may be brought before the courts of admiralty in Eng/ard, 
as well as to the king in council. 3 Comm. 69. 

The Admiral, of right, had anciently a tenth part 
of all prize goods, but which is taken away by ſtat. 
13 Geo, 2. c. 4; Which veſts the property of all ſhips 
taken, and condemned as prize in the admiralty courts, in 
the admirals, captains, ſailors, &c. being the captors, ac- 
cording to proportions to be ſettled by the king's procla- 
mation. This ſtatute alſo enables the admiralty to grant 
letters of marque. (See tit. Privateers.) For the mode of 
proceecing in condemning prizes, ſee the ft. & Dong. 614: 
4 lerm Rep. 382, as to the commiſſioners of Appeal. 

By the ſtat. 22 Geo. 2. c. 3, his majeſty's commiſſion 
to all the privy councillors then and for the time being, 
and to the lord chief baron of the court of exchequer, 
the juſtices of the 4ing's bench and cominon pleas, and 
barons of the ſaid court of excheguer, then and for the 
time being, for hearing and determining appeals from 
ſentences in cauſes of prizes pronounced in the courts of 
admiralty, in any of his majeſty's dominions, declared va- 
lid, although ſuch chief baron, juſtices and barons are 
not of the privy council. But no ſentence ſhall be va- 
lid, unleſs the major part of the commiſſioners preſent be 
of the privy council. See Ya Com. Dig. tit. Admiralty. 

ADMISSION, admiſſe.] Is properly the ordinary's 
8 that he approves of the par ſon preſented to 
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AD QUOD, Ses. 


ſerve the cure of any church. Co. Lit. 344- . When a 
patron of a church has preſented to it, the biſhop upon 
examination admits the clerk by ſaying aamitto te habi- 


Co. L. 344, a. Action on the caſe will not lie 
againſt the biſhop, if he refuſe to admit a clerk to be qua- 
lified according to the canons (as fer any crime or impe- 
diment, iliiterature, Sc.) but the remedy is by writ guare 
von admiſit, or admittendo clerics brought in that county 
where the refuſal was. 7 Rep. 3. As to the cauſes of 
refuſal by the ordinary to admit to a benefice, ſee tit. 
Parſon; Quare impedit. . 

ADMITTANCE. See Copyhold. | 

ADMITTENDO CLERICO, Upon the right of pre- 
ſentation to a benefice being recovered in quare imped:t, 
or on aſſiſe of garrein preſentment, the execution is by this 
writ ; directed, not to the ſheriff, but to the biſhop or his 
metropolitan, requiring them to admit and inſtitute the 
clerk of the plaintiff. 3 Comm. 412: Reg. Orig. 31, 33. 
See tit. Parſou & Quare Impedit. 

If a perſon recovers an advowſon, and fix months paſs ; 
yet, if the church be void, the patron may have a writ to 
the biſhop ; and if the church is void when the writ 
comes to the biſhop, the biſhop is bound to admit his 
clerk. Vide Hut. 24: Hob. 152, 4: 2 I. 273, and 
3 Com, Dig. Where a man recovers againſt another 
than the biſhop, this writ ſnall go to the biſhop; and the 
party may have an alias and a pluries, if the bithop do not 
execute the writ, and an attachment againſt the biſhop, if 
need be. New Nat. Br. 84. Ina gquare impedit betwixt 
two ſtrangers, if there appeais to the court a title for the 
king, they ſhall award a writ unto the biſhop, for the king. 

ADMITTENDO IN SOCIUM. A writ for aſſoci- 
ating certain perſons to juſtices of aflize. Reg. Orig. 206. 
knights and other gentlemen of the county are uſually 
aſſociated with judges, in holding their nes on the cir- 
cuits. 

ADNICHILED, from the Latin #i5i, or nichil.] 
Annulled, cancelled, or made void, Stat. 28 Hu. 8. 

AD QUOD DAMNUM, A writ toenquire whether 
a grant intended to be made by the king will be to the 
damage of him or others. F. N. B. 221,2; and it ought 
to be iſſued before the king grants certain liberties ; as a 
fair, market, Qc. which may be prejudicial to others: it 
is directed to the ſheriff, Terms de Ley 25. 

Stat. 27 Ed. 1. flat. 2. 1, ordaias, that ſuch as would 
purchaſe new parks ſhall have writs out of chancery to en- 
e concerning the ſame. In like manner they Spal, do 
thet twill purchaſe any fair, market, warren, er other l. 
berty. § 4. | 

This writ is likewiſe uſed to enquire of lands given in | 
mor!1:ain to any houſe of religion, Sc. And it is a da- 
mage to the country, that a freeholder who hath ſufi- 
cient lands to paſs upon aſſizes and jury, ſhould alien his 
lands in mortmain, by which alienation his heir ſhould 
not have ſufficient eſlate after the death of the father to 
be ſworn in aflizes and juries. F. N. B. 221. 

The writ of ad quod damnu is allo had for the turning 
and changing of ancient highways; which may not be 
done without the king's licence obtained by this writ, 
on inquiſition found that ſuch a change will not be de- 
trimental to the public. Terms de Ley 26: Yaugh. Rep. 
341. Ways turned without this authority are not eſteemed 
highways, ſo as to oblige * inhabitants of the hundred 
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may ſtop the way at his pleaſure, See tit. Highway. 


. ſea, by which boats and veſſels uſed to paſs to the town, 


| fea, and a man will /ue to the king to make a new trench, 


2d quod damnum ſhall be firſt awarded, and when the ſame 


5 225. E. 


made by the king, a writ ad quod damnum was to be firſt 


mage the king might have by the ſame; but now the 


. ventu domini nulla afſiſa debet capi. But the ſlatute Ve. 1. 
be regarded) to take aſſiſes of novel diſſeiſia, mort d anceſtor, 


marriages is forbidden, without ſpecial licence, as we 


ADR 
to make amends for robberies; nor have the ſubjects an 


intereſt therein to juſtify going there. 3 OG. 267. If 
any one change an highway without this authority, he 


The river Thames is an highway, and cannot be diverted 
without an ad quod dammm ; and to do ſuch a thing ought 
to be by patent of the king. Noy 105. 

If there be an ancient trench or ditch coming from the 


if the ſame be Fopped in any part by outrageouſneſs of the 


and to flop the ancient trench, &c. they ought firſt to ſue a 
writ of ad damnum ; to enquire what damage it wall 
be to the king or others. F. NV. B. 225. E. 

And if the king will grant to any city the ae bread 
and beer, and the keeping of weights and meaſures, an 


is certified, Sc. then to make the grant. F. N. B. 


It appears by the writs in the regiſter, that in antient 
times, upon every grant, confirmation, &c. or licence 


awarded, to enquire of the truth thereof, and what da- 


practice is contrary; and in the patents of common 
grants of licence, a diſpenſation by oz ob/fante is in- 
ſerted. | 
ADRECTARE, addreſſare, i. e. ad rectum ire, recto 
fare.) To do right, ſatisfy, or make amends. Gerv. Do- 
ern. anno 1170. | 
D TERMINUM QUI PRETERIT. A writ of 
entry, that lay for the leſſor or his heirs, where a leaſe 
has been made of lands or tenements, for term of life or 
years; and after the term is expired, the lands are with- 
held Trom the leſſor by the tenant, or other perſon poſ- 
ſeſſing the ſame. F. N. B. 201. 1 
Now by ſtat. 4 Geo. 2. c. 28, tenants wilfully hold- 
ing over, after demand and notice in writing for deli- 
vering poſſeſſion, ſhall pay double the yearly value. See 
tit. Ejectment. | 
ADVENT, adcertus.] A time containing about a 
month preceding the feaſt of the nativity (the advent or 
arrival) of our Saviour. It begins from the Sunday that 
falls either upon St. Andrew's day, being the zoth of No- 
vember, or vext to it, and continues to the feaſt of CHriſ's 
nativity, commonly called Chrifmas. Our anceltors 
ſhewed great reverence and devotion-to this time, in re- 
gard to the approach of the ſolemn feſtival : for in ad- 


(3 E. 1.) c. 51, ordained that, notwithſtanding the uſual 
ſolemnity and times of reſt, it ſhould be lawful (in re- 
ſpe& of juſtice and charity, which ought at all times to 


Oc. in the time of Advent, Septuagefima, and Lent. This 
is alſo one of the ſeaſons, from the beginning of which to 
the end of the octaves of the Epiphany, the ſolemnizing of 


may find from theſe old verſes, 
Conjugium adventus probibet, Hilarique relaxat ; * 
' Septuageaa Tetat, /ed Paſchæ octava reducit 3 


Rogatio verltat, aoncedit Trina poteftas, 


AD VENTREM INSPICIENDUM. See Pentre. 
Tuſpiticads. Kee | 


3. 


ADV 


ADVERTISEMENTS, Under ſtat. 9 Awe, c. 6. 
$53 and 10 Anne, c. 26. F 109, 1001. penalty is im- 
poſed on all perſons (the latter particularly mentioning 
Printers) publiſhing the keeping of any office for illegal 
inſurances on marriage, Sc. or offices eſtabliſhed under 
the pretence of improving ſmall ſums. 'The ſeveral penal- 
ties alſo impoſed under the Lottery acts, (ſee this Dictio- 
nary, tit. Lottery,) extend to printers and publiſhers of 
news-papers in ſerting the advertiſements of illegal lottery 
adventurers; and to diſtributers of hand- bills, Sc. 4 Term 
Rep. 414 ; and ſeveral printers of papers who had in- 
curred ſuch penalties ignorantly, were indemnified by 
ſtat. 32 Geo. 3. Cc. 61. 

By ſtat. 25 Geo. 2. c. 36. / 1, any perſon publicly ad- 
vertiſing a reward with no gugſtions afted, for the return of 
things ſtolen or loſt, or making uſe of words in ſuch ad- 
vertiſement, purporting that ſuch reward ſhall be given 
without ſeizing, or making enquiry after, the perſon 
producing ſuch thing ſo ſtolen or loſt, or promiſing in 
any ſuch advertiſement to return to any perſon, who may 
have bought, or advanced money upon ſuch thing the 
money ſo paid or advanced, or any reward for the return 
of ſuch thing ; and auy perſon (ſuch as the printers of 
news- papers, Fc.) printing or publifhing ſuch advertiſe- 
ment ſhall forfeit 50 . | 

By fe. 21 Geo. 3. c. 49, any perfon advertiſing or cauſing 
to be advertiſed any public entertainment or meeting for 
debating on the Lord's day to which perſons are to be 
admitted by money or tickets ſold, and any perſon print- 
ing or publiſhing any ſuch advertiſement, ſhall forfeir 
50 l. for each offence. & 3. 6 

AD VITAM AUT CULPAM. An office is ex- 
preſſed to be ſo held, which is to determine only by the 
death or delinquency of the poſſeſſor; or which, in other 
words is held quamdin ſe bene geſſerit. See ſtat. 28 Geo. 2. 
c. 7, on Scotch Juriſditions. | 

ADULTERY, adilterium, quaff ad alterius thorium ; 


Anno 1 Hen. 7. cap. 7, and in divers old authors termed 


ad votuiyy.] The ſin of incontinence between two married 
perſons; or if but one of the perſons be married, it is 
nevertheleſs adultery: but in this laſt caſe it is called ſin- 
gle adultery, to diſtinguiſh it from the other, which is 
double. This crime is ſeverely puniſhed by the laws of 
God, and the antient laws of the land: (Sze the laws of 
King Edmund, c. 4: Laws of Canute, par. 2. c. 6, 50: 
Leg. H. 1. c. 12.) the Julian law, among the old Ro- 
mans, made it death ; but in molt countries at this time 
the puniſhment is by fine, and ſometimes baniſhment : 
in England it is puniſhed ęccleſiaſtically by penance, &c. 
It is a breach of the peace, and as ſuch antiently indiRt- 
able, but not now. Salk. 552. The uſual mode of pu- 
niſhing adulterers at preſent is by action of crim. con. (as 
it is commonly expreſſed,) to recover damages; which are 
aſſeſſed by the jury, in proportion to the heinsuſneſs of 
the crime, and are frequently very heavy and ſevere. 
Before the ſtat. 22 £& 23 Car. II. c. 1. Which makes ma- 
licious maiming felony, it was a queſtion, whether cutting 
off the privy members of a man, taken in adultery wich 
another man's wife, was felony or not? And it is now 
held that ſuch provocation may juſtify the homicide of 
the adulterer by the injured huſband, in the moment ot 
injury. 1 Hale 488. See tit. Baron & Feme. III. 
ADVOCATE. The patron of a cauſe aſſiſling his 


ent with advice, and who pleads for him: it is the ſame 
5 in 


in the Civil and Eccleſiaſtical law, as a counſellor at the 
WE common law. The eccleſiaſtical, or church advocate, 
as originally of two ſorts; either an advocate of the 
cauſes and intereſt of the church, retained as a counſellor 
and pleader of its rights; or an advocate, adrocatus, an 
Aloe or Arewce, Blount : Fleta lib. 5. c. 14: Britt. c. 
| 29. Both theſe offices at firſt belonged to the founders of 
churches and convents, and their heirs, who were bound 
to protect and defend their churches, as well as to nomi- 
1 nate or preſent to them. But when the patrons grew ne- 
EX gligent in their duty, or were not of ability or intereſt in 
XX the courts of juſtice, then the religious began to retain 
law advocates, to ſolicit and proſecute their cauſes. Vide 
Spelman. : 
ADVOCATIONE DECIMARUM, A writ that hes 
for tithes, demanding the fourth part, or upwards, that 
belong to any church. Reg. Orig. 29. : 
XX ADVOYW, or Av, advecare.] To juſtify or maintain 
"EE 31 add formerly done, ſee Avorwry ; it alſo ſignifies to call 
upon or produce; antiently when ſtolen goods were bought 
vy one, and ſold to another, it was lawful for the right own- 
er to take them wherever they were found, and he in 
A wk u hoſe poſſeſſion they were fceund, was bound advocare, 
. . to produce the {eller to juſtify the ſale; and fo on till 
they found the thief. Afterwards the word was taken 
fer any thing which a man acknowledged to be his own, 
or done by him, and in this ſenſe it is mentioned in Flcta, 
7. 1. cap. 5. par. 4. . 
"2 ADVOWSON, AAvecatio.] The right of preſenta- 
tion to a church cr benefice : and he who hath this right 
to pre ſent is ſtiled patron : becaule they that originally ob- 
tained the right of preſentation to any church, were main- 
VE tuners of, or benefactors to, the fame church: it being 
RX preſumed that he who founded the church will avow and 
take it into his protection, and be a patron to defend it 
in its juſt rights. When the Chrilijan relig ion was firſt eſta- 
bliſhed in Exg/and, kings began to build cathedral churches, 
and to make biſhops: and afterwards, in imitation of 
them, ſeveral lords of manors founded particular churches 
on ſome part of their own iands, and endowed them with 
glebe; reſerving to themſelves and their heirs a right to 
preſent a fit perion to the biſhop, when the ſame thould 
become void, See 2 Comm. 21—3. 


Under this head ſhall be conſidered, 

I. The {everal kinds of advow/en. 

II. Hab advor/ons may late. 

III. How they may te gained by uf.:rpation. 
IV. Of the right of preſentation. 


For the law relating to appropriations and /mprofriations of 
Lenefices, ſee tit. Appropriation. 


I. Advowſons are of two kinds; appendant, and in gro/: 
Appendont, is a right of preſentation dependant upon a 
manor, lands, Sc. and paſſes in a grant of the manor as 
incident to the ſame ; and when manors were firlt created, 
and lands ſet apart to build a church on ſome part thereof, 
the advow/on or right to preſent to that church became 
apfendant to the manor. Advow/on in greſs is a right 
ſubſiſting by itſelf, belonging to a perſon, and not to a ma- 
nor, lands, Oc. So that when an adwow/on appendart is 
ſevered by deed or grant from the corporeal inheritance 
to which it was appendant, then it becomes an advonv/on 
in groſs, Co. Lit. 121, 122. 
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If he that is ſeiſed of a manor, to which an advowſon 
is appendant, grants one or two acres of the manor, toge- 
ther with the advowſon ; the alvowſon is appendant to 
ſach acre ; eſpecially after the grantee hath preſented. 
Watjon' s Compleat Incumbent, c. 7. 

But this feoffment of the acre with the advowſon ought 
to be by deed, to make the advowſon appendant; and the 
acre of land and the advowſon ought to be granted by 
the jame clauſe in the deed ; for if one, having a manor 
with an advowſon appendant, grant an acre parcel of the 
ſaid manor, and by anotherclaule in the ſame deed grants 
the advowſon ; the advowſon in ſuch caſe ſhall not paſs 
as appendant to the acre ; but if the grant had been of 
the intire manor, the advowſon would have paſſed as ap- 
pendant. So if a huſband, ſeiſed in right of his wife of a 
manor to which an advow ſon is appendant, doth alien the 
manor by acres to divers perſons, ſaving one acre; the 
advowſon ſhall be appendant to that acre. Or if a leſſee 
for life of a manor to which an advowſon belongs, alien 
one acre, with the advowſon appendant, the adv2wſon is 
thereby appendant to that acre. WYatſ.c. 7. 

The right of advowſon, tho' appendant to a manor, caſ- 
tle or the like, may be ſevered from it in other ways, and 
being ſevered, becomes an ad voteſon in groſs ; and this may 


de effected divers ways: as, 1. If a manor or other thing 


to which it is appendant is granted, and the advowſon ex- 
cepted. 2. If the advowſon is granted alone, without 
the thing to which it was appendant. 3. If an advowſon 
appendant is preſented to by the patron, as an advowſon 
in groſs. C, 757. 

A diſapperdancy may alſo be temporary; that is, the 
appendancy, tho” turned into groſs, may return; as, t. 
If the advowſon is excepted in a leaſe of a manor for life ; 
during the leaſe, it is in groſs, but when the leaſe expires 
it is appendant again. 2. If the advowſon is granted for 
life, and another enfcoffed of the manor with the appur- 
tenances; in ſuch caſe at the expiration of the grant ic 
ſhall be appendant; and fo in other caſes. 

But with reſpect to the king, by the ſtatute of prrega- 
tiva regis, 17 Ed. 2. c. 15, When the king giveth er 
granteth land or a manor with appurtenances ; without he 
make expreſs mention in his deed or writing, of advow/on, 
the king reſerveth to himſelf ſach advowſons, albeit that among 
other perſons it hath been obſerved o:herwiſe. 

Yet when he r-foreth, as in caſe of the reſtitution of a 
biſhop's temporalties; then advowſons paſs without ex- 
prels mention, or any words equivalent thereto. 10 Co. 64. 

The law, in the caſe of a common perſon, is thus ſer. 
down by Rolle, cut of the antient books: If a man ſeiſed 
of a manor to which an advowſon is appendant, aliens 
that manor, without ſaying with the appurtenances (and 
even without zaming the advowſon) yet the advowſon 
ſhall paſs ; for 'tis parcel of the manor. 4 Rel. Abr. 60. 

An advowſon being an inheritance incorporeal, and not 
lying in manual occupation, cannot paſs by ligen; but 
may be granted by deed, or by will, either for the inhe- 
ritance, or for the right of one or more turns, or for as 
many as ſhall happen within a time limited. | 

But this general rule, with regard to advowſons in 


groſs, next avoidances, and the like, is to be underſtood 


with two limitations. 

Firſt, That it extends not to eccleſiaſtical perſons of 
any kind or degree, who are ſeiſed of advow ions in the 
right of their churches ; nor to maſters and fellows of 


E 2 colleges, 


 ADVOWSON I. 


colleges, nor to guardians of hoſpitals, who are ſeiſed in 
right of their houſes; all theſe being reſtrained (the 
biſhops by the 1 Flix. cap. 19, and the reſt by the 13 Elix. 
cap. 10,) from making any grants but of things cerporea!, 
of which a rent or annual profit may be reſerved ; and 
advowſons and next avoidances, which are incorporeal and 
lie in grant, cannot be of that ſort; and therefore ſuch 
grants, however confirmed, are void againſt the ſucceſſor; 
though they have been adjudged to be good againſt the 
grantors (as biſhop, dean, maſter, or guardian) during 
their own times. 

Secondly, A grant ofthe next avoidance may be aſſigned 
before the avoidance happens. 2 Rol. Ab. 45, &c. But 
an avoidance cannot be granted by a common perſon after 
it is fallen: while the church is abfolutely void. Mo. 89: 
Dy. 1296. : 26 4: 283 a: & ſee 2 Will. 197; anda grant 
of the advow/on made after the church is actually fallen 
vacant is equally void; not as is ſaid in the old books, 
becauſe it is a choſe in action; but becauſe ſuch grants 
might (indeed inevitably would) encourage ſimony. 
2 Burr. 1510, 1. See tit. Simony, and fee Kyd"s Com. Dig. 
tit. Advow/on. 

If two have a grant of the next avoidance, and one re- 


leaſeth all right and title to the other while the church is 


void : ſuch releafe is void. But the king's grant of a void 
turn hath been adjudged to be good. 3 Leon. 196: Dy. 
283, a: Hob. 140. | 


If one be ſeiſed of an advowſon in fee, and the church 


doth become void, the void turn 1s a chattel; and if the 
patron dieth before he doth preſent, the avoidance doth 
not go to his heir, but to his executor. WWa!/. c. g. 

But if the incumbent of a church be alſo ſeiſed in fee 
of the advowſon of the ſame church, and die; his heir, 
and not his executors, ſhall preſent; for altho' the ad- 
yowſon doth not deſcend to the heir at the death of the 
anceftor, and by his death the church become void, ſo 
that the avoidance may be ſaid in this caſe to be ſevered 
from the advowſon before it deſcend to the heir, and 
veſted in the executor ; yet both the avoidance and de- 
ſcent to the heir happening at the ſame inſtant, the title 
of the heir ſhall be preferred as the more antient and 
worthy. Watf. c. 9. fo. 72. See Watkins on Deſcents, 
p. 62: 3 Lev. 47. ; 5 

Tenant by the curteſy may be of an advowſon, when 
the wife dies before avoidance. 1 Inf. 29. a. 

By laſt will and teſtament, the right of preſenting to 
the next avoidance, or the inheritance of an advow ſon, 
may be deviſed to any perſon ; and if ſuch deviſe be made 
dy the incumbent of the church, the inheritance of the 
advowſon being in him, it is good, tho' he die incum- 
bent; for altho' the teſtament hath no effect but by the 
death of the teſtator, yet it hath an inception in his life- 
time. And ſo it is, tho? he appoint by his will who 
ſhall be preſented by the executors, or that one execu- 
Tor ſhall «-eſent the other, or doth deviſe that his exe- 
cutors ſhall grant the advowſon. to ſuch a man. Way/. 
c. 10. | 

Advowſons are either preſentative, collative, or donative. 

An ad vowſon pre/entative is, where the patron does pre- 
ſent or offer his clerk to the biſhop of the dioceſe, to be 
infituted in his church. 

This may be done either by word or writing. The 
king may preſent by word, or in writing under any ſeal; 
who otherwiſe cannot do any legal act, but by matter of 
record; or by letters patent under the great ſeal, But 


| 


been a pre/entative beneſice. 


| 


where a corporation aggregate doth preſent, it muſt be 
under ſeal, The preſentation to a vicarage doth of 
common right belong to the parſon. If a_feme covert 
hath title to preſent, the preſentation muſt be by huſband 
and wife and in both their names, except in caſe of the 
queen conſort. Mood i Ia. 15 5, Ec. 

A guardian by ſocage or by nurture cannot preſent to 
a vacant living in right of the infant heir, or in his name, 
becauſe he can make no beneſit of it, or account for it, 
though it is ſometimes practiſed, and made good by time. 
Therefore the infant ſhall preſent of whatſoever age. 
Vide Co. Lit. 17 b. If a common patron preſents firſt one 
clerk, and then another, the biſhop may inſtitute which he 
pleaſes; unleſs he revokes the preſentation of one of them 
before he is admitted by the biſhop. If there is a right 
of nomination in one, and a right of preſentation in 
another, to the ſame benefice ; he that has the right of 
nomination is the true patron, and the other is obliged to 
preſent the clerk which is nominated. 1 J. 156. 
An advowſon col/ative is that advowſon which is lodged . 
in the biſhop ; for collation is the giving of a benefice by 
a biſhop, when he is the original patron thereof, or he 
gains a right by la». | 

Collation differs from inſtitution in this; that inſtitu- 
tion is performed by the biſhop upon the preſentation of 
another, and callation is his own act of preſentation ; and 
it differeth from a common preſentation, as it is the giv- 
ing of the church to the parſon ; and preſentation is the 
giving or offering the parſon to the church. But colla- 
tion ſupplies the place of preſentation and inſtitution ; 
and amounts to the ſame as inſtitution, where the biſhop 
is both patron and ordinary. 1 Lil. Ab. 273. 

A bithop may either neglect to collate, or he may make 
his collation without title; but ſuch a wrongful collation 
doth not put the true patron out of poſleſſion ; for after 
the collatee of the biſhop is inſtituted and inducted, the pa- 
tron may preſent his clerk ; collation in this caſe being 


to be intended only as a priviſional iacumbency to ſerve 


the church. 1 Inf. 344. 

W here a biſhop gives a benefice as patron, he collates 
by writ jure pleno; when by lapſe, jure dewoluto. The col- 
lation by lapſe is in right of the patron. F. N. B. 31, 
See poſt, Lapſe Il. 

An advowlſon donative is, when the king or other pa- 
troa (in whom the advowſon of the church is Jodged) 
does, by a ſingle donation in writing, put the clerk into 
poſſeſſion, without preſentation, inſtitution, or induction. 
Donatives are either of churches parochial, chapels, pre- 
bends, Oc. and may be exempt from all ordinary juriſ- 
ditions, ſo that the ordinary cannot vilit them, and con- 
ſequently cannot demand procurations. If the true pa- 
tron of a church or chapel donative doth once preſent to 
the ordinary, and his clerk is admitted and inſtituted, it 
becomes a church pre/entative, and ſhall never have the 
privilege of a donative afterwards. Yet if a ſtranger pre- 
ſents to ſuch a donative, and inſtitution 1s. given, all is 
void, 1 Jnft. 158. | 

The 5 of donation deſcends to the heir (the anceſtor 


dying ſeiſed, where the church became void in his life- 


time) and not to the executor; which it would had it 
2 Wilſon 150, 1. ; 
There is not any caſe in the books to exclude the heir 
of a donative from his turn in this caſe. And a patron of a 
donative can never be put out of poſſeſſion by an ration. 
Id. ibid. 


II. A 
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II. A Lap is a title given to the ordinary, to collate 
to a church, by the neglect of the patron to preſent to 
it within ſix months after avoidance. Or a /ap/e is a 


devolution of a right of preſenting from the patron to the 


biſhop ; from the biſhop to the archbiſhop ; from the 
archbiſhop to the king. The term in which the title by 
laz/e commences from one to the other ſuccetively 15 / 
months, or half a year according to the calendar, not 
accounting twenty-eight days to the month, as in other 
- Caſes, becauſe this computation is by the Eccleſiaſtical 
law); and becauſe tempus ſemeftre, in the Rat. of 2. 2. 
chap. 5, is intended of half a year, the whole year con- 
taining 365 days; which being divided, the halt year tor 
the patron to preſent is 182 days. The day in which 
the church becomes void is not to be reckoned as part 
of the ſix months. Wod's Int. 160: Hob. 30: 4 Rep. 
17: 6 Rep. 62. | 

Where a patron preſents his clerk before the biſhop 
hath collated, the preſentation is good, notwithitanding 
the ſix months are palt, and ſhall bar the biſhop, who 
cannot take any advantage of the /ap/e : and ſo if the a- 
tron makes his preſentation before the archbiſhop hath 
collated, although zwelve months are palt ; but if the 
biſhop collates after twelve months, this bars not the arch- 
biſhop. 2 Rol. Ab. 369: 2 Inf. 273. It a biſhop doth 
not collate to benefices of his on gift, they /ap/e at the 
end of fix months to the archbiſhop; and if the arch- 
biſhop neglects to collate within fix months to a benefice 
of his gift, the king ſhall have it by /ag/ſe. Dr. & Stud. 
c. 36. And if a church continues void ſeveral years by 
lage, the ſucceſſor of the king may preſent. C. Car. 
258. But if the king hath a title. to preſent by /ap/e, 
and he tuffers the patron to preſent, and the preſentee 
dies, or refigns before the king hath preſented, if the 
preſentation is real, and not by covin, he hath loſt his 
preſentation ; for lapſe is but for the firſt and next turn, 
and by the death of the incumbent, a new title is given 
to the patron ; though it hath been adjudged that the 
king in ſuch caſe may preſent at any time as long as that 
preientee is incumbent. 2 Cro. 216 : Moor 244 When 
the patronage of the church is litigious, and one party 
doth recover againſt the other in a guare impedit, if the 
biſhop be not named in the writ, and fix months paſs 
while the ſuit is depending, lapſe ſhall incur to the bi- 
| ſhop : if the biſhop be named in the writ, then neither 
the biſhop, archbiſhop, or king can take the benefice by 
lapſe: and yet it is ſaid, if the patron within the fax 
months brings a quure impedit againſt the biſhop, and then 
the ſix months paſs without any preſentation by the pa- 
tron, lapſe ſhall incur to the biſhop. 2 Rel. 46. 365: 
6 Rep. 52: 1.1nft. 344: Heb. 270, 

Where the biſhop is a diſturber, or the church re- 
mains void above fix months by his fault, there ſhall be 
no lapſe, 1 Int. 344. A clerk preſented being refuſed 
by the biſhop for any ſufficient cauſe, as illiterature, ill 
life, Sc. he is to give the patron notice of it, that ano- 
ther may be preſented in due time, otherwiſe the biſhop 
ſhall not collate by lapſe; becauſe he ſhall not take ad- 
vantage of bis own wrong, in not giving notice to the 
patron as he ought to do by law. Dyer 292. And if an 
avoidance is by re/ignation, which mult neceſſarily be to 
the biſkop, by the a of the incumbent, or by deprivaiion, 
which is the 4% of the law; lap/e ſhall not incur to the 
biſhop, till fix months after netice given by him to the pa- 


4 


tron : When the church becomes void by the death of 
the incumbent, c. the patron muſt preſent in fix months 
without notice from the biſhop, or ſhall loſe his preſen- 
tation by laßſe. Dyer 293, 327: 4 IH. 135 : 4 Rep. 75. 
And it is expreſsly provided, by ſtat. 13 Ez. c. 12, that 
no title conferred by !apſe ſhall accrue upon any depriva- 
tion 17% facto, but after ſix months? notice of ſuch depriva- 
tion, given by the ordinary to the patron. 

In the caſes of deprivation and reffnation where the 
patron is to have notice before the church can lage, the 
patron is not bound to take notice from any body but 
the biſhop himſelf, or other ordinary, which muſt be per- 
ſonally given to the party, if he live in the ſame country; 


and ſuch notice mult expreſs in certain the cauſe of de- 


privation, Sc. If the patron live in a foreign county, 
then the notice may be publiſhed in the pariſh church, 
and affixed on the church door. Cre. Elix 119: Dyer 
328. And this notice muſt be given, even though the 
patron himſelf proſecute the incumbent to deprivation. 
6 Rez. 29. | 

There are awoidances by at of parliament, wherein there 
muſt be a judicial ſentence pronounced to make the liv- 
ing void: if a man hath one benefice with cure, Sc. and 
take another with cure, without any diſpenſation to hold 
two benefices, in ſuch caſe the firſt is void by the ſtatute 
21 H. 8. c. 13; if it was above the value of 8/. During 
an avoidance, it is ſaid that the houſe and glebe of the 
benefice are in abeyance: but by the ſtat. 28 H. 8. c. 11, 
the profits ariſing during the avoidance are given to the 
next incumbent towards payment of the firſt fruits; tho” 
the ordinary may receive the profits to provide for the 
ſervice of the church, and ſhall be allowed the charges 
of ſupplying the cure, &c. for which purpoſe the church- 
wardens of the pariſh are uſually appointed. 

If a clerk is inflituted to a benefice of the yearly value 
of 81. and before induction accepts another benefice with 
cure, and is inflituted, the firſt benefice is void by the 
ſtat. 21 H. 8. c. 13: for be who is inſtituted only, is pro- 
perly ſaid to have accepted a benefice within the words 
of the act. 4 Rep. 78. 

But if he is induced into a ſecond benefice, the firſt is 
void in facto & jure, and not voidable only, guoad, the 
patron, and until he preſents another; and in ſuch 
caſe the patron ought to take notice of the avoidance 
at his peril, and preſent within the ſix months. Cre, 
Car. 258. 

In caſes where there ought to be natice, if none is 
given by the biſhop or archbiſhop in a year and a half, 
whereby lapſe would come to the king if it had been 
given ; here the lapſe ariſes not to the king, where no 
title aroſe to the inferior ordinary. Dyer 340. Ana it 
has been adjudged, that lapſe is not an interell, like the 
patronage, but an office of truſt repoſed by law in the 
ordinary; and the end of it is, to provide the church a 
rector, in default of the patron: and it cannot be granted 
over ; for the grant of the next /ap/e of a church, either 
before it falls, or after, is void. F. N. B. 34. Alſo if 


| lapſe incers, and then, the ordinary dies, the king ſhall 


preſent, and not the ordinary's executors, becauſe it is 
rather an adminiſtration, than an intereſt. 25 E. 3. 4. 
A lapſe may incur againſt an infant or feme covert, if 
they do not preſent within fix months. 1 If. 246. But 
there is no lapſe againſt the king, who may take his own- 
time; and plenarty ſhall be no bar zgain{ the king's title, 

2 becauſe 
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becauſe nullum tempus occurrit regi. 2 Int. 253: Dyer 35 1. 


By preſentation and inſtitution, a lapſe is prevented; 
though the clerk is never inducted : and a donative 
cannot lapſe either to the ordinary or the king. 2 1. 
273: See 2 Comm. 270, and 4 Comm. 105. 

III. The Uſurpation of a church benefice is when one 
that hath no right preſents to che church; and his clerk is 
admitted and inituutcd into it and hath quiet poſſeſlion 
ſix months after inſtitution before a grare im1eart brought, 
It muſt commence upon a preſentation, not a collation, 
becauſe by collation the church is not full; but the right 
patron may bring his writ at any time to remove the 
uſurper. 1 It. 227: 6 Rep. 30. 

No one can uſurp upon the king; but an uſurpation 
may diſpoſſeſs him of his preſentation, ſo as he ſhall be 
obliged to bring a quare impjeait. 3 Salk. 389. One co- 
pircener or joint-tenant cannot uſurp upon the other; but 
where there are two patrons of churches united, if one 
preſents in the other's turn, it is an uſurpation. Dy. 259. 
A preſentation which is void in law, as in caſe of ſimony 

or to a church that is full, makes no uſurpation. 2 R-p gz. 

In this caſe of uſurpation the patron loſt, by the 
common law, not only his /zrz of preſentment, but alto 
the perpetual inheritance of the advowſon ; fo that he 
could not preſent again upon the next avoidance, unleſs 
in the mean time he recovered his right, by a real action, 
Viz. a writ right of advoxeſon. 3 Comm. 243. See fur- 
ther tit. Darrein Preſintment : Quare impecdit. 

But bilhops in ancieat times, either by careleſſneſs or 
colluſion, frequently infituting clerks upon the preſen- 
tation of uſurpeis, and thereby defrauding the real pa- 
trons of their right of poſſeſſion, it was in ſubſtance 
enacted by ſtat. m. 2. (13 E. 1.) c. 5.5 2, that if a 

poſſeſſory action he brought within ix months after the 
avoidaace, the patron ſhall (notwithſtanding ſuch uſur- 
pation and inſtitution) recover that very preſentation ;” 
which gives back to him the ſeiſin of the advowlon. Yet 
ſtill if the true patron omitted to bring his action within 
fix months, the ſeiſin was gained by the uſurper, and the 
patron, to recover it, was driven to the long and hazardous 
proceſs of a writ of right. To remedy which it was far- 
ther enacted by ſtatute 7 Anne, c. 18, ** that no uſurpation 
ſhall diſplace the eſtate or interelt of the patron, or turn 
it to a mere right; but that the true pation may preſent 
upon the next avoidance, as if no ſuch uſurpation had 
happened.“ So that the title of uſurpation is now much 
narrowed, and the law itands upon this reaſonable foun- 
dation: that if a ſtranger uſurps my preſentation, and [ 
do not purſue my right within fix months, I thall loſe 
that turn without remedy, for the peace of the church, 
and as 2 puniſhment for my own negligence ; but tkat 
turn is the only one I ſhall loſe thereby. Uſurpation 
now gains no right to the uſurper, with regard to any 
future avoidance, but only to the preſent vacancy: it 
cannot indeed be remedied after {ix months are paſt; but 
during thoſe fix months, it is only a ſpecies of diſturb- 
ance. 3 Comm. 244. | 

IV. Advow/ons were formerly moſt of them appendant 
to manors, and the patrons parochial barons; the lordſhip 
of the manor, and patronage of the church were ſeldom 
in different hands till advory/ons were given to teli- 
gious houſes ; but of late times the lordſhip of the manor 
and the advow/on of the. church have been divided; and 
now not only lords of manors, but mean perſons have, by 


Fg 


| 


purchaſe, the dignity of patrcns of churches, to the 2reat 
prejudice thereof. By the common law the right of pu- 


tronage is a real right fixed in the patrons or founders, 


and their heirs, wherein they have as abſolute a property 
as any other man hath in his lands and tenements: for 
ad-vou/os are a temporal inheritance, and lay fee; they 
may be granted by deed or will, and are aſtets in the 
hands of heirs or executors. Co. Lit. 119. A recovery 
may be ſuJered of an a.4:9w/on; a wife may be endowed 


| of it; a huſband tenant by the curteſy ; and it may be 


forfeited by treaſon or felony. 1 Rep. 56: 10 Rep. 55. 
If an adcor/52 deſcends to coparceners, and the church 
after the death cf their anceſtors, becomes void, (by ſtar, 
Wefim. 2. (13 E. 1:) ſtat. 1. c. 5,) the eldeſt filler ſhall 
firſt preſent. And when coparceners, jointenants, &c. are 
ſeiſed of an ad:or/57, and partition is made, to preſent 
by turns; by ſtat. 7 ne, c. 18, each thall be ſeiſed of 
their ſeparate eſtate, 

Preſentation is properly the act of a patron offering bis 
clerk to the biſhop of the dioceſe, to be inflituted in a er 
or Lenefice of his git, Which is void. 2 Lil. Abr. 351. 

An alien-born cannot preſent to a benefice in his own 
right ; for if he purchaſes an advowſon, and the church 


becomes void, the king ſhall preſent after office found 


that the patron is an alien. 2 Ne. 1290. And by ſtat. 
7 R. 2. c. 12, no alien ſhall purchaſe a benefice in this 


realm, nor occupy the ſame, without the king's licence, 


on pain of a premunite. 


Papiſts are diiabled to preſent to benefices, and the Uni- 
rerſities are to preſent, &:: But a Popim recuſant may 
grant away his pacron:ige to another, who may make 
prejentation, where there is no fraud: See ſtat. 3 Fac. 1. 
c.5. $18, 19: 1. CM. c. 26: 12 ne, c. 14: & 
1 Jon. 19. But by itat. 11 Geo. 2. c. 17. 5, Graats of 
advowſons by papiits are void, unleſs made for a valuable 
conſideration to a proteſlant purchaſer, and only for the 
benefit of proteſtants; and deviſes of adrow/ens, by pa- 
piſts are alſo void. 

All perſons who have ability to. purchaſe or grant, 
have likewiſe ability to p:e/cnt to vacant benefices: but 
a dean and chapter cannot pre/ent the dean ; nor may a 
clergyman who is patron pr//ent himſelf, though he may 
pray to be admitted by the ordinary, and the admiſſion 
ſhall be good. | | 

Coparceners are but as one patron, and ought to agree 
in the pre/entation of one perſon ; if they cannot agree, 
the eldeſt ſhall preſent firſt alone, and the biſhop is obliged 
to admit his clerk, and afterwards the others in their 
order ſhall prefer their clerks ; jointenants and tenants in 
common, mult regularly join in 1 and if either 
preſent alone, the biſhop may refuſe his clerk ; as he may 
alſo the clerk pre/ented by the major part of them; but if 
there are two jointenants of the next avoidance, one may 
preſent the other, and two jointenants may pre/ent a third, 
but not a ſtranger. | | 
If a rector is made biſhop, the king ſhall pre/ex? to the 
rectory unleſs he grant to the biſhop, before he is conſe- 
crated, a diſpenſation to hold it with his biſhoprick ; but 
if an incumbent of a church is made a biſhop, and the 
king preſents or grants that he ſhould hold the church in 
commendam which is quaſi a preſentation, a grantee of the 
next avoidance or pre/entation hath loſt it, the king hav- 
ing the next pre/entation. See 2 Stra. 841, that this pre- 
ſentation is not confined to the life-time of the biſhop 


promoted. 


by 
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promoled. If the king pre/ent to a church by lapſe, where 
he ought to preſent pleno jure, and as patron of the 
church, ſuch a preſentation is not good ; for the king is 
deceived in his grant, by miſtaking his title, which may 
be prejudicial to him; the pre/enting by lapſe entitling 
only that preſentation: The lord chancellor preſents to the 
king's benefices under 20/. &c. 2 Rol. Ab. 354: 3 bf. 
156: Co, Lit. 186: 2 Ne. 46. 1288, 1290: 2 Lil, 


1. . 
"The king may repeal a pre/entation before his clerk is 
induced ; and this he may do by granting the pre/enta- 
tio to another, which, without any farther ſignification 
of his mind, is a revocation of the firſt preſentation. 
Dyer 290, 360. ; 
If two patrons preſent their clerks to a church, the bi- 
ſhop is to determine who ſhall be admitted by a jus pa- 


tronatizs, &c. Moor 499. | 
A clerk may be retuſed by the biſhop, if the patron is 


\ excommunicate, and remains in contempt 40 days. 2 Ro. 


46. 35 5. As to refuſal for the inſufficiency of the clerk 
reſented, ſee tit. Par/on. 

If the biſhop refuſes to admit the clerk preſented, he 
muſt give notice of his refuſal, with the cauſe of it, forth- 
with; and on ſuch notice the patron muſt preſent ano- 
ther clerk, within fix months from the avoidance, if he 
thinks the objection againſt his firſt clerk contains ſufa- 
cient cauſe of refuſal ; but if not, he may bring his guare 
impedit, againſt the biſhop. 2 Rol. Ab. 364. See ante, 
Lapſe Il. 

If a defendant, or any ftranger, preſents a clerk pend- 
ing a quare imfedit, and afterwards the plaintiff obtains 
judgment, he cannot, by virtue of that judgment, re- 
move him, who was thus preſented; but he is to bring 
a /cire facias againſt him to ſhew cauſe quare executionem 
ven habet; and then, if it be found that he had no title, 
he ſhall be amoved. The way to prevent ſuch a pre- 
ſentation, is to take out a 4 adnittas to the biſhop; and 
then the writ guare incumbra+ it lies, by virtue whereof 
the incumbent thall be amoved, and put to his quare im- 
ped:t, let his title be what it will; but if a 2. aamittas be 


not taken out, and another incumbent ſhould come in by 


good title pendente lite, he ſhall hold it. Sid. 93: Cre. 


8 LS 3 
When a biſhop hath a preſentation in right of his bi- 


ſhoprick, and dies, neither his executor, nor heir, ſhall 


have the void turn, but the king ; in whoſe hands are the 


temporalties; and he hath a right to preſent on an avoid- 


ance after the ſeizure, on death of the biſhop. 

Tenant in tail of an advowſon, and his fon, and heir 
joined in the grant of the next preſentation, tenant in 
tail died; this grant was held void as to the fon and 
heir, becauſe he had nothing in the advowſon at the time 
he joined with his father in the grant. Hob. 45. 

If a preſentation itſelf bears date while the church is 
full of another clerk, it is void; and where two or more 
have a title to preſent by turn, one of them preſents, 
his clerk is admitted, inſtitute.] and inducted, and after- 
wards deprived, he ſhall not preſent again, but that pre- 
ſentation ſhall ſerve his turn: though where the admiſ- 
hon and inſtitution of his clerk is void, there the turn 
ſhall not be ſerved; as if after induction he neglects to 
read the thirty-nine articles, Cc. his mſtitution is void 
by the ſtat. 13 Eliz. and the patron may preſent again, 
F. N. B. 33: 5 Rep. 102. 


AERIE. 


The right of preſenting to a church, may paſs from 
one ſeiſed of the ſame by the patron's acknowledging of 
a ſtatute, c. which being extended, if the church be- 
comes void, during the conuſee*'s eftate, the conuſee may 
preſent. Owen 49. : 

Where a common perſon is patron, he may preſent by 
parol, as well as by writing to the biſhop ; Co. Lit. 
120, A. preſentation doth not carry with it the forma-. 
lity of a deed ; but it is in the nature of a letter miſiue 
by which the clerk is offered to the biſhop ; and it paſſeth 


no intereſt, as a grant doth, being no more than a re- 


commendation of a clerk to the ordinary to be admitted. 
But where a plaintiff declared upon a grant of the next 
preſentation, and on oyer of the deed it appeared to be 
only a letter written by the patron to the father of the 
plaintiff, that he had given his ſon the next preſentation ; 
adjudged that it would not paſs by ſuch letter, without 
a formal deed. Owen 47. 

Right of preſentation may be forfeited in ſeveral caſes ; 
as by attainder of the patron, or by oztlawry, and then 
the king ſhall preſent: and if the outlawry be reverſed 
where the advowſon is forfeited by the ontlawry, and the 
church becomes void after, the preſentation is veſted in 
the crown; but if at the time of the outlawry, the church 
was void, then the preſentation was forfeited as a chatrel, 
and on reverſing the ſame, the party ſhall be reftored to 
it. By appropriation without licence from the crown, 
right of preſentation may be forfeited ; tho” the inheri- 
tance in this caſe is not forfeited, only the king ſhall have 
the preſentation in nature of @ diffre/s, till the party hath 
paid a fine for his contempt. By alienation in fee of 
the advowſon by a grantee for life of the next avoidance, 
a preſentation is forfeited ; and after ſuch alienation the 
grantor may preſent, but then he muſt enter for the for- 
feiture of the grantee, in the life-time of the incumbent, 
to determine his eſtate before the preſentation velts in 
him on the incumbent's death And by ſimony it may be 
likewiſe forfeited and loſt. Moor 269: Ploaud 299 : 
2 Roll. A. 352: ſtat. 31 Elig. c. 6. 5 : See Simony, &c. 

ADVOW>ON OF THE MOIEIY OF THE 
CHURCH, advccatio medietatis ecelgſ.] Is where there 
are two ſeveral patrons and two ſeveral incumbents in 
one and the fame church, the one of the one moiety, the- 
other of the other moiety thereof, Co. Lit. 17 5. 
Medietas advocationis, a moiety of the advery/on, is where 
two muſt join in the preſentation, and there 1s but one in- 
cumbent: But ſee ſtat. 7 Anne, c. 18, mentioned in tit. 
Advorrfon IV. 

ADVOWSON OF RELIGIOUS HOUSES. Where 
any perſons founded any houſe of religion, they had there- 
by the adwver:;/on or patronage thereof, like unto thoſe 
who built and endowed pariſh churches. And ſometimes 
theſe patrons had the ſole nomination of the abbot, or 
prior, Ac. either by inveſtiture or delivery of a paſtoral 
ſtaff: or by direct preſentation to the dioceſan ; or if a free 
election were left to the religious, a congs d lire, or licence 
for election, was firſt to be obtained of the patron, and the 
elect confirmed by him. Kennet”s Parech. Autig. 147, 163. 

AERIE, aeria accipitrum.} An airy of goſhaw ks, is the 
proper term tor hawks, tor that which of other birds we 
call a neſt. And it is generally ſaid to come from the 
French word aire, a hawk's neſt. Selman derives it from 
Sax. eghe, an egg, ſoſtened into eye, {uſed to expreſs a 
brood of pheaſants,) and thence eyrie, or as above acrie, 

a place 
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a place or repoſitory for eggs. The liberty of keeping 


theſe geriet of hawks was a privilege, granted to great 
perſons : and the preſerving the aeries in the king's fo- 
reſts was one ſort of tenure of lands by ſervice. 
ASTIMATIO CAPITIS, pretium hominis.) King 
Athelfane ordained that fines fliould be paid for offences 


committed againſt ſeveral perſons according to their de- 


grees and quality, by eftimation of their heads. Cref. Ch. 
Hi 834: Leg. Hen. 1. 2 | 

ATATE YPROBANDA.] A writ that lay to enquire, 
whether the king's tenant holding in chief by chivalry, 
was of full age to receive his lands into his own hands. 
It was directed to the eſcheator of the county; but is now 
diſuſed, ſince wards and liveries are taken away by the 
ſtatute. Reg. Orig. 294. 

AFFEERERS, aferatores, from the Fr. aer, to af- 
firm.] Are thoſe who in courts-leet upon oath, ſettle and 
moderate the fines and amercements ; and they are alſo 
appointed for moderating amercements, in courts-baron. 
See uit. Leet. 

AFFIANCE, from the Latin Afidare, i. e. fidem dare. 


The plighting of troth between a man and a woman, 


upon agreement of marriage. Lit. ſed. 39. 
AFFIDARE, To plight one's faith, or give or ſwear 
fealty, i. e. fidelity. Afidarito be muſtered and en- 
rolled for ſoldiers. M. S. Dem. de Farendon 22, 55. . 
 AFFIDATIO DOMINORUM, An oath taken b 
the lords in parliament, anno 3 Hen. 6. Rot. Parl. 
AFFIDATUS, A tenant by fealty. 


_ - AFFIDAVIT, An oath in writing; and to make 


afidavit of a thing, is to teſtify it upon oath. An afida- 
wit, generally ſpeaking, is an oath in writing, ſworn 
before ſome perſon who hath authority to adminiſter ſuch 
oath ; and the true place of habitation and true addition 
of every perſon who ſhall make an aſidavit, is to be in- 
ſerted in his affdevit. 1 Liil. Ar. 44, 45. Afidavits 
ought to ſet forth the matter of fact only, which the par- 
ty intends to prove by his affidavit; and not to declare 
the merits of the cauſe, of which the court is to judge. 
21 Car. I. B. R. The plaintiff or defendant (having au- 


| thority to take affidavits) may take affidavit in a cauſe 


depending ; yet it will not beadmitted in evidence at the 
trial, but only upon motions. 1 Lill. 44. When an 
affidavit hath been read in court, it ought to be filed, 
that the adverſe party may ſee it, and take a copy. 
Paſch. 1655. An affidavit taken before a maſter in 


Chancery will not be of any force in the court of King's 


Bench, or other courts, nor ought to be read there ; tor 


it ought to be made before one of the judges of the court 


wherein the cauſe is depending, or a commiſſioner in the 
country, appointed for taking affidavits. Sty. 455: By 
Stat. 29 Car. II. c. 5, The judges, Sc. of the courts at 
Wr:ftminfter by commiſſion may impower perſons in the 
ſeveral counties of England to take affidavits concerning 
matters depending in their ſeveral courts, as maſters in 
Chancery extraordinary uſed to do. Where affidavits are 
taken by commiſſioners in the country according to the 
ſtatute 29 Car. II. and *ris expreſſed to be in a cauſe de- 
pending between two certain perſons, and there is no 
ſuch depending, thoſe affidavits cannot be read, becauſe 
the commiſhoners have no authority to take them; (and 
for that reaſon the party cannot be convicted of perjury 
upon them) ; but if there is ſuch a cauſe in court and 


affidavits taken concerning ſome collateral matter, they 


may be read. Salk. 461. 


AFFIDAVIT. 


Afidavits are uſually for certifying the ſervice of pro- 
ceſs, or other matters touching the proceedings in a cauſe; 
or in {ſupport of, or againſt motions, in caſes, where the 
court determines matters, e. in a ſummary way. 


If a perſon exhibits a bill in equity for the diſcovery of 


a deed, and prays relief thereupon, he mutt annex an afh. 
davit to his bill, that he has not ſuch deed in his poſſeſſion, 
or that it is not in his power to come at it; for otherwiſe 
he takes away the juriſdiction of the common law courts, 
without ſhewing any probable cauſe why he ſhould ſue 
in equity. 1 Chan. Ca. 11, 231: 1 Fern. 59, 180, 247. 

But if he ſeeks diſcovery of the deed only, or that it 
may be produced at a trial at law, he need not annex 
ſuch affidavit to his bill; for it is not to be preſumed that 
in either of theſe caſes he would do ſo abſurd a thing, as 
exhibit a bill, if he had the deed in his poſleſſion. 1 Vern. 
180, 247. 

In bills of interpleader, the party who prefers it muft 
make affidavit that he dues not collude with either of the 
other parties. 1 New Abr. 66. | 

An affidavit mult ſet forth the matter poſitively, and 
all material circumſtances attending it, that the court 
may judge whether the deponent's concluſion be juſt or 
not, 1 New Abr. 66. : 

And therefore on motion to put off a trial for want of 
a material witnels, it mult appear that ſufficient endea- 
vours were made uie of to have him at the time ap- 


pointed, and that he cannot poſſibly be preſent, though 


he may on further time given. 7 Mod. 121: Comb. 421, 
422. ; 

There being one aſidavit againſt another relating to a 
judgment, the matter was reterred to a trial at law upon 
a feigned iſſue, to ſatisfy the conſcience of the court as ts 
the fact alledged. Comberb. 399. ; 

See Stat. 17 Geo. II. c. 7, for taking and ſwearing 
afjidavits to be made uſe of in any of the courts of the 
county palatine of Lancaſter, 

The Stat 12 Geo. 1. c. 29, requires the cauſe of action 
to be 10/. to hold to ſpecial bail; and both the ſtatute and 
the eſtabliſhed rules of the court require a pefitive afida- 
Vit to be made of the debt; and not couched in words 
of reference, except in the caſe of executors, aſlignees, 
&C. 1. Term Rep. 83: 4 Ierm Rep. 170. and they mult 
{wear to their belief of the debt. 

The-affidavit muſt be made by a perſon competent to 


be awitnels, therefore a perſon convicted of felony is not 


admiſlible. 5 Mod. 74: Salk. 261. Nor a pick-pocket re- 
turned from tranſportation. Barnes 79. Aﬀidavits made 


by illiterate perſons ſhould be perfectly explained to them. 


lee 4 Term Rep. 284. 
Where there is a good cauſe of action and a proper 
affidavit, defendant may be held to bail; and the court 


(of K. B.) will not go out of the affidavit or prejudge the 


cauſe, by entering into the merits. 1 St. 100. Plaintiff 
therefore muit ſtand or fall by his aftidavic, it being the 
conſtant and uniform practice not to receive a ſupplemen- 
tal or explanatory affidavit on the part of plaintiff; nor 
a counter or contradictory one on the part of defendant. 
2 Str. 1157: 1 WH 335+ 

But in C. P. where the firſt affidavit is defective, yet 
it is allowed to be ſupplied by another, on ſhewing cauſe 
againſt a common appearance. Barnes 100: 2 Wil}, 224: 
2 Black. Rep. 850. 

See further tit. Abatement ; Bail; & Impey's Inſtruftor 
Chr.in K. B. C. P. 
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AFFINAGE, Fr. afinage.] Refining of metal, purg alis 
metalli ; hence, fine and refine. | 

To AFFIRM, affirmare.] To ratify or confirm a for- 
mer law or judgment: ſo is the ſubſtantive afirmance 
uſed ftat. 8 Hen. 6. c. 12. And the verb itſelf by e, 
Symbol. part 2. tit. Fines, ſect. 152. 19 H. 7. cap. 20. 
See alſo the next word, 

AFFIRMATION, An indulgence allowed by law to 
the people called 2uafers, who in caſes where an oath is 
required from others, may make a ſolem afirmaticn that 
what they ſay is true. See Naters. 

AFFORARE, To affeer (which ſee); to ſet a value or 
price on a thing. Du Canye: 1 

AFFORATUS, Appraiſed or valued, as things vendi- 
ble in a fair or market. Cartular. Glaſton. M. S. fol. 58. 

AFFORCIAMENT, affrciamentum.} A fortreſs, ſtrong 
hold, or other fortification, Pn. Animad. on Coke, fol. 


184. 

AFFORCIARE, To add, to increaſe or make ſtronger. 
Ba#. lib. 4. c. 19. viz. in caſe of diſagreement of the 
jury, let the affiſe be increaſed. 

AFFOREST, afforeftare.] To turn ground into a foreſt, 
Chart. de Forefl. c. 1. When foreſt ground is turned from 
foreſt to other uſes, it is called di/afforeffed. Jide Foreſt. 

AFFRAY, Is derived from the F. word rayer, to 
affright, and it formerly meant no more; as where per- 
ſons appeared with armour or weapons not uſually worn, 
to the terror of others. See ſtat. 2 Ed. 3. c. 3. But now 
it fignifies a ſkirmiſh or fighting between two or more, and 
there muſt be a firoke given, or offered, or a weapon 
drawn, otherwiſe it is not an v. 3 Int. 158. An 
affray is a public offence to the terror of the king's ſubjects; 
and jo called, becauſe it effrighterh and maketh men afraid, 
3 Inft. 158. 

From this laſt definition it ſeems clearly to follow, 
that there may be an a//aut, Which will not amount to 
an affray ; as where it happens in a private place, out of 
the hearing or ſeeing of any, except the parties con- 
cerned; in which caſe it cannot be ſaid to be to the terror 
of the people. 

Alſo it is ſaid, that no quarrelſome or threatening 
words whatſoever ſhall amount to an affray ; and that 
no one can jullify laying his hands on thoſe who ſhall 
barely quarrel with angry words, withuut coming to 
blows; yet it ſeemeth that the conſtable may at the re- 
queſt of the party threatened, carry the perſon who 


| threatens to beat him before a juſtice in order to find 


ſureties. | 

Alfo, it is certain, that it is a very high offence to 
challenge another, either by word or letter, to fight a 
duel, or to be the meſlenger of ſuch a challenge; or even 
barely to endeavour to provoke another to ſend a chal- 
lenge, or to fight; as by diſperſing letters to that pur- 
poſe, full of reflections, and inſinuating a deſire to fighe. 
See on this ſubject Leach's Hawkins, i. cap. 63, ii. 
cap. to. & 17; £.13.h$8; c. 14. 88. 

But admitting that bare words do not, in the judgment 
of law, carry in them ſo much terror as to amount to an 
affray, yet it ſeems certain, that in ſome caſes there may 
be an affray, where there is no actual violence; as where 
2 man arms himſelf with dangerous and unuſual weapons, 
in ſuch a manner as will naturally cauſe a terror to the 
people; which is ſaid to have been always an offence at 
the EY 9e law, and is ſtrictly prohibited by ſtatute 2 EV. 

ol. I. 
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3. c. 3. See tit. Riding Armed. To make an affray in any 
of the king's inferior courts of juſtice is highly finable, 
3 1n/?.141: 12 Co. 71. | 

As to the power of conſtables and others in caſes of 
afjray, fee this Dictionary, tit. Conffad!e III. 1, 

A jultice of peace may commit @ffrayers, unul they 
find ſureties for the peace. And there is no doubt but 
that a juſtice of peace may and muſtdo all ſuch things to 
that purpoſe, which a private man or conſtable are either 
enabled or required by the law to do: but it is ſaid, that 
he cannot without a warrant authorize the arreſt of any per- 
ſon for an affray out of his own view ; yet it ſeems clear, 
that in ſuch caſe he may make his warrant to bring the - 
offender before him, in order to compel him to find ſureties 
for the peace. See Leach's Hawkins, P. C. i. cap. 63. 

It is inquirable in the court leet ; and puniſhable by 
Juſtices of peace in their ſeſſions, by fine and impriſon- 
ment. And it differs from aſſault, in that it is a wrong 
to the public ; whereas aſſault 1s of a private nature, 
Lams. lib. 2. yet indictment lies, as being a breach of the 
public peace. 

AFFREIGHTMENT, afretamentum.] The freight of 
a ſhip, from the French fret, freight. Pat. 11. Hen. 4. 
See Charter-party. 

AFFRI, vel Aa, Bullocks, or horſes or beaſts of the 
plough. —Mor. Angl. par. 2. f. 291. And in the county 
of Northumberland, the people to this day call a dull or 
flow horſe, a falſe aver or afer. Spelm. Gloſl. 

AFRICAN COMPANY. In the ninth year of King 
Niiliam III. the trade to a great portion of Mica, was 
in the hands of The Royal African Company, which under a 
charter from Charles II. enjoyed an excluſive trade from 
the port of Sallee, in South Barbary to the Cape of Good 
Hope, both inclufive, with all the iſlands near adjoining 
to thoſe coaſts. A new arrangement of this trade 
was made by ſtat. 9 & 10. J III. c. 26; by which the 
trade was opened; but this act continued in force only 13 
years; and not being renewed, the whole trade reverted 
again to the excluſive claim of the company. 

This African trade was put on a new footing by ſtat. 
23 Geo. II. c. 31 ; which made it lawful for all the king's 
ſubjects freely to trade between the port of Salize in South 
Barbary and the Cate Geod Iope, Thus was the trade 
taken out of the hands of the Ræyal African Company. The 
act then goes on to provide, that all perſons trading to 
that coaſt between Cape Blanco and the Cape of Grod Hope, 
ſhould be a body corporate by the name of The Company of 
Merchants trading to Africa; the admiſſion to which com- 
pany was made very eaſy, namely by the payment of 
only 40. The trade between the port of Sallee and Cape 
Blanco was left open to all perſons whatſoever. By ſtat. 
25 Geo. II. c. 40, ({ee/?. 24 Geo. Il. c. 49) all the forts caſtles 


and factories on the coaſt, from the port of Sallte to the 


Cape cf Good Hopes belonging to the old company, were 
transſerred to, and veſted in the new company; tor the 
like purpoſe of protecting and facilitating the trade. By 
ttat. 4 Geo. III. c. 20, the fort of Senegal lately ceded by 
£ranxce to Great Britain was in like manner veited in the 
new company. 

T'he fort of Senegal had been ceded to France by the 
peace of 1783, and the French King guaranteed to Great 
Britain the poſſeſſion of Fort James and the river Gambia 
both lying between the fort of Salle: and Cape Rouge. 
On that occaſion it was thought more beneficial for the 

F trade, 


A F R 
; trade, that the forts, ſettlements and factories between thoſe 
= ports which, by ſtat. 5 Geo. 3. c. 44, (repealing the above 
24cct of 4 Geo. 3. c. 20) had been veſted in the King, ſhould 
4 | | be reveſted in the company; this was accordingly done by 
; Rat. 23 Geo. 3. c. 65. The ſame freedom of trading there 
; was, notwithſtanding, continued to all the king's ſubjects. 
By ftat. 27 Geo. 3. c. 19.4 11, 12. which regards this 
trade, ſome regulations were made as to importing from 
1 5 Gibraltar, merchandize the produce of the Emperor of 
i NMorocco's dominions. | 
by AFRICAN SLAVE-TRADE. See this Di& tit. Slaves. 
| AGALMA. The impreſſion or image of any thing 
on a ſeal. Chart. Eag. Reg. pro We/tmonaft. Eccleſ. anno 
698. | 
[ - "AGE, tas, Fr. age.] In common acceptation ſignifies 
x a man's life from his birth to any certain time, or the 
day of his death: it alſo hath relation to that part of time 
wherein men live. But in the law it is particularly uſed 
for thoſe ſpecial times which enable perſons of both ſexes 
to do certain acts, which before through want of years 
and judgment they are prohibited to do. As for exam- 
ple; a man at twelve years of age ought to take the oath 
of allegiance to the king: at fourteen, which is his age 
of diſcretion, he may conſent to marriage, and chuſe his 
guardian: and at twenty-one he may alien his lands, 
goods and chattels: a woman at nine years of age is 
dowable; at twelve ſhe may conſent to marriage; at 
fourteen ſhe is at years of diſcretion, and may chuſe a 
guardian ; and at twenty-one ſhe may alienate her lands, 
Sc. Co. Lit. 78. 

There are ſeveral other ages mentioned in our ancient 
books, relating to aid of the lord, wardſhip, Sc. now 
of no uſe. Co. Lit. The age of twenty-one is the full * 
age of man or woman; which enables them to contract 
and manage for themſelves, in reſpe& to their eſtates, 
until which time they cannot a& with ſecurity to thoſe 
who deal with them; for their acts are in molt caſes 
either void or voidable. Pert. 

Fourteen is the age by law to be a witneſs ; and in ſome 
caſes a perſon of nine years of age hath been allowed to 
give evidence. 2 Hawk. P. C. c. 46.4 27. None may be a 
member of parliament under the age of twenty-one years; 

1 and no man can be ordained prieſt till twenty-four ; nor 
» be a biſhop till thirty years of age. See tit. In.; 
| alſo tit. Baron & Feme ; Dower ; Pleading. 
AGE-PRIER, ætatem precari, or etatis precatio.] Is 
4 when an action being brought againſt a perſon under age 
4 for lands which he hath by deſcent, he by petition or 
motion ſhews the matter to the court, and prays that the 
action may ſtay till his full age, which the court gene- 
rally agrees to. Terms de Ley 30. See Parol Demurrer. 
| AGENFRIDA. The true lord or owner of any thing. 
# | Leg. Ine, c. 50. apud Brompt. c. 45. | 
AGENHINE. See Third- Nigbt-Atun-hinde. 
AGENT AND PATIENT. When the ſame perſon 
is the doer of a thing, and the party to whom done: ae 
| | | wherk a woman endows herſelf of the beſt part of her 
| | ' huſband's poſſeſſions, this being the ſole act of herſelf to 
herſelf, makes her agent and patient. Alſo if a man be 
indebted unto another, and afterwards he makes the cre- 
| ditor his executor, and dies, the executor may retain ſo 
1 much of the goods of the deceaſed as will ſatisfy his debt; 
: and by this retainer he is agent and patient, that is, the 


* 2 _ E : I a — 
PRI — — DX— — — —ͤ—ͤ— — — 
* : 


_ 
ny 


— — 


a ao Ln SEES — 
2 — ́—— 


EE gene * ee. ag 7 


-- whey. PEI A 2 an 
2 3 


m 


1 


— 


ferences, by Mr. Fonblanque. 


formance. 


party to whom the debt is due, and the perſon that pays 


AGREEMENT. 
the ſame. But a man ſhall not be judge in his own cauſe, 
_ iniquum eft ali quem ſuæ rei efſe judicem. 8 Rep. 118, 
138. | 
AGILD, free from penalties, not ſubje& to the cuſ- 
tomary fine or impoſition. Sax. @ gild, five mula. Leges 
Aluredi, cap. 6. 

AGILER, From the Sax. 4 gilt. (without fault) an 
obſerver or informer. Blount. 

AGILLARIUS, Anciently an hey-ward, herd ward 
or keeper of cattle in a common field, ſworn at the 
lord's court by ſolemn oath.— There were two ſorts, one 
of the town or village, the other of the lord of the ma- 
nor. Cowel. See Kennet's Parech. Antiq. 534, 576. 

AIST, (from the Fr. gi/e, a bed orreſting-place.) Sig- 
nifes to take in and feed the cattle of ſtrangers in the 
king's foreſt, and to gather up the money due for the 
ſame. Chart. de Forejia. ꝙ H. 3.c. 9. The officers ap- 
pointed for this purpoſe are called agifers, or gift-rakers, 
and are made by the king's letters patent: there are 
four of them in every foreſt wherein the king hath any 
pawnage. Mautu. Forefl-Laws, c. 11 to 80. They are 
alſo called agiſtators, to take account of the cattle ag. 

AGISTMENT, agi/famentum.} Is where other men's 
cattle are taken into any ground, at a certain rate per 
week : it is ſo called, becauſe the cattle are ſuffered agi/cr, 
that is, to be levant and couchant there : and many great 
farms are employed to this purpoſe. 2 Ju. 643. Our 
graziers call cattle which they thus take into keep gi/e- 
ments; and to giſe or juice the ground, is when the occu- 
pier thereof feeds it not with his own ſtock, but takes in 
the cattle of others to agi/? or paſture it. Agi/tment is 
likewiſe the profit of ſuch feeding in a ground or field; 
and extends to the depaſturing of barren cattle of the 
owner, for which tithes ſhall be paid to the parſon. 
There is agi/tment of ſea-banis, where lands are charged 
with a tribute to keep out the ſea. Terre ax fate are 
lands whoſe owners are bound to keep up the ſea-banks. 
Spelm. in Romney-Marſh. See tit. Tithes. 

AGITATIO ANIMALIUM IN FORESTA, 
drift of beafts in the foreſt. Leg. Forest. 

AGIUS, Gr. z, e. holy. Men. Angl. p. 15, 17. 

AGNUS DEI. A piece of white wax in a flat oval 
form, like a ſmall cake, ſtamped with the figure of the 
lamb, and conſecrated by the pope. By ſtat. 13 Eliz. 
c. 2, Agnus Dei, croſſes, Sc. are not permitted to be 
brought into this kingdom, on pain of præmunire. 

AGREEMENT), agreamentum, aggregatio mentium.] 
A joining together of two or more minds in any thing 
done, or to be done. Plxud. 17. The joint conſent of 
two or more parties to a contract or bargain ; or rather, 
the effect of ſuch conſent. 

On this ſubject free uſe has been made of the new 
edition (1793) of © A Treatiſe of Equity,” vol. 1, with 
the very copious and uleful marginal notes and re- 
The Editor of this Dic- 
tionary had only an opportunity, on the preſent occaſion, 
of applying to the firſt volume of that very uſeful per- 
The ſubject ſeems to divide itſelf in the fol- 
lowing manner : 


I. Who may be parties to, or bound by an agree- 
ment. 


II. The various kinds of agreements; and of the aſ- 
ſent and diſagreement of parties. 
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AGREEMENT 1-IIL 


III. Of the operation of the ſtatute of frauds; and 


herein of evidence to explain agreements. 


IV. Of compelling the performance of agreements ; 
and herein of fraud in making them. 


I. A perſon non compos is not capable of entering into 
any agreement. See tit. 12's and Lunatics. 

Alſo an infant, for the ſame reaſon, is generally inca- 
pable of contracting, except for neceſſaries, Sc. See 
tit. Infant. : os 

A wife during the intermarriage is incapable of en- 
tering into any agreement in pais, being under power of 
her huſband. See tit, Barc: and Heme. 

The anceftor ſeiſed in fee may by his agreement bind 
his heir; therefore if A. agrees to (el lands, and receives 
part of the purchaſe money, but gies before a convey- 
ance is executed, and a bill is brought againſt the heir, 
he will be decreed to conyey, and the money ſhall go to 
the executor ; eſpecially if there are more debts due than 
the teſtator's perfonal eltate is ſufficient to pay. 2 Fern. 
215: Abr. Eg. 26 But if tenant in tail agrees to con- 
vey, or bargains and ſells the lands for valuable confide- 
ration, without fine ar recovery, and dies before the fine 
or recovery be levied or ſuffered, the iſſue is not bound 
either in law or equity; for equity cannot ſet aſide the 
ſtatute de donis z which ſays, Ihat woluntas donatoris ob- 
ferverny 3 nor can the court ſet up a new manner xf con- 
veyancing, and thereby ſuperſede fines and recoveries; 
for thereby the king would loſe the perquiſites by fines, 
or the writs of entry and fines for alienation. Hob. 203: 
1 Chan. Ca. 171: 1 Lev. 239: 2 Fent. 350. Yet 

f there be tenant in tail in equity as of a truſt, or under 
an equitable agreement, and he for valuable conſide- 


ration bargains and ſells the land without fime or reco- 


very, this ſhall bind his iſſue, becauſe the ſtatute de dons 
duth not extend to it, being an intail in equity and a 
creature of the court. 1 Chan. Ca. 234: 2 Chan. Ca. 
4: 1 Vern. 13 440: 2 Fern. 33, 583, 72 


II. On this head ſhall be conſdered, 

iſt, An Azreement executed already at the beginning; 
as where money is paid for the thing agreed, or other 
ſatisfation made. 2dly, An egreement after an act done 
by another; as where one doth ſuch a thing, and another 
perſon agrees to it afterwards, which is executed alſo : 
and 3dly, An agreement executory, or to be performed 
in futuro. This laſt ſort of agreement may be divided 
into two parts; one certain at the beginning, and the 
other when, the certainty not appearing at firſt, the par- 


ties agree that the thing ſhall be performed upon the cer- 


tainty known. Terms de Ley 31. See tit. Condition; 


Contract; Covenant. 


Every agreement ought to be perfect, full and compleat, 
being the mutual conſent of the parties; and ſhould be 
executed with a recompence, or be ſo certain as to give 
an action or other remedy thereon. Plowd. 5. Any 
thing under hand and ſeal which imports an agreement 
will amount to a covenant: and a proviſo, by way of 
agreement, amounts likewiſe to a covenant; and action 
may be brought upon them. 1 Leb. 155. 

If any eſtate in poſſeſſion or reverſion be made to me, 
I muſt agree to it, before it will be ſettled; for I may re- 
fule, and ſo avoid it: a releaſe, deed, or bond, is made 


and delivered to another to my uſe, this will veſt in me 


| agreements are not to be * parol, and part in writing; 
2 


without any agreement of mine; but, if I {pre to it, 
make the deed void. Dyer 167. And regular y where 
a man hath once di/agreed to the party himſelf, he can 
never after agree: and obligation being made to my uſe, 
and tendered to me, if I refuſe it, and after agree again 
and will accept it; now this agreement afterwards will 
not make the obligation good, that was void by the re- 
fuſal. Co. Lit. 79: 5 Rep. 119. 

An agreement may be as well in the party's abſence, as 
in his preſence; but a d;/agreement muſt be to the per- 
ſon himſelf to whom made. 2 Rep. 69. When en 
eſtate is made to a feme covert, ĩt is good, till diſagree- 
ment, without any agreement of the huſband : though a 
new eſtate granted to the wife where ſhe hath an eitate 
before, as by the taking of a new leaſe, and making a 
— in law, will not veſt till the-huſband agree to 
it. HM. 204. . 

That an aſſent on the part of the perſon who takes, is 
alſo eſſential to all. conveyances and contracts; for where 
a man is to be veſted with an intereſt, his acceptance is 
neceſſary ; See 2 Yentr. 198: 2 Salk. 618: 2 Leon. p 72. 
pl.g7: 5 Vin. Ab. 508. pl. 1. See Thompſon v. Leach, 
2 Fentr. 198, in which this ſubject is very elaborately 
diſcuſſed by Ventris, J. See alſo Butler and Baker's 
caſe, 3 Co. 26. 


? III. Beſides the bare words of an agreement, the 
common law, to prevent impolition, ordained certain 
ceremonies where an intereſt was to paſs; and there- 
fore appointed livery for things corporeal, and a deed 
for things incorporeal, Yet in equity where there 
was a conſideration, the want of ceremonies was 
not regarded. However, in former times, courts of 
equity were very cautious of relieving bare parol agree- 
ments for lands, not ſigned by the parties nor any money 
paid; (2 Feem. 216 3) although they would ſometimes 
give the party ſatisfaction for the loſs he had ſuſtained. 
And now by the tat. of 29 Car. 2. cap. 3, commonly 
called the Statute of Frauds, if an agreement be b 

parol, and xt /igned by the parties, or {\mebody lawfully au- 
he by them, (Pre. Ch. 402,) if ſuch agreement be not 
conteſted in the anſwer, it cannot be carried into exe- 
cution. But where, in his anſwer, the defendant allows 
the bargain to be complete, and does not inſiſt on any 
traud, there can be no danger of perjury ; becauſe he 
himſelf has taken away the neceſſity of proving it. (Pre, 
Ch. 208, 374: 1 ez. 221, 441: 4mb. 585.) So if ir 
be carried into execution by one of the parties, (2 Vn. 
455 : Pre. Chan. 519: 2 Freem. 268: Amb. 586: 2 Sera. 

783: Bund. 65, 94: 9 Med. 37: 1 Ven. 82, 221, 297, 
441: 3 A. 4: 1 Bro. Rep. 404: 2 Bro. Rep. 566. 

MSS. 4th July, 1786,) as by delivering poſſe flion, and 

iuch execution be accepted by the other, he that accepts 
it muit perform ls part; for where there is a perform- 
ance, the evidence of the bargain does not lie merely 

upon the words, but upon the fact performed: See 2 Bro. 
Rep. 566. And it is unconſcionable, that the party that 
has received the advantage, ſhould be admitted to ſay, 
that ſuch contract was never made. So, if the figning 
by the other party, or reducing the agreement into 
writing, be prevented by fraud, it may be good. Pre. 
Ch. 526: 5 in. Ab. 521. pl. 31: 1 Vern. 296. And 
although parol agreements are bound by the ſtatute, and 


yet 
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yet a depoſit, or collateral ſecurity for the performance 
of the written agreement, is not within the purview of 
the ſtatute 2 Yern. 617: 1 Bro. Rep. 269: 19th April, 
1785, MSS. See Treatiſe of Equity, i. 164—175, 
It was determined, very ſoon after the palling of the 
ſtatute of frauds, that an agreement figned by one of the 
parties, ſhould be binding on the party figning 
it. 2 Ch. Ca. 164: And in Sir James Lowther v. Carill, 
1 Hern. 221, the court appears to have thought, that 
one of the parties making alterations in the draft, and 


_ ſending it to the other to execute, who did execute it, 
would bring the caſe out of the ſtatute. But the autho- 


rity of this latter decifion ſeems to be done away by Lord 
Macclesfield's decree in Hawkins v. Holmes, 1 P. Wins. 770; 
by which his lordſhip held, that unleſs in ſome particu- 
lar caſes, where there has been an execution of the con- 
tract, by entering upon and improving the premiſſes, the 
party's ſigning the agreement is abſolutely neceſſary 
for completing it; and that to put a different conſtruction 
upon it would be to repeal it; and his lordſhip there- 
fore held, that the defendant having altered the draft 


with his own hand, was not a ſigning to take it out of 


the ſtatute ; though the vendor afterwards executed the 
conveyance, and cauſed it to be regiſtered. But this 
queſtion received more particular conſideration in the 
caſe of Stokes v. Meere, at Serjrart's Ina Hall, March 1, 
1786, in which caſe the court delivered their opinions 
that the fignature required by the ſtatute is to have che 
effect of giving authenticity to the whole of the inſtru- 
ment; and where the name 1s inſerted in fuch a manner 
as to have that effect, it did not much ſignify in what 
part of the inſtrument it was to be found; as in the for- 
mal introduction to a will. [Thus, This is the laſt 
will and teſtament of me 4, B. — written with the teſta- 
tor*s own hand has been deemed a ſufficient figning. ] But 
ir could not be imagined, that a name inſerted in the 
body of an infirument, and applicable to particular pur- 
poſes, could amount to ſuch an authentication as the 
itatute required ; ['Thus, in notes of an agreement, 
«© Mr. A. to do ſo and ſo,” tho? written by 4. himſelf, 
not a ſuficient ſigning ;] upon which, as well as upon 
another ground, the bill was diſmiſſed, See Mr. Cox's 
note (1) to Hawkins v. Holmes, IP. Wins. 770. 

If a defendant confeſs the agreement charged in the 
bill, there is certainly no danger of fraud or perjury in 
decreeing the performance of ſuch agreement. But it 


3s of conſiderable importance to determine whether the 


defeadant be bound to confeſs or deny a merely parol 
agreement not alledged to be in any part executed; or 
if he do confeſs it, whether he may not inſiſt on the ſta- 
rute, in bar of the performance of it? See Treatiſe of 
Equity, p. 168. note (4) where this ſubjeR is very accu- 
rately and ably diſcuſſed. To allow a ſtatute, having 
the prevention of frauds for its object, to be interpoſed 
in bar of the performance of a parol agreement, in part 
performed, were evidently to encourage one of the miſ- 
chiefs which the legiſlature intended to prevent. It is 
therefore an eſtabliſhed rule, that a parol agreement, 
in part performed, is not within the proviſions of the 
ſtatute. See Whitchurch v. Bevis, 2 Bro. Rep. 560. 

As to what acts amount to a part performance, the ge- 
nerel rule is, that the acts muſt be ſuch as could be done 
with no other view or defign than to perform the agree- 
ment, and not ſuch as are merely introductory, or an- 


cillary to it. Gunter v. Halſey, Amb. 586 : Whitbread v. 
Brockhur/?, 1 Bro. Rep. 412. The giving of poſleſſion is 
therefore to be conſidered as an act of part performance, 
Stewart v. Denton, MSS. 4th Faly, 1786 ; but giving di- 


rections for conveyances, and going to view the eſtate, 


are not. Clerk v. Wright, 1 Ath. 12: Whaley v. Bagnal, 
6 Bro. P. C. 45. Payment of money is alſo ſaid to be 
an act of part-performance ; Lacon v. Martins, 3 Ath. 4. 
But it ſeems that payment of a ſum, by way of earneſt, 
is not; Scaged v. Meale, Pre. Ch. 560: Lord Pengall 
v. Roſs, 2 Eq. Ca. Ab. 46. pl. 12: Simmons v. Cornelius, 
1 Ch. Rep. 128: But ſee Voll v. Smith, 3 Ch. Rep. 16, 
and Anon. 2 Freem. 128. | : 

In the caſe of Seaguwod v. Meale, Pre. Ch. 561, it is 
ſaid, that © where a man on promiſe of a leaſe to be 
made to him, lays out money in improvements, he ſhall 
oblige the leſſor afterwards to execute the leaſe ; becauſe 
it was executed on the part of the leſſee.” This dium 


is ſanctioned by the ſpirit of equity, and ſeems to do 


away the deciſions which require, even under the cir- 
cumitance of premiſſes being improved, an averment of 


its being part of the parol agreement that it ſhould be 


reduced into writing. 

A letter not only takes an agreement in conſideration 
of marriage out of the ſtatute, but alſo, agreements re- 
ſpeting lands, &c. Ford v. Compton, 2 Bro. Rep. 32: 
T axoney v. Crowther, 2 Bro. Rep. 318. But whenever 
a letter is relied on as evidence of an agreement, it mult 
be ſtamped before it can be read. Ford v. Comp tox. It muſt 
alſo diſtinctly furniſh the terms of the agreement. Seagood 


v. Meale, Pre. Ch. 560: Stra. 426: Clark v. Wright, 


1 Ai. 12; or it muſt at leaſt refer to ſome written inſtru- 
ment, in which the terms are ſet forth; Tawney v. Crow- 
ther, It muſt likewiſe appear, that the other party ac- 
cepted ſuch terms, and acted in contemplation of them, 

Where an agreement in writing is executed, it were 
not only againſt the expreſs proviſions of the ſtatute 
of frauds, but alſo againſt the policy of the com- 


mon law, to allow of parol evidence, for the purpoſe- 


of adding to, or varying the terms of the agreement. 
2 Att. 383: 3 Al. 8: Bunb. 65: 3 Will: 275. But if 
it be alledged, that ſome material part of the agreement 
was omitted, by fraud, or that the intention of the par- 


ties was miſtaken and miſapprehended by the drawers of 


the deed, in ſuch caſes, it ſeems, evidence wall be ad- 
miſſible, even tho? the agreement be executed. 2 Ak. 
203: 2 Fern. 98: 2 Fern. 547: 2 Ch. Ca. 180: a for- 
tiori, ſuch evidence will be admiſſible where the agree- 
ment is executory. 3 44. 388: 1 Fez. 456. It may 


be material to obſerve, where evidence dchvrs the deed. 


is admitted to ſhew. what was the conſideration of the 
agreement, that the conſideration to be proved mult be 
conſiſtent with the conſideration ſtated. 3 Term Rep, 
474: Fulbeck's Parallel, p. g. And if the deed ſpecify 
the conſideration to have been a ſum of money, evidence 
is not admiſſible, in order to ſuperadd another conſider- 
ation, as natural love and affection, Sc. 2 P. Mn. 204: 
1 Fez.128 : Nor, if the conſideration fail, can evidence 


be admitted to ſupport the conveyance as a gift. 277. 
627: 1 4th. 294: 3 Bio. Rep. 156; and though the 


deed ſpecify a particular conſideration and other c- 
derations, generally, no conſideration but that expreſſed 
ſhall be intended. Cro. Eliz. 343: but gu. whether other 
conſiderations might not be proved. l 10 
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AGREEMENT IV. 


IV. It has been ſaid that where the contract is good 
at law, equity will carry it into execution; but this 
propoſition is too generally ſtated; for though equity 
will enforce the ſpecific performance of fair and reaſon- 
able contracts, where the party wants the thing in ſpecie, 
and cannot have it in any other way ; yet, if the breach 
of the contract can be, or was intended to be, compen- 
ſated in damages, courts of equity will not interpoſe. 
See Errington v. Amig/ley, 2 Bro. Rep. 341: Cudd v. Rutter, 


1'P. Vn. 590 : Capper v. Harris, Bund. 1 35 


It is aſſuredly a general rule, that courts of equity will, 
under certain circumſtances, enforce the Tpecine perfor- 
mance of agreements, for the non-performance of which 
the party would be entitled to damages at law : but as 
the decreeing of {ſpecific performance is in the diſcretion 
of the court, it muſt not be conſidered” as an univerſal 
rule; for if the plaintiſf's title be involved in difficulties 


. which cannot be immediately removed, equity will not 


compel the defendant to take a conveyance ; though per- 
haps, he might at law be ſubject to damages for not com- 
pleting his purchaſe. See 1arlao v. Smith, 2 P. Ji us. 


193: Shapland v. Smith, 1 Bro. Rep. 75: Cooper v. Denne 


21ſt July 1792. M&S. 

Qu. Whether courts of equity will decree an agreement 
entered into by letter, if a deed appear to have been after- 
wards framed, (but not execated,) varying the terms ex- 
preſied in the letter? See Cote v. Maſjcal!,. 2 Vern. 34. 
Or if the terms be varied by parol. See Jorden v. Sow- 
kins, 3 Bro. Rep. 388. And as a letter ſetting forth the 
terms of an agreement, takes the agreement out of the 
ſtatute, it being a ſufficient ſigning; fo, it ſeems, it is a 
ſufficient ſigning, it a perſon, knowing the contents, ſub- 
ſcribe the deed as a witneſs only. JYdford v. Beaxeley 
3 4 503. : 

Ia the civil law, counter-letters, and all ſecret acts 
which make any change in agreements, are of no manner 
of effect with reſpect to the intereſt of a third perſon. 
i Vern. 240, 348, 475: 2 Fern. 466: 1 P. Vn. 768: 
2 Fez. 375: 1 Bla. Kep. 363 : for this would be an inh- 
delity contrary to good manners and the public intereſt, 
In caſes of this nature it is not neceſſary that the 
fraud reſpect an article expreſsly centracted for; but any 
repreſentation, miſleading the parties contracting, on 
the ſubject of the contract, is within the principle 
which governs this claſs of caſes. See 1 Bro. Rep. 543. 
and ſtated in Mr. Cex's.note to Roberts v. Roverts 3 P. 
Wins. 74. | 

The principle of the rule there laid down, though it 
has been moſt frequently applied to agreements in fraud 
of marriage, extends to every other ſpecies of agreements ; 
therefore, where a tradeiman compounding his debts, 


privately agreed with ſome of his creditors to pay them. 
the whole of their debts, by which they were induced to 


appear to accept of the compoſition ; ſuch private agree- 
ment was held to be a fraud on the other creditors, 2 Vern. 
71, 602: 1 4th. 105; and it ſeems that ſuch fraud is 


now reltevable at law, 2 Term. kep. 763: The caſe of 
Lewis v. Chaſe, 1 P. Vins. 620, is however irreconcilable 


with this principle; it may theretore be material to ob- 
ſerve, that it is very much ſhaken, it not over-ruled, by 
leveral ſublequen: caſes, particularly Smh v. Bromley, 
Doug. 670. But though private agreements in fraud of 
third perjons, be void, yet if a bond or note be given 
by A. the more effectually to enable B. to bring about a 
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AL B. 


match, &c. ſuch bond or note may be recovered upon at 
law, Monltefiori v. Montęftori. 1 Bla. Rep. 303. And a con- 
veyance of land for ſuch purpoſe, notwithſtanding a de- 
feaſance, will be ſuſtained in equity, 13 Fin. Ab. 525: 
2. Bro. P. C. 88. 
AG RI, Arable lands in the common fields. Forte/cue. 
AID, See tir. Taxes ; | Tenure, I. 8. II. 6. 
AID-PRAYER, auxilizm petere.] A word made uſe of 
in pleading, for a petition in gurt to call in help from. 
another perſon that hath an intere ſt in the thing conteſted; 
this gives ſtrength to the party praying in aid, and to the 
other likewiſe, by giving him an opportunity of avoiding 
a prejudice growing towards his own right. As tenant 
for lite, by the curteſy, for term of years, Sc. being im- 
pleaded, may pray in aid of him in reverſion ; that 1s, 
defire the court that he may be called by writ to alledge 
what he thinks proper for the maintenance of the right of 
the perſon calling him, and of his own. F. N. B. 50. 
Aid ſhall be granted to the defendant in gjectione firm, 
when the title of the land is in queſtion : leſſee for years 
ſhall have az in treſpaſs; and tenants at will: but tenant 
in tail ſhall not have aid of him in remainder in fee; for 
he himſelf hath the inheritance. Dand. Abr. 292. Ina 
writ of replevin, the avowry being for a real ſervice, a:4 
is granted before iſſue; and in action of treſpaſs after 
iſſue joined, if there be cauſe, it ſhall be had for the de- 
fendant, tho* never for the plaintiff, Jenk. Cent. 64 : 
Fitz. Abr. 7. There ought to be privity between a per- 
ſon that joins in aid and the other to whom he is joined; 


cotherwiſe joinder in a ſhall not be ſuffered. Danv. 318. 


There is a prayer in aid of patrons, by parſons, vicars, &c. 
And between coparcencers, where one coparcencer ſhall 
have aid of the other to recover pro rata. Co. Lit. 341. 6. 
And alſoſervants, kaving done any thing lawfully in right 
of thei: maſters ſhall have aid of them. Terms de Ley 34. 

AID OF "THE KING, auxilium regis.] Is where the 
king's tenant prays aid of the king, on account of rent de- 
manded of him by others. A city or borough, that hold 
a fee farm of the king, if any thing be demanded againſt. 
them which belongs thereto, may pray in aid of the king : 
and the king's bailiffs, collectors, or accountants ſhall have 
aid of the king. In theſe caſes the proceedings are ſtopp'd 
till the King's counſel are heard to ſay what they think 
fit, for avoiding the king's prejudice: and this aid ſhall 
not in any caſe be granted after iſſue ; becauſe the king 
ought not to rely upon the defence made by another, 
Jenk. Cent. 64: Terms de Ley 35. See ſtats. 4 Ed. 1. cc. 
1, 2:14 Ed. III. F. 1. c. 14: 1 H. 4. c. 8: See alſo 
Com. Dig. tit. Aide. 

AILE, or ail of the French aiexl, awus.] A writ 
which lies where a man's grandfather being ſeiſed of lands 
and tenements in fee ſimple the day that he died, ard a 
ſtranger abateth or entreth the ſame day, and diſpoſſeſſes 
the heir of his inheritance. F. N. B. 222. See tit. Ae 
F Mort d'anceſtor. F 

AL or ALD ; from Saxon, cal, age.] This ſyllable 
in the beginning of the names of places denotes anti- 
quity ; as Aldtorough, Aldworth, Sc. —Blount. 

ALANERARIUS, A manager aud keeper of dogs, for 
the iport of hawking, from alanus, a dog, known to the 
ancients. Du Frese But Mr. Blount renders it a faul-coner. 

ALBA, the 416.] A ſurplice or white ſaceraotal velt 
anciently uſed by otficiating prieſts. | 

ALBA. 


AL B A 


ALBA FIRMA. When quit- rents, payable to the 
Crown by ſrecholders of manors, were reſerved in filver, 
or white money, they were ancient'y called wwhite-rents, 
or blanch farms reditus alli; in contradiſtinction to rents 
reſerved in work, grain, &e. which were called reditus 
nigri, or black malle. 2 Inſt. 19: & wide 2 Irft. 10, where 
it ſeems uſed for a ſpecies of tenure. See tit. Blanch 
farmes | | | 
In Scotland this kind of forall payment is called Slench- 
holding, or reditus albæ fi me. 2 Comm. 43. 

ALBERGELL UM, +4a/fterga ] An habergeon; a de- 
:ence for the neck.  Howveden 611. 

ALBINA'TUS JUS, Is the doit d' aubaine in France, 
whereby the king at the death of an alien, is entitled to all 
he is worth, unleſs he has peculiar exemption. Com mr, 
372. Albinatus is derived from alibi natus, Spelm. Glys. 24 
Ibis was repealed by the laws of France in June 1791. 
ALBUM, fee Alba Firma. 


ALDER, the firſt ; as alder bet, is the beſt of all; alder 


lige, the molt dear. 

ALDERMAN, Sax. ealderman, Lat. aldermannus.] 
Hath the ſame fignification in general as ſenator, or ſenior: 
but at this day, and long fince, thoſe are called alder men 
who are aſſociates to the civil magiſtrates ofa city or town 
corporate. See Spelm. Gloſs. 25. An alderman ought to 
be an inhabirant of the place, and reſident where he is 
choſen ; and if he removes he is incapable of doing his 
duty in the government of the city or place, for which he 
may be disfranchiſed. Mod. Rep. 36. Alderman Lang- 
ham was a freeman of the city of London, and choſen alder- 
man of a ward, and being ſummoned to the court of alder- 
men he appeared, and the oath to ſerve the office was ten- 
dered to him, but he refuſed to take it, in contempt of 
the court, &c. whereupon he was committed to Newgate ; 
and it was held good. March. Rep. 179. 

The aldermen of London, &c. are exempted from ſerving 
inferior offices; nor ſhall they be put upon aſſiſes, or ſerve 
on juries, ſo long as. they continue to be a/dermen. 2 Cro. 
585. See tit. London. 

In Spe/man's Glaſſary we find that we had anciently a ti- 
tle of a/dermannus totixs Angliæ; mentioned in an inſerip- 
tion on a tomb in Ramſey abbey. And this officer was in 
nature of Lord Chief. Juſtice of England. Spelm. Aider- 
man was one of the degrees of nobility among the Saxons, 
and ſignified an earl; ſometimes applied to a place, it 
was taken for a general, with a civil juriſdiction as well 
as military power; which title afterwards was uſed for a 
judge, butit literally imports no more than elder, 

There was likewiſe aldermannus hundredi, (the alderman 
of the hundred,) which dignity was firſt introduced in the 
reign of Hen. 1. Du Freſne. Cowel. : 

AL ECCLESLE, The wings or ſide-iſles of the 
church; from the French, Les ailes de PEzlije. 

ALECENARIUM, A ſort of hawk called a lanner. 
See Putura. ; 

ALEHOUSES, Are to be licenſed by juſtices of peace, 
who take recognizances of alehouſe-keepers not to ſuffer 
diſorders in their houſes, and they have power to put 
down alchouſes, &c. But the act is not to reſtrain ſelling 
of ale in fairs. Stat. 5 £& 6 Ed. 6. c. 25. Alebouſe heepers 
are liable to a penalty of 20s. for keeping alebonſes with- 
out licenſe; not exceeding 40s. nor under 105, for 
ſelling ale in ſhort meaſure; and 105. for permitting 
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tippling, Se. and perſons retailing al? or beer, @/eouſe 
Arepers, Oc. ſhall fell their ale by a full ale quart or pint, 
according to the fardard in the Excheguer, marked from 
the ſaid ſtandard; and ſub-commiſſioners, or colleRors 
of exciſe, are to provide ſubſtantial ale quarts and pints in 
every town in their diviſions ; and mayors and chief of- 
hcers to mark meaſures, or forfeit 5/. by Ratute 1 Fac. 1. 
c. 9: and ſee ſtat. 4 Zac. 1 c. 5: 21 Jac. 1.c 5: 1 Car. 1. 
c. 4: 3 Car. 1. c. 4: 11S 12, 3. c.15. See tit. Inns; 
Brewers, | 

By the flat. 26 Cee. 2. c. 41, Juſtices on granting li- 
cences are to take recognizances in 10/. with ſureties in 
the like ſum for the maintaining good order, Licences 
to be granted to none, not licenſed the preceding year, 
unleſs they produce certificates of their good character. 


Licence only to extend to that place for which it was 


granted. Licenſes to be granted on the firſt of September, 
or within twenty days after, yearly, and to be for one 
yearly only; penalty for ſelling ale, &c. without a li- 
cence, by this and fubſequent acts, firſt offence 405. ſe- 
cond offence 41. third offence 67. | | 

As to licences ſee the above ſtatutes and ſtat. 29 Geo. 2. 
c. 12: 5 (eo. 3. c. 46: 30 Geo. 3.c. 38: and laitly 32 
Gee. 3. c. 59; by which laſt act no perſon can ſell wine 
by retail to be drank in his own houſe, who has not alſo 
an ale licence. See tit. Drunkenne/+. 

ALER SANS JOUR, H.] To go without day; viz, 
to be finally diſmiſſed the court, becauſe there is no ſur- 
ther day aſſigned for appearance. Kirch. 146. 

ALE- SILVER, A rent of tribute annually paid to 
the lord mayor of London, by thoſe that ſell ale within 


the liberty of the city. Antig. Purvey. 183. 


ALESTAKE, A may-pole called aleftate, becauſe 
the country people drew much ale there; but it is not 
the common may-pole, but rather a long ſtake drove into 
the ground, with a ſign on it, that ae was to be fold. 

ALE-TASTER, Is an officer appointed in every court 
leet, ſworn to look to the aflize and goodneſs of ale and 
beer, c. within the precincts of the lordſhip. Kitch. 46: 
In London there are ale comers, who are officers appointed 
to tate ale and beer, Ec. in the limits of the city, 

ALFET, Sax. Alfieth.] A cauldron or furnace, where- 
in boiling water was put for a criminal to dip his arms 
in up to his elbow, and there hold it for ſome time. 
Du Cange. See tit. Ordeal. 

ALIAS, A ſecond or further writ, iſſued from the 
courts at W:minfter, after a capias, Ie. ſued out with- 
out effect. 

ALIAS DICTUS, Is the manner of deſcription of a 
defendant, when ſued on any ſpecialty; as a bond, &c. 
where after his name, and common addition, then comes 
the alias dict. and deſcribes him again by the very name 
and addition, whereby he is bound in the writing. 
Dyer 50: Fenk. Cent. 119. See Miſnomer. 

ALIEN, Alienus, Alienigena.] Generally ſpeaking, 
one born in a foreign country, out of the allegiance of 
the king. Under this head ſhall be briefly introduced 
the preſent ſtate of the law, in particular, as to I. Aliens, 


II. Denizens. III. Naturalized Subjefts. IV. Of the ge- 


neral effect of the Laws on Aliens. 


I, An AL1sx born may purchaſe lands or other eſtates, 
but not for his own uſe, for the king 1s thereupon _ 


ed 
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ALIEN II-III. 


tled to them. 1 I/. 2. and the notes there. But under 
the ſtat. 13 Geo. 3. c. 14, aliens are enabled to lend money 
on the ſecurity of mortgages of eſtates in the He Iudia 
Colonies, and may have every remedy to recover the 
money lent, except forecloſing the mortgage and obtzin- 
ing poſſeſſion of the land ; which 1s poſitively prohibited 
by the ſtatute. Nor ſhall a woman alien, wife of a natu- 
ral born ſubject, be endowed. 7 Rep. 25. a: 1 1ſt. 31. 6. 
but ſee the note there contra. Nor a Jeweſs wife of a 
huſband converte] to the Chriſtian religion. Id. 16. See 
this Dict tit. Dower, An alien may however acquire a 
property in goods, money, and other pey/onal eſtate, or 
may hire a houſe for his babitation. 7 Rep. 17. For per- 
ſonal eftate is of a tranſitory or moveable nature, and this 
indulgence is neceſſary for the advancement of trade. 
Aliens alſo may trade as freely as other people, only 
they are ſubje& to certain higi;er duties at the Cu/?om 
Huſe; and there alſo ſome obſolete ſtatutes, {1 Nic. 3. 
c. 9: 14H.8.c 2: 21 H. 8. c. 16: 22 H. 8. c. 13: 32 
H. 8. c. 16:) prohibiting alien artificers to work for 
themſelves in this kingdom, and making void all leaſes 
of houſes or ſhops to aliens; | See tit. 42;ficers ;] but it is 
generally held-that theſe were virtually repealed by tat. 
5 Eliz. c. 7, prohibiting the importation of ſome foreign 
manufactures; ſee however 1 1 fl. 2. in note. Alſo an 
alien may bring an action concerning perſonal property; 
and may make a will and diſpoſe of his perſonal eſtate. 
Lutw. 34. Thele rights of aliens muſt be underſtood of 
alien friends only; for alien enemies have no rights, no 
privileges, unleſs by the king's ſpecial favour during the 
time of war, 1 Comm. 372. and fee Cro. Elix. 683: 
Sk/n. 370. 

Where it is ſaid that an alien 1s one born out of the 
king's dominions or allegiance, this muſt be underſtood 
wita ſome reſtrictions. The common law was abſolutely 
ſo, with only a very few exceptions ; ſo that a particular 
act of porliament, (ſtat. 29 Car. Ii. c. 6,) was neceflary 


after the reſtoration to naturalize children of Engr ſub- 


jects born in foreign parts Curing the troubles. This 
maxim of law proceeded on a general principle that every 
man owes aatural allegiance where he is born, and cannot 
owe two ſuch allegiances at once. Yet the children of the 
king's ambaſſadors born abroad were always held to be 
natural born ſubjects. 7 Rep. 11.4 18. the father owing 
no local allegiance to the foreign prince; and repreſenting 
the king of Englund; and by the ſtat. 25 E. 3. A. 2, it is 
declared to be the law of the crown of Auglaud, that the 
king's children wherever torn are of ability to inherit the 
crown ; and to enccurage foreign commerce it is enacted 
by the ſame ftatute, that all children born abroad, provi- 
ded both their parents were at the time of the child's birth in 
allegiance to the king, and the mother had paſſed the ſeas 
by her huſband's conſent, might inherit as if born in 
England. See Cro. Car. 601: Mar. g1: Fenk. Cent. 3. 

By ſeveral more modern ſtatutes 7 Aan. c. 5: 10 Aun. 
c. 5: 4 Cc. 2. c. 21: and 13 Geo. 3. c. 21,) theſe reſtric- 
tions are ſtill further taken off; ſo that all children born 
out of che king's ligeance, whoſe fathers (or grand fat lers 
by the father's ſide) were natural born ſubjects, though 
their mothers were aliens, are now deemed to be natural 
born ſubjeQs themlelves to all intents and purpoſes, un- 
leſs their ſaid anceſtor were attainted, or banithed beyond 
ſea for high treaſon; or were at the birth of ſuch 
children in the ſervice of a prince at enmity with Great 


Britain. See ſtat. 4 Geo. 2. c. 21. [The iſſue of an Englifs 
woman by an alien, born abroad is an alien. 1 Vent. 422: 
4 Term Rep. 400, ſolemnly decided.] But grand=chilaren 
of ſuch anceſtors ſhall not be privileged in reſpe& of the 
aliens duty, except they be proteſtants and actually re- 
fide within the realm; nor ſhall be enabled to claim any 
eſtate or intereſt, unleſs the claim be made within five 
years after the ſame ſhall accrue. 

The children of aliens born here in England, are, ge- 
nerally ſpeaking, natural-born- ſubjects, and entitled to 
all the privileges of ſuch. 1 Comm. 373. 


II. ADzx1z+s is an alien born, but who has obtained, 
ex donatione regis, letters patent to make him an Engl; 
ſubject ; a high and incommunicable branch of be oyal 
prerogative. 7 Rep. 25. A denizen is in a kind of mid- 


dle ſtate between an alien and natural- born ſubject, and 


partakes of both of them. He may take lands by pur- 
chaſe or deviſe, which an alien may not; but cannot 
take by inheritance. 11 Rep. 67; for his parent through 
whom he mult claim, being an alien had no inheritable 
blood; and therefore could convey none to the ſon. 
And upon a like defect of hereditary blood the iſſue of a 
denizen born gere denization caunot inherit to him 
but his iſſue born after may, to the excluſion of that born 
before. 11 8: YVaugh. 285, But by fiat. 11 & 12 
Wil. 3. c. 6, all perſons being natural born ſubjects may 
inherit as heirs to their anceſtors, though thoſe anceſtors 
were aliens. See alſo ſtat. 25 Geo. 2. c. 39, by which his 
ſtatute of Wil. 3. is reſtrained to perſons in being at the 
death of the anceſtor; and diveſts the eſtate from daughters 


infavour of after-born fons. Both theſe acts are extended 


by itat. 16 Geo. 3. c. 52, to Scotland. 

A Denizen is not excuſed from paying the alien's 
duty and ſome other mercantile burthens. See flat. 
22 H. g. c. 8. And no denizen can be of the privy coun- 
cil, or either houſe of parliament, or have auy office of 
trult civil or military, or be capable of any prant of 
lands, &c. from the crown. Stat. 12 VJ. 3. c. 2. 


III. Naturalization cannot be performed but by 
act of parliament; for by this an alien is put in the ſame 
{tate as if he had been born in the king's ligeance; ex- 
cept only that he is (by the ſtat. 12 , 3,) incapable, as 
well as a denizen, of being a member of the privy coun- 
cil or parliament, holding offices, grants, &c. No bill for 
naturalization can be received without ſuch diſabling clauſe 
in it; (ſtat. 1 Geo. 1. c. 4.) nor without a clauſe diſabling 
the perſon from obtaining any immunity in trade thereby, 
in any foreign country; unleſs he ſhall have reſided in 
Great Britain for ſeven years next after the commencement 
of the ſeſlion in which he is naturalized ; (tat. 14 Geo. 3. 
c. 843) neither can any perſon be naturalized or reſtored in 
blood unleſs he hath received the Sacrament of the Lord's 
Supper within one month before the bringing in of the 
bill; and unleſs he alſo takes the oaths of allegiance and 
ſupremacy in the prefence of the parliament. (ſtat. 
7 Jac. 1.c. 2.) But theſe proviſions have been ulually 
diſpenſed with by ſpecial acts of parliament previous to 
bills of naturalizatin of any foreign princes or princeſſes. 
See ſtatutes 4 Han. c. 1: 7 Geo. 2. c. 3: 9 Geo. 2. c. 24 
4 G-0. 3. c. 4. &c. | 

Theſe are the principal diſtinctions between Alens, 
Dentzens, and Natives; diſtinctions which it hath been 
trequently endeavoured withia the preſent century to lay 
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almoſt totally aſide by one general naturalization-aR for | 


all foreign proteſtants. An attempt which was once 
carried into execution by ſtat. 7 Ann. c. 5; but this after 
three years” experience was repealed by flat. 10 Ann. c. 5; 
except the clauſe for naturalizing the children of Engli/þ 
parents born abroad. However, every foreign ſeaman 


who in time of war ſerves two years on board an Englifs 


ſhip by virtue of the king's proclamation, 1s by ſtat. 13. 
Geo. 2. c. 3, ip/o facto naturalized, under the like reſtric- 
tions as in ſtat. 12 . 3. c. 2. And all foreign Proteſtants 
and Jeus, upon their reſiding ſeven years in any of the 
American colonies, without being abſent above two 
months at a time, and all foreign Proteſtants ſerving two 
years in a military capacity there, or being three years 
employed in the whale fiſhery, without afterwards ab- 
ſenting themſelves from the king's dominions for more 


than one year, and none of theſe falling within the inca- 
pacities declared by ſtat, 4 Geo. 2. c. 21. (viz. attaint, Oc.) 
hall, on taking the oath of allegiance and abjuration, 


cr in ſome caſes an affirmation to the ſame effect, be na- 


turalized to all intents and purpoſes as it they had been 
born in this kingdom; except as to fitting in parlia- 


ment or the privy council, and holding offices or grants 
of land, from the crown, in Great Britain or Trelaud. See 
ſtatutes 13 Geo. 2. c. 7: 20 Geo. 2. c. 44: 22 Geb. 2. c. 45: 


2 Geo. 3. c. 25: 13 Geo. 3. c. 25: 20 Geo. 3. c. 20. They 
therefore are admithble to all other privileges, which 


Proteſtants or Jews born in this kingdom are entitled to. 
What thoſe privileges are with reſpect to Jews in parti- 
cular was the ſubject of very high debate about the time 


of the famous Jew bill; ſtat. 26 Geo. 2. c. 26; which 


enabled all Jews to prefer bills of naturalization in par- 
liament without receiving the ſacrament as ordained by 
ſtat. 7 Jac. I. c. 2: but this act continued only a few 
months, and was then repealed by ſtut. 27 Geo. 2. c. 1. 


IV. An alien enemy coming into this kingdom, and 
taken in war, ſhall iuffer death by the martial law; and 
not be indicted at the common law, for the indictment muſt 


conclude contra liceantiam ſuam, c, and ſuch was never 
in the protection of the king. Molloy de Fur. Marit. 417. 


Aliens living under the protection of the king, may have 


the benefit of a general pardon. Hob. 271. No alien 


hall be returned on any jury, nor be {worn for trial of 
iſſues between ſubject and ſubject, Sc. but where an 


alien is party in a cauſe depending, the inqueſt of jurors 


b are to be half denizens, and half alen but in caſes of 
high treaſon, this is not allowed. 2 /. 17. See ſlat. 
27 E. 3. c. 8, that where both parties are aliens the in- 


queſt ſhall be all aliens, and ſtat. 28 E. 3. c. 13. 28 to trials 


between denizens and aliens; See alſo 1 Com. Dig. tit. 


Alien. (C. 8.) 


Tho' aliens are ſubject to the laws, and in enormous 


oſſences (as murder, Sc.) are liable in the ordinary 


courſe of jullice, yet it may be too harſh to puniſh them 


on a local ſtatute.— Thus, a French priſoner indicted for 
privately ſtealing from a ſhop was acquitted of that by 


the direction of the judge, and found guilty of the lar- 
ceny only. Ferft. 188. a 

A very great influx of Frenchmen into England having 
been cauſed in the years 1792 and 1793 by the troubles 
in France, and there being cauſe to tujpect that ſome of 
them were ſent here for dangerous and unjuſtifiable pur- 


poſes, an act was paſſed, Rat. 33 Geo. 3. c. 4, commonly 


called the Alien-Bill, compelling the maſte?s of ſkips ar · 


riving from ſoreign parts, under certain penalties, to 
give an account at every port of the number and names of 
every foreigner on board to the cuſtom-houle officers 
appointing juſtices and others to grant paſſports to ſuch 


aliens; and giving the king power to rettrain and to ſend 


them out of the kingdom on pain of tranſportation, and 
on their return, of death. The ſame act alſo directs an 
account to be delivered of the arms of aliens, which, if 
required, are to be delivered up, and aliens were not to 


go from one place to another in the kingdom without 


paſſports. This a& was in the firſt inſtance temporary ; 
and tho* oppoſed in both houſes, was proved by circum. 
ſtances: of a very ſerious nature, to have been abſolutely 


neceſſary. 


By the various acts of parliament above mentioned, 
moſt, if not all of the niceties of the old law relative to 
aliens are obviated and reduced to plain and intelligible 
rules. Sce 1 Comm. 366—375: 1 If. 2 and 8, and the. 
notes there; and 7 Rep. Calwin's cate, As to deſcents 
between aliens collaterals, Collingwood v. Pace, 1 Vent. 
413: 1 Sid. 193. As to pleading alienage, fee tit. 
Abatement, And for further matter on the whole of the 
ſubje&, Com. Dig. tit. Alien. 

ALIENATION, from alienare, to alien.] A transfer- 
ring the propercy of a thing to another: it chiefly relates 
to lands and tenements; as to alien land in fee, is to fell 
the fee-ſimple thereof, Sc. And to allen in mortmain, 
is to make over lands or tenements to a religious houſe or 
body politic. Fines for alienations are taken away by 
Rat. 12 Car. 2. c. 24, except fines due by particular cut- 
toms of manors. All perſons who have a right to lands 
may generally alien them to others: but ſome alienation; 
are forbidden: as an alienation by a particular tenant, 
ſuch as tenant for life, c. which incurs a forteiture of 
the eſtate. Co. Lit. 118. For if leſſee for life, by livery, 
alien in fee, or make a leaſe for the life of another, or 
gift in tail, it is a forfeiture of his eſtate : ſo if tenant in 
dower, tenant for another's life, tenant for years, Sc. do 
alien for a greater eſtate than they lawfully may make. 
Co. Lit. 233, 251, Conditions in feoffments, Sc. that 
the feoffee ſhall not alien, are void. Co. Lit. 206: 
Hob. 261. And it is the ſame where a man poſſeſſed of 
a leaſe for years, or other thing, gives and ſells his 
whole propetty therein, upon ſuch condition: but one 
may grant an eſtate in fee, on condition that the grantee 
ſhall not alten to a particular perſon, Oc. And where a 
reverſion is in the donor of an eſtate, he may reſtrain an 
elienation by condition. Lit. 361: Wod's Inft. 141. 
Eſtates in tail, for life, or years, where the whole inte- 
reſt is not parted with, may be made with condition not 
to alien to others, for the preſervation of the lands granted 
in the hands of the firſt grantee. h 

ALIMONY, alimonia, Nouriſhment or maintenance. } 
In a legal ſenſe, it is taken for that allowance which a 
married woman ſues for and is entitled to, upon ſepara- 
tion from her huſband. Terms de Ley 38. See tit. Baron 
aud Heme. ö 

ALLAUNDS, a5 alanis, Sqibiæ gente, Hare-hounds. 

ALLAY, Lat. allzya.] The mixture of other metals 
with filver or gold. This a//ay is to augment the weight 
of the filver or gold, ſo as it may defray the charge of 
coinage, and to make it the more fuſile. A pound weight 
of ſtandard gold, by the preſent ſtandard in the mint, is 
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twenty-two carats fine, and two carats allay and a pound | 
weight of right ſtandard filver conſiſts of eleven ounces 


two-penny weight of fine filver, and eighteen penny 
weight of allay. 


Lowndes's Efſay upon Coins, pag. 19. & 
9 H. 5./f . 

ALLEGIANCE, allegiantia, formerly called /izeance, 
from the Latin alligare & ligare ; 1. e. ligamen fidei.) The 
natural and lawful and faithful obedience which every ſub- 
ject owes to his prince. It is either perpetual, where one 
is a ſubje& born; or where. one hath the right of a ſub- 
je& by naturalization, Sc. or it is temporary, by reaſon 
of reſidence in the king's dominions. To ſubjects born, 
it is an incident inſeparable ; and as ſoon as born, they 
owe by birth-right obedience to -their ſovereign: and it 
cannot be confined to any kingdom, but follows the ſub- 
ject whereſoever he goeth. The ſubjects are hence called 
liege people, and are bound by this all-giance to go with 
the king in his wars, as well within as without the king- 
dom. 1 ff. 129 a: 2 1nft. 741. 7 Co. 4. Caluir's Caſe. 

By the common law, all perſons above the age of twelve 
years were required to take the oath of allegiance in 
courts-leet. | 

Aud there are ſeveral ſtatutes requiring the oath of 

allegiance and ſupremacy, Cc. to be taken under penal- 
ties: juſtices of peace may fummon perſoris above the 
age of eighteen years to take theſe oaths. 1 Elix. cap. 1 : 
1. M. c. 1, 8. 1 Ann. flat. 1. . 22. For the other 
ſtatutes reſpecting allegiance fee 5 Elis. c. I. ect. 5: 3 
Fac. I. c. 4: 7 Jac. I. c. 6: 25 Car. 2. c. 2: 78 8 
N. z. c. 24 27: 13 14 . 3. c. 6: 1 An. c. 22: 
6 Ann. c. 14: 8 Aun. c. 15: 1 Geo. 1. c. 13: 2 Geo. 2. c. 
31: 6 Geo. 3. c. 53. And fee title oaTEs, and Kyad's 
Com. Dig. tit. Allegiance. By the ſtat 3 Zac. 1. c. 4. if 
any natural born ſubject be withdrawn from his allegiance 
and reconciled to the pope or ſee of Rome, or ſhall pro- 
mile obedience to any other Prince or tate, he, his pro- 
curers, counſellors, aiders and maintainers, ſhall incur 
the guilt of High Treaſon. 

ALLEGIARE, to defend or juſtify by due courſe of 
law. Leges Alured. cap. 4. \Speim. | 

ALLER, This word is uſed to make what is added to 
ſignity ſuperlatively ; as aller goed is the greateſt good. 
See Alder. Aller ſans jour, ſee Aer. | 

ALLEVIARE, tolevy or pay an accuſtomed fine. Corvel, 

ALLOCATION, allocatio.] In a legal ſenſe, an allow- 
ance made upon account in the Exchequer ; or more pro- 
perly a placing or adding to a thing. | 

ALLOCATIONE FACIENDA, A writ for allowing 
to an accountant ſuch ſums of money as he hath lawfully 
expended in his office; directed to the lord treaſurer, and 
barons of the Exchequer, upon application made, Reg. 
Orig. 206. 

ALLOCATO COMITATU, A new writ of exigent 
allowed, before any other county court holden, on The for- 
mer not being fully ſerved, or complied with, Sc. Fitz. 
Exig. 14. 


ALLODIAL. This is where an inheritance is held 


without any acknowledgement to any lord or ſuperior ; 
and therefore is of another nature from that which is 
feodal. Allodial lands are free lands, which a man en- 
Joys without paying any fine, rent, or ſervice to any other. 
Alodium, In Domeſday book it ſigniſies @ free mancur; and 
alodarii Lords Paramount. Kent: Co. Lift. 1, 5. & fee 2 
_— 45» Sc. And this Dict. tit, Tenure, 
OL. 4, 


ALN 


ALLUMINOR, from the Fr. allumer, to enlighten.] 
One who anciently illuminated, coloured cr painted upon 
paper or parchment, particularly the initial letters of an- 
cient charters and deeds. The word is nſed far. 1 R. 3. 


c. g. 

ALMANACE, Is part of the law of England, of 
which the courts muſt take notice, in the returns of writs, 
c. but the almanack to go by is that annex'd to the Book 
of Common Prayer. Mod. Caf. 41, 81. See tit. Tear. 

The diverſity of fixed and moveable feaſts was con- 
demned per tot. cur. for we know neither the one nor the 
other but by the almanacks, and we are to take notice of 
the courſe of the moon. 6 Mid. 150, 160: Paſch. 3 Ann. 
B. R. in the caſe of Harvey v. Broad. — id. 196 S. C. 
and Holt. Ch. J. ſaid, that at the council of Nice they 
made a calculation moveable for Eaſter for ever, and that 
is received here in England, and become part of the law; 
and ſo in the calendar eſtabliſhed by act of parliament.— 
2 Salk. 626. pl. 8. S. C. accordingly ; per cur. | 

Whether ſuch a day of the month was on a Sunday or 
not, and ſo not a dies juridicus, is triable by the country 
or the almanack. Dyer 182. pl. 55. But, 

It was ſaid that the court might judicially take notice 
of almanacks, and be informed by them; and cited Ke- 
bert's caſe in the time of Lord Catline; and Cote faid, 
that ſo was the caſe of Galem v. Banbury, and judgment 
accordingly, 1 Leo. 242. pl. 328: Paſch. 29 Eli. B. R. 
Page v. Fawcett. Cro. Elix. 227. . 12. S. C. and 
held that examination by almanacks was ſufficient, and a 
trial ger /ais not neceſſary, tho“ the error aligned, wiz. 
that the 16 Feb. on which day judgment was ſaid to be 


given, was on a Sunday, was an error in fact; and the 


judgment was reverſed. 

ALMARIA, for armaria: The archives or as they 
are ſometimes [tiled muniments of a church or library, 
Gerwa/. Doreb. in R. 2. 

ALMNER, or ALMONER, eleemo/yrarius.] An offi- 

r of the king's houſe, whoſe buſinels it is to diſtribute 
the. king's alu every day. He ought to admoniſh the 
king to beſtow his alms, eſpecially upon ſaints? days and 
holidays; and he is likewiſe to viſit the ſick, widows that 
are poor, priſoners and other neceſſitous people, and to 
relieve them under their wants; for which purpoſe he 
hath the forfeitures of deodands, and the goods of feos 
de ſe, allowed him by the king. Fleta, lib. 2. cab. 22. 
The lord ahnoer has the diſpoſition of the king's diſh of 
meat, after it comes from the table, which he may give 
to whom h@pleaſes ; and he diſtributes four-pence in 
money, a two-penny loaf of bread, anda gallon of beer; 
or inſtead thereof three-pence daily at the court gate to 
fwenty four poor perſons of the king's pariſh, to each of 
them that allowance. This officer is uſually ſome bi- 
ſhop. | 
ALMStEOH, or almesfeoh, Saxon for alms money: 
It has been taken for what we call Peter-Pence, firſt given 
by Ina king of the Y& Saxons, and ancienily paid in 
England on the firſt of Juguft, It was likewiſe called 
romefeoh, romeſcot, and heerthpening Selden's Hiſt. Tithes 217. 

A.MUTIUM. A cap made with goats or lambs? 
{kins, the part covering the head being ſquare, and the 
other part hanging behind to cover the Heck and ſhouiders. 
Monafticon tom. 3. p. 26: W. Thorn. 1 30. 

ALNAGE Fr. auinage.] A mealure, particularly 


the meaſuring with an ei. | 
G ALNAGER, 
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ALNAGER, or aulnager, Fr. alner, Lat. ulniger.) Is 
properly a meaſure by the ell; and the word aulne in 
French ſignifieth an ell. An aulnager was heretofore a 
public ſworn officerof the king's, whoſe place it was to ex- 
amine into the aſſiſe of cloths made throughout the land, 
and to fix ſeals upon them; and another branch of his 
office was to collect a ſubſidy or aulnage duty granted to 
the king. He had his power by ſtat. 25 Ed. 3. ſtat. 4. 
c. 1. and ſeveral other ancient ſtatutes; which appointed 


his fees, and inflicted a puniſhment for putting his ſeal to 


deceitful cloth, c. wiz. a forfeiture of his office, and 
the value. 27 Ed. 3. ſtat. 1.c. 4: 3 K. 2. c. 2. There 
were afterwards three officers belonging to the regula- 
tion of cloathing, who bear the diſtin names of ſearcher, 
meaſurer, and aulnager ; all which were formerly com- 
priſed in one perſon. 4 nf. 31: Cowel. | 
By 11& 12 U. z. c. 20. Alnage duties are taken away. 
' ALNETUM, A place where alders grow; or a grove 


of alder trees. Domeſday-Book. 


ALODIUM, ſee Allodium. | 

ALOVERIUM, Apur/e. Fleta, lib. 2. c. 82. par. 2. 

ALTARAGE, altaragium.] The offerings made upon 
the allar, and alſo the profit that ariſes to the prieſt by 
reaſon of the altar, obwentio altaris. Mich. 21 Elix. It was 


declared that by altarage is meant tithes of wool, lambs, 


colts, calves, pigs, chickens, butter, cheeſe, fruits, herbs, 


and other ſmall tithes with the offerings due: the caſe of 


the vicar of We/-Hadden in Northamptonſhire. But the 
word altarage at firſt is thought to ſignify no more than 
the caſual profits ariſing to the prieſt, from the people's 
voluntary oblations at the altar; out of which a portion 
was aſſigned by the parſon to the vicar: ſince that, our 
parſons have generally contented themſelves with the 
greater profits of glebe, and tenths of corn and hay ; and 
have left the ſmall tithes to the officiating prieſts : and 
hence it is that vicarages are endowed with them, Terms 


de Ley 39. 2 Cro. 516. 
It ſeems to be certain, that the religious, when they 


| allotted the altarage in part, or in whole to the vicar or 


chaplain, did mean only the cuſtomary and voluntary 
offerings at the altar, for ſome divine office or ſervice of 
the prieſt, and not any ſhare of the ſtanding tithes, whe- 
ther predial or mixt. Kenn. Paroch. Artig. Glef. 

In the caſe of Franklyn and the maſter and brethren of 


S. Croſs, T. 1721, it was decreed, that where altaragium 


is mentioned in old endowments, and ſupported by 

uſage, it will extend to ſmall tithes, but not otherwiſe. 

Bund. 79. | 
ALTERATION, alteratio, Is the changing of a 


thing! and when witneſſes are examined upon exhibits, 


c. they ought to remain in the office, and not to be 


taken back into private hands, by whom they may be al- 


tered. Hob. 254. | | 
ALTO BASSO, Ponere ſe in arbitrio in alto & baſh, . 
means the abſolute ſubmiſſion of all differences. 
AMABYR, vel AMVABYR, A cuſtom in the honour 


of (lun, belonging to theearls of Arundell: Pretium virgi- 


nitatis domi no ſolwendum. LL. eccl. Gul. Howeli Dha, regis 


Walliæ. This cuſtom Hoy earl of Arundel releaſed to 


his tenants, Arno 3 4. & M. 


AMBACTUS, A ſervant or client. Cowel.. | 
AMBASSADOR, {gatus.] A perſon ſent by one Sove- 
reign [Power] to another with. authority by letters of 


| 


AMBASSADOR 


credence to treat on affairs of ſtate. 4 if. 153. And 
ambaſſadors are either ordinary, or extraordinary ; the 
ordinary ambaſſadors are thoſe who reſide in the place 
whither ſent; and the time of their return being indefi- 
nite, ſo is their buſineſs uncertain, ariſing from emergent 
occaſions ; and commonly the protection and affairs of 
the merchants is their greateſt care: the extraordinary 
ambaſſadors are made pro tempore, and employed upon 
ſome particular great affairs, as condolements, congratu- 


lations, or for overtures of marriage, Sc. Their equi- 


page is generally very magnificent; and they may return 
without requeſting of leave, unleſs there be a reſtraining 
clauſe in their commiſſion. Molloy 144. 
An agentrepreſents the affairs only of his maſter; but 
an ambaſſador ought to repreſent the greatneſs of his 
maſter, and his affairs. Id. By the laws of nations, 
none under the quality of a ſovereign prince can ſend any 
ambaſſador ; a king that is deprived of his kingdom and 
royalty, hath loſt his right of legation. No ſubject, though 
ever ſo great, can ſend or receive an ambaſſador ; and if a 
viceroy does it, he will be guilty of high treaſon : the 
electors and princes of Germany have the privilege of 
ſending and reception of ambaſſadors; but it is limited 
only to matters touching their own territories, and not of 
the ſtate of the empire. It is ſaid there can be no amba/- 
ſador without letters of credence from his ſovereign, to 
another that hath ſovereign authority: and if a perſon be 
ſent from a king or abſolute potentate, though in his 
letters of credence he is termed an agent, yet he is an 
ambaſſador, he being for the Public. 4 If. 153. 
Ambaſſadors may, by a precaution, be warned not to 
come to the place where ſent; and if they then do it, 
they ſhall be taken for enemies ; but being once admitted, 
even with enemies in arms, they ſhall have the protection 
of the laws of nations, and be preſerved as princes. 
Moll. 146. If a baniſhed man be ſent as an ambaſſador to 
the place from whence he is baniſhed, he may not be de- 
tained or moleſted there. 4 If. 15 3. But if he be not 
received or admitted as ambaſſador, he has no privilege as 
ſuch ; and an ambaſſador may be refuſed in reſpect of 
him by whom ſent; or in reſpect of the perſon ſent ; as if 
he is notoriouſly flagitious ; or if he be diſagreeable to 
the ſtate to which he is ſent. An ambaſſador ought not 
however to be refuſed without cauſe.—See Grotius and 
Molloy, cited Com. Dig. tit. Ambaſſador. The killing of 
an ambaſſador has been adjudged high treaſon. 3 If. 8. 
Some ambaſſaders are allowed, by conceſſion, to have ju- 
rifdiction over their own families; and their houſes per- 
mitted to be ſanctuaries ; but where perſons who have 
greatly offended fly to their houſes, after demand and re- 
fufal to deliver them up, they may be taken from thence. 
Ambaſſadors cannot be defended when they commit any 
thing againſt the ſtate, or the perſon of the king with 
whom they reſide- 4 J. 152. An ambaſſador, guilty 
of treaſon againſt the king's life, may be condemned and 


executed; but for other treaſons, he ſhall be ſent home, 


with demand to puniſh him, or to ſend him back to be 
puniſhed, 4 If. 152. 1 Roll. Rep. 185. 

If a foreign amis commits any crime here, which 
is contra jus gentium, as treaſon, felony, e. or any other 
crime againſt the law of nations, he loſeth the privilege 
of an ambaſ/ador, and is ſubje& to puniſhment as a private 
alien; and he need not be remanded to his — 
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but of curteſy. | Danv. Arr. 327. But if a thing be only 


malum prohibitum by an act of parliament, private law, or 


cuſtom of the realm, and it is not contra jus gentium, an 


ambaſſador ſhall not be bound by them. 4 I». 153. 
And it is ſaid ambaſſadors may be excuſed of practices 
againſt the ſtate where they reſide, (except it be in point 
of conſpiracy, which is againſt the law of nations) becauſe 


it doth not appear whether they have it in mandatis; and 


then they are excuſed by neceſſity of obedience. Bac. 


Max. 26. 


By the civil law, the perſon of an ambaſſador may not 
be arreſted ; and the moveable goods of ambaſſadors, 
which are accounted an acceſſion to their perſons, cannot 
be ſeiſed on, as a pledge, nor for payment of debts, though 
by leave of the king or ſtate where they are reſident ; 
but on refuſal of payment, letters of requeſt are to go to 
his maſter, &c. Molloy 157. Danv. 328. The law of 
nations touching ambaſſadors in its full extent, is part of 
the law of England; and the act 7 An. c. 12, is only de- 
claratory. Barbuit's Caſe, Rep. temp. Ld. Talb. 281 ; and 
ſee 3 Burr. 1748. , 

By our ſtatute law, (flat. 7 Au. c. 12.) An ambaſſador, 
or public miniſter, or his domeſtic ſervants, regiſtered in 
the ſecretary's oflice, and thence tranſmitted to the ſhe- 
riff's office of London and Middleſex, are not to be arrefted; 
if they are, the proceſs ſhall be void, and the perſons ſu- 
ing out and executing it ſhall ſuffer ſuch penalties and 
corporal puniſhments as the lord chancellor or either of 
the chief juſtices ſhall think fit. Alſo the goods of an 
ambaſſador, ſhall not be diſtrained. Star. id id. See 1 
Comm. 254. The perſons claiming privilege as ſervants 
of an ambaſſador, muſt be ſuch as are really and bona fide 
retzined and regiſtered in that capacity; and the act it- 
ſelf expreſsly prohibits its extenſion to merchants and 
traders liable to the ſtatutes of bankruptcy. See Fitzgib. 
200: Stra. 797: 1 Will. 20, 78, 9: 3 Will. 33: 2 Stra. 
797 : 2 Ld. Raym. 1524: 3 Burr. 1676: 4 Burr. 2016, 7: 
and Com. Dip. tit. Ambaſſaor. 

AMBIDEXTER, Lat. One that plays on both fides. 
In a legal ſenſe, it is taken for a juror or embraceor, who 
takes money of the parties for giving his verdict; ſee tit. 
Juries. ſtat. 5 Ed. III. 

AMBRA, Sax. amber, Lat. amphora.] A veſſel among 
the Saxon: ; it contained a meaſure of ſalt, butter, meal, 
beer, Sc. Leg. Ine Wet. Sax. 

AMBRY, The place where the arms, plate, veſſels, 
and every thing which belonged to houſekeeping were 
kept; and probably the ambry at Weftminfeer is fo called, 
becauſe formerly ſet apart for that uſe: or rather the aumo- 
zery, from the Latin elcema/praria, an houſe adjoining to 
an abbey, in which the charities were laid up for the poor. 

AMENABLE, Fr. amerer. To bring or lead unto: or 
amainable, from the Fr. Main, a hand. ] Sip nifies tractable, 
that may be led or governed : and in our books it is com- 
monly applied to a woman, that is governable by her 


huſband. Coauel Interp. It alſo, in the modern tenſe, 


ſignifies to be reſponiible, or ſubject to anſwer, &c. in a 


court of juſtice. 


AMENDMENT, emerdatio.] The correction of an 
error committed in any proceſs, which may be amended 
after judgment; and if there be any error in giving the 
Judgment, the party is driven to his writ of error; though 
where the fault appears to be in the clerk who writ the 


record, it may be amended. Terms de Ley 39. 


. 


AMENDMENT. 


At common law there was little room for amendments, 
which appears by the ſeveral ſtatutes of amendments and jes - 
fails, and likewiſe by the conſtitution of the courts ; for, 
ſays Britton, the judges are to record the parols ſor pleas] 
deduced before them in judgment; alſo, ſays he, Ed. 1. 
granted to the juſtices to record the pleas pleaded before 
them, but they are not to eraſe their records, nor amend 
them, nor record againſt their inrollment, nor any way fuf- 
fer their records to be a warrant to juſtify their own miſ- 
doings, nor eraſe their words, nor amend them, nor record 
againſt their inrollment. This ordinance of Ed. 1. was 
ſo rigidly obſerved, that when juſtice Hengbam, in 
his reign, moved with compaſſion for the circumſtances + 
of a poor man who was fined 13 5. 4 d. eraſed the record, 
and made it6s. 8 d. he was fined 800 marks, with which, 
it is ſaid, a clock-houſe at Hemmer was built, and 
furniſhed with a clock; but as to the clock, it has been 
denied by authors of credit, clocks not being in uſe till a 
century afterwards, Notwithitanding what is mentioned 
above, there were ſome caſes that were amendable at com- 
mon law. 

Original writs are not amendable at common law, for 
if the writ be not good, the party may have another; 
Judicial writs may and have been often amended. 8 Rep. 157. 

Whatever at common law might be amended in civil 
cafes, was at common law amendable in criminal caſes, and 

ſo it is at this day: reſolved by Halt Ch. J. Powell and 
Porwis J. 1 Salk. 51. pl. 14. 

Tho' mijaweording of proceſs on the roll might be amend- 
ed at Common law the ame term, becauſe it was the act 
of the court; yet if any clerk at common law iſſued out 
an erroneous proceſs on a right award of the court, that was 
never amended in any caſe at the common law. f Salk. 
51. l. 14. 

Anciently all pleas were ere tenus at the bar; and 
then if any error was ſpied in them, it was preſently 
amended. Since that cuſtom is changed, the motion, to 
amend, becauſe all in paper, ſucceeded in the room of 
it; and it is a motion that the court cannot refuſe : but 
they may refuſe it if the party deſiring it refu/+ to pay cots, 
or the amendment deſired ſhould amount to a new plea. 
10 Med. 88. 

Miſtakes are now effeQually helped by the ſtatutes of 
amendment and fails; the latter ſo called, becauſe 
when a pleader perceived any flip in the form of his pro- 
ceeding, and acknowledges ſuch'error, (co faile or j*ai 
Faille); he is at liberty by thoſe ſtatutes to amen it, 
which amendment is ſeldom actually made, but the be- 
nefit of the act is attained by the courts overlooking the 
exception, 2 Stra. 1011. Theſe ſtatutes are in the whole 
12 in number, and are here recapitulated chronologically, 
by which all trifling exceptions are fo thoroughly guarded 
againſt, that writs of error cannot ſince be maintained, 
but for ſome material miſtake aſſigned. 3 Comm. 407 ; 
which ſee, and Buller”s Ni. Pri. (Ed. 1793.) 320. and for 
a more extended view of the caſes, in which amend- 
ments may or may not be made, Sce Com. Dig. tit. 
Amendment. 

By ſtat. 14 Ed. 3. c. 6. no proceſs ſhall be annulled 
or diſcontinued, by the mĩiſpriſion of the clerk in miſtak- 
ing in writing one ſyllable or one letter too much or too 
little; but it ſhall be amended. 0 

The judges afterwards conſtrued this ſtatute ſo favou- 
rably, that they extended 8 to a word ; but they were not 
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AMENDMENT, 


ſo well agreed, whether they could make theſe amend- 
ments, as well after as before judgment ; for they thought 
their authority was determined by the judgment ; there- 


fore by ſtat. 9 H. 5. c. 4. it is declared that the judges 


ſhall have the ſame power, as well after as before judg- 
ment, as long as the record in proceſs is before them. 
G:14, H. C. B 1:0. 

This ſtatute is confirmed by ſtatute 4 Hen. 6. c. 3. with 
an exception, that it ſhall not extend to proceſs on out- 
lawry, or to records or proceſſes in Wales. But according 
to 2 Sand. 40, this laſt exception, and the like exception 
in 8 Hen. 6. c. 15. ſeem to be annulled by the ſtatute 
27 Hen. 8. c. 25, by which it is enacted, that the laws of 
England ſhall be uſed, practiſed and executed in Wales. 
Though the foregoing ſtatutes gave the judges a great- 
er power than they had before, yet it was found that they 
were too much cramped, having authority to amend 
nothing but proce/s, which they did not conſtrue in a large 
fignification, ſo as to comprehend the whole proceedings 


in real and perſonal actions, and criminal and common 


pleas, but confined it to the me/ne proceſs and jury proceſs; 
8 Co. 157 a. And therefore, to enlarge the authority of 
the courts, the ſtatute 8 Hen. 6. c. 12, gives power to 
amend what they ſhall think in their diſcretion to be the 


miſpriſion of their clerks in any record, proceſs, and plea, 


warrant of attorney, writ, pannel, or return. G16, H. 
C. P. 110. . | 

There are only two ſtatutes of amendments, w:z. the 
14 Ed. 3. ſtat. 1. C. 6. and 8 H. 6. c. 12 & 15. the reſt 
ate reckoned to be ſtatutes of jeofails, and not of amend- 
ments; fer Powell J. 1 Salk. 51. pl. 14. Mich. 3 Am. 
B. R. in the caſe of The Queen v. Iutebin.— And ibid. he 
held that the 8 H. 6, was only to inlarge the ſubjeR- 
matter of 14 Ed. 3. and that 14 E. 3. extends only to 
proceſs out of the roll, viz. writs that iſſue out of the 


record, and not to procedings in the roll itſelf: but that 
the 14 Ed. 3. extends not to the king, becauſe of theſe 


words, (challenge of the party) and that the ſtatute 8 H. 6. 
has always been conſtrued in limitation of the act of Ed. 3. 
and the exception in the ſtatute of H. 6. was only ex 
abundanti cautela; and all judges and ſages of the law in 
all ages have taken it not to extend to the crown; and 
the caſes on the other ſide are not to be relied upon. 

Farther by ſtat. 8 Hen. 6. c. 15. The king's juſ- 
tices, before whom any miſpriſion ſhall be found, be it 
in any records and proceſſes depending before them, as 
well by way of error as otherwiſe, or in the returns of 
the ſame, by ſheriffs, coroners, bailiffs of franchiſes, or 
any other, by miſpriſion of the clerks of any of the ſaid 
courts, or of the ſheriffs, coroners, their clerks, or other 
officers, clerks, or other miniſters whatſoever, in writing 
one letter or one ſyllable too much or too little, ſhall 
have power to amend the ſame.” 

As theſe ſtatutes only extended to what the juſtices 
ſhould interpret the miſpriſion of their clerks, and other 
officers, it was found by experience, that many juſt cauſes 
were overthrown for want-of ferm, and other tailings, not 
aided by this ſtatute, though they were good in ſubitance; 
and therefore the ſtatutes of jeotail were made. Gilb. H. 
C. B. 111. 

By ſtat. 32 H. 8. c. 30, it is enacted, . That if the jury 
nave once paſſed upon the iſſue, though afterwards there 


de found a jeofaile in the proceedings, yet judgment 


ſhall be given according to the verdict,” The ſat, 18 Eliz. 


c. 14. ordains, “ That after verdi& given in any court 
of record, there ſhall be no ſtay of judgment, or reverſal, 
for want of form in a writ, count, plaint, Ec. or for 
want of any writ original or judicial; or by reaſon of in- 
ſufficient returns of ſheri+3, Sc.“ By ſtat. 21 Fac. 1. 
c. 13, If a verdict ſhall be given in any court of record, 
the judgment ſhall not be ſtayed or reverſed for variance 
in form between the original writ or bill and the decla- 
ration, &c. or for want of averment of the party's being 
living, ſo as the perſon 1s proved to be in life; or for 
that the wenire factas is in part miſ-awarded ; for miſno- 


mer of jurors, if proved to be the perſons returned; 


want of returns of writs, ſo as a pannel of jurors be re- 
turned and annexed to the writs; or for that the return- 
officer's name is not ſet to the return, if proof can be 
made that the writ was returned by ſuch officer, &c.“ 
The ſtat: 16 and 17 Car. 2. c. 5. (called by Twi/den ]. 
an omnipotent act, 1 Heut 100; and made perpetual by 
ſtat. 22 and 23 Car. 2. c. 4.) enadts, © 'That judgment 
ſhall not be ſtayed or reverſed after verdict in the courts 
of record at Vefminſter, &e, for d fault in form; or for 
that there are not pledges to proſecute upon the return 
of the original writ, or wo the name of the ſheriff is 
not returned upon it, for default of alledging and bring- 
ing into court of any bond, bill or deed, or of alledging 
or bringing in letters teſtamentary, or of adminiſtration ; 
or for the omiſſion of wi H armis, or centre pacem, miſ- 


taking the Chriſtian name or ſurname of either party, or 5 


the ſum of money, day, month or year, &c. in any de- 
claration or pleading, being rightly named in any record, 
&c. preceding; nor for want of the averment of hoc 
paratus eff werificare, or for not alledging prout patet per 
recordum, for that there is no right venire, if the cauſe 
was tried by a jury of the proper county or place ; nor 
ſhall any judgment after verdict, by confeſſion, cegno vit 
actiouem, &Cc. be reverſed for want of miſericerdia or ca- 
fiatur, or by reaſon that either of them are entered, the 
one for the other, &c. but all ſuch defects, rot bein 
againſt the right of the matter of the ſuit, or whereby the i ue 
or trial are altered, ſhall be amended by the judges ; though 
not in ſuits of appeal, of felony, indiFments, and informa- 
tions, on penal ſtatutes, which are excepted out of the act. 
By ſtat. 4 and 5 An. c. 16, all the ſtatutes of jeofail: 
ſhall extend to judgments entered by confeſſion, xi dici:, 
or non ſum informatus in any court of record, and no ſuch 
judgment ſhall be reverſed, nor any judgment or writ of 
inquiry of damages thereon ſhall be ſtayed for any de- 
fect which would have been aided by thoſe ſtatutes, if a 
verdict had been given, ſo as there be an original writ filed, 
&c.—PÞy ſtat. 9 Ann. c. 20. 5 7, this act and all other 
ſtatutes of jeofa:ls are extended to writs of mandamus and 
informations in the nature of a go warranto. The ſtatutes 
of amendment and jeofails not being conſtrued to extend 
to criminal proceedings, or on penal ſtatutes in general. 
Bull. N. P. 325: 2 Mod. 144+ But a mandamus may not 
be amended after return. 4 {erm Rep. 689. The ſtat. 
5 Geo, 1. c. 13. ordains, That, after verdict given, judg- 


ment ſhall not be ſtayed or reverſed for defect in form or 


ſubſtance in any bill or writ, or for variance thercin 
from the declaration, or any other proceedings. 

An action for a falſe return of a member of parliament 
on the ſtat. 7 and 8 V. z, for double damages, is reme- 
dial, tho' founded on a law that is penal, fo within the 
ſtatutes of jeofails, 1 Hf, 125. 

By 


AMENDMENT. : 


- 


H 6. c. 15, the faults and miſtakes of clerks are in many 
caſes amendable : the miſpriſion of a clerk in matter of 
fact is amendable ; though not in matter of law. Palm. 
253. If there bea miſtake inthe legal form of the writ, 
it is not amendadle : there is a diverſity between the ne- 


By the foregoing ſtatutes (from 14 E. 3.c. 6; to 8 


gligence and ignorance of the clerk that makes out writs ; 


for his negligence (as if he have the copy of a band, and 
do not purſue it), this ſhall be amended ; but his ignorance 
in the legal courſe of original writs is not amendable. 
$ Rep. 159. A party's name was miſtaken in an origi- 
nal writ; and it appearing to the court that the curſitor's 
inſtructions were right, the writ was amended in court ; 
and they amended all the proceedings after, 2 Vent. 152: 
Cro. Car. 74. If a thing which the plaintiff ought to 
have entered himſelf, being a matter of ſubſtance, be 
totally omitted, this ſhall not be amended; but otherwiſe 
it is. if omitted only in part and miſentered. Dan. 
Abr. 346. By the common law a writ of error, returned 
and filed, could not be amended; becauſe it would alter 
the record: but now by ſtat. 5 Geo. 1. the writs of error, 
wherein there ſhall be any variance from the original re- 
cord, or other defect, may be amended by the court where 
returnable. 


In an afſumpfit, the defendant pleads Not Guiliy, there- 


upon iſſue is joined, and found for the plaintiff, he ſhall 
have judgment, tho? it is an improper iſſue in this ac- 


tion; for as there is a deceit alledged, Not Guilty is an 
anſwer thereto, and it is but an iſſue mz5ommed, which is 
aided by ſtatute Cy. Elix. 407, If in debt upon a Angle 
bill, the defendant pleads payment, without an acquittance, 
and iſſue is joined and found for the plaintiff, tho* the 
payment without acquittance is no plea to a ſingle bill, 
he ſhall have judgment, becauſe the iflue was joined 


upon an afirmative and a negative, and a verdict for the 


plaintiff. Mich. 37 and 38 Eliz. 5 Rep. 43. An ill plea 
and iſſue may be aided by the fatute of Jeofails, after a 
verdict : and if an iſſue joined be uncertain and confuſed, 
a verdict will help it. Cro. Car. 316: Hob. 113. The 
ſtatutes likewiſe help when tnere is no original, and 


| where there is no bill upon the file, it is aided after ver- 


dict by ſtatute, but when there is an original, which is 
ill, that is not aided. Cre. Jac. 185, 480: Cre. Car. 


282. The ſtatute of jeofails 16 and 17 Car. 2, helps a 


miſ- trial in a proper county, but not where the county 
is miltaken. 1 Med. 24. 

When the award of a writ of enquiry on the roll is 
good, the writ ſhall be amended by the roll. Cartb. 70. 
The court cannot amend to make a new writ; or to alter 
a good writ, and adapt it to another purpoſe, Cc. only 
when the writ is bad and vicious on the face of it. Mad. 
Caſ. 203, 316. Annaly 367. 

With reipect to declarations, a declaration grounded 
on an original writ may not be amended, if the writ be 
erroneous : though if it be on a bill of Mz:adle/ex or a 
latitat, it is amendable. 1 Lill. Abr. 67. 

A plaintitt may amend his declaration in matter of 
form after a general iſſue pleaded, before entry thereof, 
without; payment of colts: it he amerd in ſubſtance, he 
1s to pay colts, or give imparlance; and if he amend after 
a ſpecial plea, trough he would give imparlance, he 


mull pay colts, 1 Lill. 58. A declaration in ejectment, 


laid the demiſe before the time; this was not amendable, 


| 


for it would alter the iſſue, and make a new title in the 
plaintiff, 1 Salk 48. The plaintiff declared on the ſta- 
tute of Winton for a robbery done to himſelf, when it 
ſhould have been of his ſervants ; he had leave to amend. 
3 Lev. 347. If adefendant pleads a plea to the right, 
or in abatement, the plaintiff may amend his declaration; 
but not where he demurs, for this fault may be the cauſe 
of the demurrer. 1 Salt. 50. A demurrer may be amended 
after the parties have joined in demurrer, if it be only in 
paper, Style 48. Where a plea ſhall be amended, when in 
paper, or on record, &:, ſee the ſtatute 4 Geo. II. c. 26. 

As to the amendments of records, Sc. an iſſue entered 
upon record, with leave of the court may be amended ; 
but not in a material thing, or in that which will deface 
the record. 1 Lill. Ar. 61. A record may be amended 
by the court in a ſmall matter, after iſſue joined, ſo as 
the plea be not altered. Danv. Ar. 338. If on a writ 
of error a record is amended in another court in affirmance 
of the judgment, it muſt be amended in the court where 
judgment was given. Hardy. 505. Where the record 
of niſi prius does not agree with the original record, it 
may be amended after verdict, provided it do not change 
the iſſue: but a record ſhall not be amended to attaint the 
Jury, or prejudice the authority of the judge. A general 
or ſpecial verdict may be amended by the notes of the clerk 
of aſſiſe in civil cauſes; but not in criminal actions. 
1 Salt. 47. The iſſue roll ſhall be amended by the impar- 
lance roll, which is precedent ; but a roll may not be 
amended after verdict, when there is nothing to amend it 
by; tho? ſurpluſage may be rejected, and ſo make it good. 


Cro. Car. 92: 1 Sid. 135. 


In an action on the ſtatute of ur, a verdi was given 
for the plaintiff, and taken on one of the counts, in the 
declaration.— | he other counts being found for defen- 
dant.——Motion in arreſt of judgment. — The principal 
cauſe was, the chriſtian name of one of the perſons men- 
tioned in that count (rigatly named, in that count, be- 
fore) was miitaken in the Me roll, which had been car- 
ried in, whereby the count was rendered abſurd, and 
bad. The court gave leave to file a right lil, (the pro- 
ceedings being by 6:11,) and afterwards amended the ue 
roll, by the bill —The % prizs roll was right.—Gardzer 
qui tam v. Brown B. R. Irin. T. 15 Geo. 3. This was done, 
as an amendment at c:nmon law. 

A miſtake of the clerk in entering a judgment; as 
where it was that the defendaut recovered, inſtead of the 
plaintiff, Sc. was ordered to be amended. Cro. 7ac. 631 % 
Hutt. 41. A judgment may be amended by the paper book 
izgned by the matter. 1 Salt 50. At common law, the 
judges may amen their judgments of the ſame term; and 
by ſtatute of anuther term 8 Rep. 156: 14 E. 3. If 


- Judgments are not we'l entered, on payment ot coſts they 


will be ordered to be ſo: when judgments are entered, 
tis ſaid the defects therein being tne act of the court, 
and not the miſpriſion of the clerk, are not amendable. 
Ge. 104. Miltakes in returns of writs, fiaes and re- 
coveries, made by mutual aſſent of parties may be amen - 
ed. 5 Rep. 45. Judgment ſhall not be ſtaid after ver- 
dict, for that an origmal warts form, or varies trom the 
record in point of torm, which are amendable. 5 Rep. 
After verdict given in any court of record, there 

ihal! be no ſtay of judgment for want of form in any 
writ, or inſuſſicient returas of ſherifts, variance in form 
1 between 


AMER 


between the original writ and declaration, c. ſtat. 32 
HA. 8. 18 Eliz. Vide 5 Gee. 1. c. 13. The poftea may 
be amended by the judge's notes. 1 V. 33: 2 Stra. 
1197. S. C. As toamendments in informations by the 
attorney general, ſee 4 Term Rep. 457, 8. 

Amendment are uſually made in affirmaxceof judgments ; 
and ſeldom or never to deſtroy them: and where amend- 
ments were at common law, the party was to pay a fine 
for leave to amend. 3 Salk. 29. ; 

AMERCIAMENT, amerciamentum, (from the Fr. 
merci) fignifies the pecuniary puniſhment of an offender 
againſt the king or other lord in his court, that is found 
to be in miſericordia, 1. e. to have offended, and to 
ſtand at the mercy of the king or lord. The author of 
Terms de Ley faith, that amerciament is properly a penalty 
aſſeſſed by the peers or equals of the party amerced, for 


the offence done ; for which he. putceth himſelf at the 


mercy of the lord. Terms de Ley 40. And by the ſtatute 
of Magna Charta, c. 14. a freeman is not to be amerced 
for a ſmall fault, but proportionable to the offence, and 
that by his peers. 9 H. 3.c. 4. Amerciaments are a more 
merciful penalty than a fine; for which if they are too 
grievous, a releaſe may be ſued by an ancient writ founded 
on Magna Charta, called moderata miſericordia. See 
New Nat. Brev. 167: F. N. B. 76. The difference between 
amerciamenis and fines, is this; fines are ſaid to be pu- 
niſhments certain, and grow expreſsly from ſome ſtatute 
but amerciaments are ſuch as are arbitrarily impoſed. 
Kitch. 78. Alſo fines are impoſed and aſſeſſed by the 
court : amerciaments by the country ; and no court can 
impoſe a fine, but a court of record: other courts can 
only amerce. 8 Rep. 39,41. 

A court-leet can amerce for public nuiſances only. 
1 Saund. 135. Fora fine and all amerciaments in a court- 
leet, a diſtreſs is incident of common right; but for 
amerciament in a court baron, diſtreſs may not be taken 
but by preſcription. 11 Rep. 45. When an amerciament 
is agreed on, the lord may have an action of debt, or 
diſtrain for it, and impound the diſtreſs, or fell it at his 
pleaſure; but he cannot impriſon for it. 8 Rep. 41, 45. 
Fide the caſe of the Duke of Bedford v. Alwck, B. &. 
1 Wilſ. 248. See tit. Leet. . 

There is alſo amercement in pleas in the courts of re- 
cord, when a defendant delays to tender the thing de- 
manded by the king's writs, on the firſt day. Co. Lit. 
416. And in all perſonal adtions without force, as in 
debt, detinue, Sc. if the plaintiff be nonſuited, barred, 
or his writ abate for matter of form, he ſhall be axrerced : 
but if on judicial proceſs, founded on a judgment and 
record, the plaintiff be nonſuited, barred, c. he ſhall 
not be amerced. 1 Nel. Abr. 205. And an infant, if 
nonſuited, is not to be amerced : Jenk. Cent. 258. The 
capias pro fine is taken away by 5 V. M. c. 12. 

The amerciament of the ſheriff, or other officer of the 
king, for miſconduct, is called amerciament royal. Termes 
die Ley. Amerciaments are likewile in ſeveral other caſes. 
See tit. Fines for Offences. 

AMESSE, fee Amidtus. 

AMI, wide Amy. 

AMICIA, ſee almutium. 

AMICTUS. The uppermoſt of the ſix garments 
worn by prieſts, tied round the neck, and covering the 
breaſt and heart—Amictus, alba, cingulum, ficla, manipu- 
Jus et planeta—Theſe were the fix garments of prieſts, 


ANC 


AMICUS CURTZ. If a judge is doubtful or miſ. 
taken in matter of law, a flander-by may inform the 
court, as amicus curiæg. 2 Co. Inft, 178. In ſome caſes, 
a thing is to be made appear by ſuggeſtion on the roll 
by motion; ſometimes by pleading, and ſometimes as 
amicus curiæ. 2 Reb. 548. Any one as amicus curia may 
move to quaſh a vicious indictment; for if there were 
a trial and verdit, judgment muſt be arreſted. Com- 
bers. 13. A counſel urged, that he might, as avenue 
curie, inform the court of an error in proceedings, to 
prevent giving falſe judgment ; but it was denied, un- 
leſs the party was preſent. 2 Show. Rep. 297. 

AMITTERE LEGEM TERRE, or LIBERAM 
LEGEM. To loſe and be deprived of the liberty of 
ſwearing in any court: as to become infamous, renders 
a perſon incapable of being an evidence. Vide Glanvil, 
10. 2, And ſee the ſtatute 5 Eliz. cap. g. againſt per- 
Jury. So a man that is outlawed, &c. is ſaid 7 be 
bis larv, i. e. is put out of the protection of the law, as 
leaft ſo far as relates to the ſuing in any of his majeſty's 
courts of juſtice, though he may be ſued. © 

AMMOBRAGIUM. A ſervice, ſuggeſted by Se!- 
man to be the ſame as Chevage ; which ſee. | 

AMNESTY, amne/tia, olivio.] An act of pardon or 


_ eblivien, ſuch as was granted at the reſtoration by king 


Charles II. : | 
AMNITUM INSULZ. Iſles upon the Weſt coaſt of 
Britain. Blount. 8 | 

AMORTIZATION, amortizatio, Fr. amortiſſement.] 
An alienation of lands or tenements in mortmain, d. 
to any corporation or fraternity, and their ſucceſſors, 
Sc. And the right of amortization is a privilege or li- 
cence of taking in mortmain. In the ſtatute 4 liberta- 
tibus perguirendis; an. 27 Ed. 1. ſt, 2, the word amorti/c- 
ment is uſed. | 

AMORTISE, Fr. amortir.] To alien lands in mort- 
main. 

AMPLIATION, ampliatio.] An enlargement; in law 
a referring of judgment, till the cauſe is furtherexamined. 

AMV, amicus.] In law prochein amy is the next friend 
to be truſted for an infant. And infants are to /ve by 
prochein amy (i. e. next friend) or guardian, and defend b 
guardian. Alien amy is a foreigner here ſubject to ſome 
prince in friendſhip with us, 

AN, JOUR & WASTE. See Year, Day and Waſte, 

ANCESTOR, artecefſer, or fredeceſor.} One that 
has gone before in a family: but the law makes a dif- 
ference between what we commonly call an anceſtor and 
a predeceſſor ; the one being applied to a natural perſon 
and his anceſtors, and the other to a body politic and 
their predeceſſors. Co. Lit. 78. 5, 

ANCESTREL. What relates to or hath been done 
by one's anceſtors ; as homage ance/trel, & e. 

ANCHOR. Is a meaſure of brandy, ©. containing 
ten gallons. Lex Mercat. ; 

ANCHORAGE, ancoragium.] A duty taken of ſhips 
for the uſe of the haven where they caſt anchor. AS. 
Arth. Trevor, Arm. The ground in ports and havens be- 
longing to the king, no perſon can let any anchor fall 
thereon, without paying therefore to the king's officers. 

ANCIENTS. Gentlemen of the hug of court, In 
Gray's inn the ſociety conſiſts of benchers, ancients, bar- 
rifters, and ſiudents under the bar; and here the ancients 


are of the oldelt barriſters. In the Midille Temple, ſuch 
| as 


ANC 


as have gone through, or are paſt their readings, are 
termed ancients : the inns of Chancery conſiſt of ancients 

and ſtudents or clerks; and from the ancients one is 
early choſen the principal or treaſurer. | 

ANCIENT DEMESNE, or demain ; vetus patrimont- 
um domini,] Is a tenure whereby all the manors belong- 
ing to the crown in the days of St. Edward and William, 
called the Conqueror, were held. The number and names 
of all manors, after a ſurvey made of them, were writ- 
ten in the book of Domeſday; and thoſe which by that 
book appear to have at that time belonged to the crown, 
and are contained under the title terra regis, are cal- 
led ancient demeſie. Kitch. 98. The lands which were 
in the poſſeſſion of Edward the Confefſor, and were given 
away by him, are not at this day ancient demeſne, nor 
any others, except thoſe writ down in the book of Dong. 
day; and therefore, whether ſuch lands are ancient de- 
meſne or not, is to be tried only by that book. 1 Salt. 57 : 
45 269: Hob. 188: 1 Brownl. 43. F. N. B. 16. D. 

ut if the queſtion is, whether lands be parcel of a 
manor which is ancient demeſne, this ſhall be tried by 
a jury. For parcel or not parcel is matter of fact, g Rep. 
caſe of the abbot of Strata Marcella, Salk. 56. 774. and 
ſee 2 Burr. 1046. 

Fitzherbert tells us, that tenants in ancient deme/ne had 
their tenures from ploughing the king's lands, and other 
works towards the maintenance of the king's freehold, 
on which account they had liberties granted them F. N. 3 
14, 228. And there were two ſorts of theſe tenures and 
tenants ; one that held their lands freely by charter ; 
the other by copy of court-ro!l, according to the cuſtom 
of the manor. Brit. c. 66. The tenants holding by 
charter cannot be impleaded out of their manor; for if 
they are, they may abate the writ by pleading their 
tenure : they are free from toll, for all pa, bought 
and fold concerning their ſubſtance and huſbandry. And 
they may not be impanelied upon any inqueſt. F. N B. 
14. If tenants in a=c:-nt demeſne are returned on juries, 
they may have a writ de non porendis in affiſts, c. and 


attachment againſt the ſheriff. 1 Rep. 105 And it they 


are diſturbed by taking duties of toll, or by being dil- 
trained to do unaccuſtomed ſervices, c. they may have 
writs of Monftr averint, to be diſcharged. See F. N. B. 
14: New Nat. Br. 32, 35: 4 Hi. 269. | hefe tenants are 


free as to their perſons ; and their privileges are ſup- | 


poſed to commence by act of parliament ; for they can- 
not be created by grant at this day. 1 Salk. 57. 

Lands in ancient demeſne are extendible upon a ſtatute 
merchant, ſtaple, or elegit. 4 Inf. 270. No lands 
ought to be accounted ancient demeſne but ſuch as are held 
in ſocage; and whether it be ancient demeſne or not, ſhall 
be tried by the book of Dome/day. A lefice for years 
cannot plead in ancient deme/ne : nor can a lord in action 
againſt him plead ancient deme/ne, for the land is frank- 
fee in his hands. Dasv. Abr. 660. 

In real actions, ejedtment, replevin, &c. ancient de- 
m-/ne is a good plea ; but not in adions merely perſonal, 
Danu, 658. If in ancient demęſue a writ of right cloſe be 
brought, and proſecuted in nature of a fermedon ;. a fine 
levied there by the cuſtom, is a bar: and if this judg- 
ment be reverſed in C. B. that court ſhall only adjudge, 
that the plaintiff be reſtored to his action in the court of 
ancient demeſne; unleſs there is fome other cauſe, which 


takes away its juriſdiction. Jerk. Cent, 87, Dyer 373. | 


ANG 


See the ſtatutes 9 H. 4.c.5. & 8 H. 6. c. 26. to pre- 
vent depriving lords in ancient demeſne of their juriſdic- 
tion by colluſion. 

A fine in the king's courts will change anctent demęſne 
to frank-fee at common law; fo if the lord enfeoffs ano- 
ther of the tenancy ;z or if the land comes to the king, 
Sc. 4 Ii. 270. See Fine. But if the lord be nota 
party, he may have a writ of di/ceit, and avoid the fine 
or recovery ; for lands in ancient demeſne were not ori- 
ginally within the juriſdiction of the courts of Weftminſter ; 
but the tenants thereof enjoy this amongſt other privi- 
leges, not to be called from the buſineſs of the plough 
by any foreign litigation, 1 Rel. Abr. 327. If the lord 
be party, then the lands become frank- fee, and are with- 
in the juriſdiction of the courts of Weftminfter, for the 
privilege of ancient demeſne being eſtabliſhed for the be- 
neht of lord and tenant, they may deſtroy it at pleaſure. 
2 Rol. Abr. 324 : 1 Salk. 57. 

With reſpect to pleading, it is to be obſerved, that in 
all actions wherein, if the demandant recover, the lands 
would be frank-fee, ancient demeſne is a good plea. 
1 Rel. Abr. 322. 

Therefore in all actions real, or where the realty may 
come in queſtion, ancient demeſne is a good plea ; as 
aſe, writ of ward of land, writ of account againſt a bai- 
litf of a manor, writ of account againſt a guardian, &c. 
See 4 In. 270: 1 Rol. Abr. 322, 323. 

In replevin ancient demeſne is a good plea, becauſe by 
intendment the freehold will come in queſtion. Gedb. 64. 
1 Bult. 108 

In an cjectione firme ancient demeſne is a good plea ; 
for by common intendment the right and title of the land 
will come in queſtion ; and if in this action it ſhould 
not be a good plea, the ancient privileges of thoſe 
tenants would be loſt, inaſmuch as moſt titles at this day 
are tried by ejefment, Heb. 47: 1 Bulft. 108: Hetl. 177: 
C. 0. Elix. 826. 

But in all actions merely perſonal, as dit upon a leaſe, 
treſpa/s quare clan um fregit, Ic. ancient demeſne is no 
plea. Heb. 47: 5 Co 105. For further matter ſee Hat 
Com. Dig. tit. Ancient Demeſne. 

ANCIENTY, Fr. Ancients, Lat. Antiquitas.) Elder- 
ſhip or ſeniority. This word is uſed in the ſtat. of /re- 
land, 14 Hen. 3. 

ANUZENA, A ſwath in mowing: it likewiſe ſignifies 
as much ground as a man can ſtride over at once. 

ANELACIUS, A ſhort knife or dagger. Mat. Pa- 
ris 277. 

ANFELDTYHDE, or according to Sommer, Anfeal- 
tible, A. fimple accuſation; for the Saxons had two forts 
of accuſations, viz. /implex and tripler: that was called 
fingle, when the oath of the criminal and two more was 
ſufficient to diſcharge him; but his own oath, and the 
oaths of five more were required to free him à triplici 
accuſatione. Blount. See Leg. Adelſtani, cap. 19. apud 
Brompton. | 

ANGARIA, Fr. Augalre; interpreted Perſonal Service.] 
A troubleſome vexatious duty or ſervice which tenants 
were obliged to pay their lords; and they performed it. 
in their own perſons. Impreſſing of ſhips. Blount. See 


alſo Helman & Cowel ; the former of whom gives ſome. 
fancitul derivations under this word, and v. Perangaria. 
It ſeems that it may be eaſily and rationally derived 
from Anger. Lat. | 

2 ANGELICA. 


ANG 

ANGELICA VESTIS, A monkiſh garment which 
laymen put on # little before their deaths, that they 
might have the benefit of the prayers of the monks. It 
was from them called angelicus, becauſe they were called 
angeli, who by their prayers anime ſaluti ſuccurebant. 
And the word /uccurrendum, in our old books, is under- 
ſtood of one who had put on the habit, and was near 

death. Monaſticon, 1 tom. p. 632. | 
ANGEL, An ancient Exgliſb coin value 105. 

ANGILD, Angildim] The bare ſingle valuation or 
compenſation of a criminal; from the Sax. An one, and 
gild, payment, mulct, or fine. Lavigid was the double 
mulct or fine; and trigild the treble, according to the 
rated ability cf the perſon. Laws of Ina. c. 20: Spelm. 

ANHLOTE, A ſingle tribute or tax. The words 
anblote and anſcot are mentioned in the laws of William 
the Conqueror; and their ſenſe is, that every one ſhould 


pay according to the cuſtom of the country, his part and 


ſhare, as ſcot and lot, Ec. Leg. W. 1. c. 64. 

ANIENS, F..] Void, being of no force. V. N. B. 214. 

ANNALES, Yearlings, or young cattle from one to 
two years o'd. 

ANNA4TS, Annates.] This word has the ſame meaning 
with firſt. fruits, ſtat. 25 H. 8. c. 20. The reaſon of the 
name is, becauſe the rate of the firſt-fruits paid for 
ſpiritual livings, is after the value of one year's profit. 

ANNEALING Or 'TILE, ſtat. 17 Ed. 4. c. 4. From 
the Saxon, Ouælau, Accendere, fignifies the burning or 
hardening of tile. 

ANNIENTED, from the Fr. Ar2antir.] Abrogated, 
fruſtrated, or brought to nothing. Lit. ſed. 741. 

ANNIVERSARY DAYS, Dies Amniver/arii.] Solemn 
days appointed to be celebrated yearly in commemora- 
tion of the death or martyrdom of ſaints ; or the days 
whereon, at the return of every year, men were wont to 
pray for the ſouls of their deceaſed friends, according to 
the cuſtom of the Roman Catholics, mentioned in the 
ſtatute of 1 Ed. 6. c. 14. This was in uſe among our 
ancient Saxons, as may be ſeen in Lib. Rameſ. ſect. 134. 
The anniverſary, or yearly return of the day of the death 
of any perſon, which the religious regiſtered in their 
ob itual or martyrology, and annually obſerved in gratitude 
to their founders and benefactors, was by our forefathers 
called a year-day and a mind-day, i. e. a memorial day. 
ANNI NUBILES, fee tit. Ave. 

ANNO DOMINI, The computation of time from 
the incarnation of dur Saviour; which is generally in- 
ſerted in the dates of all public writings, with an addi- 
tion of the year of the king's reign, Cc. The Romans 
began their ra of time from the building of Rome; the 
Grecians computed by Olympiads, and the Chriftians 
reckon from the birth of Fe/us Cbriſt. | 

ANNOISANCE, ANNOYANCE, or Noiſance, 
_ Nuiſance, thus termed in ſtat. 22 H. 8. c. 5. Vide titles 
Nuiſance and Highways. 

ANNUA PENSIONE, An ancient writ for providing 

the king's chaplain unpreferred with a penſion. It was 

brought where the king had due to him an annual penſton 

from an abbo! or prior, for any of his chaplains whom 

he ſhould nominate, (being unprovided of livings) to 

demand the ſame of ſuch abbot or prior. Terms de la 
43: Reg. Orig. 165, 307. | 

ANNUALE, ANNUALIA. A yearly ſtipend anci- 
ently aſſigned to a prieſt for celebrating an anniverſary, 


| 


ANNUITY. 


or for ſaying continued maſſes one year, for the ſoul of 
a deceaſed perſon. $5 
ANNUITY, Anus redditus; A yearly payment of a 
certain ſum of money, granted to another for life, for 
years, or in fee, to be received of the grantor or his 
heirs, ſo that no freehold be charged therewith; whereof 
a man ſhall never have aſſiſe or other action, but a writ of 
annuity. Terms de Ley 44: Reg. Orig. 158: Co. Lit. 144. 6. 
To make a good grant of an anmity, no particular 
technical mode of expreſſion is neceſſary. For if a man 
grants an annuity to another, to be received out of his coffers, 
or 70 be received out of a bag of money, or to be received of a 
Aranger, yet this is ſufficient to charge his perſon, and 


the ſubſequent words ſhall be rejected. 1 Rol. Abr. 227. 


It a man grant a rent out of land, in which he has 
nothing, proviſo that he be not charged for this in a writ of 
annuity, it thall be a good annuity ; for the proviſo, be- 
ing repugnant, is void. Co. Lit. 146 a: 2 Bulſt. 149. 
Sce 6 Co. 586. | | 

If a man grant a rent-charge out of his land, the gran- 
tee has an election to take it as a rent; or as an annuity. 
Lit. ſect. 219: 2 Bult. 148. 

The treatiſe called Doctor and Student, dial. 1. cap. 3, 
ſhews ſeveral differences between a rent and an annuity, 
Viz. that every rent is iſſuing out of land; but an 22 
chargeth the perſon only, as the grantor and his heirs, 
who have aſſets by deſcent. ; 

If no lands are bound for the payment of an a;»wity, a 
diltreſs may not be taken for it. Dyer 6;. 

But if an annuity iſſue out of land, (which of late it 
often doth) the grautee may bring a writ ot anm«ty, and 
make it perſonal, or an aſſiſe, or diſtrain, Sc. fo as to 
make it real. Co. Lit. 144. And if the grantee take a 
diſtreſs, yet he may afterwards have a writ of axuity, and 
diſcharge the land, if he do not avow the taking, which 
is in nature of an action 1 If 145. But if che grantee 
of a rent bring an aſſiſe for it, he ſhall never atter have 


writ of annuity ; he having elected this to be a rent; ſo if 


the grantee of an annuity avow the taking of a diſtreſs in a 
court of record. Daxv. Abr. 486. And if the grantee 
purchaſe part of the land out of which an annuity is iſſuing, 
he ſhall never after have a writ of aunuity. Co. Lit. 148. 

Where a rent-charge, iſſuing out of lands, granted by 
tenant for life, Ic. determines by the act of God; as an 
intereſt was veſted in the grantee, it is in his eleQtion to 
make it a rent-charge, and ſo charge the lands there- 
with, or a perſonal thing to charge the perſon of the 
grantor in annuity. 2 Rep. 36. A. ſeiſed of lands in fee, 
he and B. grant an annuity or rent-charge to another; 
this prima facie is the grant of A. and confirmation of B, 
But the grantee may have a writ of axnuity againſt both. 
If two men grant an anmity of 20/. per ann. although the 
perſons be ſeveral, if the deed of grant be not for them 
ſeverally, yet the grantee ſhall have but one annuity 
againit them. Co. Lit. 144. 

When a man recovers in a writ of annuity he ſhall not 
have a new writ of annuity for the arrears due after the 
recovery, but ace facias upon the judgment, the judg- 
ment being always executory. 2 Rep. 37. No writ of 
annuity lieth tor arrearages only when an annuity is deter- 
mined, but for the annuity and arrearages, Co. Lit. 285. 


Though, if a rent-charge be granied out of a leaſe for 


years, it hath been adjudged that che grantee may bring 
annuity when the leaſe is ended. Moor, cap. 450. Where 
an 
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ANNUITY, 


an amity is granted to one for life, during the term he 
ſhall havea writ of aunuity; and when that is determined, then 
his executors may have action of debt; for the realty is 
reſolved into the perſonalty. 4 Rep. 49. New Nat. Br. 287. 

if the annuitant of an armity payable half yearly, 
ſince the laſt term of payment, die before the half year 
is completed, nothing is due for the time he lives. 
3 All. 260. So if a grant be made to 4. for life to be 
paid at the feaſt of Fafer or within 20 days after, and 
he die after Faſter within 20 days, it has been ſaid his 
executor ſhall not have it, for the /aft day was the time 
of payment. Dal. 1. | ; 

Upon a rent created by way of reſervation, no writ of 
annuity lies. Dauwv. 483. Writ of annuity may not be 
had againſt the grantor's heir, unleſs the grant be for 
him and his heirs; and there muſt be aſſets to bind the 
heir, by grant of aunuity by bis anceſtor, when he is 
named. Co. Lit. 144: x Roll. Abr. 226. But it is other- 
wife in caſe of the grant of a rent out of land, or a grant 
of a rent whereof the grantor is ſeiſed, for this charges 
the land, but an annuity charges the perſon only. Pr. 
Charge, #1. 54. 

An anmity granted by a biſhop, with confirmation of 
dean and chapter, ſhall bind the ſucceſſor of the biſhop. 
New Nat. Br. 340. If the king grant an anzuity, it mult 
be expreſſed by whoſe hands the grantee ſhall receive it, 
as the king's bailiff, Sc. or the grant will be void; for 
the king may not be ſued, and no perſon is bound to 


pay it, if not expreſſed in the patent. New Nat. Br. 341. 


If, where an annuity is granted pro decimis, the grantor 
is diſturbed of his tithes, the az»z/ty cealeth; and fo it 


is where any annuity is granted to a perſon pro confilro, 


and the grantee refuſeth to give countel; for where the 
cauſe and conſideration of the grant amounts to a con- 


dition, and the one ceaſes, the other ſhall determine. 


Co. Lit. 204. 

There are now very few, if any, grants of aunuitiec, 
without a covenant for payment, expreſſed or implied; 
and therefore, where a diſtreſs can't be made, or is not 
approved of, the grantee may bring an action of covenant, 
and recover the arrears in damages, with coſts of ſuit. 
And that action is now uſually brought, real actions and 
writs of annuity being much out of uſe. 

AnNuiTlzs Fox Lis. To guard againſt the fraudulent 
and oppreſſive practices of uſurious money-lenders, exer- 
ciſed on young heirs and other neceſſitous perſons entitled 
to property in expeCtancy, the legiſlature found it neceſ- 
ſary to interpoſe by the following act. 

By ſtat. 17 Geo. 3. c. 26, a memorial of every deed, 
bond, or other aſſurance, whereby any annuity or rent- 
charge ſhall be granted for life, or for term of years, or 
greater eftate determinable on lives, ſhall within 20 days of 


the execution (excluſive of the day of execution: 5 Term 


Rep. 283), be inrolled in Chancery; ſuch memorial to 
contain the date of the deed, the name of al! the parties, 
and for whom any of them are truſtees, and of all the 
witneſſes; and to ſet forth the annual ſum to be paid, 
and the name of the perſon for whoſe life the annuity is 
granted, and the conſideration ; otherwiſe every ſuch deed 
and aſſurance ſhall be word. & 1, 2. 

In every deed, &c. whereby any annuity ſhall be 
granted, the conſideration really (which ball be in money 
only) and alſo the name of the perſon by whom, and on 


whoſe behalf the conſideration ſhall be advanced ſhall be 
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ſet forth in words at length, otherwiſe ſuch deed ſhall be 
void. . 

If 2 part of the conſideration ſhall be (dire2ly or in- 
dire#ly) returned to, or retained by the party advancing 
the ſame, or if the conſideration or any part ſhall be in 
goods, the annuitant may apply to the Court in which 
any action is brought, to ſtay proceedings, and the court 
may order the aſſurance to be cancelled, and any judg- 
ment to be vacated. 54. ' | 
All contracts for the purchaſe of any annuity with any 
infant under 21 years of age ſhall be urrERLXY voip; 
notwithſtanding any attempt to confirm the ſame on the 
infant's coming of age. And all perſons ſoliciting infants 
to grant ann uities, or advancing money to them on con- 
dition of their granting annuities when of age, or en- 
gaging them by cath or promiſe not to plead infancy. 
And ſolicitors or brokers demanding gratuities for pro- 
curing money (beyond 10-5. per cent.) ſhall all be judged 
guilty of »/demcanors, and liable to fine, impriſonment, 
and corporal puniſhment. $ 6, 7. h 

This act does not extend to any annuity given by will 
or marriage ſettlement, or for the advancement of a 
child ; nor to any ſecured on lands of equal annual value 
whereof the grantor is ſeiſed in fee ſimple or fee tail in 
felſeſſton, or ſecured by actual transfer in the funds, the 
dividends being of equal value with the annuity ; nor to 
any voluntary annuity without pecuniary confideration ; 
nor to annuities granted by corporations, or under act 
of parliament; nor where the annuity does not exceed 
107, unleſs there be more than one to the ſame grantor, 
nor in truſt for the ſame perſon. 5 8, | 

A deed not regiſtered according to the directions of 
the above act, is abſolutely void and not merely voidable. 
2 Term Rep. 603. See alſo 4 Tem Rep. 463, 494, 500, 
694, 790, 824. | 

Notes given as part of the conſideration (which if ac- 
tually given bond fide are to be underſtood as money) mult 
be circumſtantially ſet out in the memorial, that the court 
may fee whether a full conſideration was given or not. 
3 Term Rep. 288.— The redemption of a former annuity, 
at a higher price. than it was purchaſed at, is a good 
conſideration. 5 Term Rep. 283. 

If the /ecurity be ſet aſide for want of complying with 
the formalities of the act, the conſideration, if fair and 
legal, may be recovered back by the grantee in action of 
a//ump/it, againſt the perſon actually receiving ſuch conſi- 
deration money, but not againſt a ſurety. 1 Term Rep. 
733: 2 Term Rep. 366. 

How far the act extends to annuities granted previous 
to its paſling, ſee 1 Tm Rep. 267, 8, | 

For further matter relative to Annuities in general, as 
well as thoſe for life, ſee Com. Dig. tit. Anuity, | 

ANNUITIES PUBLIC, ſee tit. National Debt. 

ANSEL, or An/z!, See Aunſel weight. 

ANTE} URAMENTUM, and Præjuramentum. By 
our anceſtors called juramentum calumniæ; in which both 
the accuſer and the accuſed were to make this oath be- 
fore any trial or purgation, viz, the accuſer was to ſwear 
that he would proſecute the criminal; and the accuſed 
was to make oath on the very day that he was to under- 


go the ordeal, that he was innocent of the crime of which 


he was charged. Leg. 4theZan, apud Lambard 23. If 
the accuſer failed to take this oath, the criminal was diſ- 
charged; and if the accuſed did net take his, he was in- 
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ANTI 


tended to be guilty, and not admitted to purge himſelf. 
Leg. Hen. 1. c. 66. Es ER 
ANTISTITIUM, A word uſed for monaſtery in our 


old hiſtories. Blount. 
ANTITHETARIUS, Si 
vours to diſcharge himſelf of the fact of which he is ac- 


cuſed, by recriminating and charging the accuſer with 


the ſame fact. This word is mentioned in the title of a 
chapter in the laws of Canutus, cap. 47. 
APATISATIO, An agreement or compact made with 
another. Upton. lib. 2. c. 12. | 
APORIARE, To bring to poverty. Walfnghar in 
R. 2. In another ſenſe, to ſhun or avoid. 
 APOSTARE, To violate : apoftare leges, and apoſta- 
tare leges, wilfully to break or Natel, to apoſtatiſe 
from the laws. See Leg. Edw. Confefforis, c. 35. 
APOSTATA CAPIENDO, A writ that. former! 
lay againſt one who, having entered and profeſſed ſome 
order of religion, broke out again, and wandered up 
and down the country, contrary to the rules of his order ; 
it was directed to the ſheriff. for the apprehenſion of the 
offender, and delivery of him again to his abbot or prior. 
Reg. Orig. 7 1, 267. | 
APOTHECARIES, are exempted from ſerving of- 
fices. See tit. Conflable, Churchwarden. Their medicines 
are to be ſearched and examined by the phyſicians choſen 
by the college of phyſicians, and if faulty ſhall be burnt, 
Ofc. 32 Hen. 8. c. 40: 1 M. Hat. 2. c. 9. And apothecaries 
to the army are to make up their cheſts of medicines at 
Apothecarics* Hall, there to be openly viewed, Oc. under 
the penalty of 40/. See Phy/icians. 
- APPARATOR, or APPARITOR, A meſſenger that 
ſerves the proceſs of the ſpiritual court. His duty is to 
cite the offenders to appear; to arreſt them; and to exe- 
cute the ſentence or decree of the judges, c. See ſtat. 
21 Hen. 8. c. 5. 
If a monition be awarded to an apparitor, to ſummon 
2 man, and he upon the return of the monition avers 
that he had ſummoned him, when in truth he had not, 
and the defendant be thereupon excommunicated; an 
action on the caſe at common law will lie againſt the 
apparitor for the falſhood committed by him in his office, 
| beſides the puniſhment inflicted on him by the eccleſiaſtical 
court for ſuch breach of truſt. l. Parerg. 70: 2 Bulft. 264. 
APPARATOR COMITATUS, An officer formerly 
called by this name; for which the ſheriffs of Bucking- 
bamſhire had a confiderable yearly allowance; and in 
the reign of queen Elizabeth, there was an order of court 
for making that allowance; but the cuſtom and reaſon 
of it are now altered. Hale s Sher. Acco. 104. | 
- APPARLEMENT, from the Fr. Pareillement, i. e. 
in like manner. ] A reſemblance or likelihood; as appar- 
lement of war. Stat. 2 R. 2. ft. 1. c. 6. 
APPARURA, Furniture and implements. Carrucaru 
a parura is plough tackle, or all the implements belong- 
ing to a plough. Blount. 
APPEAL, Is _ in two ſenſes. 3 
1. It ſignifies the removal of a cauſe from an inferior 
court or judge to a ſuperior. From the French verb neu- 
ter, APPELLER, of the ſame ſigniſication. As relative to 
this ſenſe ſee the proper titles in this Dictionary. It 
may be well alſo in this place to obſerve the difference 
between an appeal from à court of equity, and a writ 
of error from a court of law. Fit, the former may be 
brought upon any interlocutory matter; the latter upon 


ifies where a man endea- 


APPEAL, 


nothing but only a definitive judgment. Secondly, that 
on writs of error the Houſe of Lords pronounces the 
judgment; on appeals it gives direction to the court be- 
low to rectify its own decree. 3 Comm.-55 
2. When ſpoken of as a criminal proſecution, it de- 
notes an accuſation by a private ſubjec againſt another 
for ſome heinous crime; demanding punithment on ac- 
count of the particular injury ſuffered, rather than for 
the offence ayainſt the publick. And in this ſenſe it is 
derived from the French verb active, APPELLER, to call 
upon, ſummon or challenge one. 4 Comm. 312. Or the 
accuſation of a felon at common law by one of his accom- 
plices, which accomplice was then called an approver. 
(See tit. Accgſeuy) Co. Lit. 287. See alſo Brad. lib. 3: 
Brit. c. 22, 25: Staundf. lib. 2. c. 6. ; 
Criminal APPEALS are either capital or not capital. 
But of the latter ſort appeals de pace, de plagis, de impri- 
ſonamento, and of mayhem, are now become ob/olete being 
turned into actions of treſpaſs long ſince. Leach's Hauk. 
P. C. n.235. of the laſt however a few words ſhall be ſaid 
hereafter. Capital appeals are either of Treaſon or Felony. 
The latter may be ſubdivided into 1. Appeals of Death, 
or as they are otherwiſe called 4ppeals of Murder. 2. Ap- 
peals of Larceny or Robbery. 3 Apeals of Rape. 4. Ap- 
peals of A ſen, which laſt are now entirely obſolete. 1 /x/?. 
288 a. and fee 2 Hawk. P. C. c. 23. 

This private proceſs for the puniſhment of publick 
crimes, probably had its original in thoſe times, when a 
private pecuniary ſatisfaction, or weregild was conſtantly 
paid to the party injured, or his relations to expiate enor- 
mous offences. As therefore during the continuance of 
this cuſtom, a proceſs was certainly given, tor recover- 
ing the weregild by the party to whom it was due; it 
ſeems that when theſe offences by degrees grew no longer 
redeemable, the private proceſs was ſtill continued in or- 
der to inſure the infliction of puniſhment upon the offen- 
der, though the party injured was allowed no pecuniary 
compenſation. 4 Comm. 313, 4+ f 

It was alſo anciently permitted (as above hinted) for 
one ſubje& to appeal another of high Trea/oh, either in 
the courts of common law (Britt. c. 22.) or in parlia- 
ment; or, for treaſons committed beyond the ſeas, in the 
court of the high conſtable and marſhal. The cogni- 
zance of appeals in the latter ſtill continues in force; and 
ſo late as 1631, there was a trial by battle awarded in 
the court of chivalry on ſuch appeal of treaſon ; [By Do- 
nald Lord Rae againſt David Ramſey. Ruſbw. vol. 2. part 
2. p. 112.) But the cognizance of appeals for treaſon 
in the common law courts was virtually aboliſhed by 
ſtat. J E. 3. . 9: & 25 E. 3. [ſtat. 5. c. 4.] (1 Hale P. 
C. 349, 359:) and in Parliament expreſsly by fiat. 
1 H. 4. c. 14. See 4 Comm. 314. | 
On this ſubjet Mr. Ya the ingenious editor of 
Compns's Digeſt makes the following uſeful remark, —It 
does not appear that the appeal of treaſon is taken away 
by this ſtatute (1 H. 4.c. 14,) or any other. Ihe ſtat. 
5 E. 3. c.9, only ſays, that none ſhall be attached, Oc. 
againſt the form of the great charter and the laws of the 
land. The ſtat. 25 E. 3. [ſtat. 5. ] c. 4, goes a little far- 
ther and ſays that none ſhall be taken by petition or 
| ſuggeſtion tothe king or to his council, but by indictment 
or preſentment, or by proceſs made by writ original at the 
common law.“ It is conceived that a writ of appeal i 
a writ original ; (2 Hawk. 232: 5 Burr. 2643 ;) there- 


fore if an appeal of treaſon was part of the common mw 
| | t 
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theſe ſtatutes do manifeſtly not take it away. The ſtat. 
1 H. 4. c. 14. applying only to appeals in parliament. 
See Com. Dig. tit. Appeal (A. 1.) | 

However, as there has been no inſtance of any ſuch 
appeal, before any court of common law, either fince the 


making the flat. 1 H. 4. c. 14, nor for many years before, 


the law relating to ſuch appeals ſeems wholly obſolete 
at this day. Leach Hawk. P. C. ii. c. 23. f 29. 

An Appeal of Felony may be brought for crimes com- 
mitted either againſt the parties themſelves or their rela- 
tions. The crimes againſt the parties themſelves are 
Larceny, Rape, Maibem, and Arn. The only crime 
againſt one's relation, for which an appeal can be brought 
is that of killing him, either by murder or manſlaughter, 
4 Comm. 314. (But this ſeems an unguarded aſſertion 
in the learned commentator, as an appeal is given to the 
bu/ſoand, next of kin, &c. by ſtat, in caſe of Rape, See 
poſt. III. Appeal of Rape.) x 


Appeal of Death cannot be brought by every relation, 


but only by the wife for the death of her huſband, Magna 
Charta c. 34. or by the heir male for the death of his an- 
ceſtor ; which heirſhip was alſo confined by an ordinance 
of king Henry the Firſt to the four neareſt degrees of 
blood. Mir. c. 2.47. It is given tothe wife on account 
of the loſs of her huſband ; therefore if ſhe marries again 


before or pending her appeal, it is loſt and gone; (2 I. 


68, 317). or if ſhe marries aſter judgment, ſhe thall not 
demand execution. (2 Hawk. P. C. 243. by which it 
ſeems that the Court may award execution ex cio e 
dubitatur). The heir mult alſo be heir male, and ſuch 
2 one as was the next heir by the courſe of the common law 
at the time of the killing of the anceſtor (H. P. C. 182.) 
But this rule has three exceptions, iſt. If the perſon kil- 
led leaves an innocent wife, ſhe only and not the heir 
ſhall have the appeal, 2d. If there be no wife, and the 
heir be accuſed of the murder, the perſon who next to 
him would have been heir male, ſhall bring the appeal. 
3d. If the wife kill her huſband the heir may appeal her 
of the death (1 Leon. 325: 1 IH. 33.) And by the ſtat, 
of Glocefler 6 E. 1. c. 9. all appealsof death muſt be ſued 
within a year and a day after the completion of the felony 
by the death of the party; which ſeems to be only de- 
claratory of the old common law. 4 Comm. 314, 5. 
Theſe ſeveral appeals may be brought previous to any 
indictment; and che appellce be acquitted thereon be 
cannot be afterwards indicted of the ſame offence, 2 Hawk. 
f. C. c. 35-4 15. [But if the appellant does not proſecute 
his appeal, or if he releaſe to the appellant, the appellee 
may be indicted. 3 Inf. 131: Staundf. 147, 8.] Butifa 


man be acquitted on an indi#ment for murder, or found 


guilty and pardoned by the king, till he ought not (in 


trictneſs) to go at large, but be impriſoned or let to bail 


till the year and day be paſt, by virtue of ſtat. 3 H. 7. 
c. 1. in order to be furthering to anſwer an appeal for ch 
ſame felony, though if he has been found guilty of man- 
laughter, or on indictment, and has had the benefit of 
clergy and ſuffered the judgment of the Jaw, he cannot 
afterwards be appealed. 4 Comm. 315. 

If the defendant on an indictment is convicted of man- 
flaughter, and allowed his clergy, ſome of the books ſay 
the heir may lodge an eppca! mmediĩately before clergy 
had: and others ja clergy ought to be granted, and that 
it is unreaſonable an appea! ſhould interpoſe preſently to 
prevent judgment. 3 f. 131. If a perſon, immedi- 


ately after the verdict of manſtaughter, put in an Ea 
of murder, and before the appeal is arraigned, the defen- 
dant demands his benefit of clergy ; this is a good bar to 
appeal, and praying of clergy, is having of clergy, though 
the court delay calling the party to judgment, &c. 1 Salt. 
60, 62. Kel. 93. But formerly it was held, that the 
court might delay the calling a convict to judgment, and 


thereby hinder him from his clergy, and make him liable 


to an appeal, eſpecially if the appeal were depending : 


and where the record of a conviction of manſlaughter is 


erroneous, or inſufficient, &c. the offender cannot plead 
the conviction and clergy had therein, in bar of an appra/ 


or ſecond indictment, c. 2 Haut. P. C. c. 36.4 12, 14. 


If the appellee be acquitted, the appellor (by ſtat. 
Weftm. 2: 13 E. 1. c. 12,) ſhall ſuffer one year's im 
priſonment and pay a fine to the king, beſides damages 
to the party; and if the appellor be incapable to make re- 
ſtitution in damages, his abettors ſhall do it for him, and 
alſo be liable to impriſonment. This proviſion as was 
foreſeen by the author of Heta (lib. 1. c. 34.4 48.) pro- 
ved a great diſcouragement to appeals ; ſo that thencefor- 
ward they ceaſed to be in common uſe. . 4 Comm. 316. 

If the appellee be found guilty, he ſhall ſuffer the ſame 
judgment, as if he had been convicted by indiament ; 
but with this remarkable difference; that on an indict- 
ment the king may pardon and remic the execution; but 
on an appeal, being the ſuit of a private ſubject, to make 
atonement for the private wrong, the king can no more 
pardon it than he can remit the damages. recovered in 
an action of battery, 4 Cm. 316. See 2 Hawk. P. C. 
c. 37. $25: Jenk. 160. pl. 4. [But by the expreſs provi- 
ſion of ſtat. 4 & 5 W. © M. c. 8. an accomplice convict- 
ing two others guilty of robbery ſhall have the king's par- 
don, which ſhall be a good bar to an Appeal of Rob bery.] 

Ihe puniſhment of the offender may however be re- 
mitted and diſcharged by the concurrence of all parties 
intereſted in the appeal. 1 Hale P. C. | 

Having ſaid thus much cn the ſubject of appeals in 
general, the following miſcellaneous matter may ſerve for 
further elucidation on. I. Appeals of Death; II. Ap- 
peals of Maihem; III. Appeals of Rape; IV. Ap- 
peals of Robbery.—The ſtudent who wiſhes for the moſt 
ample information on this ſubje& muſt apply to Hawkizs 
P. C. vol. ii. and Com. Dig. tit. Appeal. | 


I. For the proceedings on an appeal of Death, ſee 
the caſe of Bighy widow v. Kennedy, 5 Burr. 2643; where 
they are detailed much at length and with great exactneſs. 

At the common law, a woman as well as a man might 
have an appeal of death of any of her anceſtors, and there- 
fore the /on of @ woman ſhall at this day have an appeal, 
if he be heir at the death of the anceſtor, for the fon is 
not diſabled, but the mother only ; for the ſtatute of Mag. 
Ch. c. 34. ſays propter appellum famine. 2 Ii. 68. the 
huſband ſhall not have appeal for the death of his wife, 
but the heir only. Danv. 46. 1. 488. 

The Judges are fo far bound to take notice of this flatute, 
that if a woman brings an appeal of death of her father, 
or of any other beſides ker huſband, they ought ex officio 
to abate it, tho' the defendant takes no exception to it. 
2 Hawk. P. C. cap. 23./. 42. | 

A feme Mall ha ve appeal where fbe Pall have no dower, as 
where ſhe elopes from her baron. Br. Appeal. pl. 17. cites 
50 E. 3» 15. per 1s leby. y 

£ The 
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The wife is to be a wife de fa#o to be intitled to ap- 
peal; 2 Infl. 68, 317. Where a woman has judgment in 
appeal, of the death of her huſband, ſhe cannot have exe- 
cution if ſhe do not perſonally pray it: a judge went to 
a woman great with child, to know if ſhe would have ex- 


ecution? She ſaid, Yes, and the appellee 
TFenk, Cent. 137. 
An ideot, or a perſon born deaf and dumb, or one 
attainted of treaſon or felony, or outlawed in a perſonal 
action, ſo long as ſuch attainder or outlawry continues in 
force, cannot bring any appeal whatſoever, H. P. C. 183: 
2 Hawk. P. C. c. 23.4 30. 
The appellant is to commence his appeal in perſon; but 
he may proceed by attorney, having a ſpecial warrant of 
attorney filed. 1 Salk. 60. The appeal mult be brought 
in a year and a day after the death of the perſon murder- 
ed: and the count muſt ſet forth the fact, and the length 
and depth of the wound, the year, day, hour, place where 
done, and with what weapon, Sc. And that the parcy 
diedinayearanda day. 2 _ 665. © itat. 6 Ed. 1. c. . 
rincipal and acceſſaries before and after are to be joined 


in appeal. Dauv. Abr. 493. And this is to be obſerved, 


was hanged. 


. 


though the acceſſary is guilty in another county. ſtat. 


3 H. 7. c. 1. 

An appeal is proſecuted two ways; either by writ, or 
bill: appeal by writ is when a writ is purchaſed out of 
chancery by one for another, to the intent he may appeal 

a third perſan of ſome felony committed by him, finding 
pledges that he ſhall doit: appeal by bill is where a man 
of himſelf gives up his accuſation in writing, offering to 
undergo the burden of appealing the perſon therein na- 
med. Bracton. . 

This appeal may be brought by bill before the juflices 
in the King's Bench; before juſtices of goal delivery, and 

- commiſſioners of oyer and ſerminer, Qc. or before the 
ſheriff and coroner, in the county court: but the ſheriff 
and coroner have only power to take and enter the 


appeal and count, for it muſt be removed by certiorari 


into B. R. 
In appeal by original, principals and acceſſaries are 


generally charged alike without diſtinction, till the plain- 
tiff counts: but 'tis otherwiſe in eppeals by bill, Dany. 


494 ; 3 
There is but one appeal againſt the principal and aceſ- 
ſary: if the principal is acquitted, it ſhall acquit the 
acceſſary ; and both ſhall have damagee againſt the ap- 
pellant on a falſe appeal, or the acceſſary may bring a 
writ of conſpiracy. 2 f. 383. 
If the defendant in appeal is attaint, or acquit: or the 
Plaintiff nonſuit after appearance, which is peremptory, 
no other appeal lies. H. P. C. 188. If there be an indict- 
ment and appeal depending at the ſame time againſt the 
ſame perſon, the appeal ſhall be tried firſt, if the appellant 
de ready. Ke. 107. Otherwiſe the king would deſtroy 
the ſuit of the party. Fenk. 160. pl. 4. ? 
The caſe of other-appeals than of murder, as of robbery, 
rape, c. are notwithin ſtat. 3 H. 7. c. 1; and therefore 
auterfoits acquit, upon an indictment within the year, ſtands 
at common law a good bar to an appeal of robbery, or any 

offence other than murder or manſiaughter; and yet the 
' judges at this day never forbear to proceed upon an in- 
dictment of robbery, rape, or other offence, though within 
the year, becauſe appeals of robbery eſpecially are very 
rare, and of little ufe, ſince the ſtatute of 21 H. 8, cap. 11, 


recovered by it but damages. 


gives reſtitution to the proſecutor as effectually as upon 
an appeal. 2 Hale's Hit. P. C. 250. . 

A charter of pardon is no bar of an appeal; and if the 
party be outlawed, Sc. in appeal, and the king pardon 
him, a /crre facias ſhall iſſue againſt the appellant, who may 
pray execution, notwithſtanding ſuch pardon; but if re- 


| turned ei. fee. and he appears not, then the appellee ſhall 


upon the pardon be diſcharged. H. P. C. 251. A peer in 
appeal of murder ſhall not be tried by his peers, but by a 
common jury; though he ſhall upon an irdictment for 
murder. Vide fat. 3 H. 7. c. 1. directing appeals before 
the ſheriff and coroners, or at king's bench, or gaol de- 
livery; and flat 1 H. 4.c. 14. (mentioned before) that no 
appeals are to be purſued in parliament. 

And where appeal of death is brought, the defendant 
cannot juſtify /e defendendo ; but muſt plead not guilty, and 
the jury are to find the ſpecial matter. Bro. App. 122. 
3 Salk. 37. | | ; 

The court ex officio will quaſh the writ for apparent faults 
appearing on the face of the writ ; as where the ſenſe is de- 
fective for want of à material word, or where it wants 
thoſe words of art which the. law has appropriated for the 
deſcription of the offence. 2 Hawk, P. C. c.23.4 97. 

Alto the court will abate the writ when the declaration 
varies from the writ in ſome material point, either as to 
the reign of the king, or as to the county wherein the 
fact is laid, c. 2 Hawk. P. C. c. 23. 15938. 

A releaſe of all manner of actions, or of all actions cri- 
minal, or of all actions concerning pleas of the crown, or 


of all appeals, or of all demands, is a good bar of any 


appeal; but a releaſe of all perſonal actions does not bar 
an appeal of felony, being an action of an higher nature. 
Cro. Fac. 283: Telv. 204 7 2 Hawk. P. C. c. 23.4135. 
If the appellee pleaas a ſpecial plea, which does not 
amount to a confeſſion of the fact, he muſt at the ſame 
time plead over to the felony, except in ſpecial caſes ; as 
where ſuch plea would be prejudicial to him, or where 
his plea declines the juriſdiction of the court. 2 Hawk, 
P. C. c. 23.4 137 : Carth. 56. | 
Ia appeal of mir der brought by the wife for the death 
of her Hu hand; the appellee pleaded, that ſhe was never 
lawfully married to her-huſband, but did not plead oer 70. 
the felony ; adjudged, that this plea being to be tried by 
the ordinary upon bis certificate, whether the marriage was 
lawful or not, in ſuch caſe the defendant need not plead 
over to the felony ; but where the plea is triable by the 
common law, he muſt plead over to the felony. Cro, Elix. 224. 


II. Ab peal of Maibem, Is the accuſing one that hath 
maimed another : but this being generally no felony, it 
is in a manner but an action of treſpaſs ; and nothing is 
In an action of aſſault and 
maiming, the court may increaſe damages, on view of 
the maihem, Oc. And though naibem is not felony, in 
appeals and indictments of aibem, the words felonic? mai- 
hemiavvit are neceſſary. 3 Inf. 63. Bratton calls appeal 


of maihem appellum de plagis © maihemio, and writes a 


whole chapter upon it. 1b. 3. tract. 2. cap. 24. In an 
appeal of maihem, the defendant pleads that the plaintiff 
had brought an action of treſpaſs againſt him, for the 
ſame wounding, and had recovered, and damages given, 
&c. and this was a good plea in bar of the appeal; be- 
cauſe in both actions damages only are to be recovered. 
4 Rep. 43. And where there is a recovery in aſſault and 

battery, 


11% AAS. £8 4 


that ne wnques accouple, &c. is a good plea, and ſhall be 


goods, Oc. to have reſtitution of the goods ftolen: as 


| proſecute the felon, he may bring appeal of robbery at. 


e EARS Soo” he had 
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APPEAL III. IV. 
battery, He. the jury give damages according to the hurt, | 
which was done, and it ſhall be intended a maihem at 
that time; and therefore appeal of maihem, dotl not lie. 
Hob. 94: 1 Leon. 318. In appeal of maihem, the appellant 
ought not to plead in abatement of the writ, and like- 
wiſe over to the maibem; if he doth, he will loſe the be- 


nefit of his plea to the writ. Moor 457 : See 2 Hawk. 
P. C. c. 23. F 16—28. 


III. Appeal of Rape, Lies where a rate is committed on 
the body of a woman. 3 IH. 30. A ſeme covert, with- 
out her huſband, may bring appeal of rape: and ſtat, 
6. R. 2. c. 6. gives power where a woman is raviſhed, 
and afterwards conſents to it, for a huſband, or a father, 
or next of kin, there being no huſband, to bring appeal 
of rape : alſo the criminal, in ſuch caſe, may be.attainted 
at the ſuit of the king. 3 I. 131: 6 R. 2. cap. 6. 

If a woman be raviſhed by her next of kin, and con- 
ſents. to him, and has neither huſband nor father, the 
next of kin to him ſhall have the appeal; for he has diſ- 
abled himſelf by the rape, whereby he becomes a felon. 
2 Inft. 434.—Hale's Hit. P. C. 632. S. P.cites 28 H. 6, 
Corone 45 9.—2 Hawk. P C. c. 23. / 64.S. P. 

If there be no huſb end, nor father, then the appeal 
is given to the heir, whether male or female. Hale P. 
C. 186. . 

This ſtatute, as to the huſband, ſhall be conſtrued 
ſtrictly, and be intended of a huſband in poſſeſſion, tho? 
there-be good cauſe of divorce ; for he is her huſband till 
a divorce be had. See Br. Parliament, pl. 89. cites 
11 H. 4. 13, 14: 2 Hawk. P. C. c. 23. / 62. ſays, 


tried by the biſhop's certifcate, who, if the marriage 
were uniawtu! by reaſon of a pre- contract, ought to cer- 
tify againſt the appellant. 238 

The ſtatute of n. 1. c. 13. which reduced the 
crime of rape to a treſpaſs, enacts that appeal of rape ſhall 
be brought within forty days, but by ſtat. 7 Hm. 2. 
c. 34. which makes this offence felony, no time is li- 
mited for the proſecution ; ſo that it may be brought in 
any reaſonable time, H. P. C. 186. Appeal of rape is 
to be commenced in the county where commuted: and 
if a woman be aſſaulted in one county, and raviſhed in 
another, the appeal of rape lies in that county where the 
was raviſhed. H. P. C. 186, It is held, tha though 
formerly the defendant might have his clergy, 'tis taken 
away by the ſtat. 18 Z/iz. c. 17: Dyer 201. See fur- 
ther on this ſubject, 2 Hawk. P. C. c. 23. $ 58—73. 


IV. Appeal of Robbery, or Larceny. A remedy given 


by the common law, where a perſon is rote of his 


they could not be reſtored on indictment at the king's 
ſuit, this appeal was judged necellary. 3 Ie. 242. It a 
man robbed make freſb purſuit after, and apprehend and 


any time afterwards. Staundf. 62. 

An infant ſhall have an appeal of robbery. St. P. C. 
60. 6. cap. 9. | | 

Appeal of felory lies againſt a feme covert without her 
baron. Sz. P. C. 62. cap. 11. 

So it lies againſt an iy/axt; and ſo of all others who 
may commit felony, Sz. Pl. C. 62. cap. 11. 

A woman at this day may have an appeal of robbery, 
& e. for ſhe is not reſtrained thereof, 2 /. 68, 


APPEARANCE. 

Adjudged, that an appeal of robbery may be brought 
by the party robbed twenty years after the offence com- 
mitted, and that he ſhall not be bound to bring it within 
a year and a day, as he muſt do in appeal of murder. 
4 Leon. 16, . 

But the courts of law would now ſcarce permit a proſe- 
cution after ſach a length of time, unleſs good cauſe 


could be ſhewn why it had not been ſooner commenced, 
as that the offender had fled the kingdom, and was but 


juſt returned, &c. 


If one man rods ſeveral perſons, every one of them may 
have appeal; likewiſe if the robber be attainted at the 
ſuit of one, he ſhall be tried at the ſuit of the reſt, ſo as 
their appeals were commenced before the attainder. 
Danv. Abr. 494. In appeal of robbery, the plaintiff mult 
declare of all the things whereof he is robbed, or they 
ſhall be forfeited to the king; for the appellant can have 
reſtitution for no more than is mentioned in his appeals 
3 [nf. 227. By the Year-book 21 Ed. 1. 16, reititution 
of goods was granted upon an outlawry, in appeal of 
robbery; but a perſon having preferred an indictment 
againſt a robber, and afterwards an appeal, on which he 
was outlawed, the plaintiff moved to have reſtitution of 
his goods, and it was denied. 2 Leon. 108. 

It the count or declaration in appeal of burglary be ſuf- 
ficient, and the defendant is convicted at the ſuit of the 
party upon the appeal; he ſhall not be again impeached 
for the ſame offence at the king's ſuit. 4 Kep. 39. By 
ſtat. 21 H. 8. c. 11, the like reſtitution of ſtolen goods 
may be had on 7ndi#ments after attainder, as on ap- 
peals : and appeals of robbery are now much out of ule. 
See further 2 Hawk. P. C. c. 23. 44—57 ; and this Dit, 
tir. Robbery. | ä 

APEAL TO ROME. At the reformation in the reign 
of H. 8. the kingdom entirely renounced the authority of 
the ſee of Rome; and therefore by the ſeveral ſtatutes 
24 H. 8. c. 12. and 25 H. 8. c. 19 and 21, to appeal to 
Rome from any of the king's courts, (which tho? illegal 
before, had at times been connived at); to ſue to Rome 
for any licence or diſpenſation; or to obey any 'proceſs 
from thence are made liable to the p as of premunire; 
and by ſtat. 5 Elz. c. 1, to defend the pope's juriſeiftion 
in this realm is a premunire for the firſt offence, and 
high treaſon for the ſecond. See tit, Payfts, 

Where an appeal in an ecclfra/tical cauſe is made before 
the bithop, or his commiſlary, it may be removed to the 
archbiſhop ; and if before an archdeacon, to the court of 
arches, and from the arches to the archbiſhop; and when 
the cauſe concerns the king, appeal may be brought in 
fitteen days from any of the ſaid courts to the prelates in 
convocation. St. 24 Z. 8. c. 12 —And the ſtat. 25 H. 8. 
c. 19, gives eppeals from the archbilhop's courts to the 
king in chancery, who thereupon appoints commiſſioners 
finally to determine the cauſe ; and this is called the 
court of delegates: there is alſo a court of commiſſioners 
of review; which commiſſion the king may grant as ſu- 
preme head, to review the definitive ſentence given on 
appeal in the court of delegates. | 

APPEARANCE, In the law fignifieth the defend- 
ant's filing common or ſpecial bai}, when ke is ferved 
with copy of, or arreſted on any proceſs out of the courts 
at Weſtminſter: and there can be no appearance in the 
court of B. R. but by ſpecial or common bail. There 
are four ways for de fendants to appear to actions; in per- 

ſon, 


APPEARANCE. 
ſon, or by attorney; by perſons of full age: and by 


gu irdians, or next friend, by infants. Show. 165, 

By the common law, the plaiatiff or defendant, de- 
-mandapnt or tenant, could not appear by attorney without 
the king's ſpecial warrant by writ or letters patent, but 


ought to follow his ſuit in his own proper perſon; by. 


reaſon whereof there were but few ſuits. Co. Lit. 128: 
2 In/?. 249. But it is now the common courſe for the 
plaintiff or defendant, in all manner of actions where 
there may be an attorney, to appear by attorney, and put 
in his warrant without any writ from the king for that 
purpoſe. And therefore, generally, in all actions real, 
perſonal, and mixt, the demandant or plaintiff, tenant 
or defendant, may appear by attorney. F. N. B. 26. 
Hut in every caſe, where the party ſtands in contempt, 
the court will not admit him to appear by attorney, but 
oblige him to appear in perſon. As if he comes in by a 
cepi corpus upon an exigent. F. N. B. Or, if he be out- 
lawed. 2 Co. 462, 616. 

But by ſtat. 4 & 5 M. M. c. 18. Perſons outlawed 
in any caſe, except for treaſon or felony, may appear by 
attorney to reverſe the ſame without bail; except where 
ſpecial bail ſhall be ordered by the court. | 

In all caſes where proceſs ifſues forth to take the 
party's body, if a common appearance only, and not ſpe- 
cial bail is required, there every ſuch party may appear 
in court in his proper perſon, and file common bail. 
1 Lill. Ar. 85: Hil. 22 Car. B. R. 

In a capital criminal caſe the party muſt always ap- 
pear in perſon, and cannot plead by attorney: alſo in 
criminal offences, where an act of parliament requires 
that the party ſhould appear in perſon ; and likewile in 
appeal, or on attachment. 2 Hawk. P. C. c. 22. 51. 

On an indictment, information or action, for any 
crime whatſoever under the degree of capital, the de- 


ſendant may, by the favour of the court, appear by at · 


torney; and this he may do as well before plea pleaded, 
as in the proceeding after, till conviction. 1 Lev. 146: 
Keilw. 165: Dyer 346: Cro. Fac. 462. 

If huſband and wife are ſued, the huſband is to make 
attorney for her. 2 Saund. 213, and ſee Barnes 412. 

If an ideot doth ſue or defend, he cannot appear by 
guardian, prochein amie, or attorney, but muſt appear in 
proper perſon ; but otherwiſe of him who becomes nor 
compos mentis; for he ſhall appear by guardian if within 


age, or by attorney, if of full age. Co. Lit. 135 6: 


2 Iuſt. 390: 4 Co. 124. | 
A corporation aggregate of many perſons cannot appear 
in perſon, but by attorney, and ſuch appearance 1s good. 
10 Rp. 32, in the caſe of Sutron's Hoſpital. 
If a man is bound to appear in court on the firſt day of the 
term, it ſhall be intended the firſt day in common under- 
ſtanding, viz. the firſt day in full term. 1 Lill. 83: 2 Leon. 4. 
If the plaintiff ſiles common bail for defendant, he only 
can deliver a declaration by the bye. R. M. I. 10 Gee. 2. 
But, when deftudant has filed common or ſpecial bail for 
himſelf, any perſon may deliver or file a declaration 
againſt him by the bye, at any time during the term 
wherein the proceſs againſt the defendant is ret. ſedente 
curia; and the practice has been, that the plaintiff, at 
whoſe ſuit the proceſs is, might declare againſt the de- 
fendant, in as many actions as he thinks fit, before the 
end of the next term, after the ret' of the procels. 


lupe Pract. K. B. 177: 4 Bur. 2180. 
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Attornies ſubſcribing warrants to apprar, are liable to 


attachment, upon non- appearance. And where an attor- 
ney promiſes to appear for his client, the court will com- 


| pel him to appear and put in common bail, in ſuch time 


as is uſual by the courſe of the court; and that although 
the attorney ſay he hath no warrant for apttarance: nor 
ſhall repealing a warrant of attorney, to delay proceed- 
ings, excuſe the attorney for his not appearing, who may 


be compelled by the court. See /mpey*s Prad. K. B. 189, 


cites R. M. 1654. The defendant's attorney is to file 
his warrant the ſame term he appear;, and the plaintiff 
the term he declares, under penalties by ſtat. 4 and 
5 Ann c. 16. NEE 

An attorney is not compellable to appear for any one, 
unleſs he take his fee, or back the warrant ; after which 
the court will compel him to appear. 1 Salk. 87. 

If an attorney appears, and judgment is entered againſt 
his client, the court will not ſet afide the judgment, tho? 
the attorney had no warrant, if the attorney be able and 
reſponſible; for the judgment is regular, and the plain- 
tiff is not to ſuffer when in no default; but if the attor- 
ney be not reſponſible or ſuſpicious, the judgment will be 
ſet aſice ; for otherwiſe the defendant has no remedy, and 
any one may be undone by that means. 1 Salt. 86. 

Attachment denied by the court againſt an attorney, 
who appeared for tue plaintiff without a warrant ; but 
ſaid an action on the caſe lies. Comb. 2. $48 

In actions by original, appearances muſt be entered 
with the filazer of the county; and if by bill, they ſhall 
be entered with the prothonotary : and by fat. 5 Geo. 2. 
c. 27, where defendant is ſerved with a copy of the pro- 
ceſs appearances and common bail are to be entered and 
filed by him within eight days after the return of the pro- 
ceſs.— And if defendant does not appear, plaintiff may 
on affidavit of the ſervice of proceſs enter a common ap- 
pearance for defendant and proceed thereon. ſtat. 12G. 1. 
c. 29, and by ſtat. 25 Geo. 3. c. 80. / 22, a common ap- 
pearance may be filed by plaintiff without entering or fil- 
ing of record, a memorandum or minute for defendant, 

An appearance entered by plaintiff for defendant in a 
wrong name may be amended after declaration. 3H /:1/. 49. 

An appearance by defendant cures all errors and defects 
in proceſs. Barnes 163, 167: 3 Will: 141: Lutw, 954 
Fenk. Cent. 57. 

In what caſes common appearance will be ordered, 
ſee Impey's Pratt. K. B. 189, and this Dict. tit. Bail, 
Arreſt, Sc. 

On two nibilt returned upon a ſcire & alias ſeire factas, 
they amount to a ſcire feci, and the plaintiff giving rule, 
the defendant is to appear, or judgment ſhall be had 
againſt him by default: and where a defendant doth not 


' plead after appearance, judgment may be had againſt him. 


Style 208. 

A wife may appear without her huſband. 1 Vi. 264. 
A man may appear before the return of a capias ad re- 
Jpondendum. Id. 39. For the appearance is to the ſuit. 

Appearance in perſon and by attorney are very dif- 
ferent. Vide 1 Sid. gz, 322, 392: 4 Rep. 71: I Lev. 80: 

. Appearance by guardian and next friend, vide 
Infants, c. 3 

APPENDANT, appendens.] Is a thing of inheritance, 
belonging to-another inheritance that is more worthy. As 


an advowſon, common, court, &c. may be appendant to 
a manor, 
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APPEN 


a manor, common of fiſhing, appendant to a freehold : 
land appendant to an office: a ſeat in a church to a houſe, 
c. But land is not appendant to land, both being cor- 

real, and one thing corporeal may not be appendant to 
another that is corporeal; but an incorporeal thing may be 
appendant to it. Co. Lit. 121: 4 Rep. 86: Danv. Abr. 500. 
A foreſt may be pendant to an honour; and waifs and 
eltrays to a leet. Co. Lit. 367. And i#ncorporeal things, 
advowſons, ways, courts, commons, and the like, are 


2 parcel of and appendant to corporeal things; as 


ouſes, lands, manors, Wc. Plowd. 170: 4 Rep. 38.— 
belonging to my 
manor, and during the diſſeiſin I fell the manor ; by this 
the common is extin& for ever. 4 Z. 3. 21: II Rep. 47. 
Common f eftovers cannot be appendant to land; but to a 
houſe to be ſpent there. Co. Lit. 120. By the grant of a 
mefſuage, the orchard and garden will paſs as appendant. 
Appendants are ever by preſcription, and this makes a 
iſtinction between appendants and appurtenances, for 


appurtenances may be created in ſome caſes at this day ; 


as if a man at this day grant to a man and his heirs, 
common in ſuch a moor for his beaſts, levant or couching 
on his manor ; or if he grant to another common of 
eſtovers or turbary in fee ſimple, to be burnt or ſpent 
within his manor; by theſe grants, theſe commons are 
appurtenant to the manor, and ſhall paſs by the grant 
thereof; in the civil Jaw it is called aqjunttum. Co. Lit. 
121 6. 

A way may be quafi appendant to a houſe, c. and as 
ſuch paſs by grant thereof. Crs. Jac. 150. | 

What things may be appendant. Jide Plau. Com. 
103. 6. 104. C. 10. See alſo tit, Appurtenances. 

APPENDITIA, The appendages or pertinences of an 
eſtate, Hence our pentices or pent-houſes, are called ap- 

tia domus, Oc. 

APPENNAGE, or apennage, Fr.] Is derived from 
arfendendo ;- or the German word apanage, ſignifying a 
portion. It is uſed for a child's part or portion; and is 
properly the portion of the king's younger children in 
France. Selm. G.. 

APPENSURA. The payment of money at the ſcale 
or by weight. H. Elicu. edit. Gate, J. 2. c. 19. 

APPLES. A duty is granted on all apples imported 
into Great Britain. By what meaſure apples are to be 
fold, fee 1 Ann. ſtat. 1.c. 15. 

APPODIARE. A word uſed in old hiſtorians, which 
Gpnities to lean on, or prop up any thing, Sc. Walfng- 
ham ann. 1271. Mat. Pariſ. Chron. Aule Regie ann. 1321. 

APPONERE. To pledge or pawn. Neubrigenſis lib. 1. 


c. 3. 

APPORTIONMENT, apportionamentum.] Is a divid- 
ing of a rent, Sc. into parts, accorciug as the land out 
of which it iſſues is divided among two or more. If a 
ſtraager recovers part of the land, a lefſee ſhall pay, 
having regard to that recovered, and what remains in his 
hands. Where the leffor recovers part of the land or en- 
ters for a forfeiture into part thereof, the rent ſhall be 
apportioned, Co. Lit. 148. If a man leaſes three acres, 
rendring rent, and afterwards grants away one acre, the 
rent ſhall be apportioned. Co. Lit. 144. Leſſee for years 
leaſes for years, rendring rent, and after deviſes this 
rent to three perſons, this rent may be apportioned. 
Danv. Abr. cog. If a leſſee for life or years under rent, 
ſurrenders part of the land, the rent ſhall be apportioned : 


3 ; 


APPORTIONMENT. 


but where the grantee of a rent-charge purcha/es part of 
the land, there all is extinct at law. Moor 231. But he 
ſhall have relief in equity. Fonb/angue's Treati/e of Equity 
i. 379. A rent-charge, iflaing out of land, may not be ap- 


' portioned : nor ſhall things entire, as if one holds lands by 


ſervice to pay yearly to the lord, at ſuch a feaft, a horſe, 
Sc. Co. Lit. 149. But if part of the land, out of which 
a rent-charge iſſues, de/cends to the grantee of the rent, 
this ſhall be apportioned. Danv. 507. 

A grantee of rent releaſes part of the rent to the 
grantor, this doth not extinguiſh the reſidue, but it ſhall 
be apportioned : for here the grantee dealeth not with the 
land, only the rent. Co. Lit. 148. On partition of 
lands out of which a rent is iſſuing, the rent ſhall be ap- 
portioned. Danv. Abr. 507. And where lands held by 
leaſe rendring rent are extended upon elegit, one moiety 
of the rent ſhall be apportioned to the leſſor. bid. 509. 
If part of lands leaſed is ſurrounded by freſh water, there 
ſhall be no apportionment of rent; but if it be ſurrounded 
with the ſea, there ſhall be an apportionment of the rent. 
Dyer 56. 

The flat. 11 Geo. 2. c. 19. C15, has in certain caſes 
altered the law as to the apportioning of rents, in point of 
time; it being thereby enacted, *©** That if any tenant 
for life ſhall happen to die before, or on the day on which 


| any rent was reſerved or made payable upon any demiſe 
or leaſe of any lands, . tenements, or. hereditaments, 


which determined on the death of any ſuch tenant for 
life, that the executors or adminiſtrators of ſuch tenant 
for life, ſhall and may, in an action on the caſe, recover, 


of and from ſuch under-tenant or under-tenants of ſuch 


lands, tenements, and hereditaments, if ſuch tenant for 
life die on the day on which the ſame was made payable, 
the whole, or if before ſuch day, then a proportion of 
ſuch rent, according to the time ſuch tenant for life lived, 
of the laſt year, or quarter of a year, or other time in 
which the ſaid rent was growing due as aforeſaid, making 
all juſt allowances, or a proportionable part thereof re- 
ſpectively.“ 

Be fore this ſtatute, the rent, by the death of a tenant 
for life, was loſt; for the law would not ſuffer his repre- 
ſentative to bring an action for the uſe and occupation, 
much leſs if there was a leaſe, and the remainder-man 
had no right, becauſe the rent was not due in his time; 
nor could equity relieve againit this hardſhip by appor- 
tioning the rent. 1 P. ms. 392. The legiſlature hay- 
ing, however, by the above ſtatute, interpoſed in favour 
of tenants for life, its proviſions have, by an| equitable 
conſtruction, been extended to tenants in tail. Amb. Rep. 
198: 2 Bro. C. Rep. 65 9. 

But though the executor of tenant for liſe is now in- 
titled to an apportionment of the rent, yet the dividends 


of money directed to be laid out in lands, and in the 


mean- time to be inveſted in government ſecurities, and 
the intereſt and dividends to be applied, as the rents and 
profits would in caſe it were laid out in land, were held 
not to be apportiouable, though tenaat for life died in 
the middle of the half year. 3 . 502: Amb. Rep. 
279: 2 Fez. 672: and the authority of the cale on the 
will of Lord C. J. Holt, 3 Fin. Abr. 18. pl. 3 was denied. 
But where the money is laid out in mortgage till a pur- 
chaſe could be made, the intereſt is apportionable, 2 fl. 
W/m. 170. This diſtinction, however, may be referred 
to intereſt on a mortgage being in fact de from day to day, 

and 


APPORTIONMENT, 


and ſo not properly an apportionment: whereas the divi- 
dends accruing from the publick funds are made payable 
on certain days, and therefore not apportionable; and 
upon the principle of this diſtinction the Maſter of the 
Rolls decreed an apportionment of maintenance-money, It 


being for the daily ſubſiſtence of the infant. 2 P. Wins. 
501. See alſo Mr. Cox's note (1). And the principle ex- 


tending to a ſeparate maintenance for a feme covert, ſuch 
apportionment has, in ſuch caſe, been allowed at Jaw. 
2 Black: Re. 1016. L. Whether equity would not ap- 
portion dividends of money in the funds, directed to be 
applied for the maintenance of an infant, or ſecured by 
the huſband as a ſeparate proviſion for his wife, as it 
would be difficult for them to find credit for neceſſaries, 
if the payment depended on their living to the end of a 
quarter? That equity will not in general apportion di- 
vidends, fee 3 Bro. Ch. Rep. 99. | 
As to apportionment of fines paid on renewal of leafes 
by tenant for life, ſee 1 Bro. Ch. Rep. 440: 2 Bro. Ch. 
Nep. 243. and the caſes there referred to. 
In what caſes eviction of part of the land is a ground 
for apportionment, ſee Co. Litt. 148. See Fonolangue's 
Treat. of Equity 376. | 
A man puh part of the land where he hath common 
avpendant, the common ſhall be arpertioned: of common 
apprrtenant it is otherwiſe, and if by the act of the party, 
the common is extint, 8 Rep. 79. Common appendant 
and a>purtenant may be apportioned on alienation of part 
of the land to which it is appendant or appurtenant. 
l vod's Inf. 199, If where a perſon has common of paſture 
fans number, part of the land deſcends to him, this being 
intire and uncertain cannot be apportioned : but if it had 
been common certain, it ſhould have been apportioned. Co. 
Lit. 149. 
APYORTUM, from the Fr. [appor?.]- Signifies pro- 
perly the revenue or profit which a thing brings in to 
the owner: and it was commonly uſed for a corody or 
penſion. It hath alſo been applied to an augmentation 
given to an abbot out of the profits of a manor for his 
better ſupport. | | 
— APPOSAL OF SHERIFFS, The charging them with 
money received upon their accounts in the exchequer. 
Stat. 22 & 24 Car. 2. c. 22. 
APPRAISERS of goods, are to be ſworn to make true 
| aþpraiſement; and, valuing the goods too high, ſhall be 
obliged to take them at the price appraiſed. - Statute 11 
Ed. 1 : Stat. Acton Burnel.— See Auttioncers, 
APPRENDRE, [F..] A fee or profit anprenare, is fee 
or profit to be taken or received. Stat. 2 & 3 Ed. 6. 
cap. 8. 
APPRENTICE , apprenticius, [Fr. apprenti, from appren- 
dre to learn.) A young perſon bound by indentures to a 
tradeſman or artificer, who upon certain covenants is to 
teach him his myſtery or trade. 
It will be proper under this bead to conſider. 


I. Who may be bound apprentices, and in what manner; 
and who are compellable to receive them. 
II. How they are to be provided for and governed du- 
ring their apprenticeſhip, and in what manner they are to 
be afſigned, & c. 
III. What trades may not be exerciſed without having 
ferved an apprentizeſhip. 
IV. For what offences they are puniſhable, and how. 


n 


4 


| Sweepers. 


APPRENTICE I. 


Of apprentices acquiring ſettlement, ſee tit. Settlement, 

[For more full matter relative to apprentices, particu- 
larly parift” apprentices, ſee Mr. Cox's edition of Bott's 
Por Laws.) 


I. It ſeems clearly agreed, that by the common law 
infants, or perſons under the age of twenty-one years, 
cannot bind themſelves apprentices, in ſuch a manner as 
to intitle their maſters to an action of covenant, or other 


action againſt them for departing from their ſervice, or 


other breaches of their indeaturcs; which makes it ne- 
ceſſary, according to the uſual practice, to get ſome of 
their friends to be bound for the faithful diſcharge of their 
offices, according to the terms agreed on. 11 Co. 89 6. 
2 Inſt. 379, 580: 3 Leon. 63: 7 Mod. 15. And not- 
withſtanding ſtat. 5 E/iz. c. 4. enacts, that although 


| perſons bound apprentices ſhall be within age at the time 


of making their indentures, they ſhall be bound to ſerve 
for the years in their indentures contained, as if they 
were at full age at the time of making of them; it hath 
been held, that although an infant may voluntarily bind 
himſelf an apprentice, and, if he continue an apprentice 
for ſeven years, he may have the benefit to uſe his trade; 
yet neither at the common law, nor by any words of the 
above-mentioned ſtatute, can a covenant or obligation of 
an infant, for his apprenticeſſip, bind him; but if he 
miſbehave himſelf, the maſter may correct him in his ſer- 
vice, or complain to a juitice of peace, to have him pu- 
niſhed according to the ſtatute: but no remedy lieth 
againit an infant upon ſuch covenant. Cro. Car. 179; 
Cro. Jac. 194. S. P. 

But if any one entices an apprentice from his maſter's 
ſervice, or har bours him after notice, the maſter may 
maintain a ſpecial action on the caſe, againſt the perſon 
ſo doing. Viade 1 Salk. 380. 

By the cuſtom of London, an infant unmarried, and 


above the age of fourteen, may bind himſelf apprentice 


to a freeman of London, by indenture with proper cove- 
nants; which covenants, by the cffom of London, ſhall 


| be as binding as if he were of full age. Moor 134: 


2 Bulft. 192: 2 Rol. Rep. 305: Palm. 361: 1 300d, 271: 
2 Keb. 687. But a waterman's apprentice is not, within 
the cuſtom of London, to bird himſelf being under twenty- 
one. 6 Mod. 69. 

A freeman's widow may take a maid apprentice for ſeven 
years, and inrol her as a youth ; if ſhe be above fourteen 
years old: and if an exchange woman, that hath a huſ- 
band free of London, take ſuch apprentice, ſhe ſhall be 
boynd to the huſband; and may be made free, at the end 
of the apprenticeſhip, if the be then unmarried. Lex Lon- 
dinen. 4.8. 5 

By Stat. 5 Elix. c. 4. ſe. 35. The juſtices may com- 
pel certain perſons under age to be bound as apprentices, 
and on refuſal may commit them, Sc. And by ſtat. 43 
Elix. c. 2, and 18 Geo. 3. c. 47. churchwardens and over- 
ſeers of the poor may bind out the children of the poor 
to be apprentices, with the conſent of two juſtices; if boys 
till 21, if girls till that age or marriage. And if any 
perſon refuſe to accept a poor apprentice, he ſhall forfeit 
101. Stat 8 & g W. z. c. 30.45. Alto juſtices of peace 
and churchwardens, &c. may put out poor boys appren- 


tice to the ſea-ſervice. Stat. 2 U 3 Ann. c. 6. and 4 Aun, 


c. 19. And by ſtat. 7 Fac. 1. c. 3. apprentices bound out 
by publick charities are regulated. See title Chimney- 
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APPRENTICE II. 


As to the manner of their being bound; 

By the ftatute 5 El. c. 4. ect. 25, an apprentice muſt be 
bound by deed indented ; and this muſt be complied with 
for all purpoſes except for the obtaining a ſettlement. 

Indentures muſt alſo be inrolled in all towns corporate 
under ſtat, 5 Eliz. c. 5, and 5 Geo. 2. c. 46; and in Loa- 


dun, by the cuſtom, in the chamberlain's oflice there. 


In Landon, if the indentures be not inrolled before the 
chamberlain within a year, upon a'pet:tion to the mayor 
and aldermen, c. a ſcire fac“ ſhall iſſue to the maiter, to 
ſhew cauſe why not inrolled ; and if it was throngh the 
maſter's default, the apprentice may ſue out his inden- 
tures, and be diſcharged : otherwiſe if through the fault 


of the apprentice, as if he would not come to preſent 


himſelf before the chamberlain, Sc. for it cannot be in- 
rolled, unleſs the apprentice be in court and acknowledge 
it. 2 Rol. Rep. 305 : Palm. 361: 1 Md. 271. 

Indentures are likewiſe to be ſtamped, and are charge- 
able with ſeveral duties by act of parliament, 

By ſtat. 8 Ann. c. 9, made perpetual by ſtat. g An. c. 21, 
a duty of 64. in the pound under 50/. and 129. in the 
pound for ſums exceeding it, given with apprentices (ex- 
cept poor apprentices) is granted. And if the full ſum 
agreed be not inſerted, or the duty not paid, indentures 
ſhall be void, and apprentices not capable of following 
trades ; and the maſters are liable to 50/. penalty. 

But there are ſeveral ſtatutes allowing further time to 
pay the duties and ſtamp indentures, thro” neglect omit- 
ted, &c. And acts of indemnity of this nature are uſu- 
ally paſſed every two or three years. 

The paymentof the duties on apprenticeefees isenforced 

by ſeveral acts, 18 Geo. 2. c. 22 & 20 Geo. 2. c. 45; the 
former of which provides, that if the apprentice ſhall pay 
the duties, on the neglect of the maſter, he may recover 
back the apprentice fee; and the. latter, that if no 
ſuit is commenced, and the malter ſhall pay double duties 
within two years after the end of the apprenticeſhip, the 
iadentures ſhall be valid, or the apprentice may pay 
them, and in ſuch caſe recovef double the apprentice-fee, 
by action, from his maſter. 

The ſtats. 5 Elix. c. 4 & 5 direct who ſhall take ap- 

prentices, and direct that every cloth worker, fuller, ſhear- 
man, weaver, taylor, or ph maler, taking three apprenti- 
ces, ſhall have «xe journeyman, and for every other ap- 
prentice above three, alſo ove journeyman. /. 33.—Stat, 
17ac. 1. c. i7, allows only z4avo apprentices at a time to 
batters and feit-maker:; (except a ſon apprentice;)—and ſtat. 
13 14 Car. 2. c. 5, allows only two to Norwich-xweavers, 
who muſt then have alſo two journeymen. 
As by the ſtat. of 5 £/is. c. 4, the juſtices of the peace, 
have a power of impoſing an apprentice on a maſter, in 
conſequence thereof an indictment lies for diſobedience to 
their orders, either in not receiving, or receiving and af- 
ter turning off, or not providing for ſuch apprentice ; for 
tho? an act of parliament preſcribe an eaſier way of pro- 
cceding by complaint; yet that does not exclude the re- 
medy by indictment. 6 Md. 163: 1 Salk. 381. 

The juſtices of peace may diſcharge an apprentice not 
only on the default of the maſter, but alſo on his own 
default; for in ſuch caſe it is but reaſonable that the 
contracts, which were made by their authority, ſhould be 
diſſolved by the ſame power. Skin, 108; 5 Med, 139: 
2 Salk. 471, | 

Vor. I. 


And under the ſaid ſtat. 5 E/'z. c. 4. juflices, or the 
Seflions, may hear and determine diſputes between mailers 
and apprentices ; and the Seſſions may diſcharge the ap- 
prentice,and vacate the indeatures, or correct the apprevtice. 

An order of juſtices on the malter to return money is 
good, tho” it is not averred that he had any with the 
apprentice; for tie order being to return money, is as 
neceſſary a preof of the receipt of it, as if it had been 
expteſsly alleged: and the court held, that the juſtices 
had juriſdiction to oblige the maſter to refund. In. 
7 Geo. 2. in B. R. The King v. Amis ; tho' an order of 
this nature has been quaſhed. Bo, (by Conſt) i. 513. 

By the ſtat. 20 Geo. 2. c. 19, Any two juſtices, upon 
complaint of any apprentice put out by the pariſb, or with 
whom no more than 5 J. was paid, of any mis-uſage, re- 
fuſal of neceſſary proviſions, cruelty, or other ill treat- 
ment by his maſter, may ſummon the maſter to appear 
before them; and upon proof of the complaint on oath, 
to their ſatisfaction, (whether the maſter be preſent or 
not, if ſervice of the ſummons be proved,) to diſcharge 
ſuch apprentice by warrant or certificate, for which no fee 
ſhall be paid: and on complaint of the maſter againſt any 
ſuch apprentice, touching any miſdemeanor, miſcarriage, 
or ill behaviour, the juſtices may puniſh the offender by 
commitment to the houſe of correction, there to be cor- 
rected and kept to hard labour, not exceeding a calendar 
month; or otherwiſe by diſcharging ſuch offender. 
Either party may appeal to the Seſſions, and the deter- 
mination there is to be final. By 31G. 2. c. 11, This 
act is extended to ſervants in huſbandry, though hiced 
for leſs than a year. | 

By ſtat. 6 Geo. 3. c. 25, Apprentices (with whom leſs 
than 10 /. premium is paid) ablegting themſelves during 
their apprenticeſhip, ſhall ſerve an equal time beyond 


their term.—in Lenden, apprentices are all under the 


controul of the chamberlain, whole juriſdiction is ſaved 
in the ſeveral ſtatutes.— The ſtat. 33 Geo. 3. c. 57, makes 
ſome additional regulations as to the puniſhing and re- 
lieving pariſh apprentices. G 

With regard to the afigning of apprentices, it hath been 
held, that an apprentice is not aſſignable. He cannot 
be bound nor diſcharged without deed. 1 Salk. 68. pl. 7. 
Mich. 13 K. 3. B. R. 5 

But though an apprentice is not a/72»able, yet ſuch aſ- 
ſignment amornts to à contract between the two maſters, that 
the child ſhould ſerve the latter. 1 S. 68. pl. 7 : Mich, 
13 W. z. Z. R. Caſter v. Eccles Pariſh. 

By the cuſtom of the city of London, alſo an apprentice 
may be turned over from one maſter to another; and if 
the malter refuſe to make the apprentice free at the end 
of the term, the chamberlain may make him free: in 
other corporations, there mult be a aud to the may- 
or, Sc. to make him free in ſuch caſe. Dan. Abr. 421; 
Il/ov0ds Inf. 51. 

But it hath been held, that tho? juſtices of peace have 
a juriſdiction of diſcharging apprentices, and may bind 
them to other maſters, that they cannot turn them over ; 
and therefore an order that an apprentice, whoſe maſter 
was dead, ſhould ſerve the remainder of his time with his 
maſter's widow's ſecond huſband, was quaſhed; becauſe 
the juſtices have nothing to do about turning over an ap- 
prentice ; and tho' he applied to them, that could not 
give them a £25 88 Comb, 324. 

I: 


APPRENTICE III. 


It ſeems agreed, that, if a man be bound to inſtru an 
apprentice in a trade ſor ſeven years, and the maſter dies, 
that the condition is diſpenſed with, being a thing per- 
ſonal; but if he be bound further, that in the mean 
time he will find him in meat, drink, and cloathing and 
other neceſſaries, here the death of the maſter doth not 
diſpenſe with the condition, but his executors ſhall be 
bound to perform it as far as they have aſſets. 1 Sid. 
216: 1 Keb. 761, 820: 1 Lev. 177. 

But if a perſon is bound apprentice by a juſtice of peace, 
and the maſter happens to die before the term expired, 
the juſtices have no power to oblige his executor, by their 
order, to receive ſuch apprentice and maintain bim; for 
by this method the executor is deprived of the liberty of 
pleading plene adminiflravit, (which he may do, in caſe 
© covenant be brought againſt him,) and muſt maintain the 
apprentice, whether he hath affets or not. Carth. 231: 
1 Salt. 66: 1 Show. 405. It is ſaid, however, that the 
executor or adminiſtrator may bind him to another maſter 
| for the remaining part of his time. Burn. 

But it is ſaid, that in this caſe of the maſter's dying, 
by the cuſtom of London the executor muſt put the ap- 
prentice to another maſter of the ſame trade. 1 Salk. 66. 
per Holt Ch. J. 

By ſtat. 32 Geo. 3. c. 57, in caſe of the death (F 3) or 
inſolvency (4 8) of the maſter or miſtreſs of a pariſh-ap- 
prentice (with a premium not exceeding g /.) the juſ- 
tices, ſhall by indorſement on the indenture, direct the 
apprentice to ſerve another maſter, &c. and ſo ties quo- 
ties. And maſters, Sc. of apprentices under ſtat. 8 e 
V. z. c. zo, may with conſent of two juſtices aſſign them. 
Whatever, an apprentice gains is for the uſe of his 
maſter; and whether he was legally bound or no, 1s not 
material, if he was an apprentice de facto. Salk. 68. For 
inticing an apprentice to.embezzle goods, indictment will 
lie. 1 Salt. 380. A maſter may be indicted for not 
providing for, or for turning away, an apprentice. If a 
_ maſter gives an apprentice licenſe to leave him it cannot 
afterwards be recalled. Mod. Caf. 70. If an apprentice 
marries, without the maſter's privity, that will not juſtify 
his turning him away, but he muſt ſue his covenant. 2 
Vern. 492. By the cuſtom of the city of Lenden a freeman 
may turn away his apprentice for gaming. bid. 241. 
Though if a maſter turns an apprentice away on account 
of negligence, Cc. equity may decree him to refund part 
of the money given with him. 1 Fern. Rep. 450. As 
no apprentice can be made without writing; ſo none 
may be diſcharged by his maſter, but by writing under 
his hand, and with the allowance of a juſtice of peace, 
by Ratute. Dale. 121. 


III. As to the exerciſing of trades. 

By the common law no man may be prohibited to 
work in any lawful trade, or in more trades than one, at 
his pleaſure. 11 Co. 53. | 

So that without an act of parliament no man may be 
reſtrained, either from working in any lawful trade; or 
uſing divers myſteries or trades ; therefore an act of par- 
liament made to reſtrain any perſon herein, muſt be taken 
ſtrictly, and not favourably as acts made in affirmance of 
the common law. Burn. Reb 

It is enacted by the 5 Eliz. cap. 4. ſeck. 31, That 
it ſhall not be lawful to any perſon or perſons, other than 
ſuch as zow do lawfully uſe or exerciſe any art, myſtery, 


or manual occupation, to ſet up, occupy, uſe or exerciſe 
any craft, myſtery or occupation, a uſed or occupied 
within the realm of England or Wales, except he hal] 
have been brought up therein ſeven years, at the leaſt, as 
an apprentice ; nor to ſet any perſon on work in ſuch 
myſtery, art or occupation, being not a workman at 
this day, except he ſhall have been apprentice, as is afore- 
ſaid ; or elſe having ſerved as an apprentice, as is aforeſaid, 
ſhall or will become a journeyman, or hired by the year 
upon pain that every perſon willingly offending, or do- 
ing the contrary, ſhall forfeit and loſe for every default 
forty ſhillings for every month.“ 

It hath been ruled, that there are many trades within 
the general words and equity of this act, beſides thoſe 
which are particularly erumerated therein; yet it ſeems 
agreed, and hath frequently been adjudged, that in every 
indictment, &c. it mult be alleged, that it was a trade 
at the time of making the flatute, for the words thereof are, 
any craft, myſtery or occupation, now uſed, Sc. from whence 
it ſeems to follow, that a new manufacture, which to 
all other purpoſes may be called a trade, is yet not a trade 
within this ſtatute. 2 Salk. 611: Palm. 528: 1 Sid. 175. 

Alſo it ſeems agreed, that the act only extends to ſuch 
trades as imply myſtery and craft, and require Hl acid 
experience; that therefore merchants, hu/dandmen, gardena, 
Sc. are not within the ſtatute; and on this foundation 
it hath been held, that a hemp-dreſer is not within the 
ſtatute, as not requiring much learning or ſkill, and 
being what every huſbandman doth uſe for his neceſſary 
occalions. 8 Co. 130: 2 Bull. 190: Cro. Car. 499. 

It is clearly agreed, that the following the common 
trade of a brewer, baker or cok, is within the ſtatute, as 
unſkilfulneſs herein may be very prejudicial to the lives 
and healths of his majeſty's ſubjects; but it is at the ſame 
time agreed, that the exerciſing of any of theſe trades in 
a man's own houſe or family, or in a private perſon's 
houſe, is not within the reſtraint of the ſtatute. 11 C. 
54 a: Oo. Car. 499: Hob. 183, 211: Mer 886: 8 Co. 
129: Palm. 542: Lit. Rep. 251: Bridg. 141. 

It hath been keld, that this ſtatute doth not reſtrain a 
man from uſing ſeveral trades, fo as he had been an ap- 
prentice to all; wherefore it indemnihes all petty chap- 


men in little towns and villages, becauſe their matters 
kept the ſame mixed trades there before. Car/h. 163. 


A man may exerciſe as many trades as he hath worked 
at, or ſerved as an apprentice to, ſor ſeven years. 2 Wi!/. 
168. | 

It hath been reſolved, that there is no occaſion for any 
actual binding, but that the feloawing @ trade for ſeven 
years, is a ſufficient qualification within the ſtatute, 1 
Salk. 67: 2 Salk. 613. 

By ſtats. 2& 3P.& M. c. 11, and 5 Flix. c. 4, Aliens 
and denizens are reftrained to uſe any handicraft or trade 
therein mentioned, unleſs they have ſerved ſeven years 
apprenticeſhip within the realm, under the penalty of 
40s. fer month. Hutt. 132. But it hath been adjudged, 
that if an apprentice ſerve ſeven years beyond ſea, he 
ſhall be excuſed from the penalties of the ſtatute. 5 Eliz. 
c. 4. And ſo if he ſerves ſeven years, tho' he was never 
bound. 1 Salk. 76. 

So it hath been held, that ſerving five years to a trade 
out of England and two in England, is ſufficient to ſatisfy 
the ſtatute; but that there muſt be a ſervice of a full 
time; and thereſore ſerving five years in any * 

h where 


APPRENTICE IV. 


where by the law of the country more is not required, 
will not qualify a man to uſe the trade in Erg/and. Ca. 
in Law and Eq. 70. 

By the ſtatute 31 Eliz. cap. 5. /e. 7, It is enacted, 
« That all ſuits for uſing a trade without having been 
brought up in it, ſhall be tued and proſecuted in the ge- 
neral quarter ſeſſions of the peace, or aſſiſes in the ſame 
county where the offence ſhall be committed; or other- 
wiſe inquired of, heard and determined in the aſſiſes, or 
general quarter ſeſſions of the peace in the ſame county 
where ſuch offence ſhall be committed, or in the leet 
within which it ſhall happen.” 

In the conſtruction of this ſtatute it hath been held, 


that it reſtrains not a ſuit in the king's bench or exche- 


quer, for ſuch offence happening in the ſame county 
where theſe courts are ſitting ; for the negative words of 
the ſtatute are not, that ſuch ſuits ſhall not be brought 
in any other court, but that they ſhall not be brought in 
any other county; and the prerogative of theſe high courts 
ſhall not be reſtrained without expreſs words. Cyo. Zac, 
178: Hob. 184: 1 Salk. 373. 

But where the offence is in a different county, ſuch 
ſuits in theſe, or any other courts out of the proper county 
ſeem to be within the expreſs words of the ſtatute. Hb. 
184, 327: Cro. Fac. 85 | 

Infants voluntarily binding themſelves apprentice, and 
continuing ſeven years, ſhall have the benefit of their 
trades ; but a bond for their ſervice ſhall not bind them. 
(ro. Car. 179. See the ſeveral ſtatutes enabling /o/zers 
and marizers to exercile traces, 


IV. As to their puniſhment for particular effences, it is 
to be obſerved, That h 

At common law, a ſervant or apprentice, without 
any regard to age, may be ,uilty of felony in felonioufly 
taking away the goods of their maſter, tho' they were 
goods wider their charge, as 2 ſhepherd, butler, Sc. and 
may at this day for any ſuch offence be indiQed, as for 
felony at common law; but at common law, if a man 
had delizered goods to his fers ant to heep, or carry for 
him, and he carried them away arimo furandi; this was 
conſidered only a breach of truit, but not felony. 1 Has 
Hit. P. C. 505, 606. | | 

But now by the ſtatute of 21 H. 8. cap. 7, It is enacted, 
that ſervants guilty of a breach of truſt in embezzling 
money, goods, Sc. delivered to them to the value of 40 5. 
or above, are guilty of felony ; with a proviſo neverthe- 
leſs, that the act do not extend to apprentices, nor to 
perions under the age of eighteen years. 

By ſtat. 12 Aun ft. 1. cap. 7, clergy is taken from perſons 
ſtealing in any houſe or out houſe, to the value of 405. 
except as to apprentices under the age of en years rob- 
bing their maſters. 1 Hale's P. C. 666, 607 : See 1 Hawk. 
P. C. c. 33. $ 11—16,—See tit. Servants. 

APPROPKIATION, approfriatio, from the Fr. afpro- 


ier] The annexing of an eccleſiaſtical benefice to the 


proper and perpetual uſe of ſome religious houſe, biſhop- 
rick, college, or ſpiritual perſon, to enjoy for ever; in 
the ſame way as imprepriaticx is the annexing a benefice 
to the uſe of a lay perſon or corporation; that which is an 
appropriation in the hands of religious perſons being uſu- 
ally called an impropriation in the hands of the laity. 
See Com. Dig. tit. Advow/on. (D. E) It is computed 
that there are in England 3845 impropriations, 


APPROVE. 


This contrivance ſeems to have ſprung from the policy 
of monaſtic orders. At the firſt eftabliſhment of pa- 
rochial clergy, the tithes of the pariſh were diſtributed 
in four parts—one for the biſhop; one to maintain the 
fabrick of the church; a third for the poor; and the 4th 
for the incumbent. The Sees of the biſhops becoming 
amply endowed, their ſhares ſunk into the others ; and 
the monaſteries inferring that a ſmall part was enough 
for the officiating prieſts, approfriated as many benefices, 
as they could by any means obtain, to their own uſe ; un- 
dertaking to keep the church in repair, and to have it 
conſtantly ſerved. But in order to compleat ſuch ap- 
propriation effectually, the king's licence and conſent of 
the biſhop muſt firſt be obtained; becauſe they might 
both, ſome time or other have an interelt by /ap/e in the 
benefice ; if it were not in the hands of a corporation which 
never dies. The conſent of the patron is alſo neceſſarily 
implied, becauſe the appropriation could originally be 
made to none but to ſuch ſpiritual corporation as is alſo the 
patron of the church; the whole being indeed nothing 
elſe but an allowance for the patrons to retain the tithes 
and glebe in their own hands, without preſenting any 
clerk. Pio uud. 496—500. 

When the appropriation is thus made, the appropria- 
tors and their /ucce//ors ate perpetual parions of the 
church; and mult fue and be ſued in all matters con- 
cerning the rights of the church by tke name of parſons. 
Hob.307.—An appropriation cannot be granted over . 

This appropriation may be ſevered and the church 
become dilappropriaze two ways. It. It the patron or 
appropriatoy preſent a clerk who is inſtituted and induct- 
ed to the parſonage; for ſuch incumbent is to all intents 
and purpoſes complete parſon; and the appropriation 
being once ſevered can never be reunited again, unlels 
by a repetition of the ſame ſolemnities. Co. Lize. 46: 
7 Rep. 13. And, when the clerk fo preſented is diſtinct 
from the vicar, the rectory thus veſted in him becomes 
what is called a uc cure; becauſe he has no cure of 
ſouls, having a vicar under him to whom that cure is 
committed; thongh this is not the only mode of creating 
fene cures. See 2 Burn's Ecce Law 347. Alſo if the cor- 
poration to which the benefice is annexed is diffolved 
the parionage becomes diſappropriate at common law. 
1 Cemm. 386. 

In this manner may appropriations be made at this 
day; and thus were mott, if not all, now exiſting, 
originally made. At the diſſolution of the monaſteries 
by flat. 27 H. 8. c. 28, and 31 H. 8. c. 13, the appro- 
priations belonging to thoſe religious houſes (being more 
than one third of all the pariſhes in England) would at 
common law have been diſappropriated ; had not a clauſe 
been inſerted in thoſe ſtatutes to give them to he ting, 
in the ſame manner as the alien priories had before been. 
2 Inf. 584.—and from hence have ſprung all the lay 
impropriations or ſecular parſonages in the kingdom; they 
having been afterwards granted out from time to time 
by the crown. See 1 Cemm. 384, &c.: 11 Rep. 11: Gi 
719.—8ee alſo tit. Parſen, Vicar. | 

APPROPRIARE COMMUNIAM, to incloſe or ap- 
propriate any parcel of land, that was before open com- 
mon, and thus to diſcommon it. 

APPROVE, eppredare.] To augment a thing to the ut. 
moſt: to approve land is to make the beſt benefit of it, 
by increaſing the rent, Sc. 2 Ii. 474. 


| BY APPROVEMENT, 


APP 
APPROVEMENT, Is where a man hath cominon in 


the lord's waſie, and the lord makes an incloſure of part 


of the. waſte for himſelf, leaving ſufficient common with 


egreſs and regreſs for the commoners. Reg. Jud. 8, 9. | 
_ See tit. Common, 


The word Approvement is alſo uſed for the profits of the 
lands themſelves. Cromp. Jui fl. 15 2. And the ſtatute 


of 1ertor 20 Ul. 3. c. 4, makes mention of land newly | 


approved. F. N. B. 71. Approvement is alſo the ſame 
with improvement. 
APPROVER, or PROVER, approbator.] One that 
confeſling felony committed by himſelf, appealed or 
accuſed others to be guilty of the ſame crime. See tit. 
AcceſJary, II. 5. He is called approver becauſe he muſt 
prove what he hath alleged ; and that proof was ancient- 
ly by battle, or the country, at the election of him ap- 
pealed : and the form of this accuſation you may find in 
Cram). Fuft. 250: See alſo Bracton, lis. 3: Staunf. Pl. 
Cer. 5 2. If a perſon indicted of treaſon or felony, not 
diſabled to accuſe, upon his arraignment, before any 
plea pleaded, and before competent judges, confeſſeth the 
inditment, and takes an oath to reveal all treaſons and 
felonies that he knoweth of; and therefore prays a coro- 
ner to enter his appeal, or accuſation againſt thoſe that 


are partners in the crime contained in the indictment; 


ſuch a one is an approver. 3 Int. 129: H. P. C. 192. 
When a perſon hath once pleaded not guilty, he cannot 


be an approver. 3 Ii. 129. And perſons attainted of 


treaſon or felony ſhall not be approvers ; their accuſation 
will not then be of ſuch credit as to put a man upon his 
trial. 2 Hawk. 205. Vide 5 H. 4. cap. 2, as to char- 
ters of pardon. s 

Infants under age of diſcretion may not be approvers: 
and it being in the diſcretion of the court to ſuffer one to 
be an approver, this method of late hath ſeldom been 
practiſed. See tit. Acreary II. 5; tit. Appeal; and Leach's 
Haut. P. C. ii. c. 24. 

APPRO VERS. In old ſtatutes, bailiffs of lords in their 
franchiſes are called their approvers : and approvers in the 
marches of Wales were ſuch as had licence de vendre & 
acheter beaſts, Oc. But by the ſtatute 2 Ed. 3. c. 12, 
approvers are ſuch as are ſent into counties to increaſe the 
farms of hundreds, &c. held by ſheriffs. Such perſons 
as have the letting of the king's demeſnes, in ſmall ma- 
nors, are called approvers of the king (approbatores regis ) 
ſtat. 51 H. 3. f. 5. And in the ſtat. 1 Ed. 3. H. 1.c.8, 
ſheriffs are called the king's approvers. | 

APPRUARE, To take to his own uſe or profit. ſtat. 


V. 2. c. 20. 
APPURTENANCES, pertinentia derived from the 


French appartenir, to belong to.] Signify things both corpo- 


real and incorporeal appertaining to another thing as prin- 
cipal : as hamlets to a chief manor ; and common of pa- 
ſtare, piſcary, &c. Alſo liberties and ſervices of tenants, 
Brit. cap. 39. If a man grant common of eſtovers to be 
burnt in his manor, theſe are appurtenant to the manor ; 
for things appurtenant may be granted at this day. Co. 
Lit. 121. Common appurtenant may be to a houſe, 
paſture, Oc. Out-houles, yards, orchards, and gardens 


are appurtenant to a meſſuage ; but lands cannot properly 


be ſaid to be appurtenant to a meſſuage. 1 Lill. Abr. 91. 

And one meſſuage cannot be appurtenant to another. 

bid. Lands cannot, in the true ſenſe of the words cam 

pertinentiis, be appurtenant to the houſe; but the word 
yy ; 


ARC 


pertinent may be taken in the ſenſe of uſually letten or oc« 
cupied with the houſe. Ploaud. 170. See Cro. El. 704. 
contra ; but it ſeems now ſettled that lands will not pals by 
the word appurtenances, but only ſuch things which do 


properly belong to the houſe, Palm. 375: Godb. 35 2. 


S. C: Cro, Car. 57: Hutt. 85. S. C: Litt. Rep. 8. S. C. 
Lands, a common, Oc. may be appurtenant to a 
houſe; though not a way. 3 Salt. 40. Grant of a ma- 
nor, without the words cm pertiuentiis, *tis ſaid will pals 
all things belonging to the. manor. Owen's Rep. 41, 
Where a perſon hath a meſſuage, Sc. to which eſtovers 
are appurtenart, and it is blown down or burnt by the act 
of God ; if the owner re-edify it, in the ſame place and 
manner as before, he ſhall have the ancient appurtenances, 
4 Rep. 86. A turbary may be appurtenant to a houſe ; 
ſo a ſeat in a church, ©. but nut to land; for the things 


mult agree in nature and quality. 3 Salk, 40: Fide tit. 


Appendant, and ſee Pio. Com. 103. 6, 104. 6b, 170: Alſo 
vide Cm. Dig. (1 V.) tit. Apperdant and Appurtenant. 

AQUAGE, aquagium, guaff aque# agium, i. e. aque- 
ductus & aquzegangium.] A water-courſe.—In tome 
initances uſed for toll paid for water carriage. See Exage, 

ARACE, angl. To raiſe or eraſe from the French ar- 
rac her, evellere, Blount. 

ARATIA, Arable grounds, Coævel. 

ARAHO, II arab conjurare, i. c. To make oath in the 
church, or ſome other holy place ; for according to the 
Ripuorian laws, all oaths were made in the church upon 
the relicks of ſaints. Spelm. 

ARATRUM TERRE, As much land as can be tilled 
with one plough.—Aratura terre is the ſervice which the 
tenant is to do for his lord in ploughing his land. See 4- 
ru a. 

ARBITRATION, ARBITRATOR, and ARBI- 
TRAMENT. See tit. Award. 

ARCA CYROGRAPHICA, fre cyrographorum Fude- 


orum. This was a common cheſt with three locks and keys, 


kept by certain Chriſtians and Jews; wherein all the con- 
tracts, mortgages, and obligations belonging to the Jews 
were kept, to prevent fraud ; and this by order of K. 
Rich. I. Howeden's Annals, p. 745. 


ARCHERY, A ſervice of keeping a bow, for the uſe 


of the lord to defend his caſtle.— Co. Litt. ſect. 157. 
ARCHBISHOP, archiepi/copus.] The chief of the eler- 
y in his province. See title Biſhops, ; 
ARCHDEACON, archidiaconus.] Is one that hath ec- 
cleſiaſtical dignity, and juriſdiction over the clergy and 


laity next after the biſiop throughout the dioceſe, or in 


ſome part of it only. Archdeacons had anciently a ſuperin- 
tendant power over all the parochial clergy in every 
deanery in their precincts; they being the chiefs of the 
deacons ; though they have no original juriſdiction, but 
what they have got is from the biſhop, either by pre- 
ſcription or compoſition ; and Sir Son Degg tells us, that 
it appears an archdeacon is a mere ſubſtitute to the biſhop; 


and what authority he hath is derived from him, his chief 


office being to viſit and inquire, and epi/copo nunciare, Oc. 
In ancient times archdeacons were employed in ſervile duties 
of collecting and diſtributing alms and-offerings ; but at 
length, by a perſonal attendance on the biſhops, and a 
delegation to examine and report ſome caules, and com- 
miſſions to viſit the remoter parts of the dioceſes, they 
became, as it were, overſeers of the church; and by de- 


grees advanced into conliderable dignity and power. 
e Lanfranc, 


W o wy n re 


t 


ARC 


Lanfranc, archbiſhop of * Canterbury, was the firſt prelate 
in England who inllituted an archdeacen in his dioceſe, 
which was about the year 1075. And an archeacon 1s 
now allowed to be an ordinary, as he hath a part of the 
epiſcopal power lodged with him. He viſits his juriſ- 
diction once every year: and he hath a court, where he 
may infli penance, ſuſpend, or excommunicate perſons, 
rove wills, grant adminiſtrations, and hear cauſes ec- 
cleſiaſtical, Cc. ſubject to appeal to the biſhop of the 
dioceſe under ſtat. 24 Heu. 8. c. 12. It is one part of the 
office of an archdcacon to examine candidates for holy 
orders, and to induct clerks within his juriſdiction, upon 
receipt of the bilhop's mandate. 2 OG. 556: 1 Lev. 193: 
Nrod's Inſt. 20. 8 
Archdeaconries are commonly given by biſhops, who 
do therefore prefer to the ſame by collation : but if an 
archdeaconry be in. the gift of a layman, the patron doth 
preſent to the biſhop, who inſtitutes in like manner as to 
another benefice ; and then the dean and chapter do in- 
duct him, that is, after ſome ceremonies place him in a {tall 
in the cathedral church to which he belongeth, whereby 
he is ſaid to have a place in the choir, Hat. c. 15. 
Archdeacons, by ſtat. 13 & 14 Car. 2. c. 4. are to read 
the Common Prayer and declare their aſſent thereunto, as 
other perſons admitted to eccleſiaſtical benefices; and alſo 
mult ſubſcribe the ſame before the ordinary ; but they 
are not obliged by ſtat. 13 Elix. c. 12, to ſubſcribe and 
read the thirty-nine articles; for altho* an archdeaconry 
be a benefice with cure, yet it is not ſuch a benefice with 


cure as ſeems to be intended by that ſtatute, which re- 


lates only to ſuch benefices with cure as have particular 
churches belonging to them. Huff. c. 15. And they are 
to take the oaths at the ſeſſions, as other perions qualifying 
for offices. | 

The judge of the archdeacon's court (where he doth 
preſide himſelf) is called the official. Wo:4*s In. 30. 

Where the archdeacon hath a peculiar juriſdiction, he 
is totally exempt from the power of the biſhop, and the 
biſhop cannot enter there, and hold court; and in ſuch 
caſe, if the party who lives within the peculiar be ſued 
in the biſhop's court, a prohibition ſhall be granted : for 
the ſtatute intends that no ſuit ſhall be per ſaltum: but if 
the archdeacon hath not a peculiar, then the biſhop and 
he have a concurrent juriſdiction, and the party may com- 
mence his ſuit either in the archdeacon's court or the 
biſhop's, and he hath election to chooſe which he pleaſeth: 
and if he commence in the biſhop's court, no prohibition 
ſhall be granted ; for if it ſhould, it would confine the 
biſhop's court to- determine nothing but appeals, and 
render it incapable of having any cauſes originally com- 
menced there. L. Raym. 123. 

An archdeacon is a miniſterial officer, and cannot re- 
fuſe a churchwarden elected by the pariſh. Rex v. Mar- 
tin Rice, L. Raym. 138. i 

ARCHES COURT, curia de arcubus.] The chief and 
molt ancient conſiſtory court belonging to the archbiſhop 
of Canterbury for the debating of ſpiritual cauſes. It is ſo 
called from the church in London, commonly called &. 
Mary Le Bow, (de Arcubrs) where it was formerly held; 
which church is named Bow Church from the ſteeple 
which is raiſed by pillars, built arch<vi/e, like ſo many 
bent bows. Coxvel. | 

The judge of this court is ſliled the Dean of the Arches, 
or Official of the cher court ; he hath extraordinary ju- 


ARM 


riſdicion in all eccleſiaſtical cauſes, except what belong 
to the prerogative court; alſo all manner of appeals from 
biſhops or their chancellors or commiſſaries, deans and 
chapters, archdeacons, Sc. firſt or laſt are directed 
hither ; he hath ordinary juriſdiction throughout the 
whole province of Canterbury, in caſe of appeals ; ſo that 
upon any appeal made, he, without any farther examina- 
tion of the cauſe, ſends out his citation to the appellee, 
and his inhibition to the judge from whom the appeal 
was made. Of this ſee more 4 I. 337. But he cannot 
cite any perſon out of the dioceſe of another, unleſs it be 
on appeal, Sc. Stat. 23 H. 8. c. 9. 

In another ſenſe the dean of the arches has a peculiar 
Juriſdiction of thirteen pariſhes in London, called a deanery, 
(being exempt from the authority of the biſhop of London) 
of which the pariſh of Bow is the principal. The per- 
ſons concerned in this court, are the judge, advocates, 
regiſters, proctors, &c. And the foundation of a ſuit in 
theſe courts, is a citation for the defendant to appear; 
then the libel is exhibited, which contains the action, 
to which the defendant muſt anſwer ; whereupon the 
ſuit is conteſted, proofs are produced, and the cauſe de- 
termined by the judge, upon hearing the advocates on 
the law and fact; when follows the ſentence or decree 
thereupon. 

1 his court, as alſo the court of peculiars, the admi- 
ralty court, the prerogative court, -and the court of dele- 
gates, {for the mot part, is now held in the hall belonging 
to the college of Civilians, commonly called Doctors 
Commons. Flo. 21, 

From this court the appeal is to the king in chancery ; 
by ſtat. 25 Hen. 8. c. 19. 

ARCHIVES, 4rchiva, from arca, a cheſt.] The Rolli, 
or any place where ancient records, charters, and evi- 
dences, belonging to the crown and kingdom, are kept; 
alſo the Chancery, Exch+quer-office, c. And it hath been 
ſome-times uſed for repoſitories in libraries.—lt is uſed in 
common ſpeech for the records themſelves, 

ARERIESMENT, Surpriſe, affrightment.— To the 
great arerieſment and t enpſement of the Common law. 
Rot. Parl. 2 1 E4. 3. s 

ARIERBAN, The edi& of the ancient Freuch and 
German kings, &c. commanding all their tenants to come 
into the army: if they refuſe, then to be deprived of 
their eltates.—See Spe/m. in v. Aribannum, Oc. 

ARENTARE, To rent out, or let at a certain rent. 
Con/uetud. Domus de Farendon, MS. fal. 5 3. | 

ARGENTUM ALBUM, Silver coin, or pieces of 
bullion that anciently paſſed for money. See A Firma. 

ARGENTUM DEI, God's money; 7. e. money given 
in earneſt upon the making of any bargain ; hence comes 
arles, earneſt. | 

ARGIL, or ARGOIL, Clay, lime, and ſometimes 
gravel ; alſo the lees of wine, gathered to a certain hard- 
neſs. Law Fr. Die. 

ARGUMENTOSUS, gene, mentioned by our 
hiſtorian Neubrigen/is Lib. 1. c. 14. 
ARIETUM LE ATIO, An old ſportive exerciſe, 
ſuppoſed to be the ſame with running at the quintain. See 
Ste vens's Shakſpgeare, Edit. 1793. vol. vi. p. 27, 175. 

ARMA DARE, To dub or make a knight. Arma 
capere, Or ſuſcipere to be made a knight. Kenner's Paroch. 
Antig. p. 288. Waljingham, p. 50%. The word arma, 
in theſe places, ſigniſies only a ſword; but ſometimes a 

knight 
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Enight was made by giving him the whole armour. | 
Ordericus Vitalis, lib. 8. de Henrico, Ce. 

ARMA LIBERA, A ſword and a lance which were 
uſually given to a ſervant when he was made free. Leg. 
Mill. cap. 65. | 

ARMA MOLUTA, Sharp weapons that cut, oppoſed 
to ſuch as are blunt, which only break or bruiſe. Bra. 

lib. 3. They are called arma emilita by Fleta, lib. 1. c. 33. 
Par. 6. 

ARMA REVERSATA, A puniſhment when a man 
was convicted of treaſon or felony: thus our hiſtorian 
Knighton, ſpeaking of Hugh Spencer, tells us, Primo weſti- 
erunt cum uno veſtimento cum armis ſuis reverſatis. Lib. 3. 
5. 2546. 25 | 

ARMARIA, Vide Ahlnor:ia. 

ARMIGER, E/quire. A title of dignity, belonging to 
ſuch gentlemen as bear arms: and theſe are either by 
curieſy, as ſons of noblemen, eldeſt ſons of knights, &c. 
Or by creation, ſuch as the king's ſervants, &c. The 
word armiger has been alſo applied to the higher ſervants 
in convents. Paroch. Ant ig. 576. See title, Efguire, and 
| Spelman in v. 

 ARMISCARA, Is a fort of puniſhment decreed or 
impoſed on an offender by the judge. Malus. lib. z. 
p. 97: Waljingham, p. 430. At firſt it was to carry a 
ſaddle at his back in token of ſubjedion. Brampton ſays, 
that in the year 1176, the king of the Scots promiſed 
king F*. 2. at J, Lanceam & ſellam juam ſuper altare 
Sancti Petri ad perpetuam bij us. ſubectionis memoriam offer re. 
See Spelm. in v. 

ARMOUR and ARMS, In the underſlanding of law, 
are extended to any thing that a man wears for his de- 
fence, or takes into his hands, or uſeth in anger to ſtrike 
or caſt at another. Cromp. Juſt. 65. Arms are alſo what we 
call in Latin iz/gn/a, entigns of honour ; as to the original 
of which, it was to diſtinguiſh commanders in war ; for the 
ancient defenſive armour being a coat of mail, Sc. which 
covered the perſons, they could not be diſtinguiſhed, and 
therefore a certain badge was painted on their ſhields, 
which was called arms; but not made hereditary in fa- 
milies till the time of king Rich. 1. on his expedition to 
regain Jeruſalem from the Turks : and beſides ſhields with 
arms, they had a filk coat drawn over their armonr, and 
afterwards a ſtiff coat, on which their arms were painted 
all over, now the herald's coat of arms. Sid. 352. | 

By ſtat. 13 R. 2. fl. 1. c. 2, The conſtable (Lord High 
Conſtable) ſhall have cognizance of contracts touching 
deeds of arms done out of the realm; but it ſeems he 
cannot puniſh for painting coats of arms, &c. See 2 Hawk, 
P. C. c. 4. 5 5—8. and this Dict. tit. Conflable. 

By the common law it is an offence for perſons to go 
or ride armed with dangerous and unuſual weapons : but 
gentlemen may wear common armor according to their 
quality, &c, 3 Inf. 160. 

By ſtat. 7 E. 1. f. 1, The king may prohibit force of 
arms, and puniſh offenders according io law; and herein 
every ſubject is bound to be aiding. And by ſtat. 2 E. 3. 
c. 3, enforced by ſtats. 7 R. 2. c. 13, and 20 R. 2. c. 1, 
None ſhall come with force and arms before the king's 
juſtices, nor ride nor go armed in affray of the peace, on 
pain to forſeit their armour, and ſuffer impriſonment, &c. 

Under theſe ſtatutes none may wear (unuſual) armour 
publicly upon pretence of protecting his per/on ; but a 
man may aſſemble his neighbours to protect his houſe 


ARR 


yy 


without tranſgreſing the act. 1 Hat. P. C. 267. But 


no wearing of arms is within the ſtat. unleſs they are ſuch 


as terrify, therefore the weapons of faſhion, as ſwords, Sc. 
or privy coats of mail may be worn. II. ib. And one 
may arm to ſuppreſs riots or dangerous inſurrections. 
Id. 268. 

By the Bill of Rights, 17. & M. /. 2. c. 2, It is de- 
clared that“ the ſubjects which are Proteſtants may have 
arms for their defence ſuitable to their conditions as al- 
lowed by law.“ See ſtar. 33 H. 8. c. G. and tit. Game 
and Conſtable III. 2. 8 

Embezzlling the king's armour felony ; ſtat. 31 EI. 
c. 44 Armour may be exported, unleſs prohibited by 
proclamation ; ſtat. 12 Car. 2. c. 4, Importing arms or 
ammunition prohibited; 1 7ac. 2. c. 8. 

ARNALIA, A able grounds. This word is mentioned 
in Domeſday, tit. Ee. 5 

ARNALDIA, Arnoldia; A diſeaſe that makes the hair 
fall off like the alopecia, or like a diſtemper in foxes. Reg. 
Howeden, H. 693. 

AROMATARIUS, Latin.] A word often uſed for a 
grocer, but held not good in law proceedings. 1 Vent. 142. 

ARPEN, or Arpert. An acre or furlong of ground: 
and according to the old Frexch account in Domeſday- 
bock, 100 perches make an et. The moſt ordinary 
acre, called Parpert de France, is one hundred perches 
ſquare : but ſome account it but half an acre. 

ARPENTATOR, A meaſurer or ſurveyor of land. 

ARQUEBUSS, Fr. Arqucbaſc.] A ſhort hand-gun, a 
caliver or piſtol ; mentioned in ſome of our antient fla- 
tutes. Law Fr. Dick. 

ARRACK, A duty and exciſe is payable for arrack 
imported from the Eaſt Indies; See tit. Navigation-4@s, 

ARRAIATIO PEDITUM, Is uſed in Pat. 1. Ed. 2. 
for the arraying of toot ſoldiers. 

ARRAIERS, Arraiatores.] Such officers as had the 
care ci the ſoldiers? armeur, and whoſe buſineſs it was to 
ſee them duly accoutred. In ſeveral reigns commiſſioners 
have been appointed for this purpoſe. 

ARRAIGN, from the Fr. arranger, To ſet a thing in 
order; hath the ſame ſignification in law: but the true de- 
rivation is from the French arraiſouner, i. e. ad 1ationem 
ponere.] To call a man to anſwer in form of law. A pri- 
ſoner is arraigned, when he is indifted and brought to 
trial: and to arraign a writ of aſſiſe, is to cauſe the de- 


| mandant to be called to make the plaint, in ſuch manner 


as the tenant may be obliged to anſwer. Co. Lit. 262. 
But no man is properly araigned but at the ſuit of the 
king, upon an indictment found againſt him, or other 
record wherewith he is to be charged: and this arraign- 
ment is to take care that the priſoner do appear to be tried, 
and hold up his hand at the bar, for the certainty of the 
perſon, and plead a ſufficient plea to the indictment. 
Co. Lit. 262, 263. | 

The priſoner 1s to hold up his hand only in treaſon and 


- felony; but this is merely a ceremony: if he owns that he 


is the perſon, it is ſufficient without it; and then upon 
his arraignment his fetters are to be taken off; and he is 
to be treated with all the humanity imaginable. 2 I. 
315: 3 Inf. 35.— A peer need not hold up his hand. 
4 St. Triats 211, 508. ; 
Priſoners are now generally tried in their irons, becauſe 
taking them off is uſually attended with great pain and 
trouble, | 5 
n 
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An attainder of high treaſon has been reverſed for the 


omiſſion of an arraignment. 2 Hawk. P. C. 438, which 


ſee for further matter as to Arraignment. 

If in action of ſlander for calling one thief, the defen- 
dant juſtifies that the plaintiff ſtole goods, and iſſue is 
thereon taken: if it be found for the defendant in B. R. 
and for felony in the ſame county where the court fits, 
or before juſtices of aſſiſe, Sc. he ſhall be forthwith ar- 
raigned upon this verdict of twelve men, as on an indict- 
ment. 2 Hales Hi. P. C. 151. 

The pleas upon arraignment are either the general iſſue, 
Not guilty; plea in abatement, or in bar; and the pri- 


ſoner may demur to the indictment: he may alſo confeſs 


the fact, but then the court has nothing more to do than 
to proceed to judgment againſt him. 

For the ſolemnity of the arraignment and trial of a pri- 
ſoner, See Dalt. chap. 185. p. 515. 

ARRAY, arraya ſive arraiamentum.] An old French 
word, ſignifying the ranking or ſetting forth of a jury of 
men impanelled upon a cauſe. And when we ſay to 
array a panel, that is, to ſet forth the men impaneiled 
one by another. F. N. B. 157. To challenge the array 
of the panel, is at once to except againſt all the perſons 
arrayed or impanelled, in reſpeR of partiali:y, Se. Co. 
Lit. 156. If the ſheriff be of affinity to either of the par- 
ties; or if any one or more of the jurors are returned at 
the nomination of either party; or for any other partia- 
lity; the array ſhall be guaſbed. The word array alſo re- 
lates, in a particular manner, to military order, as to 
conduct perſons armed, c. Stat. 13 & 14 Car. 2. 


cap. 3. 

RRR AR AGES, arreragia, from the French arrere, 
ret10, behind] Money unpaid at the due time, as rent 
behind; the remainder due on an account; or a ſum of 
money remaining in the hands of an accountant. 

ARRECTAT Us, One ſuſpected of any crime. Offc, 
Cronat. S5elm: Gl. 

ARRENATUS, arraigned, accuſed. Rot. Parl. 21 Ed. 1. 

ARRENTATION, from the Spaniſh arrendar, ad cer- 
tum redditum dimittere.] The licenſing the owner of lands 
in the foreſt, to incloſe them with a low hedge and ſmall 
ditch, according to the aſſiſe of the foreſt, under a yearly 
rent: /aving the arreriations is ſaving a power to give 


ſuch licences. Ordin. Foreſte, 34 Ed. 1. fl. 5. 


ARREST, arre//zm from the Fr. arrter, to ſtop, or 
ſtay.) A reſtraint of a man's perſon, obliging him to be 
obedient to the law: and it is defined to be the execution 
of the command of ſome court of record or officer of juſ- 
tice. An arreſt is the beginning of impriſonment, where 
a man is firſt taken, and reſtrained of his liberty, by power 
or colour of a lawful warrant: alſo it ſignifies the decree 


of a court, by which a perſon is arreſed. 2 Shep. Abr. 299. 


AxRESTS are either in civil or criminal caſes. 
An arreſt in a civil cage is defined to be the appre- 
hending or reſtraining one's perſon by proceſs in execu- 


tion of the command of ſome court, or officer of juſtice. 
Weds Inft. 575. 


There are ſeveral ſtatutes, ſecuring the liberty of the 
ſubject, againſt unlawful arreſts and ſuits. See Magna 
Charta, c. 29: 3 Ed. 1. c. 35: and See tit. Barrator. 

Some perſons are alſo privileged from arreſts, viz. 
peers of the realm, members of parliament, peereſſes by 
birth (1 Inf. 131: 2 I. 50: 4 Bacor's Ab. 223;) peers 
of Scotland, (2 Str, 990 ;) a peereſs by marriage, (Co. 


ARREST, 


Lit. 16: 6 Co. 53: Dyer 293) members of convocation 
actually attending thereon, (St. 8 H. 6. c. 1:) biſhops, 
ambaſſadors, or the domeſtic ſervant of an ambaſſador, 
really & bond fide in that capacity. (St. 7 Am. c. 12: 
3 Wilf. 33: 2 Str. 797: 2 Ld. Raym. 1524: 4 Burr, 
2016, 17 : 3 Burr, 1676:) the king's ſervants, (1 Raym. 
152: 8 Mod. 12:) marſhall, warden of the Fleet, (1 Vent. 
6; :) clerks, attornies, and all other perſons attending 
the courts of juſtice, (4 Inf. 72: 2 Inf. 551: 12 Med. 
163:) clergymen performing divine ſervice, and not 
merely ſtaying in the church with a fraudulent deſign, 
(Stats. 50 E. 3. c. 5: 1 K. 2. c. 16:) ſuitors, (Bro, 
Pri vil. 57:) witneſſes ſubpœna'd, and other perſons ne- 
ceſſarily attending any court of record upon buſineſs; 
(Sir T. Raym. 101: 1 Vent. 11: Rules in Chan. 217: 
3 Inſt. 141.) A bankrupt coming to ſurrender, or within 
forty-two days after his ſurrender (St. 5 Geo. 2. c. 30. 55: 


and See C:pp. 156:) witneſſes properly ſummoned be- 


fore commiſſioners of bankrupt, or other commiſſioners 
under the great ſeal, (1 Att. 54:) but not creditors 
coming to prove their debts (4 Term Rep. 377 :) heirs, 
executors, or adminiſtrators: R. M. 1654: except on 
perſonal contracts by themſelves (1 T. Rep. 716:) or in 
caſes of d-vaflavit (1 Salk. 98:) ſailor or voluntier ſol- 
dier: (unleſs the debt is twenty pounds.) Stat. 1 Geo. 
2. c. 14. $15: 31 Geo. 3. c. 13. 565. See Barnes 
114; 1 Str. 2,7: 1 Black. Rep. 29, 30 :—Offcers of 
courts are allowed theſe privileges only where they ſue 
or are ſued in their own ri ht; not if as executors or ad- 
miniſtrators, nor in joint actions. Heb. 177: Dyer 24. 
5. 150: 2 Sid. 157: Latch. 199: Godb. 10: 2 Rol. Abr. 
274. 

But this privilege does not extend to Ji or other 
Foreign peers, (2 Infl. 48: 3 Inft. 70.) or to prereſſes by 
marriage, if they afterwards intermarry with commoners. 
Co. Lit. 16: 2 IA. 50: 7 Co. 15, 16. 

And though the /ervants of peers nece{/arily employed 
about their perſons and eſlates, could not formerly be 
arreſted; (2 Str. 1065 : 1 Wilf. 278 :) yet this privilege 
ſeems to have been taken away by the ſt. 10 Geo, 3. c. 

o. § 2. 

; Members of corporations aggregate, and hundreds, not 
being liable to a capres, cannot be arreſted in their cor— 
porate capacity, or on the ſtatutes of hue and cry, &c. 
Bro. tit. Corp. 43: 3 Keb. 126, 7. Corporations mult 
be made to appear by difringzs. Finch. 353: 3 Salk. 46. 

In an action againſt buſband and wife, the huſband 
alone is liable to be arreſted, and ſhall not be diſcharged 
until he have put in bail for himſelf and wife; 177. 
49: 1 Med. 8; and if ſhe is arreſted, ſhe ſhall be gif. 
charged on common bail. 1 I Rep. 486: 1 Salk. 115 
See tit. Bail. 

A clerk of the court ought not to be arreſted for any 
thing which is not criminal, becauſe he is ſuppoſed to be 
always preſent in court to anſwer the plaintiff, 1 L. 


94. Arreſts are not to be made within the liberty of the 


king's palace: nor may the king's ſervants be arrefed in 
any place, without notice firſt given to the lord chamber- 
lain, that he remove them, or make them pay their debts, 


] Vide tit. Ambaſſador. 


There is this difference between arreſts in civil and cri- 
minal caſes ; that none ſhall be arreſted for debt, treſpaſs, 
Sc. or other cauſe of action, but by virtue of a precept or 
commandment out of ſome court; but for treaſon, felony, 


or 
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or breach of the peace, any man may arreſt without war- 
rant or precept. Terms de Ley 54. EI 

The abuſes of gaolers and ſheriff's officers towards their 
priſoners are well reſtrained and guarded againſt by Stat. 
32 Geo. 2. c. 28; the chief proviſions of which are, that 
an officer ſhall not carry his priſoner to any tavern, &c. 
without his conſeat, nor charge him for any liquor but 
ſach as he ſhall freely call for, nor demand for caption or 
attendance any other than his legal fee, nor exact any 
gratuity-money, nor carry his priſoner to gaol within 
twenty-four hours after his arreſt, unleſs the priſoner re- 
fuſes ta go to ſome ſafe houſe (except his own) his oxn 
chorfiig, Nor ſhall any officer take for the diet, lodging 
or expences of his priſoner more than ſhall be allowed by 
an order of ſeſſions. Bailiffs to ſhew a copy of the act to 
priſoners, and to permit peruſal thereof; and the priſoner 
to ſend for his own victuals, bedding, &c. 

Sheriffs and their officers to take no reward for doing 
their office but according to law. Sta. 3 E. 1. c. 26: 
20 E. z. c. 6: 1 H. 4. c. 11: Co. Lit. 368: 23 H. 6. c. 9. 
Plorud. 4656. | | 

The fees now allowed by the Maſter for arreſts on meſne 
proceſs in term are 105. 6d. in the country 11. 15. and 
15. per mile. Impey's Sheriff 122. 

By Stat. 29 Car. 2. c. 7. No writ, proceſs, warrant, 


ec. (except in caſes of treaſon, felony, or for breach of 


the peace) ſhall be ſerved on a_Sunvay ; on pain that the 
perſon ſerving them ſhall be liable to the ſuit of the party 
grieved, and anſwer damages, as if the ſame had been 
done without writ: an action of falſe impriſonment lies 
for arreſt on a Sunday, and the arreſt is void. 1 Salk. 78. 
A defendant was arreſted on a Sunday by a writ out of the 


 Marſpaiſea; and the court of B. R. being moved to diſ- 


charge him, it was denied; and he was.diefted to bring 
action of falſe impriſonment. 5 Mod. Rep. 95. The 
defendant being taken upon a Sunday, without any war- 
rant, and locked up all that day; on Monday morning a 
writ was got againſt him, by which he was arreſted; it 
was ruled, that he might have an action of falſe impriſon- 
ment, and that an attachment ſhould go againſt thoſe who 
took him on the Sunday. Med. Caf. 96. Attachments 
have been often granted againſt bailiffs for making ar- 
reſts on Sunday: but affidavit is uſually made, that the 


party might be taken upon another day. 1 Mod. 56. A 


perſon may be retaken on a S:»#ay, where arreſted the 
day before, Cc. Mod. Caſ. 231. And a man may be 
taken on a Sunday on an eſcape-warrant: or on freſh pur- 
ſuit when taken the day before. 2 Ld. Raym. 1028: 
2 Salt. 625. when he goes at large out of the rules of the 
King's Bench or Fleet priſon, Sc. Stat. 5 Ann. c. g. 
Alſo Bail may take the principal on a Sunday, and con- 
fine him till Monday, and then render him. 1 At. 239: 
6 Mod. 251. A party cannot be arreſted on a Sunday on 
an attachment for non-performance of an award, it being 
only in the nature of a civil execution, 1 T. Rep. 260, 
denies 1 At. 5B1. | 

By Stats. 12 Geo. 1. c. 29: and 5 Geo. 2. c. 27, both 
made perpetual by Stat. 21 Geo. 2. c. 3, No perſon can 
be arreſted, or held to bail, on a writ ſued out of the /z- 
periour courts, unleſs the cauſe of action be 100. or up- 
wards. | | 

And now by Sat. 19 Geo. 3. £.70. No perſon can be 


arreſted or held to bail upon proceſs out of any inferior 
cburt for leſs than 101. but proceedings are to be had in 


inferior courts according to the directions of 12 Ge. 1, 
c. 29, extended by 19 Geo. 3. to debts under 10/. 

By § 3. of 19 Geo. 3. c. 70, fo much of all acts of 
parliament for the recovery of debts within certain diſ- 
tricts, as gives power to arre/ debtors for leſs than 10/. 
is repealed. And by § 4, when final judgment is ob- 
tained in ſuch ſuits, and defendant cannot be found with- 


in the juriſdiction, the ſuperior courts may iſſue execu- 


tion. 
By Stat. 11 & 12 V. 3. c. 9, No perſon is to be 


held to bail in Vals on proceſs out of the courts at I. 


minfter for leſs than 207. 

In trover the defendant may be held to bail of courſe, 
2 Str. 1122: Cowp. 5 29. For this is more an action of 
property than a erl. 1 I i. 23. 

In an action of debt on a judgment, whether after ver- 
dict or by default, defendant cannot be arreſted if he was 
4 held to bail in the original action. Say. 
162. 

It is now ſettled both in K. B. and C. H. that a defen- 


dant may be arreſted in an action on a judgment for 101. 


for damages and co/s though the original debt alone were 
under 10/, 4 Term Rep. 570. on the authority of 
2 Black. Rep. 1274 ; (thoughit had been otherwiſe ruled 
in K. B. 2 Burr. 1369: 4 Burr. 2117: 5 Burr, 2660 : 
Cowp. 128.) | 

Bail cannot be had in an action on the cond judgment, 
where bail has been given on the firſt. 2 Sr, 782. 

4 1 what caſes ſpecial bail ſhall be required, See tit. 

att, | 
Formerly one great obſtruction to public juſtice, civil 
as well as criminal, was the number of privileged places, 
ſuch as the Mint, Saver, c. under pretence of their 
being ancient palaces ; but theſe ſanctuaries for iniquity 
are now aboliſhed, and the oppoſing any proceſs therein 
is made highly penal by Stat. 8 9 W. 3. c. 27. F 15: 
9 Geo. 1. c. 28. F1: and 11 Geo, 1, c. 22; by which 
perſons oppoling the execution of procels, or abuling the 
officer, it he receives any bodily hurt, are declared 
guilty of felony. 

When a perſon is apprehended for debt, &*. he is ſaid 
to be arrefied: and writs exprefs arre/t by two ſeveral 
words capias and attachias, to take and catch hold of a 
man; for an officer muſt actually lay hold of a perſon, 
beſides ſaying he arreſts him, or it will be no lawful arreſt. 
1 Lill. Abr. 96. If a bailiff be kept off from making an 
arreſt, he ſhall have an action of aſſault: and where the 
perſon arreſted makes reſiſtance, or aſſaults the bailiff, he 
may juſtify beating of him. If a bailiff zexches a man, 
which is an arreſt, and he makes his eſcape, it is a reſ- 
cous, and attachment may be had againit him. 1 Salk, 
79. If a bailiff lays hold of one by the hand, (whom he 
had a warrant to arreit) as he holds it out at the window, 
this is ſuch a taking of him, that the bailiff may juſtify 
the breaking open of the houſe to carry him away, 
1 Vent. 306. | 

When a perſon has committed treaſon or felony, c. 
doors may be broke open to arreſt the offender ; but not 
in civil caſes, except it be in purſuit of one arreſted ; or 
where a houſe is recovered by real action, or in eject- 
ment, to deliver poſſeſſion to the perſon recovering. 
Plozod. 5 Rep. 91. Action of treſpaſs, Sc. lies for 
breaking open a houſe to make arreſt in a civil action. 
Mad. Caf; 105. But if it appears a bailiff found an outer 
; | door, 
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door, Nc. open, he may open the inner door to make an 
arreſt. Comb. 327. 

In the caſe of Lee v. General Gagſel, the court of King's 
Bench determined, that the chamber door of a lodger, is 
not to be conſidered as his outer door ; but that the ſtreet 
door being open, the officers had a right to force open 
the chamber door, the defendant being in the room, and 
refuſing to open it, Corp. 1. 

Alſo it is enacted by the 3 4 Jac. 1. par. 35, That 
upon any lawful writ, warrant or proceſs awarded to any 
ſheriff or other officer, for the taking of any popiſh recu- 
ſant, ſtanding excommunicated for ſuch recuſancy, it 
ſhall be lawful, if need be, to break any houſe. 2 Hawk, 
P.C.c.14.F 10, | 

But it hath been reſolved, that where juſtices of peace 
are, by virtue of a ſtatute, authoriſed to require perſons 
to come before them to take certain oaths preſcribed by 
ſuch ſtatute, the officer cannot lawfully break open the 
doors. 2 Hawk, P. C. c. 14.5 11. 

An arreſt ia the night, as well as the day, is lawful. 

9 Rep. 66. And every.one is bound by the common law 
to aſſiſt not only the ſheriſf in the execution of writs, and 
making arreſts, Sc. but alſo his bailiff that hath his war- 
rant to do it. 2 1. 193. A bailiff upon an arreſt 
ought to ſhew at whoſe ſuit, out of what court the writ 
iſſues, and for what cauſe, Sc. when the party arreſted 
ſubmits himſelf to the arreſt : a bailiff, ſworu and known, 
need not ſhew his warrant, though the party demands 
It; nor is any other ſpecial bailiff bound to ſhew his war— 
rant, unleſs it be demanded. 9g Rep. 68, 69: Cr. Zac. 
435. If an action is entered in one of the compreys of 
London, a City ſerjeant may arreſt the party without the 
ſheriff's warrant. 1 Lill. Alr. 94. And by the cuſtom 
of London, a debtor may be arreited before the money is 
due, to make him find ſureties : but not by the common 
law. 1 Nel}. Abr. 258. 


If a wrong perſon is arreſted ; or one for felony, where | 


no felony is done, c. it will be falſe impriſonment. 

By Giyan Ch. J. Mich. 1658. If one be arreſted by 
the ſheriff of the county, within a liberty, without a nou 
omittas, yet the arreſt is good; for the ſheriff is ſheriff of 
the whole county, but the bailiff of the liberty may have 
his action againſt the ſheriff, for entering of his liberty. 
But upon a quo mins, a ſheriff may enter any liberty, and 
execute It impunt. Prat. Reg. 72. 

With regard to arreſts in criminal cal's, it hath already 
been obſerved, that for treaſon, felony, or breach of the 
feace, any perſon may arreſt without warrant or precept. 
But the king cannot command any one by word of mouth 
to be arreſted ; for he mult do it by writ, or order of his 
courts, according to law: nor may the king arreſt any 
man for ſuſpicion of treaſon, or telony, as his ſubjects 
may ; becaule, if he doth wrong, the party cannot have 
an action againſt him. 2 nf. 186. 

Arreſts by private perſons are in ſome caſes commanded. 
Perſons preſent at the committing of a felony mult uſe 
their endeavoitrs to apprehend the offender, under pe- 
nalty of fine and impriſonment. 3 1. 117: 4 Inf. 
1 
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And for this cauſe, by the common law, if any homi- 

cide be committed, or dangerous wound given, whether 

with, or without malice, or even by miſadventure or ſelf. 

defence, in any town, or in the lanes or fields thereof, in 

og day 13 and the offender eſcape, the town ſhall be 
oL. I. 


amerced, and if out of a town, the hundred hall be 
amerced. 3 Iiftt 53. : 

And ſince the ſtatute of Tuc heſer, c. 5, which ordains 
that walled towns ſhall be kept ſhut from ſun-ſetting to 
ſun- riſing; if the fact happen in any ſuch town by night, 
or by day, and the offender eſcape, the town ſhall be 
amerced, 3 Ia. 53. 

And, as private perſons are bound to apprehend all 
thoſe who ſhall be guilty of any of the crimes above men- 
tioned in their view, ſo alſo are they, with the utmoſt 
diligence, to purſue and endeavour to take all thoſe who 
ſhall be guilty thereof, out of their view, upon a hue aud 
cry levied againſt them. 3 I. 117. IH 

Every private perſon is bound to aſſiſt an officer, re- 
quiring him to apprehend a felon. 

As to the arreſting of offenders by private perſons of 
their own authority, permitted by law for the prevention of 
treaſon or felony only intended to be done; any one may 
lay hold of a perſon, whom he ſees upon the point of 
committing treaſon, or felony, or doing an act which 
would manifeſtly endanger the life of another, and de- 
tain him, till it may be reaſonably preſumed he has 
changed his purpoſe. 2 Hawt. P. C. c. 12.4 19. 

As to arreſts for inferior offences, no private perſon 
can arreſt another for a bare breach of the peace atter it 
is over; but it is held, that a private man may arreſt a 
night-walker, or a common cheat going about with falſe 
dice, and actually caught playing with them, in order to 
have him before a juſtice of peace ; and the arreſt of any 
other offenders, by private perſons, for offences in like 
manner ſcandalous, and prejudicial to the public, ſeems 
juſtifiable, 2 Hawk. P. C. c. 12.4 20. 

With regard to arreſts by public officers, they may be 
made either with or without proceſs, 

Arreſts without proceſs may be made by warchmen, 
conflables, bailiffs of totunt, or juſtices of peace. For the 
power of awatchmen, See Stat. Wincheſter, c. 4. It has 
been holden, that this ſtature was made in afirmance of 
the common law, and that every private perſon may by 
the common Jaw arreſt any /u/7#cronus nizht-walker, and 
detain him till he give a good account of himſelf, 
2 Hawk. P.C.c.12.46. 

As to arreſts by cables, See tit. Conable III. 1, 2. 

Tis the better opinion at this day, that any conſtable, 
or even a private perſon, to whom a warrant ſhall be di- 
rected from a juſtice of peace, to arreſt a particular per- 
ſon for felony, or any other miſdemeanor within his juriſ- 
diction, may lawfully execute it, whether the perſon men- 
tioned in it be, in truth, guilty or innocent; and whe- 
ther he were before indicted of the ſame offence or not, 


and whether any felony were, in truth, committed or 


not: for, however the juſtice himſelf may be puniſhable 
for granting ſuch a warrant, without ſufficient grounds, 
it is reaſonable that he alone be anſwerable for it, and 
not the officer, who 1s not to examine or diſpute the rea- 
ſonableneſs of his proceeding. 2 Hau. P. C. c. 13.8 11. 

The doQrine of general warrants (i. e. to apprehend all 
the authors and publiſhers of libels, or generally all per- 
ſons ſaſpeRed of any particular crime, without mention- 
ing the name of the perſon accuſed) ſeem exploded as 
illegal. See Leach's Hawk, P. C. ii. c. 13.4 103 and the 
note there as to Miltes's caſe. But it is to be obſerved that 
the term general warrant uſed by Hawkins in that place, 
does not ſeem to mean * warrant, without the name of 


the 


the party being ſpecified, but one which does not contain 
the ſpecific charge againſt the party, See the caſe of 


Money v. Leach, and alſo 4 Comm. 291. 


The great point gained by theſe determinations, was 
the reſcuing perſons from the malice or ignorance of the 


inferior miniſters of juſtice, 


With regard to arreſts by 4ailiff5 of toauus, their power 


is founded on the above-mentioned ſtatute of Viucboſter, 


c. 4. And as to arreſts by ju/tices of peace, arreſts by their 


command are either by word of mouth or by warrant. 


A juſtice of peace may, by word of mouth, authoriſe 
any one to arreſt another, who ſhall be guilty of an ac- 


tual breach of the peace in his preſence, or ſhall be en- 


gaged in a riot in his abſence. 2 Hawk. P. C. c. 13.4 14: 


Dall. c. 117. 


And a juſtice of peace may lawfully grant a warrant 
for apprehending, or arreſting perſons charged with trea- 
ton, felony, premunire, or any other offence againſt the 
peace ; and generally, wherever a ſtatute gives one or 
more juſtices of peace a juriſdiction over any offence, any 
one jultice of peace may, by his warrant, cauſe ſuch of- 
fenders to be arreſted and brought before him. 2 Hawk. 
P. C. c.13.4 15. | | 

But it is ſaid, that anciently no one juſtice of peace 
could legally make out a warrant for an offence againſt 
a penal flatute, or other miſdemeanor; cognizable only 
by a ſeſſions of two or more juſtices ; for that one ſingle 
juſtice of peace hath no juriſdiction of ſuch offence, and 


regularly thofe only who have juriſdiction over a cauſe 


can award proceſs concerning it. Yet the long, con- 
ſtant, univerſal, and uncontrolled practice of juſtices of 


peace ſeems to have altered the law in this particular, 
and to have given them an authority, in relation to ſuch 


arreſts, not now to be diſputed. Id. 5 16. 
A juſtice of peace may jultify the granting a warrant 
for the arreſt of any perſon upon ſtrong grounds of ſuſpi- 


cion of felony, or miſdemeanor, but he ſeems to be pu- 


niſhable, as well at the ſuit of the king, as of the party 
grieved, if he grant any ſuch warrant groundleſsly, or 
maliciouſly, without ſuch a probable cauſe as might in- 
duce a candid and impartial man to ſuſpe& the party to 
be guilty. Id. 5 18. 

Every warrant ought to be under the hand and ſeal of 
the juſtice of peace, and ſpecify the day it was made out: 
if it be for the peace or good behaviour, it is adviſable to 
{et forth the /pecial cauſe upon which it is granted, but 


it it be for treaſon or felony, or other offences of an enor- 


mous nature, it is ſaid that it is not neceſſary to ſet forth 
the ſpecial cauſe, and it ſeems to be rather diſcretionary 
than neceſſary to ſet it forth in any caſe. Id. F 21—25. 

The warrant may be directed to the ſheriff, bailiff, 


conſtable, or to any indifferent perſon by name, who is 


no officer; for, though the juſtice may authoriſe any one 
to be his ofhcer, whom he pleaſes to make ſuch, yet it 
is molt adviſable to direct to the conſtable of the precinct 
wherein it is to be executed; for that no other conſtable, 
and à fortiori no private perſon, is compellable to ſerve 
it. Id. § 27. | 

A bailiff or conſtable, if they be ſworn, and co::1mon- 
ly known to be officers, and act within their own pre- 


- cin&ts, need not ſhew their warrant to the party, notwith- 


ſlanding he demand the fight of it; but that theſe and 
all other perſons whatſoever making an arreſt, ought to 


acquaint the party with the ſubſtance of their warrant ; 


ARREST. 


and all private perſons to whom ſuch warrants ſhall be 
directed, and even officers, if they be not ſworn and com- 


monly known, and even theſe, if they a& out of their 
own precincts, muſt ſhew their warrants, if demanded. 
Id. F 28. : 

And therefore Stat. 27 Geo. 2. c. 20, provides, that in 
all caſes where a juſtice is empowered by ſtatute to iſſue a 
warrant of diſtreſs for levying a penalty, the officer exe - 


cuting ſuch warrant, if required ſhall ſhew the ſame to 


the defendant, and ſuffer a copy to be taken. 

The ſheriff, having ſuch warrant directed to him, may 
authoriſe others to execute it; but every other perſon, 
to whom it is directed, muſt perſonally execute it; yet, 


it ſeems, that any one may lawfully ai him. Id. 5 29. 


After preſentment or indictment found in felony, Vc. 
the firſt proceſs is a capias, to arreſt and impriſon the of- 
fender: and if the offender cannot be taken, an exigent 
is awarded in order to outlawry. H. P. C. 20g. For 
further matter See tit. Debtors. 

ARREST OF JUDGMENT. To move in arveft of 
judgment, is to ſhew cauſe why judgment ſhould be ſaid, 


| notwithſtanding verdict given. Jpdgment may be arreſt- 


ed for good cauſe in criminal caſes, as well as civil; if 
the indictment be inſufficient, Sc. 3 nfl. 210. 
Arreſts of judgment ariſe from intrinſic cauſes appear- 


ing upon the face of the record; for a judgment can ne- 


ver be arreſted but. for that which appears on the face of 
the record itſelf. Ld. Raym. 232. Motions in arreſt of 
judgment may be made at any time before judgment 
ſigned. Dougl. 747: Str. 845. Sunday is no day, 4 Bury. 
21, 30. nor a dies non. It is a rule to ſhew caule, there- 
fore needs no notice to be given, nor yet an affidavit to 
ground it on, as it ariſes out of the record; and after 
judgment upon demurrer, there can be no ſuch motion 
made, as the court will not ſuffer any one to tell them 
that the judgment they gave on mature deliberation is 
wrong. It is otherwiſe indeed in the caſe of judgment 
by default, for that is not given in ſo ſolemn a manner; 
or if the fault ariſes on the writ of inquiry or ver- 
dict, for then the party could not alledge it before. 


Str. 425. 


It may be made after motion for a new trial diſcharg- 


ed, Dougl. 716: 1 Burr. 334. and if arreſted, each party 
pays his own colts, Corp. 40). 

Aſter verdict a man may alledge any thing in the re- 
cord, in arreſt of judgment, which may be aſſigned for 
error after judgment. 2 Noll. Abr. 716. And judg- 
ment after verdict, ſnall not be arreſted for an objection 
that would have been good on demurrer. 3 Burr. 1725. 
For further matter See tit. Amendment, Judgment; and for 
cauſes of arreſt of judgment, See 3 Comm. 393, 4. 

ARREST OF ENQUEST is to plead in arreit of taking 
the enqueſt, upon the former iſſue, and to ſhew cauſe 
why an enquelt ſhould not be taken. Bro. tit. Replead. 

ARRESTANDIS BONIS NE DISSIPENTUR, A 
writ which lay for a man whoſe cattle or goods are taken 
by another, who during the conteſt doth or is like ta 
make them away, not being of ability to render ſatisfac- 
tion. Reg. Orig. 126. 

ARRESTANDO IPSUM QUI PECUNIAM RE- 
CE PTT, Cc. Is a writ that lay for apprehending a per- 
fon who hath taken the king's preſt-money to ſerve in 
wars, and hides himſelf when he ſhould go. Reg. Orig. 


24. 
| ARRESTO. 
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ARRESTO FACTO SUPER BONIS MERCATO- 
RUM ALIENIGENORUM, A writ that lay for a de- 
nizen againſt the goods of aliens found within this king- 
dom, in recompence of goods taken from him in a fo- 
reign country, after denial of reſtitution. Reg. Orig. 129. 
This the ancient civilians called clarigatis; but by the 
moderns it is termed »epri/alia, 

ARRETTED, arrectatus, qua/i, ad rectum dvocatus.] Is 
where a man is convened before a judge, and charged 
with a crime. Staundf. Pl. Co. 45. And it is ſometimes 
uſed for imputed or laid unto ; as no folly may be ar- 
rettcd to one under age. Littleton, cap. Remitter. Chaucer 
uſeth the verb arretteth, that is, lays blame, as it is inter- 
preted. Bracton ſays, ad redtum habere malefactorem, i. e. 
to have the malefactor forth- coming, ſo as he may be 
charged, and put to his trial. Brac. lib. 3. tract. 2. cap. 
10. And in another place, refatus de morte homints, 
charged with the death of a man. 

ARROWS. By an ancient ſtatute, all heads for ar- 
rows ſhall be well brazed, and hardened at the point with 
ſteel, on pain of forfeiture and impriſonment : and to be 
marked with the mark of the maker. Stat, 7 H. 4. c. 7. 

ARRURA,—In the black book of Hereford, De Ope- 
rationibus Arruræ, ſignifies days“ work of ploughing ; for 
antiently cuſtomary tenants were bound to plough certain 
days for their lord. Una arrura, one day's work at the 
plough: and in Wil:fsire, earing is a day's ploughing. 
Paroc h. Antig. p. 41. See Aratrum terre. 

ARSON, from ard-o, to burn.] Houſe-burning, 
which is felony at common law. 3 IA. 66. It muſt be 


maliciouſly, voluntarily, and an actual burning: not put- 


ting fire only into a houſe, or any part of it, without 
burning ; but if part of the houſe is burnt, or if the fire 
doth burn, and then goeth out of itſelf, it is felony, 
2 Inf. 188: H. P. C. 85. and it muſt be the houſe of 
another, for if a man burns his own houſe only, though 
with intention to burn others, it was not at common law 
felony, but a great miſdemeanor, puniſhable with fine, 
pillory, Sc. But a pauper may be guilty of this offence 
by burning the public workhouſe. Leach's Hawk. P. C. 
i. c. 39. F 3, and in note. 

If a houſe is fired by negligence or miſchance, it can- 
not amount to a. 3 Inft. 67: H. P. C. 85. Where 
one burns the houſe of another, if it be not wilful and 
malicious, it is not felony, but only treſpaſs: therefore 
if A. ſhoot unlawfully in a gun at the cattle or poultry 
of B. and by means thereof ſets another's houſe on fire, 
this is not aur; for though the act he was doing was 
_ unlawful, yet he had no intent to burn the houſe. 1 Hales 
H.. P. C. 569. By Stat. 5 Elix. c. 13, to burn corn 
in the four Northern counties, is felony without clergy. 
And the Stat. 22 & 23 Car. 2. c. 7, makes it felony to 
ſet barns, ſtables, ſtacks of corn, hay, c. on fire in the 
night-time, or any out-houſes, or buildings: but the 

ender may be tranſported for ſeven years. 

By 9 Geo. 1. c. 22, (made perpetual by 31 Geo. 2. 
c. 42,) Setting fire to any houſe, barn, or out-houſe, or to 
any hovel, cock, mow, or ſtack of corn, ſtraw, or wood, 
or to reſcue any offender is made felony without benefic 
of clergy.—Leach's Hawk. P. C. i. c. 58. App. 4. 5 3- 

As to other malicious burnings ; by Stat. 37 H. 8. c. 6. 
F 4, to burn any cart loaded with fuel, incurs 10/7. pe- 
nalty and treble damages. By Sat. 4 © 5 M. & M. 
©, 23, to barn the covert for red or black game, one 


ART 


monch's impriſonment; and by Stat. 28 Geo. 2. c. 19, fo 
burn the covert for deer or game, a penalty between 401. 
and 3 J. By Stat. 1 Geo. 1. c. 48, to burn any wood or 
coppice is felony. By Stat. 10 Geo. 2. c. 32, to ſet fire 
to a coal mine, felony without clergy. By Stat. 9 Geo. 
3. c. 29, to burn any mill, felony without clergy, if pro- 
ſecuted within eighteen months. 

The offence of Ar/on was denied the benefit of clergy, 
by Stat. 21 H. 8. c. 1; but that Stat. was repealed by 
Stæt. 1 E. 6. c. 12 and arſon was afterwards held to be 
ouſted of clergy, with reſpect to the principal offender, 
only by inference from the Stat. 4 0 5 P. & M. c. 43 
which expreſsly denied it to the acceſſory before the fact: 
though now it it expreſsly denied to the principal in all 
caſes within the Stat. g Geo. 1. c. 22. 4 Comm. 223. 
which See and Leach's Hawk. P. C. vol. i. and ii. 

ARSER IN LE MAIN, burning in the hand, is the 
puniſhment of criminals that have the benefit of clergy. 
Terms de Ley. 

ARSURA, The trial of money by fire, after it was 
coined. In Domeſday we read, reddit 5ol. ad arſuram, 
which is meant of lawful and approved money, whoſe al- 
lay was tried by fire. : 

ART AND PART, Is a term uſed in Scotland and 
the North of England; when one charged with a crime, 
in committing the ſzme, was both a contriver of, and 
ated his part in it. 

ARTHEL, A Britiſb word, and more truly written 
arddelw, or according to the South Welſh ardhel, ſigni- 


 fying to avouch; as if a man were taken with ſtolen 


goods in his hand, he was to be allowed a lawful arthel 
(or vouchee) to clear him of the felony : it was part of 
the law of Howe! Dha; according to whoſe laws every 
tenant holding of any other than of the prince or the 
lord of the fee, paid a fine pro defenfioze regia, which was 
called an arubel. The privilege of abel occaſioning 
a delay and exemption of criminals from juſtice, provi- 
ſion was made againſt it by Stat. 28 H. 8. c. 6.—Bloant. 

ARTICULI CLERI, (articles of the clerg y.) Are ſta- 
tutes containing certain articles relating to the church 
and clergy, and cauſes eccleſiaſtical. 9 E. 2. Stat. 1. 

 ARTICULUS, An article, or complaint, exhibited 
by way of libel, in a court Chriſtian, Sometimes the re- 
ligious bound themſelves to obey the ordinary, without 
ſuch formal proceſs. Paroch. Antiq. p. 344- 

ARTIFICERS, See tit. Mansfuctures and Manufac- 
furers. 

A ſtranger, artificer in London, &c. ſhall not keep 
above two ſtrangers ſervants ; but he may have as many 
Engliſh ſervants and apprentices as he can get, Sar. 
21 H. 8. c. 16. Avrtificers in wool, iron, ſteel, braſs, or 
other metal, &c. perſons contracting with them to go 
out of this kingdom into a foreign country, ſhall be fined 
not exceeding 1007. and be impriſoned three months: 
and Erngli/h artificers going abroad, not returning in fix 
months after warning given by our ambaſſadors, Oc. 
ſhall be diſabled to hold lands by deſcent or deviſe, be 
incapable to take any legacy, Sc. and deemed aliens. 
Stat. 5 Geo. 1. c. 27. | 

By the Stat. 23 Geo. 2. c. 13, Perſons convicted of ſe- 
ducing artificers in the manufactures of Great Britain or 
Ireland, out of the dominions of the crown of Great Bi- 
tain, to forfeit 500. and to be impriſoned for twelve 
months; for the ſecond offence to forfeit 1000. and be 

K 2 impriſoned 
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impriſoned two years. See alſo Stat. 14 Geo. 3. c. 71 


15 Geo. 3. c. 5; and 21 Geo. 3. c. 37; by which heavy 
penalties are inflicted on maſters of thips aſſiſting in ſuch 
ſeduction. 
ARUNDEL. See Honour. 
ARUNDINETUM, A ground or place where reeds 
grow. 1 Inf. 4. And it is mentioned in the book of 


" Domeſday. | 


ARVIL-SUPPER, A feaſt or entertainment made at 


Funerals, in the North part of England: arwit bread is the 
| bread delivered to the poor at funeral ſolemnities. Cowel. 


And arwil, arval, arfal, are uſed for the burial or fune- 


ral rights. 


- ASCESTERIUM, Architerium, arcifterium, aciſterium, 
alcyflerium, architrium, from the Greek.) A monaſtery. 
It often occurs in old hiſtories. Du Cange 

ASSACH, or 4//aih, Was a cuſtom of purgation uſed 


of old in Wales, by which the party accuſed did clear 


himſelf by the oaths of zoo men. It is mentioned in 


ancient MSS. and prevailed till the time of Hen. 5, when 


it was abrogated. 1 H. 5. c. 6: Spelm, and See ſtat, 
27 H. 8. c. 7. 
ASS ART, A/artum from the Fr. A/artir, To make 


plain. ] Aſſartum ef quod redactum eff ad culturam.  Fleta, 
lib. 4. c. 21. And the word H urtum is by Spelman derived 


from exertum, to pull up by the roots: for ſometimes it is 
wrote gart. Others derive it from exaratum or exartum, 
which fignifies to plow or cut up. Manwoed, in his 
Foreſt Laws, ſays it is an offence committed in the foreſt, 


by pulling up the woods by the roots, that are thickets - 


and coverts for the deer, and making the ground plain as 
arable land; this is eſteemed the greateſt treſpaſs that 
can be done in the foreſt to vert or veniſon, as it contains 


in it waſte and more; for whereas waſte of the foreſt is 


but the felling down the coverts which may grow up 
again, a//art is a plucking them up by the roots, and 


- utterly deſtroying them, ſo that they can never afterwards 


ſpring up again. See the Red book in the Exchequer. 
But this 1s no offence 1f done with licence; and a man 
may, by writ of ad quod damnum, ſue out a licence to 
afſart ground in the foreſt, and make it ſeveral for tillage. 
Reg. Orig. 257. Hence are lands called af/arted : and for- 


merly Hart rents were paid to the crown for foreſt lands 
aſſarted See ſtat. 22 Car. 2. c. 6. A/artments ſeem to be 


uſed in the ſame ſenſe in Rot. Parl. Of afſarts you may 


read more in Cromp. Juriſ. p. 203. And Charta de Fore/ta, 


enmo,g H. 3. c. 4; Manwood, part 1. p. 171. 
ASSAULT, Aulus, from the Fr. Afayler.] An at- 


| tempt or offer, with force and violence, to do a corporal 


hurt to another; as by ſtriking at him, with or with- 
out a weapon. But no words whatſoever, be they ever 


ſo provoking,” can amount to an aſſault, notwithitanding | 


the many ancient opinions to the contrary. 1 Hawk. 


P. C. c. 62.41: See alſo Lamb. Eiren. lib. 1. c. 3: 22 Lis. 


A pl. 60. ; 

Aſſault does not always neceſfarily imply a hitting, or 
blow; becauſe, in treſpaſs for aſſault and battery, a man 
may be found guilty of the aſſault, and excuſed of the 
battery. 1 Hatt. P. C 263, But every battery includes 


an fault; therefore if the aſſault be ill laid, and the | 


battery good, it is {ufficient. Id. ib. 
If a perſon in anger lift up or ſtretch forth his arm, 


and offer to ſtrike another; or menace any one with any 


ſtaff or weapon, it is treſpaſs and aſſault in law: and if 
a man threaten to beat another perſon, or lie in wait to 


3 


ASSAULT, 


do it, if the other is hindered in his buſineſs, and re. 


ceives loſs thereby, action lies for the injury. Lams, 
lib. 1: 22 Aff. pl. 60. 

Any injury whatſoever, be it never ſo ſmall, being 
actually done to the perſon of a man, in an angry or re- 
vengeful, or rude or inſolent manner, as by ſpitting ia 
his face, or any way touching him in anger, or viv- 
lently joſtling him, are batteries in the eye of the law. 
i Hawk, P. C. 263, 4.—from the Fr. Battre to beat or 
ſtrike. 

In many caſes a man may juſtify an aſſault ; thus, to 


lay hands gently, upon another, not in anger, is no foun- 


dation of an action of treſpals and aſſault : the defendant 
may juſtify molliter manus impoſuit in defence of his per- 
ſon, or goods; or of his wife, father, mother, or maſter; 
or for the maintenance of juſtice. Bradt. E. 4: 35 H. 6. 
c. 51. . | | 
A ſervant, Sc. may juſtify an aſſault in defence of a 
maſter, Cc. but not e contra. Ld. Raym, 

If an officer, having a warrant againſt one who will 
not ſuffer himſelf to be arreſted, beat or wound him in 
the attempt to take him, he may jullify it; ſo if a parent 
in a reaſonable manner chaſtiſe his child, or maſter his 
ſervant, being actually in his ſervice at that time, or a 
ſchoolmaſter his ſcholar, or a gaoler his priſoner, or even 
a huſband his wife (for reaſonable and proper cauſe,) or 
if one confine a friend who is mad, and bind and beat 
him, c. in ſuch manner as is proper in his circum- 
ſtances ; or if a man force a ſword from one who offers 
to kill another; or if a man gently lays his hand 
on another and thereby tay him from inciting a dog 
againſt a third perſon ; if I beat one (without wounding 
him,-or throwing at him a dangerous weapon) who 
wrongfully endeavours with violence to diſpoſſeſs me of 
my lands or goods, or the goods of another delivered to 
me to be kept for him, and who vill not def/ift upon my lay- 
ing my hand gently on him and diſturbing him; or if a 
man beat, wound or maim one who makes an aſſault 
upon his perſon, or that of his wife, parent, child, or 
maſter; or if a man fight with, or beat one who attempts 
to kill any ſtranger; if the beating was actually neceſ- 
ſary, to obtain the good end propoſed, or rendered ne- 
ceſſary in ſelf-defence ; in all theſe cales it ſeems the 
party may juſtify the aſſault and battery. See 1 Hawk. 
P. C. 259. and the ſeveral authorities there cited. 

And on an indictment the party may plead Not guilty, 
and give the ſpecial matter in evidence; but in an ation 
he mult plead it ſpecially. 6 Med. 172. Suppoſing it mat- 
ter of juſtiſication.— If of excuſe, it is ſaid it may be given 
in evidence, on the general i//ue. Bull. N. P. 17. 

Alſo in caſes of aſſault, for the aſſault of the wife, 
child, or ſervant, the huſband, father, and maſter, may 
have action of treſpals, per quod ſerwitium amiſit. In caſe 


of a wife, huſband and wife ſhould join in the action 


for the perſonal abuſe of the wife, (the huſband not having 
ſuſtained any damage). If the huſband has been damni- 
fied, as by tearing her cloaths, c. or loſs of her aſ- 


ſiſtance, Sc. in his domeſtic concerns, for that peculiar 


injury to himſelf he alone muſt ſve. 

As to parent and child, maſter and ſervant, unleſs in- 
jury accrves to the parent or maſter, the child or ſervant 
may ſue. | g 

For an aſſault, the wrong doer is ſubject both to an 
action at the ſuit of the party, wherein he ſhall render 
damages; and alſo to an indictment at the ſuit of the 

| king, 


—— hwy 
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ASSAULT, 


king, wherein he ſhall be fined according to the henĩouſ- 
neſs of the offence. 1 Hawk. 263. 


But if both are depending at one time, unleſs in very 
particular caſes, the attorney general, will, on applica- 
tion, grant a nolle proſequi, if the party will not diſcon- 
tinue his action. 

Stat. 8 9 z. c. 11, enafts, That where there are 
ſeveral defendants to any action of affault, c. and one 
or more acquitted, the perſon ſo acquitted thall recover 
coſts of ſuit ; unleſs the judge certify that there was a 
reaſonable cauſe for making ſuch perſon a defendant or 
defendants to ſuch action. 

If any perſon aſſault a privy councillor, in the execution 
of his office, it is felony. ſtat, 9 Ann. c. 16. 


Stat. 6 Geo, 1. c. 23. feet. 11. If any perſon ſhall wil- 


fully and maliciouſly aſſault any perſon in the public 
ſtreets or highways, with an intent to tear, ſpoil, cur, 
burn or deface, and thall tear, ſpoil, cut, burn, or deface 


the garments, Oc. of ſuch perſon, it is felony ; and the 


offender may be tranſported tor ſeven years. 

Aſſaulting perſons in a forcible manner, with intent to 
commit robbery, is made telony and tranſportation, by 
ſtat. 7 Geo. 2. c. 21. And aſſaulting or threatening a 


counſellor at law, or attorney employed in a cauſe 


againſt a man; or a juror giving verdict againtt him; his 
adverſary for ſuing him, Sc. is punithable on an indict- 
ment, by fine and impriſonment, for the contempt. 


i Hawk, 58 There are other aſſaults puniſhable in | 


preciſe peculiar manner wiz.—ſtat. 5 Hen. 4. c. 6, & 11 
Hen. 6. c. 11, render aſſaults on members ot parliament 
more than uſually penal, upon non-ſurrender on procla- 
mation. Stat. 9 E. 2. ſtat. 1. c. 3, gives a double criminal 
proceſs againſt thoſe who aſjault clergymen, indictment 
tor the temporal offence, and proceſs in the eccleſiaſtical 
court, for the ſpiritual one. Ey ſtat. 5 Zlzz. c. 4, ſervants 
aſlaulting their maſter, miſtreſs, or overſeer may be 1mpri- 
ſoned twelve months on convictioa before two juliices : 
By itat. 9 Ann. c. 14. $8, to atiault, beat or challenge 


another on account ot money won by gaming incurs 


forfeiture of goods and two years? impriſonment. By ſtat. 
9 Geo. 1. c. 22, to aſſault another by wilfully ſhooting at 
kim is felony without clergy. By ſtat. 12 Geo. I. c. 34, 
aſſaulting a maſter woo!comber or weaver, ©. for not 
complying with the demands of workmen, 1s telony and 
tranſportation for ſeven years. 

ASSAY of weights and meaſures, (ſrom the Fr. ay. i. e. 
a proof or trial) Is the examination of weights and mea- 
ſures. by clerks of markets, c. Reg. Orig. 279. 

ASSAYER- OF UE KING, a ater regis.] An 


officer of the king's mint, for the trial ot fiiver; he is in- 


differently appointed between the maſter of the mint and 
the merchants that bring ftilver thither for exchange. 


See tit. Gold and Silver ; and Money. 


ASSAYERS, Ot plate made by goldjmiths, Sc. See 
tit. Gela/miths, 
- ASSAYSLARE, To aijociate, to take as fellow judges; 
a word uſed in old charters. Cart. Abòat. Glaft. MS. 57. 
ASSECURARE, Adjecarare.] Vo make ſecure by 
pledges, or any ſolemn interpoftton of faith. In the 


Charter of peace between H 2. and his ſons, this word 


is mentioned. Ho eden, ani 117 4. 
ASSEMBLY UNLAW?HUL, See tit. Roe. 
ASSEN 1, or conſent, To a legacy of goods, the gent 


of the executor is neceſlary. See tits. Executor and Legacy, 


ASSETS, 

Aﬀent of Dean and Chapter in making leaſes of church 
lands; wide Leaſes. Of the major part of corporation, in 
making by-laws, Vide Bye Laws. Of affents to agreements, 
See tit. Agreement, —See alſo other proper titles. 

ASSESSORS, Thoſe that afe/s public taxes. There 
are aſſeſſments of pariſh duties, for raiſing money for the 
poor, repairing of highways, Sc. made and levied by 
rate on the inhabitants; as well as aſſeſſments of public 
taxes, Sc. See Aſiſors. 

AS3ETS, Fr. Ax, i. e. Satis.] Goods enough to diſ- 
charge that burden which-is caſt upon the executor or 
heir, in ſatisfying the debts and legacies of the teſtator 
or anceſtor, Bro. tit. A/ſets. 

Aſiets are neal, or perſonal ; where a man hath lands in 
fee-ſimple, and dies ſeiled thereof, the lands which come 
to his heir are aſſerts real : and where he dies poſſeſſed of 
any per/onal eſtate, the goods which come to the executors 
are aſſets perſonal. 

Aſlets are alſo divided into afſets per deſcent, and aſſet: 
inter maines. Aſſets by deſcent, is where a perſon is bound 
in an obligation, and dies ſeiſed of lands which deſcend 
to the heir, the land ſhall be aſſets, and the heir ſhall 
be charged as far as the land to him deſcended will 
extend, 5 ae 

Aſfets inter maines, is when a man indebted makes execu- 
tors, and leaves them ſufficient to pay his debts and lega- 
cies ; or where ſome commodity or profit ariſeth to them 
in right of the teſtator, which are called % in their 
hands. Terms de Ley 56, 77. 

As to aſſets by deſcent it is to be obſerved, that by the 
common law, if an heir had fold or aliened the lands 
which were aſſets, before the obligation of his anceſtor 
was put in ſuit, he was to be diſcharged, and the debt 
was loſt : but by ſtatute, 3 . M. a 14, made per- 
petual by 6 Will. 3. c. 14, the heir is made liable to 
the value cf the land by him told, in action of deb: brought 
againſt nim by the obligee, who ſhall recover to the value 
of the ſaid land, as if the debt was the proper debt of the 
heir; but the land which is ſold or aliened Sn fe be- 
fore the action brought, ſhall not be liable to execution 
upon a judgment recovered againſt the heir in any ſuch 
action. 0 

And by ſtat. 29 Car. 2. c. 3. $10, Lands of o/{uy gue 


 trrft mall be aſſets by deſcent ; and by the ſame ſtat 5 12, 


Eſtates par autre vie (hall be aſſets in the hands of the 
heir, if it come to him by reaſon of a ſpecial occupancy ; 
and where there is no ſpecial occupant, it ſhail go to the 
executors or adminiſtrators of the party that hAd the 
eſtate thereof by virtue of the grant, and ſhall be aflets in 
their hands, 

Where a man binds himſelf and his heirs in a bond ; 
and dies leaving iſiue two ions, if the eldeſt fon enters 
on the lands by deſcent as heir to the father, and die 
without iflue; and then the youngeft ſon enters, he 
ſhall be charged with aſſets as heir to che father yer 368. 
Lands which come to the heir by purcha;e ſhall not be 
aſſets; for ĩt is only lands by de/cent that are aflets. 1 Danw. 
Abr. 577. 

A reverſion in fee, depending upon an eflate tail, is 


not aſlets; becauſe it lies in the will of the tenant in tail 


to dock and bar it by fine, Sc., & Hep. 56. But after 
the tail is ſpent, it is aſſets. 3 17. 257. And a rever- 
ſion on an eſtate for life or years ſhall be aflets. A rever- 
hon expectar, upen the determinaiicn of an eflate for life 


ig 


ASSETS. 


is aſſets, and onght to be pleaded ſpecially by the heir 
and the plaintiff in ſuch caſe may take judgment of it cum 
acciderit. Dyer 371: Cartbet 129. An advowlſon is aſſets; 
but not a preſentation to a church actually void, which 
may not be ſold. Co. Lit. 374. ; „ 

Aud lands by deſcent in ancient demeſne will be aſſets 
in debt. But a copyhoid eſtate deſcend ing to an heir is 
not aſſets; nor is any igt to an eſtate aſſets, without 
poſſeſſion, Sc. till recovered and reduced into poſſeſſion. 
Dau v. 577. | | 

An anuity is no aſſets, for it is only a choſe en action. 
Br. Affets per Deſcent, pl. 26. 

Equity of redemption of an eſtate mortgaged, and a 
term for years to attend the inheritance are aſſets. 3 Leon. 
32. An heir may plead ries per deſcent, but the plaintiff 
may reply that he had lands from his anceſtor ; and 

ſpecial matter may be given in evidence, &c. 5 Rep. 60. 
A ſpecial judgment againſt aſſets ſhall only have relation 
to, and bind the land from the time of filing the original 
writ or bill. Carth. 245: See tit. Heir.—and Com. Dig. 

tit. A/ets. : | | 

Ailets alſo are either legal or equitable ; of the former 
ſome have been ſpecified above; for the latter ſee Com. 
Dig. tit. Chancery, (2 G. 1.) &c. 

As to aſſets inter maines. See tit. Executor, V. 5. | 
 ASSEWIARE, To draw or drain water from marſh 

grounds. Mon. Ang. 2 vol. f. 334. 

ASSIDERE, or Aedare, To tax equally ; to afſe/s. Mat. 
Pari/. anno 1232. Sometimes it hath been uſed to affign 
an annual rent, to be paid out of a particular farm, Sc 

To ASSIGN, affgnare.] Hath various ſignifications; 
one general, as to ſet over a right to another, or appoint 
a deputy, &c. another ſpecial, to ſet forth or point at; 
as to aſſign error, aſſign falſe judgment, waſte, Oc. 


And in aſſigning of error, it mult be thewn where the 


error is committed; in falſe judgment, wherein the judg- 
ment is unjuſt; in waſte, wherein eſpecially the watte is 
done. F. V. B. 19, 112: Reg. Orig. 72. Alſo juſtices 
are ſaid to be aſſigned to take aſſiſes. ſtat. 11 H. 6. c. 2. 

ASSIGNS or ASSIGNEES, aſignatus. Lat.] Thoſe 

who are af/igned, deputed or appointed by the act of the 
party, or the operation of law, to do any act, or enjoy 
any benefit on their own accounts and riſks—an aſſignee 
being one that poſſeſſes a thing in his own right; but 
a a deputy, he that acts in right of another. Perkins. Aſ- 
fignee by deed is when a leſſee of a term, Sc. ſells and 
aſſigns the ſame to another, that other is his aſſignee 
by deed : aſſignee in law is he whom the law ſo makes, 
without any appointment of the perſon; as an executor 
is aſſignee in law to the teſtator. Dyer 6. But if there 
be aſſignee in deed, aſſignee in law is not allowed: if 
one covenant to do a thing to J. S. or his aſſigns by a 
day, and before that day he dies; if before the day he 
name any aſſignee, the thing mult be done to his aſſignee 
named; otherwiſe to his executor or adminiſtrator, who 
is aſſignee in law. 27 H. 8. 2. 

He is called aſſignee, who hath the whole eſtate of the 
aſſignor: and an aſſignee, though not named in a condi- 
tion, may pay the money to ſave the land; but he ſhall 
not receive any money, unleſs he be named, Co. Lit. 215. 
Aſſignees may take advantage of forfeitures on conditions, 
when they are incident to the reverſion, as for rent, c. 


1 And. 82. What coyenants affect or benefit aſſignees ſee | 


tit. Covenant, Condition, 


the ſame equity that it was in the hands of the obligee ; 


ASSIGNMENT. 
under the word afigns, ſhall be included the aſſignee 


of an aſſignee in gerpetuum, the heir of an aſſignee, or the 
aſſignee of an heir. Co. Lit. 384 6: Plowd. 173: 5 Co. 16, 
17 4. So the aſſignee of an aſſignee's executor, 2 So. 57, 
And a deviſee. 2 Show. 39: Godb. 161, But if an obliga. 
tion be, to pay ſuch. perſons as he ſhall name by his wi'l, oy 
writing z there muſt be an expreſs nomination, and his 
executor ſhall not take as aſſignee. 37. 85 5.— An ad. 
miniſtrator is an aſſignee. Mor 44. 

ASSIGNMENT, 4/ignario.] The ſetiing over or trans. 
ferring the intereſt a man hath in any thing to another. 

Herein ſhall be conſidered principally what things are 
aſſignable.— As to what covenants, Sc. affect or benefit 
aſſignees, See tit. Condition, Covenant. 

Aſſignments may be made of lands in fee, for life, 
or years; of an annuity, rent-charge, judgment, ſtatute, 
Sc. but as to lands they are uſually of leaſes and eſtates 
for years, Oc. And by the ſtatute of frauds, ſtat. 29 Car. 
2. c. 3, no eſtate of freehold, or term for years, ſhall be 
aſſigned but by deed in writing ſigned by the parties ; 
except by operation of law. A poſlibility, right of entry, 
title for condition broken, a truſt, or thing in action, 
cannot be granted or aſſigned over. Co. Litt. 214. 

But though a bond, being a che in action, cannot be 
aſſigned over ſo as to enable the aſſignee to ſue in his own 
name, yet he has by the aſſignment ſuch a title to the 
paper and wax, that he may keep or cancel it. Co. Lit. 
232. And in the aſſignment of bonds, Yc. is always con- 


tained a power of attorney to receive and ſue in the aſ- 


ſignor's name. 

Alſo in equity a bond is aſſignable for a valuable con- 
ſideration paid, and the aflignee alone becomes intitled to 
the money; ſo that if the obligor, after notice of the aſ- 
ſignment, pays the money to the obligee, he will be com- 
pelled to pay it over again. 2 Vern. 595 : In the caſe of 
a policy of inſurance the court of K. B. will fo far take 
notice of an alignment, as to permit an action to be 
brought in the name of the aſlignor. 1 Term Rep. 26. 
And the aſſignor who has become a bankrupt may ſue 
the debtor for the benefit of the aſſignee. Id. 619. 

As. to bare rights and poſſibilities ſee Cem. Dig. tit. 
AMgnment (C). 

Tho a poſlibility or contingent intereſt, be not granta- 
ble at law, yet (whether in real or perſonal eſtate) it is 
transmiſſible and deviſeable ; Cro. Fac. 50g: 1 P. Ws. 
566 : Forrefter 117: 8 Vin. Abr. 112. pl. 38: 2 A.. 616: 
1 Fez. 236: Pollexfen 44: 3 Term Rep. 88: 2 Burr. 1131: 


1 Bro. Rep. 181: Fearne's Con. Rem. 444.—The caſes in 


the books, (1 C. R. 18: 1 Ch. Caf. 8: Pollex. 31, 44: 1. 
Wis. 572: 3 P. Mm. 132: 2 Freem. 250: 9 Mod. 101: 
2 P. Wis. 608,) abundantly prove, that intereſts in con- 


tingency, reſpecting perſonal eſtates are aſſignable in 


equity ; but it may be material to obſerve, that in the 
caſe of aſſignments of ſuch intereſts, Equity requires the 


aſſignee to ſhew that he gave a valuable conſideration for 


the intereſt aſſigned; and therefore will not interpoſe to 
aſſiſt volunteers. But courts of equity will eſtabliſh 
aſſignments of contingent intereſts againſt executors, ad- 
miniſtrators, or heirs t law, even where ſuch aſſignments 
are made, not for conſideration of money, but in conſider- 
ation of love and affection, and advancement of children. 


1 Ve. 409. ſee Fonblangue s Treatiſe of Equity i. 203. 


An aſſignee muſt take the ſecurity aſſigned, ſubject to 


ASSIGNMENT. 


28 if on a marriage treaty the intended huſband enters into 
a marriage-brokage bond, which is afcerwards aſſigned to 
creditors, yet it ſtill remains liable to the ſame equity, and 
is not to be carried into execution againſt the obligor. 


2 Fern. 428. 


Where there is a bond for the performance of the cove- 
nants in a leaſe, if the leſſee aſſigns the leaſe, he may like- 
wiſe aſſign the bond; but this muſt be before any of the 
covenants are broken 3; but if any of the covenants are bro- 
ken, and the leſſee afterwards afligns the leaſe and bond, 
and the aſſignee puts the bond in ſuit, for thoſe breaches, 
it is maintenance. Godb. 81. 

'Tis enacted by the ſtatute 7 Fac. 1. c. 15, That a debtor 
to the king ſhall not gn any debts to him, but ſuch as did 
originally grow due to the debtor ; afterwards there was a 
debtor to the huſband in 20007. by a ſtatute; the huſ- 
band made his wife executrix, and died; ſhe married 
again one G. D. who was indebted to the king, and then 
the huſband and wife aſſigned this ſtatute to the king in 
ſatis faction of the debt due to him; adjudged, that the 


aſſigument was good, for tho? the ſecond huſband had the 


ſtatute in right of his wife, and by conſequence the debt 
was not «72inally due to him; yet becauſe he might re- 
lkaſe the ſtatute, it is the ſame thing as if it had been ori- 
ginally taken in his name. 2 Co. 324. 

An office of truft is not grantable or aſſignable to an- 
other; and therefore it was avjudged, that the office of a 
filazer, which was an office of truſt could not be aſſigned; 
nor could it be extended upon a ſtatute. Dyer 7. 

A bare power is not aſſignable, but where it is coupled 
with an intereſt it may be aſſigned: 2 Jon. 206: 2 Med. 317. 

Arrears of rent, &c.- is a choſe in action, and not aſ- 
ſignable. See Siu. 6. 

It hath been doubted if a leaſe for years, before entry and 
poſſeſſion, be aſſignable. See Shox. 291. 

A leſſee out of poſſeſſion cannot make any aſſignment 
of his term off the land; but mult firſt enter, and 
recontinue his poſſeſſion ; or feal and deliver the deed 


upon the land, which puts the aſſignee into actual poſſeſ- 


ſion. Dali/. 81. But it has been adjudged that where 
leſſee for years of the crown is put out of his eſtate by a 
ſtranger, yet he may aſſign the term, though he is not in 
poſſeſſion; becauſe the reverſion being in the crown, he 
cannot lawfully be put out of poſſeſſion, but at his own 
will. Cro. Eliz. 275. 

If leſſee for years 2 gn all his term in his leaſe to an- 
other, he cannot reſerve a right in the aſignment ; for he 
hath no intereſt in the thing by reaſon of which the rent 
reſerved ſhould be paid ; and where there is no reverſion 
there can be no diſtreſs: but debt may lie upon it, as on a 
contract. 1 Lill. Abr. 99. Where the executor of a leſ- 
ſee affigns the term, debt will not lie againſt him for 
rent incurred after the ent; becauſe there is neither 
privity of contract, nor eſtate between the leſſor and ex- 
ecutor: but if the leſſee himſelf agu his leaſe, the pri- 
vity of contract remains between him and the leſſor, al- 
though the privity of eſtate is gone by the agent, and 
he ſhall be chargeable during his life; but after his death, 
the privity of contract is likewiſe determined. 3 Rep. 14, 
24. Although a leſſee make an qafignment over of his 
term, yet debt lies againſt him by the leſſor or his heir; 
(not having accepted rent from the afignee ;) but where 
a leſſee afigns his term, and the leſſor his reverſion, 


the privity is determined, and der doth not lie for the re- | 


verſioner againſt the firſt leſſee. Mir 472. Vide Barker | 
v. Dormer. 1 Sho. 191. | | 

A man made a leaſe, provided that the leſſee or his 4 
/igns ſhould not alien the premiſes without licence of the 
leſſor, Sc. who after gave licence to the leſſee to alien; 
by this the leſſee or his aſſigns may alien in infixitum. 4 
Rep. 119. 

Adjudged, that ſome things in reſpect of their nature 
are not aſſignable, or to be granted over; as for inſtance, 
it che donee in tail holdeth of the donor by Vel, he can- 
not aſſign it over to another, becauſe fea/ty is incident to, 
and inſeparable from, the reverſion ; ſo if the founder of 
a college grant his foundation, though it be to the king, 
the grant is void, becauſe it is inſeparable from his blood. 
11 Rep. 66. ö, in Magdalen College's caſe. 

Several things are aſſignable by acts of parliament, 
which ſeem not aſſignable in their own nature; as pro- 
miſſory notes and bills of exchange by ſtat. 3 & 4 4un. 
c. 9; bail-bonds by the ſheriff, by 4 & 5 Aun.c. 16; a 
judge's certificate for taking and proſecuting a felon to 
conviction, by 10 11 FF. 3. c. 233 a bankrupt's effects 
by the ſeveral ſtatutes of bankruptcy. 

A leaſe was made for years of lands, excepting the 

woods; the leſſor grants the trees to the leſſee, and he 
aſſigns the land over to another; the trees do not paſs 
by this aſſignment to the aſſignee. Gold/b. 188. 
Where tenant for years agu his eſtate, no conſidera- 
tion is neceſſary ; for the tenant being ſubje& to pay- 
ment of rent, &c. is ſufficient to veſt an eſtate in the aſ- 
ſignees: in other caſes ſome conſideration mult be paid. 
1 Mod. 263. The words required in aflignments are, 
grant, aſſign and ſet over; which may amount to a grant, 
feoffment, leaſe, releaſe, confirmation, &c. 1 ft. 301. 
In theſe deeds the aſſignor is to covenant to ſave harm- 
leſs from former grants, Sc. That he is owner of the 
land, and hath power to aflign ; that the aſſignee ſhall 
quietly enjoy, and to make further aſſurance ; and the 
aſſignee covenants to pay the rent, and perform the 
covenants, Oc. 


For M of an ASSIGNMENT of a Box d. 


O all t whom theſe preſents ſhall come, greeting : 

Whereas A. B. of, &c. in and by one bond or obli- 
gation, bearing date, &c. became bound to C. D. of, &c. 
in the penal ſum of, &C. conditioned for the payment of, &c. 
and iutereft at a day long fince paſſed, as by the ſaid bond and 
condition mug may appear : And whereas there now re- 
mains due to the ſaid C. D. for principal and intereſt on the 
ſaid bond, the ſum ef, &c. Now know ye, That the ſaid 
C. D. for and in conſideration of the ſaid ſum of, Sc. of law- 
ful Britiſh money to him in hand paid by E. F. of, Kc. therxe- 
ceipt whereof the ſuid C. D. doth hereby acknowleage ; he the 
ſaid C. D. Hath affigned and ſet over, and by theſe preſents 
doth aſſign and ſet over, unto the ſaid E. F. the ſaid recited 
bend or obligation, and the money thereupon due and owing, 
and all his right and intereſt of, in, and to the ſame. And 
the ſaid C. D. for the confideration aforeſaid, Hath made, 
conſtitute and appointed, and by theſe prejents doth male, 
conſlitute and appoint, the ſaid E. F. his executors and ad- 
mini/lrators, his true and lawful attorney and attornies irre- 


 wocable, for him and in his name, and in the name ard names 


of his executors and adminiſtrators, but for the ſole and proper 
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ASSIGNMENT. 


w/e and benefit of the ſaid E. F. his executors, adminiſtra- | 


tors and aſſigns, to aſh, require, demand, and recti ve of the 
ſaid A. B. his heirs, executors and adminiſtrators, the money 
due ' on the ſaid bond; and en unn paymenl thereof, he the 
aid A. B. his heirs exccutors and ecminiflirators, to ſue 
for and recover the ſame ; and on payment thereof to deliver 
up and cancel the ſaid bond, and give ſufficient releaſes aud 
diſcharges therefore, and one or more attorney or attornics un- 
der him to conflitute ; and whatſoever the ſaid E. F. or his 


attorney or attornies, foall lawfully do in the premifſes, the 


faid C. D. doth hereby allow and affirm. And the ſaid 
C. D. doth covenant with the ſaid E. F. that he the ſaid 
C. D. hath not received, nor will receive the ſaid money due 
on the ſaid bond, or any fart thereof; neither ſhall or will 
releaſe or diſcharge the ſame, or any part thereof; but will 
own and allow of all lawful proceedings for recovery there- 
of ; he the ſaid E. F. ſaving the ſaid C. D. harmleſs, of 
and from any cofis that may happen to him thereby, In 
Witneſs, Sc. 


ASSIMULARE, To put highways together: it i- 


mentioned in Leg. Hen. 1. c. 8. 

ASSISA CADERE, This word ſignifies to be non- 
ſuited ; as when there is ſuch a plain and legal inſuffi- 
ciency in a ſuit, that the complainant. can proceed 
no further on it. Heta, lib. 4. c. 15: Bratton, lib. 2. 


„ 
| ASSISA CADIT IN JURATAM, Is where a thing 
in. controverſy is ſo doubt ful, that it muſt neceſſarily be 
tried by a jury. Fleta, ih. 4. c. 15: See poſt Attaint, 

ASSISA CONTINUANDA, A writ directed to the 
juſtices of ae for the continuation of a cauſe, when cer- 
tain records alledged cannot be produced in time by the 
party that has occaſion to uſe them. Reg. Orig. 217. 

 ASSISA PROROGANDA, Is a writ directed to the 
juſtices aſſigned to take a/j/es, for the ſtay of proceed- 
ings, by reaſon of the party's being employed in the 
king's buſineſs. Reg. Orig. 208. © | 

ASSISE, Fr. A4fis.] According to our ancient books is 
defined to be an aſſembly of knights, and other ſubſtan- 
'tial men, with the Juſtice, in a certain place, and at a 
certain time appointed. Cum. Normand. cap. 24. This 
word is properly derived from the Latin verb affides, to fit 
together; and is alſo taken for the court, place or time, 
when and where the writs and proceſſes of aſſiſe are handled 
or taken. And in this ſignification aſſiſe is general; as 
when the juſtices go their ſeveral circuits with commiſſion 
to take all aſſiſes; or ſpecial, where a ſpecial commiſſion 
is granted to certain perſons (formerly oftentimes done) 
for taking an aſſiſe upon one or two diſſeiſins only. 
Brat. lib. 3. | 

Concerning the general afliſe, all the counties of Eng- 
land are divided into fix circuits ; and two judges are aſ- 
figned by the king's commiſſion to every circuit, who 
hold their aſſiſes twice a year in every county; (except, 


= ASSISE, 


but none but priſoners in the gaol; fo that one way or 
other they rid the gaol of all the priſoners in it. 

7. Of aſſiſe, directed to themſelves only, and the clerk 
of afliſe, to take aſſiſes, and do right upon writs of aſliſe 
brought before them by fuch as are wrongfully thruft out 
of their lands and poſſeſhons ; which writs were hereto- 
fore frequent, but now men's poſſeſſions are ſooner re- 
covered by cjeatments, c. 

4. Of if; prizs, directed to the judges and clerk of af. 
ſiſe, by which civil cauſes grown to iſſue in the courts 
above, are tried iu the vacation by a jury of twelve men 
of the county where the cauſe of action ariſes ; and on re- 
turn of the verdif of the jury to the court above, the 
judges there give judgment. 

Theſe cauſes by the courſe of the courts are uſual- 
ly appointed to be tried at , iner in ſome Eaſter 
or Michaelmas Term, by a jury returned from the county 
wherein the cauſe of action ariſes ; but with this proviſo, 
nift prius, unleſs before the day prefixed, the judges of af. 
ſize come into the county in queſtion.— This they are 
ſure to doin the preceding vacation. i 

5. A commiſfim of the peace, in every county of the cir- 
cuits ; and all juſtices of the peace of the county are bound 
to be preſent at the aſſiſes; and ſheriffs are alſo to give 
their attendance on the judges, or they ſhall be fined. 
Bacon's Elem. 15, 16, Oc. 3 Comm. 60, 2<9. 

There is a commiſſion of the peace, ozer and terminer and 
gaol delivery of Newgate, held eight times in a year, for 
the city of London and county of M:adlc/ex, at Juſtice Hall 
in the Ola Bailey, where the lord mayor is the chief judge. 

In Wales there are but two circuits, North and South 
Wales; for each of which the king appoints two perſons 
learned in the laws to be judges ; ſtat. 18 Eliz. c. 8. If 
juſtices fit by force of a commiſſion, and do not adjourn 


the commiſſion, it is determined. 4 %. 265. 


The eonſtitution of the juſtices of aſliſe was begun by 
Hen. 2 ; though ſomewhat different from what they now 
are: and by Magna Charta juſtices ſhall be ſent through 
every county once a year, who, with the knights of 
the reſpective ſhires, ſhall take aſſiſes of novel diſſeiſin, 
Sc. in their proper ſhires, and what cannot be determined 
there ſhall be ended by them in ſome other place in their 
circuit; And if it be too difficult for them, it ſhall be re- 
ferred to the juſtices of the bench, there to be ended. 
9 Hen. 3. c. 12. : 

'T here are ſeveral ſtatutes as to holding the aſſiſes at 
particular places in certain counties, 

ASSISE is likewiſe uſed for a jury, where aſſiſes of no- 
vel diſſeiſin are tried: the panels of aſſiſes ſhall be arrayed, 
and a copy indented delivered by the ſheriff, c. to the 
plaintiffs and defendants fix days before the ſeſhons, Cc. 
if demanded, on pain of 40/. by ſtat. 6 Hen. 6. cap. 2. 
And afliſe, is taken for a writ for recovery of poſſeſſion of 
things immoveable, whereof any one and his anceſtors 
have been diſſeiſed. Likewiſe, in another ſenſe, it ſignifies 


P —_—_ jy" 


= „ 


Middleſex, where the king's courts of record do tit, and 


where his courts for his counties palatine are held;) and | an ordinauce or ſtatute as 4/i/a Panis et Cerwifie. Reg. Orig. a 
theſe judges have five ſeveral commiſſions. 279. a To 
1. Of oper and terminer, directed to them and many ASSISE OF NOVEL DISSEISIN, A/i/a nov di A 

other gentlemen of the county, by which they are em- /#/fn.] See Digfei/in. ud 
powered to try treaſons, felonies, Sc. and this is the An aſſiſe of novel difſei/in is a remedy maxim? feſtinum, . 


largeſt commiſſion they have. | 

2. Of gaol delivery, directed to the judges and the clerk 
of aſſiſe aſſociate, which gives them power to try every 
priſoner in the gaol committed for any offence whatſoever, 


for the recovery of lands or tenements, of which the party 
was diſſeiſed. 2 If. 410. And it is called novel diſſeiſin, 
becauſe the juſtices in eyre went their circuits from ſeven 
years to ſeven years; and no aſſiſe was allowed _ 

them 


* — 


A8 818 E. 


them, which commenced before the laft circuit, which 
was called an ancient aſüſe; and that which was upon 
a diſſeifin ſince the laſt circuit, an afliſe of nove! diy/eifin, 
Co. Lit. 153 6. 

An aſſiſe is called feftinum remedium. 1. Becauſe the 
tenant ſhall not be eſſoined. 2. Shall not calt a pro- 
tection. 3. Shall not pray in aid of the king. 4. Shall 
not vouch any ſtranger, except he be preſent, and will 
enter preſently into warranty ; ſo of receipt. 5. The 

arol ſhall not demur for the nonage of the plaintiff or 
defendant. 8 Co. 50: Bocth 262. 

It lies where tenant in fee-fimple, ſee- tail, or for term 
of life, is put out and diſſeiſed of his lands, or tenements, 
rents, common of paſture, common way, or of an office, 
toll, Sc. Gianv. lib. 10: Reg. Orig. 197: Aſſiſe muſt 
be of an actual freehold in lands, Sc. and not a freehold 
in law : it lieth of common of paſture, where the com- 
moner hath a freehold in it, and the lord or other perſons 
feed it ſo hard, that all the graſs is eat up; but then the 

laintiff muſt count and ſet forth how long the land was 
fed, and alledge per quod proficuum ſuum ibidem amiſit, c. 
9 Rep. 113. One may have an aſſiſe of land and rent, or 
of ſeveral rents, and offices and profits in his ſol), all in 
one writ: and if it be of a rent-charge, or rent-ſeck, it 
ſhall be general de libero tenemen'o in ſuch a place, and all 
the lands and tenements of the tenants charged ought to 
be named in the writ; but in aſſiſe for rent ſervice it is 
otherwiſe. Dyer 31. An aſſiſe may be brought for an office 
held for life; but then it mult be an office of profit, 
not of charge only: of the toll of a mill, or market, aſ- 
ſiſe lieth ; though it may not be brought of ſuit to a mill. 
8 Rep. 46, 47+ 

An aſſiſe was brought of the office of a flaxer of the 
court of Common Pleas, and the demandant counted de 
libero tenement, and alledged feifin, by taking money for 
a capias, and the pe was put in werv where the officer 
fate. Dyer 114. | 

An aſliſe lieth of the office of regifter of the admiralty, 
and the demandant laid a prefcription to it, viz. guad gui- 
libet hujuſmodi perſona, who ſhould be named by the admi- 
ral, ſhould be regiſter of the admiralty for life. Dyer 153. 

It lieth of offices of wwdward, park treprr, and breper 
of chaſes, werrener, &c. but theſe are not at common 
law; but by the ſtatute of WP. 2. c. 25. becauſe they are 
of profits to be taken in alicue ſolo : it likewiſe lieth of all 
other offices and bailiwicks in fee. 8 N. 47. | 

In an aſſiſe of a ew ice, it ought to be ſhewed what 
profits belong to it; but it is otherwiſe of an ancient of- 
fice, becauſe it is preſumed, that the profit thereof is ſuf. 
ficiently known. 8 Rep. 45, 49. 

Tenants in common ſhall each have a ſeveral afliſe for his 
moiety, or part, becauſe they are ſeiſed by ſeveral titles; 
but zrventy jorntenants ſhall have but one aſſiſe in all their 
names, becauſe they have but one 79zat title; fo if there 
are three jointenants, and one of them releaſech all his 
right to one of his companions, and then the other two 
are diſſeiſed of the whole, they ſhall have but one aſſiſe 
in both their names, for the two parts, becauſe they had 
a joint title to it at the time of che diſſeiſin, and he to 
whom the releaſe was given ſhall have an aflife in his own 
name, becauſe of that part he is event in common. Co. Lit. 
196. 

15 leſſee for years, or tenant at will, be ouſted, the leſ- 
for, or he in remainder, way have aſſiſe, becauſe the free- 

Vor. I. . 


hold was in him at the time of the diſſeiſin. Kel. 109, 


Aſliſe lies for tithes, by ſtat. 32 Her. 8. c. 7: C. Eliz. 


559. But not for an annuity, penſion, &c. In ſome 
caſes an aſſiſe will lie, where ejectment will not. Eject- 
ment will not lie ge piſcarid, by reaſon the ſheriff cannot 
deliver poſſeſſion of it; but an aſſize will lie for it, as it 
may be viewed by the recognitors. Cro. Car. 534. Aſ- 
ſiſe will ſometimes lie where treſpaſs vi & armis doth not. 


Fid. 8 Rep. 47: 1 Nelſ. Abr. 276. 


By Magna Charta, ꝙ Hen. 3. cap. 12, afſiſes of novel di/- 


ſeiſiu, &c. ſhall be taken in the proper counties, by the 
king's juſtices: and for eſtovers of wood, profit taken in 


woods, corn to be received yearly in a certain place; and 
for toll, tonnage, &c. and of offices in fee, an afliſe ſhall 
be ; alſo for common of turbary, and of fiſhing, appen- 
dant to freehold, &fc. 

In an aſſiſe, the plaintiff muſt prove his title, then his 
ſeiſin and diſſeiſin: bur ſeiſin of part of a rent is ſufficient 
to have aſſiſe of the whole; and if a man who hath title 
to enter ſet his foot upon the land and is ouſted, that is a 
ſufficient ſeiſin. 

As the writ of aſſiſs reſtores the party to the actual 
ſeiſin of his freehold, for ſo are the words of the writ, 
Viz. facias tenementum illud ſeiſiri, Ec. conſequently the 
party that brings the writ muſt found it upon an actual 
ſeiſin, which he has been deveſted of, for otherwiſe this 
remedy is not commenſurate to his caſe. See 2 Rol. 
Abr. 463. | 

Therefore if there be lord and tenant by rent-ſervice, 
and the lord grants the ſervices to another, and the tenant 
attorns by a penny, this being given by way of attorn- 
ment, is not ſuflicient ſeiſin to ground an aſſiſe on; /ecus 
if the penny had been given by way of ,n of the rent. 
Let. ett. 565: Co. Lit. 315: 4 Ce. 9: 10 C. 127, 

The firit proceſs in this action is an original writ iſſued: 
out of chancery, directed to the ſheriff, commanding him 
to return a jury, who are called the recognitors of the 
aſliſe. An aſſiſe is to be arraigned on the day the writ is 
returnable, on which day the defendant is to count, and 
the tenant is to appear and plead inſtantly. Shyle Reg. 88. 

If in an afiiſe no tenant of the freehold be mentioned, 
the defendant may plead it; and where one defendant 
pleads, no tenant of the freeheld named in the writ, if 
this is found, the writ ſhall abate gzead all. Dyer 207. 

On ſuch a plea of the defendant, the plaintiff ſays that 
he hath made a feoffment to perſons unknown, and he 
himfelf hath continually taken the profits; if then they 
are at iſſue upon the taking the profits,” and it be found 
againſt the defendant, it ſhall not be inquired of the points 
of the afliſe, for the diſſeiſin is acknowledged. 1 Daa v. Abr. 
584. And if the deed of the anceſtor of the plaintiff be 
pleaded in bar, and this 1s denied, and found for the 
plaintiff; the aſſiſe ſhall not inquire of the points of the 
writ, but only of the damages. Id. 585. 

In this ſuit, if the defendant fail to make good the ex- 
ception which he pleads, he thall be adjudged a diſſeiſor, 
without taking the aſſize; and ſhall pay the plaintiff 
double damages, and be impriſoned a year. Stat. 13 Ed. 1. 
cap. 25. In aiſife the tenant pleads in bar, and the plain- 
tiff makes title, but the tenant doth neither anſwer nor 
traverſe the title; in this caſe the aſſiſe ſhall be awarded 
at large. Cro. Eliz.559. And if any other title is found 


for the plaintiff, he ſhall recover. Bre. Ai. 281. If a 
- tenant pleads in abatement in an aſliſe, he mutt at the 


L ſame 
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ſame time plead over in bar; and no imparlance ſhall | 


be allowed, without good cauſe : and where there are 
ſeveral defendants, and any of them do not appear the 
firſt day, the aſſiſe ſhall be taken againſt them by default. 


Paſcb. 5W.z. 


If aſſiſe be brought againſt a leſſee, he may not plead 


Aſeiba non; for that is the form of the plea in bar for 


tenant of the freehold: he ought to plead the ſpecial 
matter, viz his leaſe, the reverſion in the plaintiff, and 
that he is poſſeſſed, and ſo in without wrong. Fenk. 
Cent. 142. An afliſe is to be firſt arraigned, and the 
plaintiff's counſel prays the court that the defendant may 
be called ; whereupon he is called ; and if the defendant 
appears, then his counſel demand oper of the writ of aſſiſe, 
and the return of it; which is granted; and then he 
prays leave to imparl to a ſhort time after, and the jury 
is adjourned to that day: at the day given by the court, 
the defendant is again called, and upon his appearance, 
he pleads to the aſſiſe; and upon this an iſſue is joined 
between the parties, and the jurors are ſworn to try the 
iſſue, the counſel proceeding to give them their evidence: 
after the trial the court gives judgment, and the plaintiff 


recovering is to have writ of ;fn, Oc. 1 Lill. Abr. 105, 


106. 
The jurors that are to try the e are to view the thing 
in demand: by writ of aſiſe the ſheriff is commanded, 
Quo. faciai duodecim lileros & legales homines de wicineto, 
Ec, Fidere tenementim illud, & nomina eorum imbreviari, 
& quod ſummoneat eos per bonas ſummmitioaes, quod fin! 
coram juftitiariis, c. parati inde facere recognitionem, c. 
By Weftm. 2. cap. 25, A certificate of aſſiſe is given, 
which is a writ for the party grieved, by a verdict or 
judgment given againſt him in an aſſiſe, when he had 
ſomething to plead, as a record or releaſe, which could 
not have been pleaded by his bailiff; or when the aſſiſe 
was taken againſt himſelf by default, to have the deed 
tried, and the record brought in before the juſtices, and 


the former jury ſummoned to appear before them at a 


certain day and place, for a further examination and trial 


of the matter. See Booth 215, 287 : 4 Co. 4 6: 2 Infl. 26: 


F. N. B. 181: 3 Comm. 389. 

The plaint need not be ſo certain in %% as in other 
writs ; the judgment being to recover per viſum recoguito- 
rum; and if the plaint be but ſo certain as that the recog- 
nitors may put the demandant into poſſeſſion, it is ſufſi- 

To prevent frequent and vexatious diſſeiſins, it is en- 
acted by the ſtatute of Merton, 20 Hen. III. c. 3, that 
if a perſon diſſeiſed recover ſeiſin of the land again, by 


aſſiſe of novel diſſcifin, and be again diſſeiſed of the ſame 


tenements by the ſame diſſeiſor, he ſhall have a writ of 
re- diſſeiſin; and, if he recover therein, the re- diſtiſor ſhall 


be impriſoned ; and, by the ſtatute of Marlberge 5 2 Hen. 


III. c. 8, ſhall alſo pay a fine to the king: to which the 
ſtat. Veſim. 2. (13 Z. 1.) c. 26, hath ſuperadded double 


damages to the party aggrieved. In like manner by the 


ſame ſtatute of Merton, when any lands or tenements are 


recovered by aſſiſe of mort d'ance/ffor, or other jury, or 


any judgment of the court, if the party be afterwards 
diſſeiſed by the ſame perſon againſt whom judgment was 
obtained, he. ſhall have a writ of po/?-d:/cifn, againſt him; 
which ſubjects the po- diſſeiſor to the fame penalties as 
a re-difſeiſor. The reaſon of all which, as given by Sir 


- award Coke, (2 Il. 83, 84.) is becauſe ſuch proceed- | 
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ing is a contempt of the king's court, and in deſpite of 
the law. 3 Comm. 188: See Rey. Orig. 208: F. N. B. 190: 
Co. Lit. 154: 2 Inf. Com. on ſtat, Y. 2: New Nat. 
Br. 417, 420. 3 

For proceedings in writ of afi/e of novel digſeiſin, See 
Plowd. 411, 412. e 

The court of Common Pleas or King's. Bench may hold 
plea of a//i/es of land in the county of M:4dlex, by writ 
out of Chancery. 1 Lill. Abr. 105. And in cities and 
corporations an afi/e of freſb force lies for recovery of 
poſſeſſion of lands, within forty days after the d//i/ir, 
as the ordinary a in the county. F. N. B. 7. 


ASSISE OF MORT D*'ANCESTOR, Apia morii; 


antece/ſoris.] Is a writ that lay where a man's father, 
mother, brother, ſiſter, uncle, aunt, Sc. died ſeiſed of 
lands, tenements, rents, &c. that were held in fee, and 
after their death a ſtranger abated. Reg. Orig. 223. It is 
good as well againſt the abator, as any other in poſſeſſion 
of the land ; but it lies not againſt brothers or ſiſters, &c. 
where there is privity of blood between the perſon pro- 
ſecuting and them. Co. Lit. 242. And it mult be brought 
within the time limited by the ſtatute of Limitations, 
[50 years, 3 Comm. 189,] or the right may be loſt by 


negligence. | 
If . tenant by the curteſy alien his wife's inheritance, 


and dieth, the heir of the wife ſhall have aa a/7/e of more 


d*anceſtor, if he have not aſſets by deſcent from the te- 
nant by the curteſy ; and the ſame ſhall be as well where 
the wife was not ſeiſed of land the day of her death, 
as where ſhe was ſeiſed thereof. New Nat. Br. 489. A 
warden of a college, Cc. ſhall have afi/e of mort d auc 


of rent where his predeceſſor was ſeiſed. And a man 


may have afi/e of mort d'anceftor of rents, againſt ſeveral 
perſons in ſeveral counties; having in the end of the 
writ ſeveral ſummons againſt the tenants: and the pro- 
ceſs in this writ, is ſummons againſt the party; and it he 
makes default at the day of the , returned, then the 


plaintiff ought to ſue outa re- ſummons; and if he makes 


default again, the a/j/e ſhall be taken, Oc. Bro. AH. 88. 
In a mort d'ance/tor, it the tenant ſays, the plaintiff is 
not next heir, and this is found againſt him, the points 
of the writ ſhall be inquired of: and in this caſe, the 
aſſiſe may find, that though the plaintiff be the next heir, 
yet he is not next heir as to this land; for this is in 
regard of their inquiry at large. Br. Mort d An. 47: 
1 Dan v. Abr. 584. Damages ſhall be recovered in the 


affiſe of mort d'anceſtor ; but it lieth not of an cflate-tail, 


only where the anceſtor was ſeiſed in demeſne as of fee. 
Bro. Afi/. If a man be barred in e of novel difſeifin, 
upon ſhewing a diſcent, or other ſpecial matter, he may 
have mort d'ance/tor, or writ of entry ſur difſcifin, &C. 
4 Rep. 43- 

If the abatement happened on the death of one's grand- 
father or grandmother, then an aſſiſe of ort d'anceftor 
no longer lies, but a writ of ayle, or de avo; if on the 
death of the great grandfather, or great grandmother, 
then a writ of 4e/ay/e, or de proavo; but if it mounts one 
degree higher, to the zre/aylc, or grandfather's grand- 
father, or if the abatement bappened upon the death of 
any collateral relation, other than thoſe before mention- 
ed, the writ is called a writ of co/inage, or de conſanguinco. 
Finch L. 266, 267. And the ſame points ſhall be inquir- 


ed of, in all theſe actions ance/frel, as in an aſſiſe of mort 


danceflor, they being of the very ſame nature. ſtat. 
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n. 2. (13 E. 1.) c. 20; though they differ in this 
point of form, that theſe ancgſtrel writs (like all other 
writs of præcipe) expreſsly aſſert a title in the demand- 
ant, (vix. the ſeiſin of the anceſtor at his death, and 
his own right of inheritance) the aſſiſe aſſerts nothing 
directly, but only prays an inquiry whether thoſe points 
be ſo. 2 Inf. 399. There is alſo another anceſtrel writ, 
denominated a muper obiit, to eſtabliſh an equal diviſion 
of the land in queſtion, where on the death of an an- 
ceſtor, who has ſeveral heirs or co-heireſſes, one enters 
and holds the others out of poſſeſſion. F. N. B. 197: 
Finch, L. 293: Leg. Orig. 226: New Nat. Br. 437, $: 
Booth on Real Actions. But a man is not allowed to have 
any of theſe actions anceſtrel for an abatement, conſequent 
on the death of any collateral relation, beyond the 4th de- 
gree; (Hale on F.N. B. 221.) though in the lineal aſcent 
he may proceed ad infinitum. ( Fitzh. Abr. tit. Coſinage 15.) 
3 Comm. 186. 

It was always held to be law, that where lands were 
deviſable in a man's laſt will by the cuſtom of the place, 
there an aſſiſe of M= Ei, did not lie. For, where 
lands were ſo deviſable, the right of poſſeſſion could never 
be determined by a proceſs, which inquired only of theſe 
two points, the ſeiſin of the anceſtor, and the heirſhip of 
the demandant. And hence it may be reaſonable to 
conclude, that when the ſtatute of wills, 32 Hen. 8. c. 1, 
made all ſocage lands deviſable, an aſſiſe of mort da" ancefler 
could no longer be brought of lands held in ſocage. See 
1 Leon. 257 ; and that now, ſince the ſtat. 12 Car. 2. c. 24, 
(which converts all tenures, a few only excepted, into 
free and common ſocage,) no aſſiſe of mort 4ance/tor can 
be brought of any lands in the kingdom ; but that, in 
in caſe of abatements, recourſe muit be properly had to 
the writs of entry. 3 Comm. 187. 

It is to be obſerved moreover, that theſe writs are now 
almolt obſolete, being in a great meaſure ſuperſeded by 
the action of ejetment, which anſwers almoit all the 
purpoſes of real actions; except in ſome very peculiar 
caſes. | 
ASSISE OF DARREIN PRESENT MENT, See tit. 
Darrein Preſentment. | 

ASSISE DE UTRUM, or a/i/a juris uirum.) See tit 
Juris utrum. 

ASSISE OF TEE FOREST, A/i/a de foreſta.] Is a 
ſtatute touching orders to be obſerved in the king's foreſt. 
Manwocd 35. The ſtatute of view of frank pledge, ano 
18 Ed. 2, is alſo called the a/iſe of the king : and the ſtatute 
of bread and ale, 51 H. 3, is termed the afi/e of bread and 
ale. And theſe are ſo called, becauſe they ſet down and 
appoint a certain meaſure, or order, in the things they 


contain. There is further an afi/e of naſance, aſſiſa nocu- 


menti, where a man maketh a nuſance to the freehold of 
another, to redreſs the ſame. And befides Lizzlton's di- 
viſion of aſſiſes, there are others mentioned by other 
writers, Viz. ae at large, brought by an infant to en- 
quire of a diſſeiſin, and whether his anceſfor were of full 
age, good memory, Sc. when he made the deed pleaded, 
whereby he claims his right. | 

Aſiſe in point of aſſiſe ; aſſiſa in modiim a.] Which is 
when the tenant as it were letting foot to foot with the de- 


mandant, without any thing further, pleads directly to | 


the writ, no wrong, no diſſeiſin. 


Adele eus of the point of aſſiſe, is when the tenant plead- 
eth ſomething by exception ; as a foreign releaſe, or 


ASSUMPSIT. 


foreign matter triable in a foreign county ; which muſt be 
tried by a jury, before the principal cauſe can proceed. 

Ae of right of damages, is where the tenant confeſ- 
ſeth an ouſter, and 8 it to a demurrer in law, 
whether it were rightly done or not, is adjudged to have 
done wrong ; whereupon the demandant ſhall have a writ 
of aſſiſe to recover damages. Bra#. lib. 4: F. N. B. 105. 
Aſſiſes are likewiſe awarded by default of tenants, Sc. 
— Of the Grand Aſſiſe ſee tit. Fury, For further particu- 
lars relative to Aſſiſe in general, ſee Com. Dig. and ante 
tit. Ac. 

ASSISORS, afiifores.] Sunt qui aſſiſas condunt aut taxa- 
tiones imponunt.— In Scotland, (according to Skene) they 
are the ſame with our jurors ; and their oath is this : 


We Shall leil ſuith ſay, 

And na ſuith conceal, for nathing aue may, 

So far as we are charged upon this aſſiſe, 

Be [by] God himſelf, and be [by] our part of paradiſe, 
And as we will anfeer to God, uon 

The dreadful day of dome. 


ASSISUS, Rented or farmed out for ſuch an afliſe, or 
certain aſſeſſed rent in money or proviſions. Terra afſi/a 
was commonly oppoſed to terra dominica; this laſt being 
held in domain, and occupied by the lord, the other let 
out to inferior tenants. And hence comes the word to 
aſſeſs or allot the proportion and rates in taxes and pay- 
ments by afſefors. | 

ASSITHMENT, A weregild or compenſation, by a 
pecuniary mul: from the prepoſition ad, and the Sax. 


fithe, vice : quod vice ſupplicit ad expiandum delictum felwitur, 
Blount. 


ASSOCIATION, afociatio.] Is a writ or patent ſent by 
the king, either at his own motion or at the ſuit of a party 
plaintiff, to the juſtices appointed to take aſſiſes, or of ozer 
and zerminer, &c. to have others gate unto them. And 
this is uſual where a juſtice of aſſiſe dies; and a writ is 
iſſued to the juſtices alive to admit the perſon aſſociated : 
alſo where a juſtice is diſabled, this is practiſed. F. N. B. 
185 : Reg. Ovig. 201, 206, 223. The clerk of the aſſiſe 
is uſually aſſociate of courle ; in other cafes, ſome learned 
ſerjeants at law are appointed. It hath been holden, that 
an aſſociation after another aſſociation allowed and admit. 
ted, doth not lie ; nor are the juſtices then to admit other 
aſſociation in that writ afterwards, ſo long as that writ 
and commiſſion ſtand in force. Br. A. 386: Mich. 32 
H. 6. The king may make an aflociation unto the ſheriff 
upon a writ of redifſei/in, as well as upon aſſiſe of nows! 
diſſeiſin. New Nat. Br. 416, 417. ſee ante tit. Aſſiſe. 

ASSOCIATION OF PARLIAMENT, In the reign 
of king William III. the Parliament entered into a ſolemn 
aſſociation to defend his majeſty's perſon and government 
againſt all plots and conſpiracies: and all perſons bearing 
offices civil or military, were injoined to ſubſcribe the 
aſlociation, to ſtand by king William, on pain of forfei- 
tures and penalties, Oc. ſtat. 7 & 8 V. 3. cap. 27. 

ASSOILE, adſelvere.] To deliver from excommunica- 
tion. Staundf. Pl. Cr. 72. Inſtat. 1 H. 4. c. 10, mention- 
ed being made of K. Ed. z, it is added, whom God 
oil. 

ASSUMPSTE, from the Lat. imo. ] Is taken for a vo- 
luntary promiſe, by which a man aſſumes or takes upon 
him to perform or pay any thing to another: it compre- 
hends any verbal promiſe, made upon conſideration, and 
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the civilians expreſs itdiverſely, according to the nature of 
the promiſe, calling it ſometimes pam, ſometimes pro- 
miſſionem, or conſtitutum, Ic, Terms de Ley. An action 
upon the caſe on A fit (or as it is alſo expreſſed, on pro- 
et is an action the law gives the party injured by the 
breach, or non- perfonnance of a contract legally entered 
into; it is founded on a contract either cpr or implied 
by law; and gives the party damages in proportion to 
the loſs he has ſuſtained by the violation of the contract. 
4 Co. 92: Moor 667. 

Here is is to be conſidered, 


G > 
I Dn what caſes an aſſim pſſt is or is not the proper action. 
II. What words will create an aſſum pfit. 
III. Pat confidderation is ſufficient, 
IV. Of the proceedings. 


I. In every action upon aſſumpſit, there ought to be a 
conſideration, promiſe, and breach of promiſe. 1 Leon. 
405. For 

The law diſtinguiſhes between a general indebitatus 
e/ſumpit and a ſoecial aum pfit: for though they come 
under the denomination of actions on the caſe, and the 
party is to be recompenced in damages alike in both, yet 


the firſt ſeems to be of a ſuperior nature, and will lie in 


no caſe but where debt will lie ; but for a particular 
undertaking, or collateral promiſe to diſcharge the debt 
or duty of another, a ſpectal a/#-p/# muſt be brought. 
1 New Abr. 163. 

Acdion on the caſe on aſſumpſit lies, for not making a good 
eſtate of land fold, according to promiſe; not paying 
money upon a bargain and ſale, according to agreement; 


not delivering goods upon promiſe, on demand ; this 1s 


by expreſs aſſumpſit ; an implied aſſumpſit is where 
goods are fold, or work is done, Cc. without any price 
agreed upon; in an a&ion on the caſe by quantum meruit or 
guantum valebat the law implies a promiſe and ſatisfaction 
to the value. 

When one becomes legally indebted to another for 
goods ſold, the law implies a promiſe that he will pay 
this debt; and if it be not paid, indebitatus aſſiumpſit lies. 
1 Danv. Abr. 25. And indebitatus ofſumpſit lies for goods 
ſold and delivered to a ſtranger ad requi/itionem of the de- 
fendant. 76:4. 27. But on indebitatus afJumpfit for goods 
ſold, you muſt prove a price agreed on, otherwiſe the 
action will not lie; though this is helped by laying a 


quantum meruit, with the indebit, afſumpſit, wherein if you 


fail in proof of the price agreed on, you may recover the 
value. //o0d's luft. 536. 
If A. and B. having dealings with each other, make 


up their accounts, and B. is found in arrear, and pro- 


miſes to pay the balance, an mit lies againſt him, 
on infimul computaſſent and A. need not bring a writ of 
account. Cro. Jac. 69: Nlu. 70. S. P: 1 Ri. Ar. 7. S. 
P: 1 Raul. Rep. 396: Buljt. 208: Moor 854. 

So if A. gives money, or delivers goods to B. to 
merchandize therewith, and B. promiſes to render an ac- 
count, Mumꝑſit lies on this expreſs promiſe, as well as 
account. 1 Salk. g. 

So if a tenant, being in arrear for rents, ſettles an ac- 
count of arrears with his landlord, and promiſes to pay 


him the ſum in which he is found in arrear, an afſump/it 
lies on this promiſe. 1 Rol. Abr. g: Bro. Acconnt 81: 
Raym. 211: 2 Kb. 813: Vide Styie 131, 283: Cre. 


| Fac. 602. So on a balanced account between two partners 


tho? including items not connected with the partnerſhip, 
2 Term Rep. 479, 483. 

But if the obligor in a bond, without any new conſi- 
deration, as forbearance, c. promiſes to pay the mo- 
ney, an aſſumpſit will not lie, but the obligee muſt ſtill 
purſue his remedy by action of debt. 1 Rel. 46r.8: 
Hutt. 34: Cro. Flix. 240 ſeems contra, 

Where a man comes to buy goods, and they agree up- 
on a price and a day for the payment, and the buyer 
takes them away, an a//umpfit for the money is the pro- 
per action, for trover will not lie for the goods, becauſe 


the property was changed by a lawful bargain, and by 


that bargain the buyer was to convert the goods before 


| the money was due. 1 New Abr. 167. 


If a man and a woman, being unmarried, mutually 
promiſe to marry each other, and afterwards the man 


marries another woman, by which he renders himſelf in- 


capable of performing his contract, an a/impfit lies, in 
which the woman ſhall recover damages. Carter 233. 

An indebitatus afſumpfit lies for money by cuſtom due 
for ſcavage; adjudged upon a ſpecial verdict, by which 
it was found, that the ſum demanded was due by cuſtom, 
but that there was no expreſs promiſe to pay it. 2 Lev, 
17+ ; : 

If one receives my rent, under pretence of title, 
I _y have an indebitatus aſſumpſit againſt him. 2 Mod. 
263. | | 
If a feme ſole marries a man, who in truth is married 
to another woman, and he makes a leaſe of her lands and 
receives the rents, ſhe may bring an indebitatus aſfump/it 


againſt him for ſo much money received to her uſe; ad- 


judged after verdict. 1 Salt. 28. 

Where action is brought upon a contract, if the plaintiff 
miſtakes the ſum agreed upon, he fails in his action; but 
if he brings it upon the promi/e in law, ariſing from the 
debt, there, though he miſtakes the ſum, he ſhall recover. 


Allen 29. Every contract made between parties, implies 


a mutual promiſe for performance: and yet an action 
may be brought on a reciprocal promiſe by one againſt 
the other, although he who brings it hath not performed 
on his ſide. Dyer 30, 75. When an af/impfit or promiſe 
is the ground of the action, it mult be preciſely ſet forth. 
3 Lev. 319. If a promiſe be made without limitation of 
time for its performance, reaſonable time ſhall be allowed, 
if there be an immediate conſideration for it; and not 
time during life. 1 Lill. Abr. 112. On promiſe to deliver 
a thing ſuch a day, the party is bound to do it without 
requeſt. 1 Lev. 284. But if a promiſe be to do any 
thing upon requelt, the requeſt is necellary to intitle the 
plaintiff to the action, on which it ſhall ariſe. 1 Lev. 48. 
Tho? in every iadebitatus aſſumpfit, tis alledged the de- 
fendant promiſed to pay on requeft and that he was re- 
queficd, and refuſed payment, yet no requeſt is ever prov- 
ed. The time for the performance of the promiſe being 


| elapſed, and the promiſe not performed, the law pre- 


ſumes requeſt, unleſs in a particular caſe where a thing 
is not to be done, until regnet. Every executory con- 
tract, and debt that is not upon record, or on a ſpecialty, 
which may be turned into damage, imports in it an a/> 
Jumpfit- in law, and one may have debt or action on the 


"caſe upon it at his election; for when a man doth ag 


to pay money, or to deliver any thing, he thereby pro- 
m/eth to pay or deliver it, Plowd. 128; 1 Cro. 94. 
Every 


* r 
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Every contract executory implies an aft to pay 
money at the day agreed, or immediately, if no time be 
limited. W. 667. | 

The af/ump/it in an agreement that will be binding and 
ive action, muſt be compleat and perfect, and duly pur- 
Fed and obſerved : and if the party that makes * a/- 
ſumpſit, and he to whom it is made, agree together, and 
a bond is giyen and taken for what is promiſed ; by this 
the aſſump/it is diſcharged. Alſo where an 4 in pfit is to 


ſtand to an award, if the award made be void; it will make 


the a ſumgſit void. Yelv. 87: 2 Leon. ca. 223: 1 Leon. 
170. Indeb. afſump. hes by a protheuctery againſt an at- 
torney, for fees for work done for defendant as attorney. 
Hoalt's Rep. 20. 

Indlebitatus afſumpfit lies for a cuſtomary fine, ſuper mor- 
tem domini. Show. 35. Iudebitatus aſſumpfit lies upon a 
perſonal contract for a ſum in groſs, as pro rebus wenditis ; 
per Holt Ch. J. Show. 36. 

Indebitatus lies for fees for being knighted. Showv. 78. 

Indebitatus aſſumgſit lies for money paid by miſtake, on 
an account or deceit; but not for money paid knowingly 
01 illegal confideration, as an uſurious bond. Salk. 22. 

Aſſumpſit lies in many caſes where debt lies, and in 
many where debr doth not lie. 2 Burr. 1005, which ſee 
for many caſes where aſſumpſit will lie; as alſo, 1 Term 
Rep. 236. 

Indebitatus afſumpfit lies on a judoment of a foreign court 
without declaring upon or proving the grounds or cauſe 
of action; and if the judgment was obtained unfairly, 
defendant muſt ſhew it. Dong. 1, 

Though, affump/it lies not for rent uſually reſerved 
on leaſes; yet if a man promiſe to pay, without a 
leaſe, ſo much a week as long as A. B. Cc. permits 


him to enjoy a warehouſe, Sc. which is a ſpecial cauſe 


of promile, this action will lie. 2 Co. 592. Now by 
11 Geo. 2. c. 19. $ 14, where the demiſe is not by ated, 
the landlord may recover his rent in an ai oz the caſe, 
for fe and occupelion. | 

Where a perſon pays money upon a miſtake; or if he 
receives more from another in a reckoning than he ought, 
or more fees than ſhould be taken, an mit lies. 1 Salt. 
22: Comb. 447. If a man receives money for the uſe of 
another perſon, afjamp/it may be had againſt him, which 
ſupplies the place of action of account: and where money 
was depoſited on a wager, an iadebitatus lay for money 
received to a man's uſe. Show, 117, 

It where a promiſe is made, one part of it is againſt law, 
and another part of it lawful, this is ground ſuticient for 
8//ump/it. 4 Rep. 94+ 

The perſon to whom a promiſe is made, ſhall have the 
action; and not thoſe who are ſtrangers, or for vhoſe be- 
nefit it is intended. Danv. 64. Nor ſhall action be 
-rought againſt one for what another receives, nor at his 
requeſt, fc, 1 Salt. 23. But if a man delivers money 
to A. B. to my uſe, I may have an aten on the caſe agninſt 
him for this money. If a man accounts, and upon the 
account is found in arrear to a certain ſum, and preſently 


in conſideration thereof aſſumes to pay the debt at a day; 


action on the caſe lies for this after the day. J. 70. And 
on a promiſe to pay a ſum of money at ſo much a month, 
an ation on the caſe may be brought before the whole is 
Payable ; for it is grounded upon the promiſe, which is 
broken by every non-payment, and damages may be 
recovered, 2 Cro, 504.—See title Debt, 

2 


| 


II. Some agreements though never ſo expreſsly made 
are deemed of ſo important a nature, that they ought not to 
reſt in verbal promiſe only, which cannot be proved but 
by the memory of witneſſes. To prevent which, the ſta- 
tate of frauds and perjuries, 29 Car. 2. c. 3, enacts, that 
in the five following caſes ns verbal promiſe ſhall be ſuf- 
ficient to ground an action upon, but at the leaſt ſome 
note or memorandum of it ſhall be made ia writing, and 
fined by the farty to be charged therewith. 1. here 
an executor or adminiſtrator promiſes to anſwer damages ont 
of his own eflate. 2. Where a man undertakes to anſwer for 


| the debt, default, or miſcarriage of another. 3. Where any 


agreement is made, upon conſideration of marriage. 4. Where 
any contract or ſale is made of lands, tenements, or heredita- 
ments, or any intereft therein. 5. And, laſtly, aubere there 
is any agreement that is not to be performed within a year from 
the making thereof, In all theſe caſes a mere ver bal a/ 
Sump/it is void. ä | 

The ſame ſtatute provides that no contract for ſale of 
goods for the price of 107. or upwards ſhall be good, 
except the buyer actually receive part of the goods ſold, 
or give earneſt; or there be ſome note or memorandum in 
writing of the bargain being made by the parties or their 
agents. 

A letter written by a party is a ſufficient memorandum. 
3 Burr, 1663. And ſee tit. Arcement. 

A parol promiſe of marriage between parties is not 
within the ſtatute. Str. 34: 5 Med. 411: Salk. 24. 

As to promiſes for the debt, Sc. of another. 

If a perſon for whoſe uſe goods are furniſhed be alle 
at all, any other promiſe by a third perſon to pay that 
debt, mult be in writing. 2 Term Rep. 80, 

Ard there is no diſtinction between a promiſe to pay 
for goods furniſhed to a third perſon made before they 
are delivered, and one after. 2 Term Rep. 80: Coup, 227% 

But if the credit was given to the promiſer originally, 
and the party furniſhing the goods cannot recover againſt 
the perſon for whoſe uſe they were furniſhed, then the 
perſon promiſing is liable; as if one ſay let 4. have 
goods and I will pay you;“ or ** look to me for pay- 
ment,” Com. Dig. tit. Afton upon the Caſe on Affampſit. 

F. 3.) : 

The intent of the parties by and to whom the promiſe 
or um is made, is more to be regarded than the form 
of words, and this intent and meaning is to be followed, 
not in the letter, but the ſubſtance of it: if a promiſe be 
to provide wedding cloaths for a woman, this ſhall be 
taken for ſach cloaths to be worn on the wedding or feaſt- 
day according to the dignity of the perſon. Poph. 182 ; 
Telv. 87: 3 Cro. 53. 

Al promiſes and contracts are to receive a favourable 
interpretation; and ſuch conſtruction is to be made, where 
any vbicurity appears, as will belt anſwer the intent of 
the parties ; otherwiſe a perſon, by obſcure wording of 
his contract, might find means to evade and elude the 
force of it. Hence it is a general rule, that all promiſes 
ſhall be taken molt ſtrongly againſt the promiſer, and are 
not to be rejected, if they can by any means be reduced 
to a certainty. 

If a man promiſes another, in conſideration that he 
will aſſign to him a certain term, to pay him 104, this is 
a good a//umpfit, though the time of ailignment and pay- 
ment be not appointed; for the ol. ſhall be paid is a 
convenient time after the aſſignment, which alſo — be 

one 
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done in a convenient time, and he ſhall not have time 
during his life. 1 Roll. Abr. 14, 15. 

If there be an agreement to enter into an obligation 
for performance of a thing of a certain value, without 
mentioning in what ſum, it ſhall be according to the va- 
lue. 1 Sd. 240. 


III. The conſideration is the ground of the common 
action on the caſe : and no action on the caſe lieth againſt a 
man for a promiſe where there is no eon/ideration why he 
ſhould make the promiſe. 1 Danv. 53. 

A conſideration altogether executed and paſt was an- 
ciently held not to be ſufficient to maintain an aum, 
but this doctrine is denied by the court of X. B. 3 Burr. 
1671. See alſo Cre. Eliz. 282, by which it appears that 
tho* the conſideration were executed, it would be ſuf- 
ficient if laid at plaintiff's requeſt. 

If an infant promiſe after full age to pay a debt in- 
2 in his infancy, this will bind him. 1 Term Rep. 

48. 


brandies out of one cellar, and to lay them down in an- 
other cellar, no action lies for the on-fea/ance ; but if he 
enters on the doing it, action lies for a w/-feaſance, if it be 
through his own neglect, or -i/management, becauſe it is 
a deceit; but not it by mere accident; per Holt, 1 Salk. 26: 
Hide 3 Salk. 11. | 

Where the doing a thing will be à good conſideration, a 
promiſe ta do that thing will be fo too; per Holt, Ch. J. 
12 Med. 459. | 

Parting with my note to the defendant is a good con- 
ſideration. 7 Mod. 12, 13. | | a 

An a/Jump/it may be upon a general conſideration ; but 
it doth not lie where the plaintiff has an obligation to 
pay the money, which is a ſtronger lien than afſump/tt ; 
nor when the party has a recogniſance for the duty, &c, 
Fenk. Cent. 293. 

Love or friend/aip are not conſiderations to ground 
actions upon. 2 Leon. 30. Alſo idle and inſignificant 
conſiderations are looked upon as none at all; for where- 
ever a perſon promiſes without a benefit ariſing to the 
promiſor, or loſs to the promiſee, it is looked upon as a 
void promiſe. 2 Bulf, 269. | 

Laſtly, it is to be obſerved, that confiderations may be 
woid as being againfl !aw, for if they are wicked and ill 
in themſelves, or unlawful, by being prohibited by ſome 
act of parliament, they are void; therefore if an officer, 
who, by the duty of his office; is obliged to execute writs, 
promiſes, in conſideration of money paid him, to ſerve a 
certain proceſs, an afſumpfit will not lie on this promiſe ; 
for the receipt of the money was extortion, and the con- 
ſideration is unlawful. 1 Rol. Abr. 16. | 

Implied contracts, are ſuch as do not ariſe from the 
_ expreſs determination of any court, or the poſitive direc- 


tion of any ſtatute ; but from natural reaſon, and the 


juſt conſtruction of law: which extends to all preſumptive 
uudertatings and affumpfits : which, though never perhaps 
actually made, yet conſtantly ariſe, upon this general im- 
plication and intendment of the courts of judicature, 
that every man. hath engaged to perform what his duty or 
juſtice Fequires, Thus, it J employ a perſon to tranſact 
any buſineſs for me, or perform any work, the law im- 
paes that I undertook, or aſſumed to pay him fo much 


If A. undertakes to do a thing without hire, as to take 


out expreſsly agreeing for the price. 


as his labour deſerved. And if I neglect to make him 
amends, he has a remedy for this injury, by bringing 
his action on the caſe upon this implied afſump/it ; wherein 
he is at liberty to ſuggeſt, that I promiſed to pay bim ſo 
much as he reaſonably deſerved, and then to aver that 
his trouble was really worth ſuch a particular ſum, which 
the defendant has omitted to pay. But this valuation 


of his trouble is ſubmitted to the determination of a jury; 


who will aſſeſs ſuch a ſum in damages as they think he 
really merited. This is called an aſſumpſit on a quantum 
meruit. There is alſo an implied aſſumpſit on a quantur: 
valebat, which is very fimilar to the former; being only 
where one takes up goods or wares of a tradeſman, with- 
There the law 
concludes, that beth parties did intentionally agree, that 
the real value of the goods ſhould be paid; and an action 
on the caſe may be brought accordingly, if the vendee 
refuſes to pay that value. 

Another ſpecies of implied afſump/it is, when one has 
had and received money belonging to another, without 
any valuable conſideration given on the receiver's part; 
for the law conſtrues this to be money had and received 
for the uſe of the owner only; and implies, that the perſon 
ſo receiving promiſed and undertook to account for it to the 
true proprietor: And if he unjuſtly detains it, an action on 
the cafe lies againſt him for the Sk of ſuch implied promiſt 
and undertaking 5 and he will be made to repair the owner 
in damages equivalent to what he has detained in ſuch viola- 
tion of bis promiſe. This is applicable to almoſt every 
caſe where the defendant has received. money, which cx 
quo ct bono, he ought to refund. 2 Burr. 1012. 

This ſpecies of affumpfit lies in numberleſs inſtances for 
money the defendant has received from a 7hird perſon ; 
which he claims title to, in oppoſition to the plaintiffs 
right, and which he had by law arthority to receive from 
ſuch third perſon. 2 Burr. 1co8. 

One great benefit which ariſes to ſuitors from the na- 
ture of this action, is, that the plaintiff need not Rate the 
Special circumſtances, from which he concludes, that ex 
«&quo et bono, the money received by the defendant, onght 


| to be deemed as belonging to him : he may declare ge- 


nerally that the money was received to his uſe, and make 
out his caſe at the trial. 2 Bury. 1010. 


This is equally beneficial to the defendant. It is the 


moſt favourable way in which he can be ſued :. he can 


be liable no further than the money he has received ; and 
againſt that may go into. every equitable defence upon 
the general iſſue ; he may claim every equitable allow- 
ance ; he may prove a releaſe without pleading it; in 


- ſhort, he may defend himſelf by every thing, which 


ſhews that the plaintiff, ex æguo et bono, is not intitled to 
the whole of his demand, or to any part of it. 

This action will lie to recover premiums of inſurance 
paid by the inſured to the lottery-office-keeper. Comp, 
790. But it will not lie to recover back winnings paid 
by the lottery-office-keeper or inſurer of lottery tickets. 
4 Burr. 1984. | 

If two perſone engage jointly in a ſtock- jobbing tranſ- 
action and incur loſſes, and employ a broker to pay the 
differences, and one of them repay the broker with the 
privity and conſent of the other the whole ſum, he may 
recover a moiety from the other, in an action for money 


paid to his uſe. 3 Term Rep. 418. 
But. 
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But in ſuch a caſe of an illegal tranſaction, if one part- 
ner pay money for another, ifo, an expreſs authority 
he cannot recover it back. 26. | 

And, generally, aſſumpſit for money paid, laid out, and 
expended will not lie when the money has been paid again, 
the expreſs conſent of the party for whoſe uſe it is ſuppoſed 
to have been paid. 1 Term Rep. 20. FA 

See title Confideration. 


IV. The plaintiff muſt ſet forth every thing eſſential to 
the giſt of the action, with ſuch certainty, that it may 2 
pear to the court that there were ſufficient grounds for the 
action; for if any thing material be omitted, it cannot 

appear to the court whether the damages given by the 
jury were in proportion to the demand, or whether the party 
was at all intitled to a verdict. And therefore, in an action 
upon the caſe, the plaintiff cannot declare quod cum the 
defendant was indebted to the plaintiff in ſuch a ſum, and 
that the defendant, in conſideration thereof, /uper fg a/- 
ſumpfit to pay, Oc. without ſhewing the cage of the debt. 
10 Co. 77. 

If gh aſſumpft the plaintiff declares, quod cum there 
were ſeveral reckonings and accounts between the plaintiff 
and defendant ; and at ſuch a day, c. inſimul computa- 
derunt for all debts, reckonings and demands; and the 
defendant upon the ſaid account was found to be in arrear 
the ſum of 20 J. in conſideration whereof the defendant 

promiſed to pay, c. this is a good declaration, without 
ſhewing it was pro mercimoniit, or otherwiſe, where fore 
he ſhould have an account; for an account may be for 
divers cauſes, and ſeveral matters and things may be in- 
cluded and compriſed therein, which pede computi are 
reduced to a ſum certain, and thereupon being indebted 
to the plaintiff, it is ſuflicient to ground an action. Cro, 
Car. 116. * 

If in an afſamp#t the plaintiff declares, that the defen- 
dant did aſſume and promiſe to pay to the plaintiff ſo much 
money, and alſo to carry away certain wood before ſuch 
a day; the defendant as to the money cannot plead that 
he paid it, and as to the carriage of the wood, 2 p- 
fit, tor the promiſe being intire, cannot be apportioned, 
March 100. 

On an um fit in law, payment, or any other matter 
that excuſes payment, may be given in evidence, on the 
general iflue. In an mph in deed, it mult be pleaded, 
Gilb. Evid. 204, 5. 

If the plaintiff declares upon an indebitatus afſumpfit, 
and upon a quantum meruit, and the defendant pleads, 
that after the ſaid ſeveral promiſes made, and betore the 
action brought, the omen and defendant came to an 
account concerning divers ſums of money, and that the 
defendant was found in arrear to the plaintiff 30 J. and 
thereupon, in conſideration that the defendant promiſed 
to pay the ſaid 30 J. the plaintiff likewiſe promiſed to re- 
leaſe and acquit the defendant of all demands, this is a 
good plea for by the account the firſt contract is merged. 
2 Mod. 43, 44. 

The defendant cannot plead that he revoked his pro- 
miſe; as if A. is in execution at the ſuit of B. and J. . 
deſires B. to let him go at large, and that he will ſatisfy 
him; to which B. agrees; though J. S. before any thing 
is done in purſuance of this promiſe and agreement, comes 
to B. and tells him, that he revokes his promiſe, and that 


ATT 


he will not ſtand to it; yet ſuch revocation cannot be 
pleaded in bar to the ation. x Rol. Abr. 32. 

In an action upon an afſumpfit, if the conſideration be 
executory ; as if one promiſes, to do ſomething for me, in 
confideration of ſomething to be done before by me, to 
or for him, if I will ſue him for that he is to do for me, 
I muſt aver, that I have done that which was firſt to be 
done by me, for till that be done I may not maintain an 
action upon the promiſe. Cro. Fac. 583, 620. For fur- 
ther particulars ſee Com. Dig. tit. Action on the Caſe on 
AſJumpſit ; and ſee allo 3 Comm. 158 : and this Dictionary 
tit. Agreement, Conſideration. 

ASSUMPTION, The day of the death of a ſaint fo 
called, Quia ejus anima in cœlum aſſumitur. Du Cange. 

ASSURANCE of lands, Is where lands or tenements 
are conveyed by deed : and there is an a//uraxce of ſhips, 
goods and merchandiſe, Oc. See Inſurance. 

ASTER, and Homo Afer, A man that is reſident. 
Britton 151. 

ASTRARIUS HARES, (from Are, the hearth of a 
chimney.) Is where the anceſtor by conveyance hath ſet his 
heir apparent and his family in a houſe in his life-time. 
Co. Lit. 8. | | 

ASTRUM, A houſe or place of habitation, alſo from 
are. Placit. Hilar. 18 Ed. 1. 

ATEGAR, A weapon among the Saxons, which ſeems 
to have been a hand-dart, from the Sax. Acton to fling 
or throw, and Gar a Weapon. Spelm. 

ATHE, 444da.)] A privilege of adminiftring an oath, 
in ſome caſes of right and property; from the Sax. arb, 
ol he, juramentum. It is mentioned among the privileges 
granted by king Hen. 2, to the monks of Glaſfonbury. 
Cartular. Abatt. Glaſton, MS. fol. 14, 37. 

ATIA, See ode & atia. A writ of enquiry whether a 
perſon be committed to priſon on juſt caufe of ſuſpicion, 

ATILIA, Utenſils or country implements. Blount. 

ATRIUM, A court before the houſe, and ſometimes 
a church-yard. 

To ATTACH, Attachiare, From the Fr. attacher,] To 
take or apprehend by commandment of a writ or precept. 
Lamb. Eiren. lib. 1. cap. 16. It differs from arreſt, in that 


he who arreſteth a man carrieth him to a perſon of higher 


power to be forthwith diſpoſed of; but he that atracherh 
keepeth the party attached, and preſents him in court at 
the day aſſigned ; as appears by the words of the writ. 
Another difference there is, that arreſt is only upon 
the body of a man; whereas an attachment is often- 
times upon his goods. Kitch. 279. A capias taketh hold 
of immoveable things, as lands or tenements, and pro- 
perly belongs to real actions, but attachment hath place 
rather in perſonal actions. Bra@. lib. 4: Fleta, lib. 5. 
cap. 24. 

A FrachlaugNra BONORUM, A diſtreſs taken 
upon goods or chattels, where a man is ſued for perſonal 
eſtate or debt, by the legal attachiators or bailiffs, as ſe- 
curity to anſwer an action. There is likewiſe attachia- 
menta de ſpinis I boſeo, a privilege granted to the officers 
of a foreſt, to take to their own uſe, thorns, bruſh, and 
wind-fall within their precints. Kennet*s Paroch. Antig. 

209. 

f ATTACHMENT, Is a proceſs from a court of re- 
cord, awarded by the juſtices at their diſcretion, on a 
bare ſuggeſtion, or on their own knowledge; and is pro” 

py 
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perly grantable in cafes of cortempte, againſt which all 
courts of record, but more eſpecially thoſe of * inter- 
hall, and above all the court of B. R. may proceed in 
a ſummary manner. Leach', Hawk. P. C. ii. c. 22; See 
1 Wil. zoo. f 

The moſt remarkable inſtances of contempts ſeem 
reducible to the following heads,—1. Contempts of the 


_ king's writs. 2. Contempts in the face of a court. 3. 


Contempruons words or writings concerning the court. 
4. Contempts of the rules or awards of the court. 5. 
Abuſe of the proceſs of the courts. 6. Forgeries of writs 
and other deceipts tending to impoſe on the court, 2 
Hanvk. P. C. c. 22.4 33. : 

All courts of record have a kind of diſcretionaty power 


over their own officers, and are to ſee that no abuſes be 


committed by them, which may bring diſgrace on the 
courts themſelves; therefore if a ſneriff or other officer 


| ſhall be guilty of a corrupt practice in not ſerving a writ ; 


as if he reſuſe to do it, unleſs paid an unreaſonable gra- 
tuity from the plaintiff, or receive a bribe from the de- 
fendant, or give him notice to remove his perſon or ef- 
fects, in order to prevent the ſervice of any writ; the 
court which awarded it may puniſh ſuch offences in ſuch 


a manner as ſhall ſeem proper by attachment, Dyer 218. 


2 Hawk. P. C. c. 22.4 2. 

But if there be no palpable corruption, nor extraordi- 
nary circumſtance of wilful negligence or obſtinacy, the 
judgment whereof is to be left to the diſcretion of the 
court, it ſeems not uſual to proceed in this manner; 


but to leave the party to his ordinary remedy againſt the 


ſheriff, either by action or by rule to return the writ, 
or by an alias and pluries, which if he have no excuſe for 
not executing, an attachment goes of courſe. Hob. 62, 
264: Ney 101: F. N. B. 38: Finch 237: 5 Mod. 314, 
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dealing by their clients, in delaying ſuits, Sc. as well as 
forcontempts to the court. 2 Hawk. c. 22.411, If affidavits 


to ground an attachment are full as to the charge; yet if 


the party deny ſuch charge by as plain and poſitive affida- 
vits, he ſhall be diſcharged ; but if he take a falſe oath, 
ze may be indicted of perjury. Mod. Caf. in L. E. 81. 

Againſt ſheriffs making falſe returns of writs, and 


- againſt bailiffs for frauds in arreſts, and exceeding their 


power, fc. attachment may be had. For contempts 
againſt the king's writs; uſing them in a vexatious man- 
ner; altering the teſte, or filling them up after ſealed, &c. 
attachment lies. And for contempts of an enormous kind, 
in not obeying writs, Sc. attachment may iſſue againſt 
peers. 2 iawvk.c. 22.4 33, Ic. For perſuading jurors not 
to appear on a trial, attachment lies againſt the party, for 
obſtructing the proceeding of the court. 1 Lill. 121. The 
court of B. R. may award attachments againſt any inferior 
courts uſurping a juriſdiction, or acting contrary to juſ- 
tice. Salk. 207. Though it is uſual frit to fend out a 
prohibition. 

Attachment lies for proceeding in an-inferior court, af- 
ter a habeas corpus iſſued, and a ſuper/edeas to ſay pro- 
ceedings. 21 Car. B. R. And attachment may be granted 
againſt juſtices of peace, for proceeding on an indictment 
after a certiorari delivered to them to remove the indict- 
ment. 1 Lill. 121. But it does not lie againſt a corpora- 
tion, the mode of compulſion being by ſequeſtration. 
Cowp. 377. Attachment hes againſt a lord that refuſes to 


HO ALF lies againſt attornies for injuſtice, and baſe 


hold his court, after a writ iſſued to him for that purpoſe, 
ſo that his tenant cannot have right done him. New Naz, 
Br. 6, 27. 

An 8 is the proper remedy for diſobedience 
of the rules of court; as of thoſe made in ejectmeat, 
arbitrament, c. So where a defendant in account, be- 
ing adjudged to account before the auditors, refuſes to do 
it, unleſs they will allow matter diſallowed by the court 
before; or where one refuſes to pay coſts taxed by the 
maſter, whoſe taxation the law looks upon as a taxatioa 
by the court. 1 Mod. 21: 1 Salk. 71. 

But an attachment is not granted for diſobedience of a 
rule of N prius, unleſs it be firſt made a rule of court; 
nor for diſobedience of a rule made by a judge at his 
chamber, unleſs it be entered ; nor for diſobedience of 
any rule without perſonal ſervice. 1 Selb. 84. 

Alſo an attachment is proper for abuſes of the proceſs 
of the court ; as for ſuing out execution where there is no 
judgment; bringing an appeal for the death of one known 


court, to bring a defendant within the juriſdiction of 
an inferior court, and then dropping it, uſing ſuch pro- 
ceſs in a vexatious, oppreſſive, or unjuſt manner, with- 


c. 22.433, c. It ſeems alſo that cownſe/loys are puniſhable 
by attachment for foul practices. 2 Hawk. P. C. c.22.4 zo. 
Gaolers are thus puniſhable for miſbehaviour in their offices. 
1d. ib: Witneſſes for non-attendance on a trial. Leuch, 
Hawk. P. C. ii. t. 22. f 33. in n.—Peers are liable to 
attachment for certain outrageous contempts, as a diſ- 
obedience to a writ of hateas corpus, and generally of 
other writs. II. 76. 
Attachments are »/rally granted on a rule to fhixw cane, 
unleſs the offence complained of be of a flagrant nature, 
and poſitively ſworn to; in which laſt caſe the party i; 
ordered to attend, which he muſt do in perſon, as muſt 
every one againſt whom an attachment is granted; and if 
he ſhall appear to be apparently guilty, the court in diſ- 
cretion, on conſideration of the nature of the crime, and 
other circumſtances, will either commit him immediately, 
in order to anſwer interrogatories to be exhibited againſt 
him concerning the contempt complained of, or will ſuf- 
fer him to enter into recognizance to anſwer ſuch inter- 
rogatories ; which if they be not exhibited within four 
days, the party may move to have the recognizance diſ- 
charged; otherwiſe he muſt anſwer them, though exhi- 
bited after the four days; but in all caſes, if he fully an- 
ſwer them, he ſhall be diſcharged as to the attachment, 
and the proſecutor ſhall be left to proceed againſt him for 
the perjury, if he thinks fit; but if he deny part of the 
contempts only, and confeſs other part, he ſhall not be 
diſcharged as te thoſe denied, but the truth of them ſhall 
be examined, and ſuch puniſhment inflicted as from the 
whole ſhall appear reaſonable ; and if his anſwer be eva- 
ſive as to any material part, he ſhail be puniſhed. in the 
ſame manner as if he had confeſſed it. 2 Hawk. P. C. 
c. 22. : 1 Salk, 84: 6 Mod. 73: 2 Jones 178. 
Upon all theſe examinations the maſter is to make his 
report, and the party is then and not before acquitted, or 
adjudged in contempt.. Hardw. 23. and in the latter 
caſe is either inamediately ſentenced or committed to 
the marſhal; unleſs the Court waive giving judgment (as 
they ſometimes do from motives of lenity) and order tie 


| recognizance to be diſcharged, 3 Burr, 1256; or the 
Attorney | 


to be alive; making uſe of the proceſs of a ſuperior 


out colour of ſerving any other end by it. 2 Hawk. P. C. 


, -- W i cs ds” rat an. 


ATTACHMENT. 


Attorney General conſent that the party may continue 
on the recognizance to appear under a rule of court at 
ſome future time. 2 Burr. 797. 

Attachments for non-payment of coſts, and for non- 
performance of an award, are in the nature of civil exe- 
cutions. 1 Term Rep. 266. 


Attachment out of Chancery may be had of courſe, upon 


affidavit made that the defendant was ſerved with a /- 
pena, and appeared not; or upon non-performance of any 
order or decree; alſo after the return of this attachment, 
that the defendant non e invents, Oc. then attachment 
with proclamation iſſues againſt him, &c. Neg. Symb. 
And for contempts, when a party appears, he mult upon 
his oath anſwer interrogatories exhibited againſt him; 
and if he be found guilty, he ſhall be fined. 

On attachment the party is not obliged to anſwer any 


' interrogatories tending to convict him of any other of- 
fence. Stra. 444 ; or which may ſubject him to a penalty. 


Hardw. 239. | 

ATTACHMENT OF PRIVILEGE 1s where a man by vir- 
tue of his privilege calls another to that court whereto 
he himſelf belongs, and in reſpe& thereof is privileged, 
there to anſwer ſome action (as an attorney, £c.); or it is 
a power to apprehend a man in a place privileged. Book 
Entr. 431. Corporation courts have ſometimes power by 
charter to iſſue attachments, and ſome courts-baron grant 
attachments of debt. Kitch. 79. = 

ATTACHMENT FOREIGN, Is an attachment of the 
goods of foreigners, found in ſome liberty, to ſatisfy 
their creditors within ſuch liberty. Carth. Rep. 66. 

Foreign Attachment under the cuſtom of London is thus; 
if a plaint be entered in the court of the mayor, or the 
ſheriff againſt A. and the proceſs be returned nichl, and 
thereupon plaintiff ſuggeſts that another perſon within 
London is indebted to A thedebtor ſhall be wvarned (whence 
he his called the garni.) and if he does not deny himſelf 
to be indebted to A. the debt ſhall be attached in his hands. 
Com. Dig. tit Attachment foreign, cites 22 E. 4. 30. 

The plaint may be exibited in the m:2zor*s or the pe- 
riß court; but the proceeding in the former is the moſt 
advantageous. 1d. 1b. 2 

This cuſtom of foreign attachment is ſaid to prevail in 
Exeter and other places. Sed gu. . 

Bat a foreign attachment cannot be had when a ſuit 
is depending in any of the courts at Y/*#min/ter. Crs. 
Eliz.cgt. And nothing is attachable but for a certain 
and due debt: though by the cuſtom of London money 
may be attached betore due, as a debt; but not levied 
before due. Sid. 327: 1 Nelf. Abr. 282, 283. 

foreign attachments in Landon, u pon plaint of debt, are 
made after this manner; A. oweth B. rool. and C. 7s 
indebted to A. 1col. B. enters an action againſt A. of 2col. 
and by wirtue of that actiom & /erjeant attacheth 100 J. in the 
hands of C. as the money of A. to the uſe of B. which is 
returned upon that attirm. The attachment being made, 
and returned by the ſerjeant, the plaintiff is immediately 
to fee an attorney before the next court, or the defendant 
may then put in bail to the attachment, and nonſait the 
plaintiff: four court days mult paſs before the plaintiff can 
cauſe C. the garnifhee, in whoſe hands the money was ar- 
zached, to ſhew cauſe why B. ſhould not condemn the 1001. 
attached in the hands of C. as the money of A. thedefendant 
in the action (though not in the attachment) to the uſe of 
B. — 1 : and the garniſhee C. may appear in court 

OL. I. 


by his attorney, wage his law, and plead that he hath no 
money in his hands of the defendant's, or other ſpecial 
matter; but the plaintiff may hinder his waging of law, 
by producing two ſufficient citizens to ſwear that the gar- 
niſhee had either money or goods, in his hands, of A. at the 
time of the attachment, of which affidavit is to be made 
before the lord mayor, and being filed, may be pleaded 
by way of eſtoppel: then the plaintiff muſt put in bail, 


'that if the defendant come within a year and a day into 


court, and he can diſcharge himſelf of the money con- 
demned in ccurt, and that he owed nothing to the plain- 
tiff at the time in the plaint mentioned, the ſaid money ſhall 
be forth-coming, &c. If the garniſhee fail to appear by 
his attorney, being warned by the officer to come into 
court to ſhew cauſe as aforeſaid, he is taken by default 
for want of appearing, and judgment given againſt him 
for the goods and money attached in his hands, and he 1s 
without remedy either at common law or in equity; for 
if taken in execution, he mult pay the money condemned, 
though he hath not one penny, or go to priſon ; but the 
garniſhee appearing to ſhew cauſe why the money or 
goods attached in his hands ought not to be condemned to 


the uſe of the plaintif, having feed an attorney may 


plead as aforeſaid, that he hath no money or goods in his 
hands, of the party*s againſt whom the attachment is made; 
and it will then be tried by a jury, and judgment award- 
ed, Sc. but after trial, bail may be put in, whereby the 
attachment ſhall be diſſolved, but the garniſhee, c. and 
his ſecurity will then be liable to what dedt the plaintiff 
ſhall make out to be due, upon the action: and an 
attachment is never thoroughly perfected, till there is a 
bail, and ſatisfaction upon record. Pri vileg. Land. 

But the original defendant muſt be ſummoned and have 
notice; otherwiſe judgment againſt the garniſhee will be 
erroneous ; and the money paid or levied in execution, 
or it will not diſcharge the debt from the garaithee to 
the defendant: (though it was alledged that the cuſtom 
of the city court is to give no notice.) 3 V. 297 : 
2 Black. Rep. 834: See 1 Ld. Ram. 727. 

Where a foreign attachment is pleaded to an action, the 
cuſtom is to ſet forth, that he who levied the plaint ſhall 
have execution of the debt owing by himſelf, and by 
which he was attached, if the plaintiff in the original 
action ſhall not diſprove it within a year and a day; now 
if the plaintiff in the action below doth not ſet forth. 
ſuch conditional judgment given by the court, it is wron 
becauſe he doth not bring his caſe within the cuſtom. 
Vide 2 Lutv. 985. 

In aſſim it, Ic. there was evidence given, that the 
debt was attached by the cuſtom of Landon before the ac- 
tion brought, and that it was condemned there before 
the plea pleaded ; and this evidence was given upon the 
general iſſue non a//ump/it ; and it being inſiſted for the de- 
fendant, that this ſhould relate fo as to defeat the plain- 
tiff's action, it was adjudged, that where there is an at- 
tachment and condemnation before the action brought, 
it may be given in evtence upon the general iſſue, be- 
cauſe there is an alteration of the property; but if the 
attachment be only before the action brought, and the 
condemnation afterwards, the attachment may be pleaded 
in abaterent, and the condemnation may be pleaded in bar, 


but ſhall nat be given in evidence on the general iſſue, 


becauſe by the condemnation the property 15 altered, but 
not before. 1 Salk, 280, 291. | | 
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ATTACHMENT, 


Action of debt, c. the defendant pleaded in bar, that 
there was a cu/fom in London to attach the debt before the 
day of payment came; er fer curiam, ſuch a cuſtom may 
be good, but to have judgment to tecover the debt be- 
fore the day of payment is come, cannot be a good cul- 
tom, becauſe the debtee himſelf could not recover in ſuch 
caſe, and therefore he who made the attachment ſhall 
not. This cuſtom was pleaded, that the debtee in per- 
ſon, or by his attorney, may ſwear that the debt is due; 


bat this cannot be good as to the attorney: it was agreed, 


that goods might be attached by a foreign attachment, 
and that the value thereof ought to be found before judg- 
ment; but that this plea was ill, becauſe the defendant did 
not aver it, vi. et hoc paratus e verificare. A. Fones 406. 

A ſum of money was to be paid at Michaelmas, and it 
was attached before that day; adjudged, that a foreign 
attachment cannot reach a debt before it is due; therefore, 
though the judgment on the attachment was after - 
chaelmds, yet the money being attached before it was due, 
it is for that reaſon void. Cre. Elix. 184. For further 
matter See Com. Dig. tit. Attachment, foreign Attachment. 

Money due to an executor or adminiftrator, as ſuch, 
cannot be attached, It would give a ſimple contract cre- 
ditor priority over judgments, Sc. Fifber v. Lane and 
others, 3 Wil. 297. Nor truſt-money in the hands of 
the garniſnee. See Doug. 380. | 

In an action on the caſe the plaintiff had judgment 
againſt the defendant, and he owing 60/7. to one G. D. 
he entered a plaint againſt him in London, and attached 
the 6oJ. in the hands of the ſaid defendant, againſt whom 
the plaintiff had recovered as aforeſaid, and had execu- 
tion according to the cuſtom ; afterwards the plaintiff 
brought a ei. fa. againſt the defendant, to ſhew cauſe 
why he ſhould not have execution upon the judgment 
which he had recovered, to which the defendant pleaded 
_the execution upon the attachment ; and upon demurrer to 
that plea it was adjudged againit the defendant, becauſe 
a duty which accrueth by matter gf record, cannot be at- 
tached by the caſom of London; for judgments obtained 
in the king's courts ſhall not be defeated or avoided by 
ſuch particular cuſtoms, they being of ſo high a nature, 
that they cannot be reached by attachment. 1 Leon. 29. 

Debtor and creditor being both citizens of Loxavr, the 
debtor delivered ſeveral goods to the Exeter carrier then 
in London, to carry and deliver them at Exeter, and the 
creditor attached them in the hands of the carrier for the 
debt due to him from his debtor; adjudged, that the 
action ſhould be diſcharged, becauſe the carrier is privi- 
ledged in his perſon and goods, and not only in the 
goods which are his own, but in thoſe of other men, of 
which he is in poſſeſſion, for he is anſwerable for them. 
1 Leon. 189. 

An executor ſubmitted to an award, and the arbitra- 
tors awarded, that the defendant ſhould pay the execu- 
tor 350/. This money is not attachable in his hands by 
any creditor of his teſtator, though it is aſſets in his hands 
when recovered ; becauſe it was not, due to the teſtator 
tempore mortis, and the cuſtom of foreign attachments ex- 
tends only to ſuch debts. 1 Vent. 111. 


ATTAaCMMENT OF THE FOREST, Is one of the three | 


courts held there. Manwood go, 9g. Che lower court 
is called the attachment; the middle one, the ſwainmote ; 
the higheſt, the juſtice in Eyre's ſeat. The court of attach- 
ment ſeemeth to be ſo called, becauſe the wergerers of 


ATTAINDER, 


the foreſt have therein no other authority, but to re. 
ceive the attachments of offenders againſt vert and weni/on, 
taken by the reſt of the officers, and to enroll them, 
that they may be preſented and puniſhed at the next 
J «tice ſeat, Manword 93. And this attaching is by three 
means; 1. By goods and chattels. 2. By the body, 
pledges, and mainpriſe. 3. By the body only. This 
court is kept every forty days. See Crompton, in his 
Court of the Foreft. 

ATTAINDER, attin#e and attinctura.] The fair or 
corruption of the blood of a criminal capitally condemned ; 
the immediate. inſeparable conſequence, by the common 
law, on the pronouncing the ſentence of death. 

He is then called attaint, au, ſtained or blacken. 
ed. He is no longer of any credit or reputation; he 
cannot be a witnels in any court; neither is he capable 
of performing the functions of another man: for by an 
anticipation of his puniſhment, he is already dead in law, 
3 Lift. 213. This is after judgment : for there is great 
difference between a man convicted, and attainted; though 
they are frequently through inaccuracy confounded to- 
gether ; when judgement is once pronounced, both law 
and fact conſpire to prove him completely guilty ; and 
there is not the remotelt poſſibility left of any thing to be 
ſaid in his favour. Upon judgment therefore of death, 
and not before, the attainder of a criminal commences ; 
or upon ſuch circumltances as are equivalent to judg- 
ment of death; as judgment of outlawry on a capital 
crime, pronounced for abſconding or fleeing from juſtice, 
which tacitly confeſſes the guilt. And therefore either 
upon judgment of outlawry, or of death, for treaſon or fe- 
lony, a man ſhall be ſaid to be attainted. 4 Coz. 380, 1. 

A man is attainted by appearance, or by pro-els :; at- 
tainder on appearance is by confeſſion, or verdict, Oc. 
Confeſſion, when the priſoner upon his indictment being 
aſked whether Guilty or Not guilty, anſwers Guilty, 
without putting himſelf upon his country; (and for- 
merly confeſſion was allowed before the coroner in ſ1ac- 
tuary; whereupon the offender was to abjure the realm, 
and this was called attainder by abjuration). Azttain./r 
by verdict is when the priſoner at the bar pleadeth Not 
guilty, and is found guilty by the verdict of the jury of 
life and death, And attainder by proceſs, (otherwiſe 
termed attainder by default or outlawry,) is when the 
party flieth, and is not found, until he hath been five 
times publickly called or proclaimed in the county, on 
the laſt whereof he is outlawed upon his default. Sau. 
PI. Co. 44. 122. 182. Alſo perſons may be attainted by 


act of parliament. 
Acts of attainder of criminals have been paſſed in ſeve- 


ral reigns, on the diſcovery of plots and rebellions, from 


the reign of king Charles II. when an act was made for 
the attainder of ſeveral perſons guilty of the murder of 
king Charles I. to this time; among which, that for 47 
tainting Sir Fobn Fenwick, for conſpiring againſt king 
William, is the moſt remarkable; ic being made to at- 
taint and convict him of high treaſon on the oath of one 


witneſs, juſt after a law had been enacted, That no per- 


ſon ſhould be tried or atuine of high treaſon where cor- 
ruption of blood is incurred, but by the oath of to law- 
ful witneſſes, unleſs the party confeſs, ſtand mute, Oc. 
Stat. 7 & 8 . 3. cap. 3. But in the caſe of Sir John 
Ferrick, there was ſomething extraordinary; for he was 


indicted of treaſon, on the oaths of two witneſſes; (hangs 
. ut 
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ATTAINDER. 


but one only was produced againſt him on his trial. It 
was alledged Sir John had tampered with, and prevailed 
on one of the witneſſes to withdraw, 

The conſequences of attainder are forfeiture and cor- 
ruption of blood ; which latter cannot regularly be taken 
off but by act of parliament. C. Lit. 391. 6. 

As to forfeiture of lands, &c. by attainder, See*this 
Diet. tit. Forfeiture. As to Corruption of Blood, this ope- 
rates upwards and downwards, fo that an attainted per- 
ſon can neither inherit lands or other hereditaments from 
his anceſtors, nor retain thoſe he is already in poſſeſſion 
of, nor tranſmit them by deſcent to any heir; but the 
ſame ſhall eſcheat to the lord of the fee, ſubject to the 
king's ſuperior right of forfeiture: and the perſon at- 
tainted ſhall alſo obſtruct all deſcents to his poſterity, 
wherever they are obliged to derive a title through him 
to a remoter anceſtor. See tits. Tenure, Deſcent, Forfeiture. 

This is one of thoſe notions which our laws have 
adopted from the feodal conſtitutions, at the time of the 
Norman conquelt, as appears from its being unknown in 
thoſe tenutes which are indiſputably Saxon, or Gaveltind : 
wherein, though by treaſon, according to the antient 
Saxen laws, the land is forfeited to the king, yet no cor- 
ruption of blood, no impediment of deſcent enſues ; 
and, on judgment of mere felony, no eſcheat accrues to 
the lord. And therefore as every other oppreſſive mark 
of feodal tenures is now happily worn away in theſe king- 
doms, it is to be hoped that the correpitor of thod, with 
all its connected conſequences not only of preſent eſcheat, 
but of future incapacities of inheritance even to the 
twentieth generation, may in proceſs of time be aboliſh- 
ed by act of parliament: as it ſtands upon a very differ- 
ent footing from the forfeiture of lands for high treaſon, 
affecting the king's perſon or government. And indeed 
the legiſlature has, from time to time, appeared very in- 
clinable to give way to ſo equitable a proviſion ; by enact- 
ing that, in certain treaſons reſpecting the papal ſupre- 
macy, Stat. 5 Eliz. c. 1; and the public coin, State. 
5 Eliz. c. 11: 18 Eliz. c. 1: 899 NV. z. c. 26: 15 
£ 16 Geo. 2. c. 28; and in many of the new made felo- 
nies, created fince the reign of Henry the Eighth by act 
of parliament, corruption of blood ſhall be ſaved. But 
as in ſome of the acts for creating felonies (and thoſe not 
of the molt atrocious kind,) this ſaving was negleQed, 
or forgotten to be made, it ſeems to be highly reaſon- 
able and expedient io antiquate the whole of this doctrine 
by one undiſtinguiſhing law: eſpecially as by the Hat. of 
7 Arn. c. 21, (the operation of which is poſtponed by 


Str. 17 Geo. 2. c. 39,) after the death of the ſons of the 


late Pretender, no attainder for treaſon will extend to the 
diſinheriting any heir, nor the prejudice of any perſon, 
other than the offender himſelf ; which virtually abo- 
liſhes all corruption of blood for treaſon, though (unleſs 


the legifſature ſhould interpoſe,) it will ſtill continue for 


many ſorts of felony. 4 Comm. 388, g. 

In treaſon for counterfeiting the coin, although by the 
ſtatutes corruption of blood is ſaved, yet the lands of the 
offender are forfeited immediately to the king on attain- 
der, it being a diſtin penalty from corruption of blood: 
for the corruption may be ſaved, and the forfeiture re- 
main, &c. And accordingly ſo it is provided by ſome 
fatutes. 1 Salk. 85. 

Attainders may be reverſed or falſified, by writ of error, 


ATTAINT. 


leave, Sc. and when by plea, it may be by denying 
the treaſon, pleading a pardon by act of parliament, c. 


3 Inft. 232. 
By a king's taking the crown upon him, all artaind-rs 


of his perſon are ip/o fas purged, without any reverſal, 


1 Ing. 26: Finch. L. 82: Mood 17. This was the decla- 
ration of parliament, made in favour of Henry the 7th.. 
See 1 Comm. 248. | 

The Stat. 8 W. 3. c. 5, requires Sir George Barclay, 
major general Holmes, and other perſons to ſurrender 
themſelves to the lord chief juſtice, or ſecretaries of ſtate; 
or to be attainted, By the 13 V. 3. c. 3, the pretended 
Prince of Wales is under attainder of treaſon, &%c. And 
by 1 Geo. 1. c. 16, the Duke of Ormond and others are 
attainted, And beſides theſe acts of attamder, bill: 
for infliting pains and penalties are ſometimes paſt; as 


| that againit the %% of Rocheſter ; Stat. 9 Geo. 1. 


Co 17. 

ATTAINT, altingta.] A writ that lieth to enquire 
whether a jury of twelve men gave a falſe verdict; (Finch. 
434 ;) that ſo the judgment following thereupon, may be 
reverſed: and this muſt be brought in the life-time of 
him for whom the verdi& was given, and of two at leaſt 
of the jurors who gave it. _This lay at the common law, 
only upon writs of ai/e ; and ſeems to have been co-eval 
with that inſtitution by king Henry II. at the inſtance of 
his chief juſtice Glanvil: being probably meant as a check 
upon the vait power then repoſed in the recognitors of 
aſſiſe, of finding a verdict according to their own per- 
ſoarl knowledge, without the examination of witneſſes. 
And even here it extended no further than to ſuch in- 
ſtances, where the iſſue was joined upon the very point of 
aſſiſe (the heirſhip, diſſeiſin, &c.) and not on any colla- 
teral matter; as villainage, baſtardy, or any other diſ- 
puted fact. 

In theſe caſes the aſiſe was ſaid to be turned into an 
inqueſt or jury, (aſſiſa vertitur in juratam,) or that the 
alliſe ſhould be taken in modum juratæ, et non in modum 
afiſe ; that is, that the iſſue ſhould be tried by a common 
jury or inqueſt, and not by recognitors of aſſiſe: ( Bra#. 
J 4. tr. 1. c.34.4 2, 3, 4—tr. 3. c. 17: tr. 5. c. 4. $1, 2: 
Flet. I. 5. c. 22.4 8: Co. Ent. 61. 6: Booth. 213 :) and 
then it ſeems that no attaint lay againſt the inqueſt or 
Jury that determined ſuch collateral iſſue: Br. 4. 1. 34 
2: Flt. I. f. c. 22. Neither is mention made by our an + 
tient writers, of ſuch a proceſs obtaining after the trial 
by inqueſt or jury, in the old Narmax or feodal actions 
proſecuted by writ of entry. Nor did any attaint lie in 
tre/vo/;, debt, or other action perſonal, by the old com- 
mon law: becauſe thoſe were always determined by com- 
mon inquelts or jories. Tear B. 28 E. 3. 18: 17 Af pl. 
15: Flet. 5. 22. 16. At length the f. of Ven. 1, 
(3 E. 1.) c. 38. allowed an attaint to be ſued upon in- 
gue/ts, as well as affiſes, which were taken upon any plea 
of land or of freehold, But this was at the king's diſcre- 
tion, and is fo underſtood by the author of Fleta, (I. 5. 
c. 22. 5 8. and 16,) a writer contemporary with the ſta- 
tute; though Sir Ed. Coke, (2 Inft. 130. 237, ) ſeems to 
hold a different opinion. Other ſubſequent ſtatutes, 
(1 E. 3. H. 1. c. 6: 5 E. 3. c. 7: 28 Ed. 3. c. 8, ) in- 
troduced the ſame remedy in all pleas of zre/pa/s, and 
the ſtat. 34 E. 3. c. 7. extended to all pleas. whatſoever, 
perſonal as well as real; except only the writ of right, in 


or by plea. If by writ of error, it muſt be by the king's | ſuch caſes where the miſe or iſſue is joined on the mere 
0 : M 2 right, 


ATTAINT. 


right, and not on any collateral queſtion. For though the 


attaint ſeems to have'been generally allowed in the reign 
of Henry the Second, at the firſt introduction of the grand 
aſſiſe, (which at that time might conſiſt of only rwe!l we re- 
cognitors, in caſe they were all unanimous) yet ſubſequent 


authorities have holden, that no attaint lies on a falſe ver- 


dict given upon the mere right, either at common law 
or by ſtatute; becauſe that 1s determined by the grand 
aſſiſe, appealed to by the party himſelf, and now conſiſ- 
ting of ſixteen jurors. Bra. 290: Flet. 5, 227: Britt. 
2436: 12 Hen. 6: 6 Bro. Atr. tit. Arteint 42: 1 Roll. 
Abr. 280. 

The jury who are to try this falſe verdict, muſt be twen- 
ty-four, and are called the grand jury ; for the law wills 
not that the oath of one jury of twelve men ſhould be at- 
tainted or ſet aſide by an equal number, nor by leſs indeed 
than double the former. Bra. I. 4. tr. 5. c. 4 41: Flee. J. 
5. c. 22. $7, If the matter in diſpute be of 40/7. value 
in perſonals, or of forty ſhillings a year in lands and tene- 
ments, then by ſtat. 15 Her. 6. c. 5, each grand juror muſt 
have a freehold to the annual value of twenty pounds. And 
he that brings the attaint can give no other evidence to 
the grand jury, than what was originally given to the 


petit: for as their verdict is now trying, and the queſ- 


tion is, whether or no they did right upon the evidence 
that appeared to them, the law adjudged it the higheſt 


abſurdity to produce any ſubſequent proof upon ſuch 


trial, and to condemn the prior juriſdiction for not be- 
lieving evidence which they never knew. But. thoſe 
againſt whom it is brought are allowed, in affirmance of 
the firſt verdict, to produce new matter; (Finch. L. 485;) 
becauſe the petit jury may have formed their verdict 
upon evidence of their own knowledge, which never 
appeared in court. If the grand jury found the 
verdict a falſe one, the judgment by the common law 
was, that the jurors ſhould loſe their /iberam legem 


and become for ever infamous ; ſhould forfeit their 


goods and the profits of their lands ; ſhould themſelves 
-- be impriſoned, and their wives and children thrown out 
of doors; ſhould have their houſes raſed, their trees ex- 
tirpated, and their meadows ploughed ; and that the 
plaintiff ſhould be reſtored to all that he loſt by reaſon of 
the unjuſt verdict, But as the ſeverity of this puniſh- 


ment had its uſual effect, in preventing the law from 


being executed, therefore by the ſtat. 11 Hen. 7. c. 24, 
(revived by 23 Hen. 8. c. 3; and made perpetual by 
13 Eliz. c.25;) an attaint is allowed to be brought after 
the death of the party, and a more moderate puniſhment 
was inflited upon attainted jurors, viz. perpetual in- 
Famy, and, if the cauſe of action were above 40/7. value, 
a forfeiture of 207. a- piece by the jurors; or if under 
40 J. then 5 J. a-piece, to be divided between the king 
and the party injured. So that a man may now bring 
an attaint either upon the ſtatute or at common law, at 
his election; (3 Int. 164;) and in both of them may 
reverſe the former judgment. But the practice of ſetting 
aſide verdicts upon motion, and granting new trials, has 
ſo ſuperſeded the uſe of both ſorts of attaints, that very 
- few inſtances of an attaint appear in our books later 
than the fixteenth century. Cro. Elix. zog: Cre. Fac. go. 

It may be matter of ſome curioſity however, and per- 
haps of uſe, under this head, to ſtate ſo much of the 
old law as tends further to explain, 


I. By an! againfl whom attaimt may be brought, 
II In what cajes it will lic. | 
III. Of the preceedings in attaint. 


I. The party grieved may have writ of attaint againſt 
the other party, (whether plaintiff or defendant) and 
againſt the jurors or ſuch of them as ſhall be then lixing 
it is ſaid any one that is hurt by the falſe verdict may 
| bring this writ; and if the verdict be for matter of land, 
the remedy commonly runs with the land, fo that any 
party or privy, as an heir or executor may have it. . 
N. B. 109: Co. Lit. 294: 1 And. 24, 5. wn 

Where tre/pa/s is brought again, baron and feme, and 
the plaintiff recovers, the , alone ſhall not have attain, 
for it ſhall be brought according to the record. Br. Ba- 
ron and Feme, pl. 22. Succefſors of a parjen ſhall have 
error or attaint of judgment againſt the predeceſſor. By, 
Attaint, pl. 110. None ſhall have attaint but he that may 
be re/tored to the thing loſt by the judgment; per Bram- 
flone Ch. J. Mar, 210. Reverſioners may have an at- 
taint upon a falſe verdict, Ic. againſt a particular tenant, 
who ſhall be reſtored to his poſſeſſion, and the reverſioner 
to his arrearages, ſtat. ꝙ R. 2. c. 3. This action muſt 
be brought againſt the jurors, and the parties to the firſt 
ſuit ; or, if the parties be dead, their heirs, or executors, 
or any other for the molt part that recovered by the firſt 
judgment. Dyer 201. If all the jurors but one are dead, 
the action is gone, and no attaint can be brough:; and 
where any one dies depending the ſuit, it is gone; but not 
by the death of the defendant that recovered in the firſt 
action. Dyer 139: Heb. 227. 


IT. Attaint lies where a jury gives a verdi& contrary to 
evidence: where a judge declares the law erroneouſly, judg- 
ment may be reverſed ; but in this caſe the jury ſhall be 
excuſed. Yaugh. 145. Attaint lies not for that which 
is not given in evidence; nor upon an inqueſt of office, 
Sc. or when a thing found is impertinent to the iſſue, 
Hob. 53 : Co. Lit. 355. And no attaint lieth where the 
king is ſole party, and the jury find for him. 4 Leon: 46. 
aliter where the ſuit is tam pro domino rege guam pro ſeiſſo. 
4 Leon. 46. An attaint may be brought where any mate- 
rial falſehood is found, though ſome truth may be found 
with it; as where a jury ſhall find a man guilty of many 
treſpaſſes, who is guilty but of one treſpaſs. So if a jury 
find any thing againſt the common or ſtatute law, that 
all men are to take notice of, this may make them charge- 
able in attaint. Bro. 44 : Hob. 227. | 

The jury may be attainted two ways; iſt, where they 
find contrary to evidence ; 2dly, where they find out of 
the compaſs of the allegata. But to attaint them tor 
finding contrary to evidence is not eaſy, becauſe they 
may have evidence of their own conuſance of the matter 
by them, or they may find upon diltruſt of the wit- 
neſſes, or their own proper knowledge; but if they find 
upon evidence that does not prove the allegata, there it is 
eaſy to ſubject them to an attaint, becauſe it is manitelt 
that what is ſo found is an evidence not correſponding to 
their iſſue, and this was the only curb they had over the 
jurors; for the judge being beſt maſter of the allegata, if 
they did not follow his direction touching the proot, they 
were then liable to the danger of an attaint; and there- 
fore fince the judges, from the difficulty of attainting the 


jury have granted new trials, whereby jurors have been 
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freed from the fear of attaint, they have taken a great | 


liberty in giving verdifts ; but ſince the attaint is only df 
uſed, and not taken away, 'tis neceſſary that a certain 
matter ſhould be brought before them ; and therefore 
in treſpaſs, the quantity and value of the thing de 
manded muſt be ſg conveniently deſcribed, that if the 
jury find damages beyond ſuch quantities and value, it 
may be apparently exceſſive, and they ſubject to the attaint ; 
and ſo on ſpecial contracts, they mult be ſet forth ſo pre 


ciſely, that if evidence be given of another contract, and 


not in the allegations, and yet rhe jury find for the plain. 
tiff, they may be ſubject to an attaint ; and were it other. 
wiſe, if the plaintiff had a jury to his turn, and the judge 
ſhould direct that the plaintiff be non-ſuit, yet if the 

laintiff would ſtand the trial, the judge mult give poltive 
directions to find for the defendant; and there would be no 
means of compelling the jury to find according to the di— 
rection of the judge, if+ they were not under the terror of 
an attaint, if they did otherwiſe; ſo this is the only curb 
that the law has put in the hands of the judges to reſtrain 


jurors from giving corrupt verdicts. G15. H C. B. 128 


III. The proceſs to be iſſued is directed by t. 23 H. 8 
c. 3, already mentioned: and by the ſaid ſtature it any of 
the petit jury appear at the return of the writ of attaint, 
the plaintiff thall aſſign the falſe oath of the verdict untruly 
given. And if the defendant, or any of the petit jury appear 
not on diſtreſs, the grand inqueſt hall be taken by default. 
The petit jury can plead no plea, but ſuch as may ex- 
cuſe them of the falſe oath. 1 Rel. Abr. 285. 

In the court of King*s Bench and Common Pleas, and the 
court of Huftings of London, attaint may be brought; and 
the plaintiff ſetting aſide the verdict, ſhall have rettiru- 
tion, Oc. But if the firſt verdict be aftirmed, the plain- 
tiff hall be impriſoned and fined. 11 H. 7. c. 21. 

In attaint the parties and the jury appeared and deman- 
ded oyey of the record upon which the a7t4int was founded, 
which record being in the Common Pleas, they had it, 
and thereupon the plaintiff aſſigned the falſe oath ; the 
defendants pleaded, that they made a good and lawful 
oath ; upon which they were at iſſue, and in the ſame 
term the record was removed by a writ of error into the 
King's Bench ; adjudged, that notwithitanding it was 
thus removed, the court of Common Pieas might proceed 
it the proceſs for the grand jury were returnea. Dyer 234. 

Attaint was brought in the Common Pieas againſt a 


jury, for a verdict given in the King's Bench, where-- 


upon the record was removed from that court to the 
Common Pleas, and there the verdict was athrmed ; ad- 
judged, that the plaintiff in the action {hall have execution 
according to the verdict, for the record is in the King's 
Bench, and nothing but che z-nor thereof in the Common 
Pleas; but if the verdict had been (ct aſide, and execution 
had been had upon it before it was ſet afide, then the 
court of Common Pleas might have awarded rettitution 
to the party grieved. Cro. Ex. 371. 

A non-fuit in arri is perempiory: and no ge 
is grantable upon attaint. Co Lit. 227, 

An attaint as well as a writ of error ſhall follow the 
nature ot the action upon which it is founded; 1» that if 
ſummons and. ſeverance lies in the firlt action, it hall do 
ſo likewiſe in the taint, but this is not a _/#2-r/cdeas ms 4 
writ of error is; adjudged likewiſe, it damages ure re 
covered againſt ſeveral in a naction of confpiracy, all of 


ATTORNEY, += 


them muſt join in an azraint, and the non-ſuit of one of 
them ſhall not hurt the reſt. 6 Rep. 25. 

In an attaint the plaintiff ſhall recover againſt all the 
jurors, tenants, and detendants, the colts and damages, 
which he ſhall ſuſtain. by delay or otherwiſe in that ſuit ; 
and if the defendant's plea in bar be found againſt him, 
the plaintiff will have judgment to be reſtored to what he 
loſt, with damages. „au 11 H. 6. c. 4 and 15 H. 6. c. 5. 

ATTAINTED See ATTAINDER. 

ATTCAL SARISIN, The term by which the inhabi- 
tants and miners of Cornwall, call an old deſerted mine, 
that is given over, 2. e. the leavings of the Sarafins, Saf- 
/ins, or Saxons. Cowel. 

AT I EGIA, From the Lat, ad and tego.] A little houſe, 
Ethelwerd, lib. 4. Hift. Angl. cap. 3. Blount. 

ATTENDANT, attendens.] Signifies one that owes a 
duty or ſervice to another, or in ſome ſort depends on him. 
Where a wite is endowed of lands by a guardian, c. the 
ſhall be attendant on the guardian, and on the heir at his 
full age. Tims de Ley. 

AT: ERMINING, From the Fr. atterminer.) The 
granting a time or term for payment of a debt. Ordinatio 
de libertatibus perquirendis, ann. 27 Ed. 1. And fee . 


. 2. c. 4. 


AITILE, Attilium, attilamentum.] The rigging or 
furniture of a thip. He a. lib. 1. 25. 

Ai TORNARE REM, To attwn or turn over money 
and goods, wiz. to aſſign or appropriate them to ſome 
particular uſe and ſervice. Kennet's Paroch. Antiq. p. 283. 

AITORNATO FACIENDO VEL RECIPIENDO, 
A writ to command a theriff or ſteward of a county-court, 
or hundred court, to receive and admit an attorney, to 
appear for the perſon that owes ſuit of court. F. N. B. 
150. Every perſon that owes ſuit to the county-court, 
court- baron, &c. may make an attorney to do his ſuit. 
Hat. 20 H. 3. c. 10. 

ATTORNEY, attornatus ] Is one that is appointed by 
another man to do any thing in his abſence. . Symb: 
Crompt. Juriſdif. 105. An attorney is either publick, in 
the courts ot record, the King's Bench and Common Pleas, 
Sc. and made by warrant trom his client: or private, 
upon occaizon for any particular buſineſs, who is com- 
monly made by letter of attorney. In ancient times, 


thoſe of authority in courts had it in their power whether 


they would ſuffer men to appear or ſue by any other but 
themſelves: and the king's writs were to be obtained for 
the admiſſion of attornies: but, ſince that, attornies have 
been allowed by ſeveral ſtatutes, Attornies may be made 
in ſuch pleas whereon appeal lieth nat: in criminal cates 
there wil} be no attornies admitted. See ſtat. Glouc, 6 EA. 
1. f. 1. c. 8. An infant ought not to appear by attorney, 
but by guardian, for he cannot make an attorney, 
but the court may aflign him a guardian; 1 Lill. Abr. 
138. Intants, after they come to full age, may ſue by 
attorney, though admitted before by guardian, Sc. In 
action againit baron and feme, the feme being within age, 
the mult appear by guardian: but it they bring an action, 
the huſband ſhall make attorney for both. 1 Danv. 
Ar. 602.. Where baron and feme are ſued, though the 
wife caynot make attorney, the hutband may do it for 
both of them. 2 Sand. 213 One nom compos mentis, being 
within age, is to appear by guardian; but after he is of 
age he muſt do it by attorney. C. Lit. 135 Au ideot is not 
to appear by attorney, but in proper perioa. A corporation 

cannot 
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cannot appear otherwiſe than by attorney, who is made 
by decd-uader the ſeal of the corporation. Plowwd. gr. 
ATTORNIES AT LAW, Are ſuch perſons as take upon 
them the buſineſs of other men, by whom they are retained, 
Before the ſtatute of Vet. 2. c. 10, [13 Ed. 1. A. D. 
1285, all attornies were made by letters patent under 
the great ſeal, commanding the juſtices to admit the 
perſon to be his attorney. Theſe patents, where they were 
obtained, ſeemed to have been inrolled by a proper officer, 
called the clerk of the warrants; and alſo the courts in- 
rolled thoſe patents on which any proceedings were, If 
ſuch letters patent could not be obtained, the perſons 
were obliged to appear each day in court in their proper 
perſons. Gilb. H. C. P. 32, 33. 
The ſaid ſtatute of Veſf. 2. c. 10, gives to all perſons 
a liberty of appearing, and appointing an attorney, as if 
they had letters patent; and therefore the clerk of the 
warrants received each perſon's warrant, and upon the 
warrant it equally appeared to the court, that he had ap- 
pointed ſuch a one his attorney to the end of the cauſe, 
unleſs revoked; ſo that on each act there is no occaſion » 
of the plaintiff's and defendant's preſence, as was uſed 
before that time. This authority continues till judg- 
ment, and for a year and a day, and afterwards to ſue ove 
execution, and for a longer time, if they continne exe- 
cution; but if not, the judgment is ſuppoſed to be ſatis- 
fied ; and to make it appear otherwiſe, the plaintiff muſt 
again come into court, which he either does by a /ſeire fac” 
or an action of debt on the judgment. G15. H. C. P. 33. 
Tae attornies of B. R. are ot record as well as the at- 
tornies of C. B. 1 Roll. 3. And it is now the common 
courſe for the plaintiff and defendant to appear by attor- 
ney. F. M. B. 25. D. But where the party ſtands in con- 
tempt, the court will not admit him by attorney, but oblige 
him to appear in perſon. i4. 262. Outlawry is excepted by 
ſtat. 4&5 . & M. c. 18, unleſs where the court 
orders ſpecial bail. By flat. 13 W. 3. c. 6, atttornies 
are to take the oaths to government under penalties and 
diſability to practiſe. By ſtat. 1 H. 5. c. 4, no ſheriff, 
ſheriff's clerk, receiver, nor ſheriff 's bailiff ſhall be at- 
torney in the king's courts during the time he is in office 
with any ſuch ſheriff.” | | 
In Trinity Term 31 Gee. 3, a rule of court was made to 
prevent the admiſſion of perſons under irregular articles 
of cleckihip, c. chiefly to prevent the clerks of attor- 
nies from acting as principals. See 4 Term Rep. 379. 
Parties to fines, as well demandant or plaintiff as te- 
nants or defendants, that will acknowledge their right of 
lands unto others in pleas of warrantia charts, wvenant, 
Sc. before the fines paſs, ſhall appear perſonally, fo 
that their age, ideocy, or other default (if any be) may 
be diſcerned: provided that if any, by age, impotency, or 
caſualty, is not able to come into court, one of the juſtices 
ſhall go to the party and receive his cognizance, and ſhall 
take with him a knight or man of good fame. Barons of 
the exchequer and juſtices ſhall not admit attornies, but 
in pleas that paſs before them, and where they be aſſigned, 
Reſerving to the Chancellor his authority in admitting 
attornies, and to the Chief Jaſtices. ſtat. 15 Ed. 2. flat. 1. 
In reſpe& of the ſeveral courts, there are attornies at 
large, and attornies ſpecial, belonging to this or that 
court only. An attorney may be a ſolicitor in other 
courts, by a ſpecial retainer : one may be attorney on re- 
cord, and another do the buſineſs; and there are attor- 


nies who manage buſineſs out of the courts, Sc. far, 4 
H. 4. c. 18, was enacted, that the juſlices ſhould examine 
attornies, and remove the unſkilful ; and attornies ſhall 
ſwear to execute their offices truly, £7. and by ſtat. 


H. 6. c. 7, the number of attornies in Norfolk and Suffolk | 


were limited, ; 
By 3 Fac. I. c. 7, attornies, Oc. ſhall not be allowed 


any fees laid out for counſel, or otherwiſe, unleſs they 


have tickets thereof ſigned by them that receive ſuch fees; 
and they mall give in true bills to their clients of all the 
charges of ſuits, under their hands, before the clients 
ſhall be charged with the payment thereof. If they delay 
their client's ſuit for gain; or demand more than their 
due fees and diſburſements, the clients ſhall recover coſts 
and treble damages; and they ſhall be for ever after diſ- 
abled tobe attornies. None thall be admitted attornies in 
courts of record, but ſuch as have been brought up in the 
ſaid courts, or are well practiſed and ſkilled, and of an 
honeſt diſpoſition ; and no attorney ſhall ſuffer any other 
to follow a ſuit in his name, on pain of forfeiting 20 J. to 
be divided between the king and the party grieved. This 
ſtatute, as to fees to counſel, doth not extend to matters 
tranſacted in inferior courts, but only to ſuits in the 
courts of WefAminfter Hall. Carth. 147. 

By the ftat. 12 Geo. 1. cap. 29, If any who hath been 
convicted of forgery, perjury, ſubornation of perjury, 
or common barratry, ſhall practiſe as an attorney or 
ſolicitor in any ſuit or action in any court, the judge 
where ſuch action ſhall be brought hath power to tranſ- 
port the offender for ſeven years, by ſuch ways, and 
under ſuch penalties as felons, 7 

The act 2 Geo. 2. c. 23, ordains, That all attornies 
ſhall be ſworn, admitted and inrolled, before allowed to 
ſue out writs in the courts at #efminfier ; and after the 
firlt of December 1730 none ſhall be permitted to practiſe 
but ſuch as have ſerved a clerkſhip of five years to an at- 
torney, and they ſhall be examined, ſworn and admitted 
in open court ; and attornies ſhall not have more than two 
clerks at one time, Wc. Every writ and copy of any pro- 
ceſs ſerved on a defendant, and alſo every warrant made 
out thereon, ſhall be indorſed with the name of the attor- 
ney by whom ſued forth; and no attornies or ſolicitors 
ſhall commence any action for fees till a month after the 
delivery of their bills ſubſcribed with their hands: alſo 
the parties chargeable may in the mean time get ſuch 
bills taxed, and upon the taxation the ſum remaining due 
is to be paid in full of the ſaid bills, or in default the 
parties ſhall be liable to attachment, Sc. And the 
attorney is to pay the coſts of taxation, if the bill 
be reduced a ſixth part. A penalty of 501. inflicted, 
and difability to practiſe, for acting contrary to this 
ſtatute. : 


By „. 6 Geo. 2. cap. 27, Attornies of the courts at 


We/iminfler may practiſe in inferior courts. 

By 12 Geo, 2. c. 13. Attornies, Ic. that act in any 
county-court, without being admitted according to the 
ſtatute 2 Geo. 2. c. 23, ſhall forfeit 20 J. recoverable in 
the courts of record; and no attorney, who 1s a priſoner 
in any priſon, ſhall ſue out any writ, or proſecute ſuits ; 
if he doth, the proceedings ſhall be void, and ſuch attor- 
ney, &c. is to be ſtruck off the roll. But ſuits come 
menced before by them may be carried on. A quaker 
ſerving a clerkſhip, and taking his ſolemn affirmation 
inſtead of an oath, ſhall be admitted an attorney, 
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By the ſtat. 22 Geo. 2. c. 46, Perſons bound clerks to 
attornies or ſolicitors are to cauſe affidavits to be made 
and filed of the execution of the articles, names and 

laces of abode of attorney or ſolicitor, and clerk, and 
none to be admitted till the affidavits be produced and 
read in court ; no attorney having diſcontinued bulineſs 
to take any clerk. Clerks are to ſerve actually during 
the whole time, and make affidavits thereof. Perſons 
admitted ſworn clerks in Chancery, or ſerving a clerkſhip 
to ſuch, may be admitted ſolicitors. By the ſtat. 22 C. 2. 
c. 26, Any perſon duly admitted a ſolicitor, may be ad- 


| mitted an attorney, without any fee for the oath, or any 


ſtamp to be impreſſed on the parchment, whereon his 
ad miſſion ſhall be written, in the ſame manner as by ſtat. 
2 Geo. 2. c. 23.4 20, Attornies may be admitted ſolicitors. 
By lat. 25 Geo. 3. c. 80, Every admitted attorney, ſo- 
licitor, notary, proctor, agent or procurator, ſhall annually 
take out a ſtampt certificate [with a 5 . ſtamp if within 
the bills of mortality, and 3/.if elſewhere,] from the 
courts in which they practiſe, on penalty of 501. 
Attornies of courts, Oc. ſhall not receive or procure 
any blank warrant for arreſts from any ſheriff, without 
writ firſt delivered, on pain of ſevere puniſhment, expul- 
ſion, Fc. And no attorney ſhall make out a writ with a 
clauſe ac ctiam bilæ. &c. where ſpecial bail is not re 
quired by law. Paſ h. 15 Car. 2. See tit. Appearance. 
Action upon the caſe lies for a client againſt his attorney, 
if he appear for him without a warrant ; or if he plead a 
plea for him, for which he hath not his warrant. 4 Lill. 
Ar. 140. But if an attorney appear without warrant, 
and judgment is had, againſt his client, the judgment 


ſhall and, if the attorney be reſponſible; contra, if the 


attorney be not reſponſible. 1 Sale. 88. 

Action lies againit an attorney for ſuffering judgment 
againſt his client, by nil dicit, when he had given him a 
warrant to plead the general iſſue: this is underſtood 
where it is done by covin. 1 Dan v. Abr. 185. If an at- 
torney makes default in a plea of land, by which the 
party loſes his land, he may have a writ of deceipt againſt 
the attorney, and recover all in damages. Jed. An at- 
torney owes to his client ſecrecy and diligence, as well as 
fidelity ; and if he take reward on the other fide, or 
cauſe an attorney to appear aud confeſs the aCtion, Sc. he 
may be puniſhed. Hob. g. 

But action lies not againſt an attorney retained in a ſuit, 
though he knows the plaintiff hath no cauſe of action; 
he only acting as a ſervant in the way of his profeſſion. 
4 Int. 117: 1 Med. 209. I hough, where an attorney 
or ſolicitor is found guilty of a groſs negleQ, the court 
of Chancery has in ſome caſes ordered him to pay the colts. 
1 P. Wms. 593. He who is attorney at one time, is 
attorney at all times, pending the plea. 1 Dany. (og. 
And the plaintiff or defendant may not change his attor- 
ney, while the ſuit is depending, without leave of the 
court, which would reflect on the credit od attornies; 
nor until his fees are paid. Mich. 14 Car. A cauie is to 
proceed notwithſtanding the death of an attorney therein; 
and not be delayed on that account. For if an attorney 
dieth, the plaintiff or defendant may be required to 
make a new attorney. 2 Keb. 275. 

Attornies are liable to be puniſhed in a ſummary way, 
either by attachment, or having their names (truck out 
of the roll for ill practice, attended with fraud and cor- 
ruption, and committed againſt the obvious rules of juſ- 


tice and common honeſty; but the court will not eaſily 
be prevailed on to proceed-in this manner, if it ap- 
pears, that the matter complained of was rather owing to 
neglect or accident than delign ; or if the party injured 
has other remedy by act of parliament, or action at law. 
12 Mod. 251, 318, 440, 583, 657, 4 Mod. 357. 

If an attorney, defendant in an action, does not appear 
in due time, plaintiff may ſign a forejudger, which enables 
him to ſtrike the defendant off the roll, and then he may 
be ſued as a common perſon (ſtat. 2 H. 4. c.8,) and can- 
not be proceeded againſt by bill. On making ſatis faction 
to the plaintiff, an attorney ſo forejudged, may be re- 
ſtored. See Impey's Inſtructor Clericalis C. P. 521. 

Sometimes attornies are ſtruck off the roll on their own 
application, for the purpoſe of being called to the bar, 
Sc. and in this caſe, they muſt be diſbarred by their inn, 
before they are re-admitted attornies. Dovgl. 144. 

An attorney convicted of felony ſtruck of the roll. 
Cowop. 829. : 

They are alſo liable to be puniſhed for baſe and unfair 
dealings towards their clients, in the way of buſineſs, as 
for protracting ſuits by little ſhifts and devices, and put- 
ting the parties io unneceſſary expence, in order to raiſe 
their bills; or demanding fees for buſineſs that was never 
done; or for refuling to deliver up their client's writings 
with which they had been entruſted in the way of buſi- 
neſs; or money which has been recovered and received 
by them to their client's uſe, and for other ſuch like groſs 
and palpable abuſe. 2 Hawk. P. C. 144: 8 Mod. 306; 
12 Mad 516. 

In a criminal caſe the attorney for defendant may be 
his bail. Doug. 467. See tit. Bail. 

Payment to the attorney, is payment to the principal. 
Dougl. 623: 1 Black. R. 8. 

An action lies againſt an attorney for negleQing to 
charge a perſon in execution at his client's ſuit, accord- 
ing to a rule of court; although it ſeems it was rather 
want of judgment than negligence, 3 M. 325 :—But 
the court will not proceed againſt him for it in a ſum- 
mary way. 4 Burr. 2060. | 

An attorney has a lien on the money recovered by his 
client, for his bill of colts: if the money come to his 
hands he may retain to the amount of his bill. He may 
ltop it i rranfitu if he can lay hold of it; if he apply to 
the court, they will prevent it's being paid over until his 
demand is fatished, If the attorney give notice to the 
defendant not to pay till his bill be diſcharged, a pay- 
ment by the defendant after ſuch notice, would be in 
his own wrong, and like paying a debt which has been 


alligned after notice. Dougl. 238. 


The court under circumitances, will entertain a ſum- 
mary juriſdiction over an attarney in obliging him to 
deliver up deeds, Oc. on ſatisfaction of his hen, tho? 


they came into his hands as ſteward of a court and 


receiver of rents. 3 Term R. 275. See 1 Salk. 87: 
1 Lill. 148: MA Caſ. Law & Eg. 305. tne latter that 
an aitorney cannot detain papers delivered to him on a 
{pecial truſt for money due to him in that very buſineſs. 
Attormes have the privilege to ſue and be ſued only in 
the courts at Hefminjter, where they practiſe : they are 
not obliged © put in ſpecial bail, when defendants ; but 
hen they are plaintiffs, they may inũiſt upon ſpecial bail in 
all bai able cates. 1 Vent. 299: Hood's Infl. 450. But an 
attorney of one court, may in that court, hold an attorney 


a 


ATT 


of another court to bail. Attornies ſhall not be choſen into 

offices, againſt their wills. See tit. Abatement, Privilege. 
ATTORNEY OF THE DUTCHY COURT OF 

LANCASTER, Attornatus curiæ ducatũs Lancaſtriæ.] Is 


the ſecond officer in that court; and ſeems for his ſkill 


in law to be there placed as age to the chancellor, and 
choſen for ſome ſpecial truſt repoſed in him, to deal be- 
tween the king and his tenants. Corvel. | 


ATTORNEY GENERAL, Is a great officer under 


the king, made by letters patent. It is his place to exhibit 
informations, and proſecute for the crown, in matters cri- 
minal ; and to file bills in the Exchequer, for any thing con- 
cerning the king in inheritance or profits; and others may 
bring bills againſt the king's attorney. His proper place 
in court, upon any ſpecial matters of a criminal nature, 
wherein his attendance 1s required, is under the judges, 
on the left hand of the clerk of the crown: but this is only 
upon ſolemn and extraordinary occaſions ; for uſually he 
does not fit there, but within the bar in the face of the court. 

ATTORNMENT, Attornamentum from the French 
tou / nir, to turn. ]J—Sir Martin Wright and many other wri- 
ters have laid it down as a general rule, that by the old 
feudal law the feudatory cold not alien the feud without 
the conſent of the lord; nor the lord alien or transfer 
his ſeignory without the conſent of his feudatory. Frigh!'s 
Tenures 30, 31. It is certain that this doctrine formerly 
prevailed in England; if not at lealt to equal extent in 
other countries, a | 

This neceſſity of the conſent of the tenant to the alie- 
nation of the lord gave riſe in our old law to the doctrine 
of attorument; which at common law, ſignified only He 
conſent of the tenant to the grant of the ſeignory, whereby 
he agreed to become the tenant of the new lord Bur 
after the ſtatute quia em tores lerrarum. (15 Ed. 1. fl. 1,) 
was paſſed, by which tubinteadation was pronibited, it 
became neceſſary that when the reverſion or remainder- 
man after an eſtate for years, for life or in tail, granted his 
reverſion or remainder, the particular tenant thouuid at- 
torn to the grantee. The neceſſity of attornment was, in 


ſome meaſure ; avoided by the ſtatute of uſes; (27 H 8. 


c. 103) as by that ſtatute the poſſoſſion was 1mmediately 
executed to the uſe; and by the ſtatute of Wills; (3 & 
35 H.8.c.5;) by which the legal eltate is Immediately 
veited in the deviſee. N 
Attornments however ſtill continued to be neceſſiry in 


many caſes ; but both their neceſſity and efficacy are now 
almoſt totally taken away; for by ſtat. 4 un. c. 16. / , 
It is enacted, Thar all grants and conveyances of manors, 
lands, rents, reverſions, Fc. by fine, or otherwiſe, mall 
be good without the attornment of the tenants; but no- 


tice muſt be given of the grant, to the tenant, before 


which he ſhall not be prejudiced by payment of any rent 


to the grantor, or for breach of the condition for non- 
payment. And by tat. 11 Geo. 2. c. 19, attornments of 
lands, Sc. made by tenants to firangers claiming title 


"—_ 


to the eſtate of their landlords ſhall be null and void, 


and their landlord's poſſeſſion not affected thereby: though 
this ſhall not extend to vacate any attornment made pur- 
ſuant to a judgment at law, or with conſent of the land- 
lord; or to a mortgagee on a forfeited mortgage. 
Til the pafling of theſe ſtatutes, the doctrine of at- 
tornment was one of the molt copious and abſtruſe points 
of the law. But theſe acts having made attornmeut both 
unneceſlary and inoperative, the learning upon it may be 
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AUD 
ſaid to have become near entirely uſeleſs. See 1 . 309. 
AVAGE, or Avi/age. A rent or payment by tenants 
of the manor of Y//7i7tle in Eſſex, upon St. Leonard's day, 
6 November, for the privilege of pannage in the lord's 
woods, wiz, for every pig under a year-old, an half. 
penny; for every yearly pig, one penny; and for every 
hog above a year old, two-pence. Blount. 

AUCTIONARU, Auxionarii, Sellers, regrators, or re- 
tailers. Placit. Parl. 18 Ed. 1. But more properly brokers, 
AUCTIONS and AUCTIONEERS, Under at 
17 Geo. 3. c. 50: 19 Geo. 3. c. 25, 56: 21 Geo. 3. c. 17: 
22 Geo. 3. c. 66: 32 Geo. 3. c. 11, every Auctioneer mult 
take out an annual licence; paying within the bills of 
mortality 1/, 3 5. and without 5 5. 94. and under theſe 
ſtatutes and ſtat. 27 Geo. 3. c. 13, (explained by ſtatutes 
29 Geo. 3. c. 63: 30 Geo, 3. c. 26: 32 Geo. 3 c. 41, con- 
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taining certain exemptions) duties are impoſed on goods 


ſold by auction; which duties are a charge on the auc- 
tioneer, not on the purchaſer. 

The practice of Hing, as it is called, at auctions was 
in Bexwell v. Chriſtie, (Coup. 395, ) conſidered as illegal; 
but the legiſlature having enacted that property put up 
to ſale at auction ſhall, upon the knocking down the 
hammer, ſubject the auctioneer to the payment of certain 
duties, unleſs ſuch property can, by the mode preſ-ribed 
by the act be ſhewn to have been bought in by the owner 
himſelf, or by ſome perſon by him authored, ſeems 
indirectly to have given a ſanction to this practice which 
may materially affect the authority of the decifion in 
t alter v. Gaſcoigne, and the opinion in Bexaell v. Chriftic : 
ſee 2 Bro. C. KR 326 and the ſtat. 25 Geo. 3 c. 37. & 20. 
Forblangue's Treatife of Equity, . 145. | 

AU IENCE COURT, Curia audientiæ Cantuarienfis | 
A court belonging to the archbithop of anterbury, having 
the ſame authority with the court of atghes, thovgh in- 
ferior to it in dignity and antiquity, It was held in the 
archbifhop's palace; and in former times the art hb ſhops 
were wont tory and determine a great many ccclefiaſtical 
caules in their own palaces; but before they pronounced 
their definitive ſentence, they committed the matter to be 
argued by men learned in the law, whom they named 
their auditors; and ſo in time it grew to one ſgecial man, 
who at this day 15 called cauſarim negotiorampe audientiæ 
Cantuarierfis aer officialiss And to the om e oft auuitor 
was formerly joined the chancery of the arc hbithop, which 
meddlethi net ich any point of contentious junidiction, 
that is, decidivg of caules between party and patty, but 
only ſuch as are of office, and eſpeciaily «s are veluntarte 
Jarijdietionrs ; as the granting the cuſtody of ſpiritualties, 
during the vacan y of biſhopricks, inſtitutions to bene- 
fees, dilpenſations, Oc, but this is now dittingu:thed from 
the audience. The auditor of this court anciently by 
ſpecial commiſſion was <icar general to the archbithop, in 
which capacity he exerciſed eccleſiaſtical juriſuiction of 
every dioceſe becoming vacant within the province of 
Canterbury. 4 Ii. 337. But now theie three great offices 
of official principal of the archbiſhop, dean or judge of 
the peculiars, and official of the audience are, and have 
been for a long time paſt, united in one perſon under the 
general name of Dean of the arches. Jobi. 254. 

The archbiſhop of York hath in like manner his court 
of audience. 70%. 255. See Arches? court. 8 

AUDIENDO ET 'TERMINANDO, See title Oyer 
and Terminer, A//iſe, Fuſtices, | d | 

ts AUDITA 


AUD ITA QUERELA. 


AUDITA QUERELA. A writ whereby a defendant, 
againit whom judgment is recovered,.and who is therefore 
in danger ofexecution, or perhaps actually in execution, [or 
on a ſtatute- merchant, ſtatute - ſtaple or recognizance, | may 
be relieved upon good matter of diſcharge, which has hap- 
pened fince the judgment : as if the plaintiff hath given 
him a general releaſe; or if the detendant hath paid the 
debt to the plaintiff, without procuring ſatis faction to be 
entered on the record. In theſe and the like caſes where- 
in the defendant hath good matter to plead, but hath 
had no opportunity of pleading it, (either at the begin- 
ing of the ſuit, or puis darrein continuance, which mull 
always be before judgment,) an azdita querela lies, in the 
nature of a bill in equity, to be reheved againſt the 
oppreſſion of the plaintiff, It is a writ directed to the 
court ſtating that the complaint of the defendant had 
been heard (audit que eld defendentis,) and then, ſetting 
out the matter of the complaint, it at length enjoins the 
court to call the party before them, and, having heard 
their allegations and proofs, to cauſe juſtice to be done 
between them, Finch. L. 488: F. N. B. 102. It alſo lies for 
Bail, when judgment is obtained againit them by /cire 
facias to anſwer the debt of their principal, and it hap- 
pens afterwards that the original judgment againk their 
principal is reverſed : for here the Bail, after judgment 
had againſt them, have no opportunity to plcad this ſpe- 
cial matter, and therefore they ſhall have redreſs by 
audita querela ; (1 Rel. Ar. 308;) which is a writ of a 
molt remedial nature, and ſeems to have been invented, 
leſt in any caſe there ſhould be an oppreſũve detect of 
juſtice, where a party, who hath good defence, is too late 
to make it in the ordinary forms of law. But the indul- 
gence now ſhewn by the courts in granting a ſummary 
relief upon motion, in caſes of ſuch evident oppreſiion, 
(Lord Raym. 439: 1 Salt. 93,) has almoſt rendered uſe- 
leſs the writ of audita quercla and driven it quite out of 
practice. 3 Comm. 406. 

Some part of the old law on this ſubject is here ſtated; to 
give the ſtudent a general idea of this circuitous pro- 
ceeding., lf neceſſary to enter more at large into this 
learning, let him look into Vine, Abridgment, and 
Comyns*s Digeſt. : 

On a ſtatute, the conuſor or his heir may bring audiza 
querela, before execution is ſued out; but this may not 
de done by a ſtranger to the ſtatute, or a purchaſer of the 
land. 1 Danv. Abr. 630: 3 Rep. 13. If a leſſee cove- 
nants for him and his aſſignus to repair, and the leſſee aſ- 
ſign over, and the covenant is broken; if the leſſor ſues 
one of them and recovers damages, and then ſues the 
other, he may bring audita guerela for his relief. Bro. 
74. And where a man hath goods from me by my de- 
hvery, and another takes them from him, ſo that he is 
liable to both our ſuits: and one of us ſue and recover 


againſt him, and then the other ſues him, his remedy is 


by this writ. Dyer 232. One binds himſelf and his heirs 
in an obligation, if the obligee recover of the heir, and af- 
ter ſue the executors for the ſame cauſe, &c. they may 
have the writ audita querela. Plowd. 439. If two joint 
and ſeveral obligors are ſued jointly, and both taken in 
execution, the death or eſcape of one wiil not diſcharge 
the other, ſo as to give him this action; but if ſuch obli- 
gors be proſecuted ſeverally, and a ſatistaction is once had 
againſt one of them, or againſt the ſheriff upon the eſcape 


of one, the other may have it. Hob. 58; 5 Kep. 87, Judg- 
| 
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ment is had againſt a ſheriff on an eſcape of a perſon in ex- 
ecution, and atter the firſt judgment is reverſed for error; 
the ſheriff ſhall have relief by audita querela. 8 Rep. 142. 

If a plaintiff, that ſues as adminitirator, and recovers 
judgment and ſues out execution, has his letters of ad- 
miniſtration revoked ; the defendant mu? be relieved by 
aud'ta guerela. Style 417. 

If A. being within age becomes bail for B. and after 
two /cire fa. and uibil returned, judgment is given againſt 
A. Oc. he may have an audita querela, and avoid the re- 
cognizance, and ſo the judgment thereupon of conſe- 
quence ſhall be avoided. Yelv. 155. 

But if 4. being within age enters into a bond to B. who 
procures C. without any warrant, to appear for A. and 
con feſſes a judgment thereupon, yet A. thall not have an 
audita quercla, but he muſt take his remedy by action of 
diſceit againſt the attorney. Cro. Zac. 694. 

The writ of audita querela may be had, where a recog- 
niſance or ſtatute entered into is defective, and not good; 
or being upon an ulurious contract, by dureſs of impri- 
ſonment, or where there is a defeaſance upon it, &c. 
Moor, Ca. 1097: 1 Browni, 39: 2 Bult. 320. So upon 
ſhewing an acquittance of the cogniſee, on a ſuggeſtion 
that he had agreed to deliver up the ſtatute: 1 Rel. 30g. 
Where one enters into a ſtatute, and after ſells his lands 
to divers purchaſers ; or judgment is had againft a man, 
who leaves land to ſeveral heirs, Sc. and one of the pur- 
chaſers, or one heir alone is charged, he may have this 
writ againſt the reſt to contribute to him. 3 Rev. 44: 
2 Bult. IS. 

Where a ſtatute or recogniſance is acknowledged be- 
fore one who hath not power to take it, and afterwards 
the cogniſor makes a feoffment of the land to another, 
and the cogniſee taketh out execution, in ſuch caſe the 
feoffee may have an audita guerela, and avoid the execu- 
tion. Dyer 27, 35. 

If A. enters into a ſtatute to B. and pays the money 
at the day afligned, upon which the ſtatute is cancelled, 
and after B. torges a new ſtatute in the name of A. in 
this caſe 4. may relieve himſelf by andita querela; for 
the forged ſtatute having all the eſſentials of a true one, 
the court was obliged to look on it as ſuch till the con- 
trary appeared; which the cogaiſor could not ſet forth 
before execution, having no day to appear judicially in 
court, and therefore is put to this writ to avoid the exe- 


cution founded on the injuſtice of the pretended conuſee. 


F. M. B. 104. | 

If upon an elegi? the ſheriff takes an inquiſition, and 
there are ſeveral lands found ſubject to the extent, and 
ſeveral values found, and the ſheriff returns, that he has 
delivered ſome of the lands in particular for the moiety, 
where it appears according to the values found, that an 
equal moiety is not delivered to the party who recovered, 
but more than a moiety; yet this is not void, nor is it a 
diſleiſin by the entry, but only voidable by owita guerela, 
1 Rol. Abr. 305. EP 

If two executors ſue execution for damages recovered 
by the teſtator, where one hath releaſed, an audita gu- 
rela lies againſt both. 1 Noel. Abr. 312. 

IH 4. cogniſee of a ſtatute releaſes to the tenant all 
right, 1atereſt, and demand, together with all ſuits and 
executions, aud afterwards ſues execution, the tertenant 
hall have an audita querela to ſet aſide this execution, 
Cro. Elix. 40: 1 And. 133. | . 
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it may be returnable in the ſame court. F. N. B. 105 6. 


C. B. where the record is. F. N. B. 105. 


AUD 


So in treſpaſs or other action, if it be found for the 
Plaintiff by if prius, and after, before the day in bank, 
the plaintiff releaſes to the defendant, and after judgment 
is given for the plaintiff, the defendant ſhall have an 
audita quercla upon this matter; becauſe he could not 
plead the releaſe at the day in bank. 1 Rel. Abr. 307. 

In an audita querela, the proceſs is a wenire facias, dif- 
tringas, alias, pluries ; and if non eff inventus be returned, 
or that he hath nothing, the plaintiff ſhall have a cap.as 
againſt the defendant. F. N. B. 104: Dyer 297. 6. 

If an audita querela is founded on a record, or the per- 
ſon bringing it is in cuſtody, the proceſs upon it is a ire 
facies ; but if founded on matter of fact, or the party is a 
large, then the proceſs is a dere. 1 Salk. 92. | 

And if there be a default by the defendant upon a 
ſeire frci, or two nihils returned, the plaintiff ſhall have 
judgment. 1 Salz. 93. But, where an audita querela is 
ſued quia timet, and the party is at large, there ſhall ne- 


ver be a /cire facias. 1 Salk. 92: 1 Inft. ro. a. 


An audita querela ſhall be granted out of the court, 
where the record upon which it is founded, remains, or 


And therefore if a man recover in B. R. or C. B. the 
defendant, having a releaſe af.er judgment, and before 
execution, ſhall ſue the audita querela out of B. R. or 
So, if a re- 
cognizance be acknowledged in C. B. and execution be 


ſued upon it after releaſe, the defendant ſhall ſue the 


audita querela out of C. B. F. N. B. 105. But an au- 
dita querela may be by original; and upon a judgment 
in C. B. it goes out of chancery returnable in C. B. 
F. N. B. 105. 9 

The writ of audita querela ſhall be allowed only in open 
court. 1 Bal. 14d: 2 Balg. 97: 2 Show. 240. 

Upon audita querela brought, a /uper;/edeas ſhall go to 
ſtay execution: and the judgment in this action is, to be 
diſcharged of execution. Hob. 2. If an audita quercla be 
unduly gotten, upon a falſe ſurmiſe, it may be quaſhed. 
1 Bulft. 140. This writ lies not after judgment upon a 
matter which the party might bave pleaded before. Cro. Eliz, 
35. A bare ſurmiſe is not ſufficient to avoid a judg- 
ment; but generally ſome ſpecialty muſt be ſhewn. Cys. 
Fac. 579. Upon a releaſe or other deed pleaded, no 
ſuperſedeas will be granted till the plaintiff in the audita 
guerela hath brought his witneſſes into court to prove the 


© deed: and if execution be executed before, bail is to be 


put in by allowance of the court. 1 Lill. Alr. 151. 

Upon a motion for an allowance of an audita guerela, 
it was held, that bail muſt be given in court and not elſe- 
where; unleſs in caſes of neceſſity, to be allowed by the 
court, and then it may be put in before two judges. 
Palm. 422. 

A man nonſuited in an audita querela, may have a new 
writ. F. N. B. 104. When lands are extended on any 
ſtatute, Sc. before the time, audita querela lieth. 22, 
46 E. 3. A writ in the nature of an audita guerela, has 
been made out returnable in B. R. on a ſpecial pardon, 
ſetting forth the whole matter. 7er#. Cent. log. 

AUDITOR, La-. ] An officer of the king, or other 


perſon or corporation, who examines yearly the accounts of 


all under-officers, and makes up a general book, which 


ſhews the difference between their receipts and charge, 
and their ſeveral allowances, commonly called alloca- 
lions: as the auditors of the excheguer take the accounts of 


| 


AVE 
thoſe receivers who collect the revenues. 4 If. 106, 
Receivers general of fee-farm rents, Ic. are alſo termed 
auditors, and hold their audits for adjuſting the accounts 
of the ſaid rents at certain times and places appointed, 
And there are auditors aſſigned by the court to audit and 
ſettle accounts in actions of account, and other caſes, 
who are proper judges of the cauſe, and pleas are made 


before them, &. 1 Brownl. 24.—See tit. Account, 
AUDITOR OF THE RECEIPTS, An officer of the 


| excheguer, that files the tellers? bills, and having made an 


entry of them, gives the lord treaſurer, Sc. weekly, a 
certiſicate of the money received; he makes debentures 
to the tellers, before they pay any money ; and takes 
their accounts: he alſo keeps the ack book of receipts, 
and the treaſurer's key of the treaſury, and ſeeth every 
teller's money locked up in the treaſury. 4 7». 107. 

AUDITORES, the ſame with ardientes, 1. e. the cate- 
chumens, or thoſe who were newly inſtructed in the my- 
ſteries of the Chriſtian religion before they were admitted 
to baptiſm; and auditorium was that place in the church 
where they ſtood to hear, and be intrutted, now called 
the zave of the church: and in the primitive times, the 
church was ſo ſtrict in keeping the people together in that 
place, that the perſon who went from thence in ſermon 
time was excommunicated. Blount.” 

AUDITORS OF THE IMPREST, Officers in the ex- 
chequer, who formerly had the charge of arditing the great 
accounts of the king's cuſtoms, naval and military expen- 
ces, &c. But who are now ſuperſeded by the Com. 
miſſioners for auditing the publick accounts. See title 
Accounts Publict. 

AVENAGE. from the Lat. avena.] A certain quan- 
tity of oats paid by a tenant to his landlord as a rent, oy 
in lieu of ſome other duties. Blount. 

AVENOR, avenarius, from the Fr. avoine, oats.] An 
officer belonging to the king's ſtables, that provided 
oats for his horſes ; mentioned Stat. 13 Car. 2. cap. 8. 

'AVENTURZ@A, Aitventures or trials of ſkill at arms; 
military exerciſes on horſeback. — Af/a de armis : Brad's 
Append. Hit. Eng. 250: Addit. Mat. Paris, p. 149. 

 AVENTURE, (properly adventure). A miſcthance 
cauling the death of a man: as where a perſon is ſudden- 
ly drowned, or killed by any accident, without felony. 
Co. Lit. 391. c 

AVE Ra, gua/tovera, from the Fr. ou dr e and ownrage, 
delut operagium. ] Signifies a day's work of a ploughman, 
formerly valued at 8 d. It is found in Domeſday. 4 Int. 269. 

AVERAGE, averagium.] Is ſaid to ſignify ſervice 
which the tenant owes to his lord by horſe or carriage : 
but it is more commonly uſed for a contribution that 
merchants and others make towards their loſſes, who 
have their goods caſt into the ſea, for the ſafeguard of the 
ſhip, or of the other goods and lives of thoſe perſons that 
are in the ſhip, during a tempeſt. It is in this ſenſe 
called average, becauſe it is proportioned and allotted 
after the rate of every man's goods carried. See title 
Inſurance. 

Awerage is likewiſe a ſmall duty, paid to mafters of 
ſhips when goods are ſent in another man's ſhip, for 
their care of the goods, over and above the freight. 

AVERAGE OF CORN FIELDS, The ſtubble or 
remainder of ſtraw and graſs left in corn fields after the 
harveſt is carried away. In Kezt it is called the gratten, 
and in other parts the roughings, Cc. | 

AVER 


AVE 

AVER CORN, Is a reſerved rent in corn, paid by 
farmers and tenants to religious houſes : and ſignifies, by 
Somner, corn drawn to the lord's granary, by the working 
cattle of the tenant. *T'is ſuppoſed that this cuſtom was 
owing to the Saxon cyriac ſceat, a mealure of corn brought 
to the prieſt annually on St Martiu's day, as an oblation 
for the firſt-fruits of the earth: under which title the re- 
ligious had corn-rent paid yearly; as appears by an in- 
quiſition of the eſtate of the abbey of Gl/a/onbury. A. D. 
1201. 7 

AVER LAND, Seems to have been ſuch lands as the 
tenants did plough and manure, c averiis /uzs, for the 
proper uſe of a monaſtery, or the lords of the ſoil. Man. 
An J. 

AVER PENNY, (or average penny). Money paid to- 
wards the king's averages or Carriages, or to be freed 
thereof. —Rafal. 

AVER:SILVER, A cuſtom or rent formerly ſo called. 
Corel. 

AVERIA, Cattle: Selman deduces the word from 
the Fr. over, to work, as if chiefly working-cattle : 
though it ſeems to be more probably from awsir, to have 
or poſſeſs: the word ſometimes including all perſonal 
eltate, as catalla did all goods and chattels. This word 


is uſed for oxen or horſes of the plough ; and in a gene- 


ral ſenſe any cattle. Averia clongata; fee Elongatu. 

AVERIIS CAPTIS IN WITHERNAM. A writ for 
the taking of cattle to his uſe, who bath cattle unlawfully 
diſtrained by another, and driven cut of the county 
where they were taken, ſo that they cannot be replevied 
by the ſheriff, Reg. Orig. 82. See tit. Dir,. a 

AVERM ENT, werificatio, from the Fr. arverer, 7. e. 
wverificare, teffari.] Is an offer of the defendant to make 
good or juſtify an exception pleaded by him in abatement 
or bar of the plaintiff's action: and it ſignifies the act, as 
well as the offer, of juſtifying the exception; and not only 
the ſorm, but the matter thereof. Co. Lit. 362. Awer- 
ment is either general, or particular; general, which 
concludes every plea, c. containing matter aflirmative, 
and ought to be with theſe words, aud Ibis he is ready to 
der, &c, Particular avermert is when the life of te- 
nant for life, or of tenant in tail, Oc. is averred. Ibid. 
As to general averzents fee tit. Pleading. With reſpect to 
particular averments, the following quotations may terve 
as examples. —See further Yin. Abr. tit. Averment. 

He that claims ate from tenant for life, or in tail, or from 
tarſen of a churc/1, ought to aver his life. B/. Hate, pl. 18. 

Where one thing is to be done in conſideration of an- 
other, on contracts, Ec. there muſt be an averment of 
performance, but where there is promiſe againſt promiſe, 
there needs no averment; for each party hath his action, 
1 Lev. 87. he ule of averment being to aſcertain what 
15 alledged doubtfully, deeds may ſometimes be made 
good by averment, where a perſon is not certainly named; 
but when the deed itſelf is void for uncertainty, it cannot 
be made good by awverment. 5 Rep. 155. Acverment can- 
not be made againſt a record, which imports in itſelf an 
uncontrolable verity. Co. Lit. 26: Fenk. 232. 

Where a //atute is recited, there one may not aver that 
there is no ſuch record; fof generally an averment, 
as this is, doth not lie againſt a record; for a record is a 
thing of ſolemn and high nature, but an averment 1s but 
the allegation of the party, and not fo much credit in law 
to be given to it, Lil. P. R. 155, | 


| 488, 


AVERMENT. 


Averment lies not againſt the proceedings of a court of 


record. 2 Hawk. P. C. c. 1. ſe. 14. Nor ſhall it be ad- 
mitted againſt a will concerning lands. 5 R-p. 68. And 
an awvermeut ſhall not be allowed where the intent of the 
teſtator cannot be collected out of the words of the will. 
4 Rep. 44. One may not aver a thing contrary to the 
condition of an obligation, which is ſuppoſed to be made 
upon good deliberation, and before witneſſes, and there- 
fore not to be contradicted by a bare averment. 1 Lill, 
Abr. 156. 

An . of a wicked and unlawful conſideration of 
giving a bond, may well be pleaded, though it doth not 
appear on the face of the deed: and any thing which 
ſhews an obligation to be void may well be averred, al- 
though it doth not appear on the face of the bond. Ad- 
judged on demurrer, after two arguments in the caſe of 
Coll:ns and Blantern, C. B. Eaftcr, 7 Geo. 3: 2 Wilſen, 


* 
9 fan heir is ſued on the bond of his anceſtor, it muſt 
be 2cerred that the heirs of the obligor were expreſsly 
bound. 2 Saund. 136. In declaring you ſhew that the 
obligor bound his heirs - Another conlideration than that 
mentioned in a deed, may be averred, where it is not re- 
pugnant or contrary to the deed. Dyer 146. But a con- 
ſideration may not be averred, that is againſt a particu- 
lar expreſs conſideration ; nor may averment be againſt a 
conſideration mentioned in the deed, that there was no 
conſideration given. 1 Rep. 175: 8 Rep. 155. If an 
eſtate is made to a woman that hath a huſband, by fine 
or deed, for her life; in this caſe it may be aterred to be 


made to her for her jointure, although there be another 


uſe or conſideration expreſſed. 4 Rep. 4. 'Awverment may 
be of a uſe upon any fine, or common recovery ; though 
not of any other uſe than what is expreſſed in it: it may 
be received to reconcile a fine, and the indenture to lead 
the uſes, Dyer 311: 2 Bulft. 235: 1 And. 312. 

If one has rwo manors known by the name of M. and levies 
a fine or grants an annuity out of his manor of J. he 
ſhall by averment aſcertain which of them it was; per cur. 
6 Mad. 235: Cha. Rep. 138. | 

If a piece of ground was anciently called by one name, 
and of late is called by another, and it is granted to me 
by this new name; an avermen* may be taken that it is 
all one thing, and it will make it good. Dyer 37, 44- 
No awverment hes againſt any returas of writs, that are 
definitive to the trial of the thing returned ; as the re- 
turn of a ſheriff upon his writs, Sc. But it may be 
where ſuch are not definitive; and againſt certificates 
upon commiſſions out of any court: alſo againſt the re- 
turns of bailifis of franchiſes, ſo that the lords be not 
prejudiced by it. Dyer 348: 8 Rep. 121: 2 Oo. 13. 

As to Averments in actions on the caſe for words, See 
tit. {ion II. 1. 

:\ ſpecial averment muſt be made upon the pleading of 
a general pardon, for the party to bring himſelf within 
the pardon, Hob. 67. A perſon may aver he is not the 
ſame perſon on appeal of death in favour of life. 1 Ne!/. 
Abr. 305. 

Where a man is to take a benefit by an a? of parlia- 
ment, there in pleading he muſt aver, that he is not a per- 
/on excepted 3 but where he claims no benefit by it, but 
only to keep that which he had before, in ſuch caſe it is 
not neceflary to make ſuch averment. Plow, Com. 87, 
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Pleas merely in the negative, ſhall not be averred, be- 
cauſe they cannot be proved: nor ſhall what is againſt 
preſumption of law, or any thing apparent to the court. 
Co, Lit. 362, 373. By ſtatute 4 & 5 Ann. c. 16, no ex- 
ception or advantage ſhall be taken upon a demurrer, for 
want of azerment of hoc paratys eft, Ye. except the ſame be 
{ſpecially ſet down for cauſe of demurrer. See tit. Amendment. 

AVERRARE. To carry goods in a waggon, or upon 
loaded horſes, a duty required of ſome cuſtomary te- 
nants. Cartular. Glaſton. MS, F. 4. : 

AUGEA, A ciſtern for water. Reg. Eccl. Nell. MS. 

AUGMENTATION, avgmentatio.] The name of a 
court erected 27 H. 8; for determining ſuits and contro- 


verſies relating to monaſteries and abbey lands. The in- 


tent of this court was, that the king might be juſtly dealt 
with, touching the profits of ſuch religious houſes, as 
were given to him by a& of parliament. It took its 
name from the azgmentation of the revenues of the crown, 
by the ſuppreſſion of religious houſes : and the office of 
augmentation, which hath many curious records, remains 
to this day, though the court hath been long ſince diſ- 
ſolved. Terms de Ley 68. 

AVISAMENTUM, Advice, or counſel—— De avi- 
ſamento E& conſenſu concilii naſtri conceſſimus, Ec. was the 
common form of our ancient kings” grants. 

AULA, i. e. A court-baron, aula iSidem tent die, Oc. 
Aula reccle/ie is that which is now termed navis eccleſiæ. 
Eadm. lib. 6. p. 141. 

AULNAGE See ALNAGE. 

AUMONE, Fr. aumo/ne, alms.] Tenure in aumone is 
where lands are given in alms to ſome church, or 1eli- 
gious houſe, upon condition that a ſervice or prayers 
{hall be offered at certain times for the repoſe of the do- 
nor's ſoul. Brit. 164. Vide Frankalmoign. 

AUNCEL or AUNSEL-WEIGHT, qua hand ſale- 
weight, or from an/a, the handle of the balance.] An an- 
tient manner of eveighing, by the hanging of ſcales or 
hooks at each end of a beam or ſtaff, which by lifting up 
in the middle with one's finger or hand, diſcovered the 
equality or difference between the eight at one end and 
the thing «vezghed at the other. This weighing, being 
ſubjeQ to great deceit, was prohibited by ſeveral ſtatutes, 
and the even balance commanded in its ſtead. But not- 
withſtanding, it is ſtill uſed in ſome parts of England: and 
what we now call the /i/liards, a fort of hand-weighing 
among butchers, being a ſmall beam with a weight at one 
end, (which ſhews the pounds by certain notches) ſeems 
to be near the ſame with the auncel-weight.—See tit. 
Weights and Meaſures. | 

AUNCIATUS.] Antiquated. Brompton, lib. 2. cap. 
24. far. 6. 

xVOIDANCE, In the general ſignification, is when 
a beneſice is void of an incumbent ; in which ſenſe it is 
oppoſed to plenarty. Avoidances are either in fact, as 

by death of the incumbent; or in lat: and may be by 
ceſlion, deprivation, reſignation, Qc. See tit. Ad vcauſon. 
_ AVOIRDUPOIS, or averdupois. Fr. avoir du poids, 
i. e. habere pondus, aut juſti efſe-ponderis.) A weight differ- 
ent from that of troy-weight, which contains but twelve 
ounces in the pound, whereas this hath ſixteen ounces : 
and in this reſpect it is probably ſo called, becauſe it is 
of greater weight than the other. It alſo ſignifieth ſuch 
merchandizes as are weighed by this weight; and is 
mentioned in divers ſtatutes. See tit, Peights, | 


; 


AVO 

AVOW See Awvo:y. Fes 

AVOWELE, Of a church benefice. Britt. e. 29. See 
Advocate. 

AVOWRY. Is where a man takes a diſtreſs for rent 
or other thing, and the party on whom taken ſues forth 
a repletin, then the taker ſhall juſtify his plea for wha: 
cauſe he took it; and if in his own right, he mult ſhew 
the ſame, and avoao the taking; but if he took it in 
right of another, he muſt make cogni/ance of the taking, 
as bailiff or ſervant to the perſon in whoſe right he took 
the ſame. Terms de Leys 70: 2 Lill. 454. The avowy 
muſt contain ſufficient matter for judgment to have re- 
turn: but ſo much certainty is not required in an awov/; 
as in a declaration; and the awowart is not obliged to 
alledge ſeiſin within the ſtatute of limitations. Nor ſhall 
a lord be required to awvory on any perſon in certain; but 
he mult alledge ſeiſin by the hands of ſome tenant within 
forty years. Stat. 21 Hen. 8. c. 19: 1 Int. 268. In avorv- 
ry ſeiſin in law is ſufficient, ſo that where a tenant hath 
done homage or fealty, it is a good ſeiſin of all other 
ſervices to make an avowry, though the lord, &c. had 
not ſeiſin of them within ſixty years. See Stat. 32 4. 8. 


cap. 2: 4 Rep. 9. A man may diftrain and avorv for 


rent due from a copyholder to a lord of a manor ; and 
alſo for heriots, homage, fealty, amercements, Oc. 
1 Nei. Abr. 315. 

If a perſon makes an aworory for two cauſes, and can 
maintain his avorry but for one of them, it is a good 
avowry : and if arr avorory be made for rent, and-it ap- 


| pears that part of it is not due, yet the avorwy is good 


for the reſt: ſuppoſing ſufficient rent due to juliify a 
diſtreſs. An avcwwy may be made upon two ſeveral titles 
of land, though it be but for one rent; for one rent may 
depend upon ſeveral titles. 1 Lill. Abr. 157: Saund. 


285. If a man takes a diſtreſs for rent reſerved upon a 


leaſe for years, and afterwards accepts a ſurrender of the 
lands, he may nevertheleſs avow, becaule he is to have 
the rent due, notwithſtanding the ſurrender. 1 Dauv. 
Abr. 652. Where tenant in tail aliens in fee, the donor 
may avow upon him, the reverſion being in the donor, 
whereunto the rent is incident. %. 650. If there be 
tenant for life, remainder in fee, the tenant for life may 
compel the lord to avorv upon him: but where there is 
tenant in tail, with ſuch remainder, and the "tenant in 


tail makes a feoffment, the feoffee may not compel the 


lord to arow upon him. 1 Danv. Abr. 648: Co. Lit. 
268. If the tenant enfeoffs another, the lord ought to 
avow upon the feoffor for the arrearages before the feoff- 
ment, and not upon the feoffee. 1 Danv. 650. The 
lord may azow upon a diſſeiſor. 20 Hen. 6. And if a 
man's tenant is diſſeiſed, he may be compelled to awry, 
by ſuch tenant or his heir. A defendant in replevin may 
avoy or juſtify ; but if he juſtifies he cannot have a re- 
turn. 3 Lev. 204. The defendart need not aver his 
avowwry with an hoc paratus et, Ec. By Stat. 21 Hen. 8. 
c. 19, it is enacted, That if in any replegiare for rente, 
Oc. the avowry, cogniſance, or juſtification be found 
for the defendant, or the plaintiff be nonſuit, Sc. the 
defendant ſhall recover ſuch damages and coſts as the 
plaintiff ſhould have had, if he had recovered. See Pull. 
N. P. 57, that this ſtatute does not extend to an avowry 
for a nomine pune or eſtray. And by Stat. 17 Car. 2. 
c. 7, When a plaintiff ſhall be nonſuit before iſlue in any 
ſuit of replevin, Sc. removed or depending in any of the 


courts. 
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courts at 1/*Amin/ter, the defendant making ſuggeſtion 
in the nature of an awvorwyy for rent, the court on prayer 
ſhall award a writ to inquire of the ſum in arrear, and 
the value of the diſtreis, c. upon return whereof the 
defendant ſhall recover the arrears, if the diltreſs amounts 
to that value, or elſe the value of the diſtreſs with colts ; 
and where the diſtreſs is not found to the value of the ar- 
rears, the party may diſtrain for the reſidue. See titles 
Diſtreſs and Repleviu. 

AURUM REGINA, The queen's gold.—This is 
a royal revenue belonging to every queen-conſort du- 
ring her marriage, from every perſon who hath made a 
voluntary offering or fine to the king, of ten marks or 
upwards, in contideration of any grants, & by the 
king to him; and it is due in the proportion of ↄone— 
tenth part more, over and above the entire fine to the king. 
1 Comm. 221. 

AUSCULTARE. Formerly perſons were appointed 
in monaſteries to hear the monks read, and direct them 
how, and in what manner they thould do it with a grace- 
ful tone or accent, to make an impreſſion on their hear. 
ers, which was required before they were admitted to 
read publickly in the church ; and this was called au/- 
cultare, See Lanfrancus in Decretis pro ordine Beneuick. 


6&0: 

AUSTURCUS, and Ofturcus, A goſhawk; from 
whence we uſually call a faulconer, who keeps that kind 
of hawks, an ringer. In ancient deeds there has been 
reſerved, as a rent to the lord, unum auftircum. 

AUTER DROIT, An expreſſion uſed where perſons 
ſue or are ſued in another's right; as executors, admini- 
ſtrators, &c. 

AUTERFOITS ACQUTT, Is a plea by a criminal 
that he was heretofore acguitted of the ſame treaſon or 
felony : for one ſhall not be brought into danger of his 
life, for the ſame offence more than once. 3 I,. 213. 
Except by appeal of death which is a private ſuit. See 
tit. {ppeal. There is allo plea of autrrfoits convict, and 
auterfoits attaint; that he was heretofore convicted, or 
attainted, of the ſame felony. In appeal of death, au- 
terfoits acquit, or auterfoits attaint, upon indictment of the 
ſame death, is no plea. H. P. C. 244. But in other 
caſes where a perſon is attainted, it is to no purpoſe that 
he ſhould be attainted a ſecond time. And conviction 
of manſlaughter, where clergy is admitted thereon, will 
bar any ſubſequent proſecution for the ſame death. 
2 Hawh, P. C. c. 35, 36. 

AUTHORITY, Is nothing but a power to do ſome- 
thing: it is ſometimes given by werd, and ſometimes by 
writing alſo it is by writ, warrant, commiſſion, letter 
of attorney, c. and ſometimes by /aw. The authority 
that is given mult be to do a thing lawful ; for if it be 
for the doing any thing againſt law, as to beat a man, 
take away his goods, or diſſeiſe him of his lands, this 
will not be a good antbority to juſtify him that doth it. 
Dyer 102 : Keilw. 89. An authority given to another 
perion, to do that which a man himſelf cannot do, 1s 
void: and where an authority is lawful, the party to 
whom given muſt do the act in the name of him who 
gave the authority. 11 Rep. 87. Where an authoricy is 
given by law, it muſt be ſtrictly purſued; and if a per- 
ſon acting under ſuch authority, exceeds it, he is liable 
to an action for the exceſs. 


«fn authority in /ome caſes cannot be transforred,—Thus a 
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perſon who has an authority to do any act for another, 
mult execute it himſelf, and cannot transfer it to another: 
for this being a truſt and confidence repoſed in the party, 
cannot be aſſigned to a ſtranger whoſe ability and inte · 
grity were not ſo well thought of by him for whom the 
act was to be done. 9 Co. 77 b: 1 Kol. Abr. 330. 

Some authorities likewiſe determine with the life of the per- 
ſon who gave them. 

The authority given by letter of attorney muſt be exe- 
cuted during the life of the perſon that gives it; becauſe 


the letter of attorney is to conſtitute the attorney my re- 


preſentative for ſuch a purpoſe, and therefore can conti- 
nue in force only during the life of me that am to be re- 
preſented. 2 Kol. Abr. 9g: Co. Lit. 52. 

But if any corporation aggregate, as a mayor and com- 
monalty, or dean and chapter, make a feoffment and 
letter of attorney to deliver ſeiſin, this authority does not 
determine by the death of the mayor or dean, but the 
attorney may well execute the power after their death: 
becauſe the letter of attorney 1s an authority from the 
body aggregate, which ſubſiſts after the death of the 
mayor or dean, and therefore may be repreſented by their 
attorney; but if the dean or mayor be named by their 
own private name, and die before livery, or be removed, 
livery after ſeems not good. Co. Lit. 52: 2 Rol. Abr. 12. 

It is a rule that every authority ſhall be countermanda- 
ble, and determine by the death of him that gives it, &c. 
But where an intereſt is coupled with an authority, there 
it cannot be countermanded or determined. Aud. 1: Dyer 
190: and See Viner's Abridgment tit. Authority. 

A deviſe to another o have the diſpeſing, eng and 
letting his land; fo a deviſe to his ſon, but that his wife 
/>2l! take the profits; ſo a deviſe, that his executor ſhall 
have the overſight and dealing of his lands; fo a deviſe to 
an infant in tail, but that G. D. ſhall have the over /izbt 
of his will, and the education of his fon till of age, and, 
to receive, ſet, and let for him; theſe and ſuch like words 
give the deviſee an authority, but no intereſt. Dyer 26. b, 
331: 2 Leon. 221: 3 Leon. 78. 216: Moor 635. S. P. 
Cro. Eliz. 674, 678, 734. 

The law makes a difference where land; are deviſed t 
executors to ſell, and where the deviſe is, that 5:i; lands ſhall 
be fold by his executors ; for in the ſirſt caſe an intereſt paſſes 
to the executors, becauſe the lands are expreſsly deviſed 
to them, but in the other caſe they have only an autho- 
rity to ſell. Gold. 2: Dyer 219; Mor 61 3; Keiky. 107 6: 
1 Aud. 145, | 

1 he teitator deviſed, that his executors ſhould receive 
the Me and frofits of his lands till his ſon came of age, 
to pay his debts and legacies, and to breed up his younger 
children; the teſtator died, ſo did the executor, during 
the minority of the ſon, having firſt made J. S. his exe- 
cutor ; adjudged, that this executor of an executor may 
diſpoſe of the ///aes and profits for the purpoſes mentioned 
in the will during the infancy of the ſon; becauſe the 
firſt executor had not only a bare authority, but an intereſt 
velled in him. Dyer 210. 

Where the teſtator gives another authority 2 %% his 
lands, he may fell the inheritance, becauſe he gave him 
the ſame power he had himſelf, and in ſuch caſe the pur- 
chaſer ſhall be in by the deviſe. 2 Rep. 53. 

An authority may be apportioned or divided, but an in- 
tereſt is inſeparable from the perſon, and where an act, 
which is in its nature indifferent, will work two ways, 
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the one by an authority, and the other by an intereft, the 
« Jaw will attribute it to the z»tere/?. But where an iztere/? 
and authority meet, if the party declare, that the thing 
ſhall take effect by virtue of his authority, there it ſhall 
_ prevail againſt the 2g. 6 Rep. 17. 

In many caſes authorities muſt be flriftly executed according 
to the forver given. 

If a man deviſe that his executors ſpall ſell his land, this 
gives but a naked authority; and the lands, till the ſale 
is made, deſcend to the heir at law; and in this caſe all 
muſt join in the ſale; and if one die, i it being a bare au- 
thority, cannot ſurvive to the reſt. Co. Lit. 112 6: 113a: 
181 6. 

But if a man by will give [and to executors to be fold, 
and one of them die, the ſurvivors may ſell ; for the trult 
heing coupled with an = FW ſhall ſurvive together 
with it. Co. Lit. 1136: 181 6 

If a letter of attorney be to make livery upon condi- 
tion, ſo as to make a conditional feoffment, and the at- 
torney delivers ſeiſin abſolutely, the livery is not good; 
becauſe the attorney had no authority to create an abſo- 
late fee ſimple; and therefore ſuch abſolute feoffment 
ſhall not bind the feoffor, becauſc he gave no ſuch ,au- 
| thority. 2 Rl. Abr. g. 

' If a warrant of attorney be given to make livery to one, 
and the attorney makes livery to two; or if the attorney 
had authority to make livery of Black- cre, and he made 
livery of Blacs- Acre and W%ite-4cre, though the attorney 
has in theſe caſes done more, yet there is no reaſon that 
(hall vitiate what he has done purſuant to his power, ſince 
what he did beyond it is a perfect nullity, and void. 

'er&. fet. 189. 

M a letter of attorney be given to zo join to take 
livery, and feoffor makes livery to one in the abſence of 
the other, in the name of both, this is void ; becauſe 
they being appointed j-:nzly to receive livery, are to be 
conſidered but as one. Co. Lit. 49. 6: 2 Rol. Abr. 8. 

But if a letter of attorney be made to three conjunctim 
e divijim, and two only make livery, this is not good, 
becauſe not purſuant to their authority; for the delega- 
tion was to them all three, or to each of them ſeparately; 
yet if the third was preſent at the time of the lĩvery made 
by two, though he did not actually join with them in the 
act of livery, yet the livery is good; becauſe when they 
all three are upon the land fur that purpoſe, and two 
make livery in the preſence of the third, there is his con- 
currence to the act, though he did not join in it actually, 
ſince he did not diſſent to it. Dyer 62: 1 Kal. Abr. 329: 
Co. Lit. 481 6: 1 Kol. Rep. 299 : Telv. 26. 

If a letter of attorney be given to A. to make livery of 


lands already in leaſe, the attorney may enter upon the 


leſſee in order to make livery ; becauſe, whilſt the leſſee 
continues in poſſeſſion, the attorney cannot deliver ſeiſin 
of it; and therefore, to execute the power given him by 
the letter of attorney, it is neceſſary he ſhould have a 
power to enter upon the leſſee. Co, Zir. 52: Poph. 103: 
Dyer 131 a: 340 8. 
If a ſheriff makes a warrant to four or three, or a capias 
jointly or ſeverally to arreſt one, two of them may arreſt 
the party, for the greater expedition of juſtice. Co. Lit. 
181: Palm. 5 2: 2 Rol. Rep. 137. 
So if the lord gives licence to a copyholder for life, to 

leaſe the copyhold for five years, if the copyholder tam- 
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diu Vixerit, and he leaſes it for five years generally with. 
out limitation, this is a good execution, and purſuant to 
the licence ; for the leaſe 1s determinable by his death, 
by a limitation in law; and therefore as much i is implied 
by law, as if he had made an actual limitation. 1 Kal. 
Abr. 330, 331: Co. Fac. 436. S. C. — See further tit, 
Power, and Vin. Apr. tit. 8 

AUTUMN. The decline of the ſummer. Some 
computed the years by a; but the Engliſh Saxons by 
winters; Tacitus ſays, that the ancient- Germans knew the 
other diviſions of the year, but did not know what was 
meant by autumn. 

AUTUMN ALIA, Thoſe fruits of the earth which 
are ripe in autumn or harveſt. 

AUXILIUM AD FILLUM MILITEM FACIEN.- 
DUM er FILIAM MARITANDAM. A urit for- 
werly directed to the. ſheriff of every county where the 


king or other lord had any tenants, to levy of them an 


aid towards the knighting of a ſon, and the marrying of 
a daughter. F. N. B. $2: See tit. A, Tenure. 

AUXILIUM CURLE, A, precept or order of court 
for the citing cr convening of one party, at the ſuit and 
requeſt of another, to warrant ſome thing. Kennel“, 
Paroch. Antiq. 477. 

AUXILIUM FACERE AFtCUI IN CURIA 
REGIS, To be another's friend and ſolicitor in the 
king's courts ; an office undertaken for and granted by 
ſome courtiers to their dependants 1 in the country. Paro. G. 
Aitiq. 126. 

AUXILIUM REGIS, The king's aid, or money le- 


'vied for the king's uſe, and the public ſervice; as where 


taxes are granted by parliament. See title Aid, Tuxes. 
AUXILIUM VICECOMITI, A cultomary aid or 
duty anciently payable to ſheriffs, out of certain manors 
for the better ſupport of their offices. See Mon. Augl. 
tom. 2. p. 245. An exemption from this duty was ſome— 
times granted by the king: and the manor of Syret/on in 
Warzwickſoire was freed from it by charter. 14 H. ;. 


Awarr, Seems to ſignify what we now call wway- 
laying, or lying in wait to execute ſome miſchief, By 
Rat. 13 R. 2. fl. 2. c. 1, It is ordained that no charter 
of pardon ſhall be allowed before any juſtice for the death 
of a man ſlain by await, or malice prepenſed, c. 


AWARD, from the Fr. Agard.] Perhaps becauſe it 


is impoſed on both parties to be o5/-rved by them. Dit 


quod ad cuftodiendum ſcu ebjervandum partibus imponitur. 
Selm. 

That act by which parties refer any matter in diſ— 
pute between them, to the private deciſion of ancther 
party (whether one perſon or more) is called a Su 
the party to whom the reference is made an Arbitrator 
or Arbitrators : when the reference is made to more than 
one, and proviſion made, that in caſe they ſhall diſ- 
agree, another ſhall decide, that other is called an Umnprr:. 
The judgment given or determination made by an ar- 
bitrator or arbitrators is termed an Award; that by an 
umpire an Umpirage, or leſs correctly an award. 

The following ſyſtem of the law on this ſubject is 
chiefly collected from, and follows the plan of Ky": 
Treatiſe on the Law of Awards, 8vo. 1791. 

The ſubje& may be conveniently diſtributed under the 
following heads; 


I. The 
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AWARD I. II. 


J. The Submiſſion, 
II. The Parties thereto, 
III. The Subject of the Reference, 
IV. The Arbitrators and Umpire, 
V. The Award or Umpirage. | 
VI. The Remedy to compel Performance, on an Award 
or Umpirage properly ma«{e. > i 
VII. Of the Means of procuring Relief againſt it, when 
improperly made. And 
VIII. The Efea, in precluding the Parties from ſuing on the 
original Cauſe of Action, or Subject of Reference. 


I. Tur Sus uisslox may be purely by the act of the 
parties themſelves; or it may be by their act, with the 
interpoſition of a court of juſtice: in either caſe it may 
be either verbal or in writing ; the general practice, as 
well as the molt ſafe is to prefer the latter. 

When the ſubmiſſion is in writing, it is moſt com- 
monly by mutual bonds, given by the parties each to 
the other, in a certain ſum penal, on condition, to be 
void on performance of the award; but ſuch bonds may 
be given to a third perſon or even to the arbitrator him 
ſelf (Comb. 100); and they may be given by other per- 
ſans than the parties themſelves, who will incur the for- 
feiture if the parties do not perform the award. The 
ſubmiſſion may alſo be by indenture, with mutual cove- 
nants to ſtand to the award. 2 Med 73. 

It is uſual in articles of co-partnerſhip, to inſert a 
proviſion, that all diſputes between the partners ſhall be 
referred to arbitration. This kas ſo far the effect of a 
ſubmilhon, that one of the parties cannot ſue another 
either at law or in equity, for any matter within the 
terms or meaning of the proviſo, without havivg firit 
had an actual reterence, which has proved ineffectual, 
or a propoſal by the plaintiff to refer, and a refuſal by 
the defendant. See 2 416. 585, (559) : 2 Brown. c. 336. 

All the caſes of awards reported in the Hooks, for a long 
ſeries of years, appearto have been made on ſubmiſſions, 
by the act of the parties only; but when mercantile tranſ- 
actions came to be frequent'y the ſubject of diſcuſſion 
in the courts, it was ſoon found, that a judge and jury 
were very unfit to unravel a long and intricate account 
and it therefore became a practice, in caſes of that kind, 
and others, which ſeemed to be proper for the ſame 
tribunal, to refer the matters, by conlent of parties, 
under a rule of / prizs z which was afterwards made 

a rule of that court, out of which the record proceeded, 
and performance of the award was enforced by proceſs 
of contempt. This practice does not appear to have 
begun before the reign of Charles II, for the reports of 
that period ſhew, that it was not before the latter end 
of that reign, that the courts granted their interference 
without reluctance. Their utility, however, was at 
length ſo well underſtood, that by Stat. g& 10 WF. z. 
c. 15. it was enacted, That it ſhall and may be law- 
ful to and for all traders and merchants, and others, de- 
firing to end by arbitration, any controverſy, ſuit or 
quarrel, for which there is no other remedy, but by 
perſonal action, or ſuit in equity, to agree that ei 

Submiſſion of their ſuit to the award or umpirege of any per- 
fon or perſons, ſhould be made a rule of any of his Mae)“ 
courts of record; and to inſert ſuch their agreement in 
their ſubmiſſion, or the condition of the bond or promiſe 
whereby they oblige themſelves reſpectively; which agree- 


ment being ſo made and inſerted, may on producing 
an affidavit thereof, made by the witneſſes thereunto, 
or any one of them, in the court of which the ſame 1s 
agreed to be madea rule, andonreading and filing the ſaid 
affidavit in court, be entered of record in ſuch court; and 
a rule ſhall thereupon be made by the ſaid court, that 
the parties ſhall ſubmit to, and finally be concluded by 
the arbicration or umpirage, which ſhall be made con- 
cerning them, by the arbitrators or umpire, purſuant 
to ſuch ſubmiſſion; and in caſe of diſobedience to 
ſuch arbitrator or umpirage, the party neglecting or 
refuſing, ſhall be ſubjeR to all the penalties of con- 
temning a rule of court.” - On this ſtatute, and awards 
made in conſequence, ſee 1 Stra. 1, 2: 2 Stra. 1178: 
10 Med 332, 3: Barnes 55,8: 1 Salk.72: Compns 114: 
1 Ld. Raym. 664. 

The extent of the ſubmiſſion may be various, according 
to the pleaſure of the parties; it may be of one par- 
ticular matter only, or of many, or of every ſubject of 
litigation between them. | 

It is proper to fix a time, within which the arbitrators 
ſhall pronounce their award : but where the ſubmiſſion 
limits no time for the making of the award, that ſhall 
b2 underſtood to be within convenient time; and if in 
ſuch a caſe the party requeſt the arbitrators to make an 
award, and they do not, a revocation of the authority 
afterwards will be no breach of the ſubmiſſion. 2 Keb. 
10, 20. 

The ſubmiſſion, being the voluntary agreement of the 
parties, the words of it muſt be ſo underſtood, as to 
give a reaſonable conſtruction to their meaning, and to 
make their intention prevail: and where there is a re- 
pugnancy in the words of the ſubmiſſion, the latter part 
ſhall be rejected, and the former ſtand, Poph. 15, 16. 

It has been ſaid, that as all authority is in its nature 
revocable, even though made irrevocable, therefore a 
/16miſſion to an award may be revoted by either of the 
parties; ſuch at leaſt was the determination under the 
old law as reported in the year-books, and ancient re- 
porters, but now it may realoaably be ſuppoſed, that 
the courts would ſuſtain an action on the caſe, for 
countermanding the authority of the arbitrator. A cafe 
is re ported in two books, one being evidently nothing 
more than a looſe note; 1 Sid. 281; the other report 
is at length, and the manner of the pleadings diſtinctly 
given; the breach being ailigned in a diſcharge by the 
defendant of the arbitrators from making any award ; 
and the judgment of the court without much heſitation 
in favour of the plaintiff. 2 Keb. 10, 20, 24. | 

This applies only, however, to the caſe of an expre/5 
revocation ; not to that which muit neceſſarily be im- 


plied by conſtruction of law from another act of the 


party. Thus, if a woman while ſole, ſabmit to ar- 
bitration, and marry before the making of the award, or 
before the expiration of the time for making it, the 
marriage operates as a revocation. V. Fences 388: 3 Kcb. 
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II. Evexy ons who is capable of making a dif- 
poſition of his property, or a releaſe of his right, may 
make a ſubmiſhon to an award; but no one can, who 
is either under a natural or civil capacity of contrading. 
Therefore a married woman cannot be party to a ſub- 
miſſion, whatever may be the ſubject of diſpute, whether 

ariſing 
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ariſing before or after her marriage; but the huſband 
may ſubmit for himſelf and his wife. Str. 35 1. 

On the principle that an ant cannot bind himſelf 
for any thing but neceſſaries, it is clear he cannot be 


party to a ſubmiſſion ; whether the matter in diſpute . 


be an injury done to him, or an injury done by him to 
another; but a guardian may ſubmit for an infant, and 
bind himſelf that he ſhall perform the award. See 
Comb. 318, Roberts v. Newbold 5; which eſtabliſhed this 
principle, in contradiction to former determinations. 

An exccutor or adminiſtrator may ſubmit a matter in 
diſpute between another and himſelf, in right of his 


teſtator and inteſtate; but it is at his own peril ; for if | 


the arbitrator do not give him the ſame meaſure_of 
juſtice as he would be entitled to at law, he muſt ac- 


count for the deficiency to thoſe intereſted in the effects. 


See Dyer 216 6: 217 a: Com. Dig. Admin. (I. i.): 
3 Leon. 53: and Barry v. Ruſh, 1 Term Rep. 691. | 
So the affignees of a bankrupt may ſubmit to arbitration 

any diſputes, between -their bankrupt and others, pro- 
vided they purſue the directions of the ſtat. 5 Geo. II. 
c. 30. F 34; on the coaſtruction of which ſee 1 44. gr. 

Thoſe only who are actually parties to the ſubmiſſivn 
Mall be bound] by the award. For the caſe of partners ſee 
2 Mod. 228, Of. co-pariſhioners, M»dy v. Qſam, Litt. 30. 

So, in general, a man is bound by an award, to 

which he ſubmits for another, Alſop v. Senior, 2 Keb. 707, 
718. And ſee Bacon v. Dubarry ; the caſe of an attorney 
ſubmitting for his principal without authority from him. 
1 Ld. Raym. 246: See Kyd on Awards, p. 27: and Col- 
ell v. Child, 1 Rep. Ch. 104: 1 Ca. Ch. 86. 
But if a man @.:hori/e another on his behalf, to refer a 
diſpute, the award is binding on the principal alone. 
Dyer 216 6; 217. unleſs the agent 4inds himſelf for the 
performance of the principal. 1 . 28, 58. 

When there are ſeveral claimanis on one fide, and 
they all agree to ſubmit to arbitration, and ,ome only enter 
into a lond to perform the award, the award ſhall bind the 
reſt. Word Q al. v. Thompſon & al. M. 24 Car. B. R: 
Rol. Gr. tit. Arbitr. F. 11. | 

Where there are two on one fide, though they will 
not be bound the one for the other, yet if the award be 
general, that they ſhall do one entire thing, both ſhall 
be bound to performance of the whole. CV. Car 434- 

If the huſband and wite ſubmit to arbitration, any 
thing in right of the wite, the wife ſhall after the death 
of the huſband, be bound by the award. Lumley v. Hut- 
fon, 1 Rol. Rep. 208, 9. 

An award creates a duty which ſurvives to executors 
or adminiſtrators; they ſhall therefore on the one hand 
be compelled to the performance if made againſt their 
teſtator or inteſtate; and on the other may take ad- 


vantage of it, if made in his favour. 2 Vent. 249: 1 Ld. 


Raym. 248. 
And it is a general rule, that all thoſe who would be 


bound by an award may take advantage of it. 


| Generally ſpeaking, a” ſubmiſſion of all matters 3e 


tween the parties, when there are more perſons than one, 
Either on one or both ſides, is the ſame as a ſubmiſſion 


of all matters between the parties, any or either of them. 


Compns 328. and therefore on ſubmiſſion by J. and B. 
on the one fide, and C. and D. on the other, the award 
may be of matters between A and C. alone, or between 
A. and B. together, with C. alone, or vice verſa ; and 


money may be awarded to be paid accordingly. Thi; 
rule however may be controlled by the words of the ſub. 
miſſion, in which it is in this caſe more particularly re. 
quiſite to be very exact. See Hd on Awards 121: 8 Cs. 
g8.a: Hardr. 399: 1 Fern. 259: Com. 547: Rol. Ab.. 
tit. Arbitr. D. 5. and O. 8. 


III. Tuovon the courts have at all times manifeſted a 
general diſpoſition to give efficacy to awards, yet there 
are ſome caſes in which they have refuſed them their pro. 
tection, becauſe the ſubjects on which they were made 
were not the proper oje of ſuch reference. 

The only motive which can influence a man to refer 
any ſubject of diſpute to the deciſion of an arbitrary judge, 
is, to have an amicable and eaſy ſettlement of ſ. mething 
which in its nature is uncertain. An award therefore is of 
no avail when made of debt on a bond for the payment of 
a ſum certain, whether it be fingle or with a condition to 
be void on the payment of a leſs ſum ; nor if made of 


debt for arrears of rent aſcertained by a leaſe ; nor of co- 


venant to pay a certain ſum of money; Blake's Caſe, 6 Co. 
43, 4 3 nor of debt on the arrears of an account as for- 
merly taken before auditors in an action of account 
1 Lev. 292. nor of damages recovered by a judgment; 
Conlilſß. 91, 2. for in all theſe caſes the demand is aſcer- 
tained. But ſee Lumley v. Hutton, Rol. Abr. tit. Arbity, 
B. 8. and Coxal v. Sharp, 1 Keb. 937; as it ſeems that 
when joined with other demands of an uncertain nature, 
thoſe which are certain may alſo be ſubmitted ; even in 
the caſe of a verdict and judgement, 

But in general where the party complaining could re- 
cover by action only znceriain damages, the ſubject of 
complaint may be the object of a reference to arbitration ; 
as any demand et aſcertained by the agreement or con- 
tract of the parties though the claimant demand a ſum 
certain; as a claim of 5. for different expences in the 
ſervice of the other party. Seger v. Hraafteld, Cro. Elix. 
422. So an action of account may be ſubmitted; for till 
the account be taken, the ſum remains uncertain. Rel. 
Abr. tit. 4rb:tr. R. 4. 

It is ſaid, and it appears juſtly, that all kinds of per- 
ſonal wiong, the compeniation for which is always un- 
certain, depending on the verdict of a jury may be ſub- 
mitted to arbitration; where the injury done to the indi- 
vidual, is not conſidered, by the policy of the ſtate, as 
merged in the publick crime, which latter can never be 
the tubject of arbitration. 

In the caſe of deeds when no certain duty accrues by 
the deed alone, but the demand ariſes trom a wrong or 
default ſubſequent, rogether with the deed, as in the 
caſe of a bond to perform covenants, or covenant to re- 
pair a houſe, there the demand, being for damages for a 
breach, may be ſubmitted to award. Blase Caſe, 6 Co. 43,4: 
Cro. Fac. 99. However in all caſes where the demand 
ariſes on a deed, che ſubmiſſion ought alſo to be by deed ; 
becauſe a ſpecialty cannot be anſwered but by a ſpeciality. 
Lumley v Hutton, before quoted. 

Much doubt and uncertainty ſeems anciently to have 
prevailed on the queſtion, ** How far a diſpute concern- 
ing land could be referred to an arbitrator ; and how far, 
on an actual reference, the parties were bound by his 
award.” But it appears that the real difficulty was how 


| to enforce an award made on a reference of a diſpute con- 


cerning land; for whenever the ſubmiſſion was by bond, 
it 


kk. Poo kk as ca cc... 


1 , 


it was almoſt univerſally held, that the party who did not 
perform the award forfeited the bond. Keilway 43, 45. 

The preſent rule of law therefore is that Where the 
parties might by their own ad have transferred real pro- 
perty, or exerciſed any act of ownerſhip with reſpect to 
it, they may refer any diſpute concerning it to the deci- 
ſion of a third perſon, who may order the ſame acts to be 
done, which the parties themſelves might do by their own 
agreement.“ Knight v. Burton, 6 Med. 231: Trufhe v. 
Aſewre, Cro. El. 223: Dy. 183. in marg. 

As real property cannot be transferred by the parties 
themſelves without deed, wherever that makes a part of 


the diſpute, the ſubmiſſion as well as the award, [and 


whatever act, is by the award, directed to be performed by 
the parties, as to real property,] muſt alſo be by deed. 


IV. Every one whom the law ſuppoſes free, and capa- 
ble of judging, whatever may be his character for inte- 
rity or wiſdom, may be an Arbitrator or Umpire; becauſe 
be 15 appointed by the choice of the parties themſelves, 


and it is their folly if they chooſe an improper perſon. 


An infant cannot be an arbitrator; nor a married 
woman; nor a man attainted of treaſon or felony. But 
an unmarried woman may be an arbitratrix. Ducheſs of 
Suffolk's caſe, 8 E. 4. 1: Br. 37. 

It is a general rule of law, founded on the firſt princi- 
ples of natural juſtice, that a man cannot take on him- 
ſelf to be judge in his own cauſe ; but ſhould ke be no- 
minated an arbitrator, by or with the conſent of the op- 
polite party the objection is waived ; and the award ſhall 
be valid. Matthew v. Allerton, Comb. 218: 4 Med. 226: 
Hunter v. Benniſon, Harar. 43. 

The nomination of he Umpire is either made by the 
parties themſelves, at the time of their ſubmiſſion, or 
left to the diſcretion of the arbitrators. Where two ar- 


bitrators (as is moſt frequently the caſe) have this power, 


the law provides that the choice ſhall be fair and impar- 
tial, and that it ſhall not even be left to chance, an elec- 
tion being an act of the will and underſtanding. 2 Fern. 
85. 

? There is no part of the law relative to awards in which 
ſo much uncertainty and confuſion appear in the reported 
caſes, as on this reſpecting the Umpire. The time when 
the power of the Arbitrators ceaſes, and that of the Um- 
pire begins; the time when the Umpire may be nomi- 
nated ; and the effect of his nomination have, each in its 
turn, proved queſtions of ſufficient magnitude to exerciſe 
and diſtract the genius of the lawyers. ' he time limited 
for the Umpire to make his umpirage, has ſometimes 
been the {ame with that limited for the Arbitrators to 
make their award. It is now however molt uſual, and 
certainly more correct to prolong the time beyond that 
period. 

In this caſe of a prolongation of time, the authority of 
the Arbitrators is determined, and that of the umpire im- 
mediately begins on the expiration of the time ſpecified to 
be allowed to the Arbitrators: Lumley v. Hutton. 

'The point on which, on all the forms of ſubmiſſion, 
the greateſt difficulty has been felt, has been to decide 
whether any conduct of the arbitrators can authoriſe the 
Umpire to make his umpirage before the expiration of the 
time limited for their making their award, 

On this head the following ſeems to be undeniably the 
com * moſt accurate opinion. If the Arbitrators do 
OL. I. : 


in fact make an award within the time allowed to them, 
that ſhall be confidered as the real award; if they make 
none, then the umpirage ſhall take place ; and there 1s 
here no confuſion as to the concurrence of authoricy with 
reſpe& to the time. The Umpire has no concurrence ab- 
ſolutely, but only conditionally, if the arbitrators make 
no award within their time. This applies equally to the 
caſe where the Umpire is confined to the ſame time with 


the arbitrators, and to that where a further time 1s given 


to him. Chaſe v. Dare, Sir J. Jones 168 ſee alſo, God. 
241: 1 Lev. 174, 285: 1 Ld. Raym. 671: 12 Mad. 
512: Lutw. 541, 4; Cro. Car. 263: 1 Med. 274: Sir 
T. Raym. 205: 1 Salk. 71. 

It is now finally determined that the Arbitrators may 
nominate an Umpire before they proceed to conſider the 
ſubject referred to them ; and that this is ſo far from put- 


ting an end to their authority, that it is the Faire way 


of chooſing an umpire. 2 Term Rep. 645. And it is in fact 
not unuſual for the parties to make it a condition in the 
ſubmiſſion that the umpire fall be choſen by the Arbitra- 
tors, before they do any other act. They may alſo, when 
a further day is given to the Umpire, and the choice left 
to them in general terms, chooſe him at any time after 
the expiration of their own time, provided it be before 
the time limited for hin. 3 Keb. 387: Freem. 378: 
2 Med. 169. ; 

From the opinion that the arbitrators having once elect᷑- 
ed an Umpire had executed their authority, it has been 
thought to follow as a neceſſary conſequence, that if they 
elected one who refuſed to undertake the buſineſs they 
could not ele& another. This opinion has been ſupport- 
ed by two Chief Juſtices, but over-ruled (ſurely with pro- 
priety) by determinations of the Court. 3 Lev. 263: 
2 Vent. 113: Palm. 289: 2 Saund. 129: 1 Salk. 70: 
1 Ld. Raym. 222: 12 Mod. 120. 

When the perſon to whom the parties have agreed to 
refer the matters in diſpute between them has conſented 
to undertake the office, he ought to appoint a time and 


place for examining the matter, and to give notice of 


ſuch appointment to the parties or to their attornies; if 
the ſubmiſſion be by rule of reference at ni/# privs, the 
witneſſes ſhould be ſworn at the bar of the court, or at- 
terwards, (if neglected) before a judge. 

The parties muſt attend the arbitrators, according to 
the appointment, either in perſon or by attorney, with 
their witneſſes and documents. The arbitrators may 
alſo, if they think proper, examine the parties themſelves, 
and call for any other information. 

Where a tune is limited for making the award, it can- 
not be made after that time, unleſs it be prolonged. 
When the ſubmiſſion is by the mere act of the parties, 
that prolongation may be made by their mutual conſent; 
otherwiſe a rule of court is neceſſary for the purpoſe. 

The law has ſecured each of the parties againſt the vo- 
luntary procra/tination of the other, by permitting the ar- 
bitrator on due notice given to proceed without his at- 
tendance. / aller v. King, ꝙ Mod. 63: 2 Eg. Ab. z. c. 33 
or the willing party may preſs his opponent by rule of 
court to attend the arbitrator, who on failure may make 
his award without ſuch attendance. Hetley v. Heli, in 
Scac : Mich. 1789. 

Ic has been formerly held that an Umpire cannot pro- 
ceed on the report of the arbitrators, but muit hear the 
whole matter anew ; but there ſeems to be no good rea- 
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AWARD v. 


ſon why the Umpire, if he think proper, may not take 
thoſe points on which the arbitrators agree to be as they 
report them. The nature of his duty is only to make a 
final determination on the whole /ubje& of diſpute, where 
the arbitrators cannot do it, and by adopting their opi- 
nion as far as they agree, and incorporating it with his 
own on the other points, he effectually makes that final 
determination. And in this manner Umpires do uſually 
act: and they are juſtified in fo doing unleſs reque/ted to 
re-examine the witneſſes. 4 Term Rep. 589. 

Though the words in the ſubmiſſion which regulate 
the appointment of an Umpire, be not perfectly correct; 
but might from the grammatical order ſeem to imply that 
the Arbitrators and the Umpire, ſhould all join together to 
make an award, yet an award made by the arbitrators 
without the participation of the umpire, will be conſider- 
ed as ſatisfying the terms of the ſubmiſſion. Rol. Abr. tit. 
Arbitr. p. 6.—And on the other hand, an umpirage 


made by the umpire jointly with the arbitrators is good; 


their approbation, ſhewn by joining with him, being mere 
ſurpluſage, does not render the inſtrument purporting to 
be his umpirage in any degree leſs the act of bis judg- 
ment. Soulſby v. Hodgſon, 2 Black?, 463. i 
Unleſs it be expreſsly provided in the ſubmiſſion, that 
a leſi number than all the arbitrators named may make the 
award, the concurrence of all is neceſſary ; and where ſuch 
a proviſo is made, all muſt be preſent, unleſs thoſe who 


do not attend had proper and ſufficient notice, and are 


wilfully abſent. Barnes 57. | 
As to the neceflity impoſed on the arbitrators or um- 


pire of giving notice of their award, the following are the 


cleareſt determinations. If the award be made before 
the day limited in the ſubmiſſion, the parties ſhall 
not be bound by any thing awarded to be done before 
that day, unleſs they have notice; but they muſt take 
notice at their peril of any thing ordered at the day. 


8 E. 4.1: Br. 37: Keilway 175: lee Cro. El. 97; Co. 


Car. 132, 3. 

It has long been the practice to guard againſt the con- 
ſequences of the want of notice, by inſerting a proviſo 
in the condition of the arbitration- bond not only that the 


award ſhall be made, but that it ſhall be delivered to the 
parties by a certain day; and then the bond will not be 


forfeited by non- performance, unleſs the party not per- 
forming had notice; and the award ought to be delivered 
to all the perſons who are parties on either ſide. Hun- 
gate's Caſe, 5 Co. 103: Cro. El. 885 : Mo. 642. 

The object of every reference is a final and certain de- 
termination of the controverſies referred. A reſervation 
of any point for the future deciſion of the arbitrator, or of 
2 power to alter the award, is inconſiſtent with that ob- 
je& ; and therefore it is eſtabliſhed as a general rule that 
ſuch a reſervation is void: but the reſervation of a mere 


miniſterial act, as the meaſuring of land, the calculation 


of intereſt at a rate ſettled, Sc. does not vitiate the 
award. 12 Mod. 139: 2 Ro: Rep. 189, 214, 215: Palm. 


410, 146; Go. Fac. 315: Hob. 218: Lutw. 5 50: 


Hardr. 43. 

The ſubmiſſion to the deciſion of an individual, ariſes 
ſrom the confidence which the parties repoſe in his inte- 
grity and ſkill; and is merely perſonal to him; it is 
therefore inconſiſtent that the arbitrators or umpire 
ſhould delegate any part of their authority to another ; 


and ſuch delegation is abſolutely void, But it was ſet- | 


tled in the caſe of Lingeod v. Fade, 2 A. 501, 315, 
that arbitrators where they award the „ante of things 
to be done, may refer it to another to ſettle the manner 
in which it ſhall be put in execution, 

Since the introduction of references at / prius, there 
can be no queſtion, but the arbitrator has a juriſdiction 
over the c, of the action, as well as over the ſubject of 
the action itſelf; unleſs ſome particular proviſion is made 
to the contrary by the form of the ſubmiſſion. Inſtead 
of aſcertaining the coſts, the arbitrator may refer them 
to be taxed by the proper officer of the court, but to no 
one elſe, 2 Att. 504, (519): 1 Salk. 75: 6 Mod. 195: 
Hardw. 181: Barnes 56,8: 1 Sid. 358: Str. 737, 1035: 
Com. 330. When it is agreed that coſts ſhalt abide the 
event, it means the legal event. See 3 Term Rep. 129. 
And alſo as to awarding the coſts of the arbitration, 2 Term 
Rep. 645. And the arbitrators may award damages to 
either party, though in point of law there was no cauſe 
of action. 2 Vent. 243. If the arbitrator takes no notice 
of the coſts, but awards mutual releaſes, it ſhall be pre- 
ſumed to be meant that each party ſhall pay his own 
coſts. See Hd, 143. 


V. Evrxr Awaxp ſhould be conſiſtent with the terms 
of the ſubmiſſion ; the whole authority of the arbitra- 
tors being derived from thence.— Therefore, 

1. The Award muſt not extend to any matter not com- 
prehended in the ſubmiſſion : thus if the ſubmiſſion be 
confined to a particular ſubject of diſpute, while there 
are other things in controverſy between the parties, an 
award which extends to any of theſe other things is void 
as far as it reſpects them. 2 Mod. zog. 

If two ſubmit to the award of a third perſon all & 
mands between them; without more; the word, de- 
mand, implies all matters between them concerning the 
lands of both parties which are the ſubjects of variance. 
1 Ld. Raym. 115: Keizw. 99. 

If the ſubmiſſion be, of all cauſes of action, ſuits, 
debts, reckonings, accounts, ſums of money, claims 
and demands, an award, “ to releaſe all bonds, ſpeci- 
alties, judgments, executions and extents,” is within 
the ſubmiſſion ; for as all Jeb:s are ſubmitted, of courſe a 
releaſe may be awarded of the /ecuritzes for them. 2 Saund. 


190. | 

Where the ſubmiſſion is, ** of all debts, tre ſpaſſes and 
injuries,” an award ** to releaſe all ations, debts, du- 
ties and demands,“ does not exceed the ſubmiſſion ; the 
word injuries comprehending demands. 3 Bu/f. 312. 


The rule however is not ſo ſtrictly interpreted as to 


extend to every thing /iterally beyond the ſubmiſſion ; if 
the award be of any thing depending on the principal, it 
is good. Rel. Arb. B. 2: C. 4, 5, 6. 

Thus if the ſubmiſſion be of all treſpaſſes, and the 
award be, that one ſhall pay to the other 10/. and that 
he ſhall enter into @ bond for the ſum;“ this is good, be- 
cauſe it only renders the award more effectual. d. 96. 

In like manner if it can reaſonably be preſumed that 
nothing is in reality awarded beyond the ſubmiſſion it 
has in general been ſupported. 10 Co. 131, 2: Jerk. 
264: Rol. Arb. 21: ſee 6 Mod. 232. 

On the ſubmiſſion of a particular difference when there 
are other matters in controverſy, though an award of a 
general releaſe is void; yet the proof of ſuch other diſ- 
putes exiſting is thrown on the party objecting. 2 Mod. 

399; 
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this head). ; 
If in a ſimilar caſe the arbitrators award “ that all 


ſaits ſhall ceaſe,” this ſhall be confined to ſuits relating 
to the ſubject of the ſubmiſſion, and void only for the 
reſidue, 1 Ro. Rep. 362: 2 Ro. Rep. 192: Cro. Jac. 
663. 

On a diſpute between a parſon and one of his pariſh- 
joners, whether the tithes ſhould be paid in kind or not; 
the arbitrator” awarded that the parſon ſhould have 71. 
for the tithes due before the ſubmiſſion, and that the 
pariſhioner ſhould pay 4/7. annually for the Future tithes, 
This was held to be a good award, becauſe the ſub- 
miſſion comprehended a queſtion concerning the future 
rights. Rol. Arb. D. 8. But an award made on the 23d 
of June, ordering ſo much rent to be paid, which by the 
award itſelf appeared not to be due till the 24th, was 
held bad. 10 Mod. 204. 


If partners refer all matters in difference between 


them, the arbitrators may diſſolve the partnerſhip. 1 Black. 


Rep. 475. : | 

Where the ſubmiſſion is by reference at / prius, the 
order in which the words are placed in the rule of refer- 
ence, gives no material diſtinction with reſpe& to the 
power of the arbitrator. If the reference be „of all 
matters in diſpute in the cauſe between the parties,” the 
power of the arbitrator is confined ſolely to the matters 
in diſpute in that ſuit. If it be © of all matters in dif- 
ference between the parties in the ſuit,” his power is not 
confined to the ſubject of that particular cauſe, but ex- 
tends to every matter in diſpute between them. 2 Black. 
1118: 2 Term Rep. 644, 5: 3 Term Rep. 626. 

As an award of a thing out of the ſubmiſſion cannot 
be enforced by an action at law, ſo neither ſhall a man 
by ſuch an award be precluded from claiming his right 
in equity. Finch. Rep. 141. 

2. The award ſhould not extend to any who is a ranger 


© (that is, not a party) to the ſubmiſſion. Thus if two 


ſubmit to arbitration concerning the title to certain 
lands, and the arbitrators award that all controverſies 
touching the land ſhall ceaſe ; and that one of the parties, 
his wife and fon, his heir apparent, by his procurement, 
ſhall make to the other ſuch aſſurance of the land as the 
other mall require, this is void; becauſe the wife and 
ſon are ſtrangers to the ſubmiſſion. Kc. Ar. N. g: and 
ſee Samon's Ca. 5 Rep. 77 6. 

| Lord Coke (10 Rep. 131 6,) ſays, that an award is 
void, which directs money to be paid by one of the par- 
ties to a third perſon not included in the ſubmiſſion ; 
but this mult be underſtood to hold good only when ſuch 


payment can be of no benefit to the other party; for an 


award that one of the parties ſhall pay ſo much to the 
creditor of the other, in diſcharge of a debt, is unqueſtion- 
ably good. 1 Ld. Raym. 123: Rol. Ab. E. 6. F. 8. 

And in general a diſtinction 1s taken between the caſe 
of an act awarded to be done % a ſtranger, and that of 
an act awarded to be done to him, by a party to the ſub- 
miſſion: in the latter caſe the award is ſaid to be good; 
and if the ſtranger will not accept the money awarded 
to be paid to him the party's obligation is ſaved. 3 Leon. 62, 

So where a ſtranger is only an iu//rwment to the per- 
formance of the award, no objection ſhall be allowed on 
that account: as if it be, that one of the parties ſhall 
ſurrender his copyhold into the hands of two tenants of 
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the manſion who ſhall preſent the ſurrender; this award 
is good. Ro. Arbitr. E. 7, 8: 1 Keb. 569; and fee Di- 
viſion 4 of this head. 

If the perſons comprehended in the award were in con- 
ſlemplation of the ſubmiſſion, though they were not di- 
rectly parties to it, yet the award is good. Lutw. 530, 
571: 1 Mar. 78: Compns 183: Rol. Arb. B. 18. 

An award ſhall not affect the rights of perſons not par- 
ties to the ſubmiſſion. Finch. 180, 4. and ſee Id. 141. 


3. The award ought not to be of part only of the things 
ſubmitted. This however muſt be underſtood with a 


conſiderable degree of limitation; for though the words 
of the ſubmiſſion be more comprehenſive than thoſe of 
the award, yet if it do not appear that any thing elſe 
was in diſpute between the parties, beſide what 7s com- 
prehended in the award, it will be good. 8 Co. 98: 
Rol. Arb. L. 5. 

If a ſubmiſſion be ** of all the premiſſes or of any part 
of them,” in this caſe the arbitrator may undoubtedly 
make an award of part only. Rol. Agb. L. 6. 

It an award be made of all matters except a bond, 
and of this it be awarded that it ſhall and, the award is 
good ; for it ſhall be preſumed there was no cauſe to 
diſcharge the bond. Co. Jac. 277, 400: Bridg. 91. 

If arbitrators award for one thing, and ſay that hey 

evill not meddle with the reſt, all is void; becauſe they 
have not purſued their authority. Cro, EI. 858: ſee Dy. 
216, 217. 
' Where a ſubmiſſion is of certain matters ſpecifically 
named, with a proviſional clauſe “ ſo that the award be 
made of and upon the premiſſes, the arbitrator ought to 
make his award of all, otherwiſe it will be void. 8 Co. 
98: Gelb. 125: Rol. Arbitr. L. 9. 

But where the ſubmiſſion is general of all matters in 
difference between the parties; though there ſhould hap- 
pen to be many ſubjects of controverſy between them, if 
only one be /ignified to the arbitrator, he may make his 
award of that: he is, in the language of Lord Cote, in 
the place of a judge, and his office is to determine accord- 


ing to what is alledged and proved. It is the buſineſs of 


the parties grieved, who know their own particular 
grievances, to ſignify their cauſes of controverſy to the 
arbitrator ; for he is a ſtranger,” and cannot know any 
thing of their diſputes but what is laid before him. 8 Co. 
98 6: 1 Browal, 63: 2 Brownl. 30g. 

In the caſe of ſuch a general ſubmiſſion, if an award 
concerning one thing only be made, it ſhall be preſumed 
(till the contrary be ſhewn by the party objecting) that 
nothing elſe was referred. Cro. Fac. 200, 355: 1 Burr. 
274 ct/cq. But the arbitrators ought to decide on all 
matters /aid before them, or they cannot do complete 
juſtice. And it is ſaid that on a reference by rule of a 
court of equity, the award ought to comprehend all the 
matters referred. 1 C. C. 87, 186. 

It is however no valid objection to an award that the 
arbitrator had notice of a certain demand, and that he 
made no award of that, if in other reſpects the award be 
good ; as, though the ſum in queſtion may not be men- 
tioned in the award, the arbitrator may have ſhewn his 
opinion that the demand was unfounded ; as, by order- 
ing general releaſes, Oc. See 1 Saund. 32. 

An award of one particular thing for the ending of an 


hundred matters in difference is ſufficient, provided it 


concludes to them all. 1 Ac. 738; 1 Lev. 132, 3. 
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4. If an award be to do any thing which is again/? 
late, it is void, and the parties are not bound to perform 
it, Rel. Arbitr. G: 1 Sid. 12: 2 Vent. 243. So alfo is 
an award of a thing which is of phyſically or morally 


poſfble, or in the power of the party to perform; as that 


he ſhall deliver up a deed which is in the cuſtody or 
power of a perſon, over whom he has no controul. 
: and ſee Kol. tit. 4rbitr. And an award 
that the defendant ſhall be bound with ſureties ſuch as 


the plaintiff ſhall approve, is void; for it may be impol- 


ſible to force the approbation of the plaintiff. 3 Mod. 
272, 3. But in this caſe the party ſhould enter into a 
bond himſelf and tender it to the plaintiff. 

Where an award is that one of the parties ſhall procure 
a ſtranger to do a thing, there is a diſtinction ee be- 
tween the caſe where he has no power over the ſtranger, 
to compel him, and where he has power either by the 
common law or by bill in equity. In the former caſe 
the award is void, for ſo much as concerns the ſtranger. 


In the latter it is good. Rol. Arbitr. F. 1: 248 n. 11: 


March. 18: 1 Mod. 9.—(See ante Diviſion 2.) 

Neither muſt an award be to do a thing wnrea/onable; 
nor by the performance of which the party awarded to do 
the acts may ſubje& himſelf to an action from another. 


Rol. Arbitr. E. 2, 3; F. 10: 2 Bulft. 39: 1 Keb. 92: 


1 Ro. Rep. 6: Cro. Car. 226: 3 Lev. 153. 

What ſhall or ſhall not be unreaſonable, is however 
matter of conſtruction in which the caſes differ conſider- 
ably. See Rol. Arb. B. 12; J. 4. 5: 2 Mod. 304. 

An award muſt not be of a thing which is merely au- 
gatory, without any advantage to the parties. Rol. Arb. 
J. 10—15. And if a man and a woman ſubmit to arbi- 
tration, and it be awarded that they ſhall intermarry, 
this is ſaid not to be binding (Id. ib.) for one reaſon 
among others, that it cannot be preſumed to be advanta- 
geous to them. Mutual releaſes are advantageous, and 
therefore an award of them is good. Freem. 51. 


5. The Award muſt be certain and final. As the inten- 5 


tion of the parties in ſubmitting their diſputes to arbitra- 
tion, is to have ſomething aſcertained, which was un- 
certain before, it is a poſitive rule that the award ought 
to be ſo plainly expreſt, that the parties may certainly 
know what it is they are ordered to do. 5 Co. 77 6: 
8 a. 
: On the conſtruction of certainty and unceftainty the 
caſes are multifarious; and it may be obſerved, that 
they principally depend on ſuch circumſtances as are pe- 
culiar to each caſe, and very ſeldom form any general pre- 
cedent. The rule therefore ſerves better to regulate the 


conduct of arbitrators, than the numerous exceptions : as 


it is the intereſt of the party againſt whom the award is 
made to be ingenious in finding out objections, an award 
cannot be too particular or preciſe in laying down what 
is to be done by the parties, and the manner, time and 


place of their doing it. Though the two latter have been 


deemed immaterial (Stra. gog,) yet it is ſafeſt to ſpecify 
them. . 

Awards are now ſo liberally conſtrued, that trifling 
objections are not ſuffered to prevail againſt the manifeſt 


\ Intent of the parties. See 1 Burr. 277. and poſt Diviſion 


6. In favour of the equitable juriſdiction of the arbi- 
trators, if that, to which the objection of uncertainty is 
made, can be a/certained either by the context of the 
award, or from the nature of, and circumſtances atten- 


| time of the ſubmiſſion, unleſs it be ſpecially ſhewn that 
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dant on the thing awarded, or by a maniſeſt reference to 
ſomething connected with it, the objection ſhall not pre- 
vail, See 2 Ld. Raym. 1076: 12 Mod. 585: Lutav. 5 15: 
Stra. 903. Where there is no date to the award, it thall 
be taken as dated from the day of the delivery which 
may be aſcertained by averment ; and all other uncer. 
tainties may be helped by proper averments in pleading, 
1 Ld. Raym. 240, 612: Cro. Eliz. 670: Sty. 28; 2 Saund, 
292. 

As an award muſt be certain, ſo alſo muſt it be #4; 
(at the time of making it; ſee 1 Hd. 59: Lal. 5 1: Comb, 
456); in order to prevent any future litigation on the 
ſubject of the ſubmiſſion. 

On this principle, an award that each party ſhall be 
non/uited in the action which he has brought againſt the 
other, is not good; becauſe (amongſt other reaſons) a 
nonſuit does not bar them from bringing a new action: 
but an award that a party ſhall di/continue his action, or 
enter a retraxit, is good. Godb. 276: Raul. Arbitr, F. 3. 

An award—that all ſuits ſhall ceaſe—or, that a bill in 
chancery ſhall be diſmiſſed—or, that a party ſhall not 
commence or proſecute a ſuit—is final; tor it thall be 
taken to mean, that the debt and action ſhall caſe for 
ever; that alone being a ſubſtantial performance of the 
award. 6 Mod. 33, 232: 2 £4, Raym 961, 4: 1 Salk, 
74, 5: Ral. Arb. O. 7. But fee 2 Stra. 1024. 

Lafily the Award muſt be mutual; not giving an advan- 
tage to one party without an equivalent to the other. 

The principal requiſite, however, to, form that mutu- 
tuality, about which ſo much is ſaid in all the caſes 
uſually claſſed under this rule, is nothing more than that 
the thing awarded to be done ſhould be a final diſcharge, 
and /atisfa#ion of all debts and claims by the party in 
whoſe favour the award is made, againſt the other, for 
the matters ſubmitted ; and therefore the preſent rule 
amounts to nothing more than a different form of ex- 
preſſion of that which requires that an award ſhould be 
final. See Comb. 439: 1 Ld, Raym. 246: Cro. Eliz, 
9o4: Comyns 328. 5 
6. The rules which at preſent govern the conflrufion of 
awards are, that they ſhall be interpreted, as deeds, ac- 
cording to the intention of the arbitrators. That they 
ſhall not be taken ſtrictly, but liberally, according to the 
intent of the parties ſubmitting, and according to the 
power given to the arbitrators. 1 Burr. 277: 2 Ak. 504 
(519)—That all actions mentioned in the award, thall 
be conſtrued to mean, all actions over which the arbitra- 


tors have power by the ſubmiſlion—T hat if there be any 


contradiction in the words of an award, ſo that the one 
part cannot ſtand conſiſtently with the other, the firſt part 
ſhall ſtand and the latter be rejected; but that if the lat- 
ter be only an explanation of the former, both parts ſhall 
ſtand. Palm. 108: 3 Bulft. 66, 7.—And that where the 
words of an award have any ambiguity in them, they 
are always to be conſtrued in ſuch a manner as to give 
effect to the award. 6 Mod. 35. 

Much unneceſſary difficulty occurs in all the old reports 
on the conſtruction that ought to be put on the award of 


a Releaſe; butit is now clearly ſettled, that an award of 


releaſes up to the time of making the award, is not alto- 
gether void; but that it ſhall be conſtrued ſo as to ſup- 
port the award; and that for two reaſons. 1ſt. That it 
ſhall be preſumed that no difference has ariſen ſince the 


there 
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there has: 2d, That a releaſe to the time of the - 
mitn is a good performance of an award, ordering a re- 
leaſe to the time of the award; not becauſe the mean- 
ing of the arbitrators 1s ſo, but becauſe their meaning 
mult be controuled ſo far as it is void, by conſtruction 
of law. 10 Mod. 201: 6 Mod. 33,5: 2 Ld. Raym. 964, 5: 
1 Ld. Raym, 116. ſee 12 Mad. 8, 116, 589: God, 
164, 5: 2 Kev. 431: 1 Sid. 365. 
Formerly, if one part of an award was void, the 
whole was conſidered fo : now however, it is the rule of 
the courts, in many caſes, to enforce the performance 
of that, which had it ſtood by itſelf, would have been 
good, notwithſtanding another part may be bad. 12 Mod. 
534 : but if that part of the award, which is void, be ſo 
connected with the reſt, as to affect the juſtice of the caſe 
between the parties, the award 1s void for the whole, 
Cro. Fac. 584. 
When, from the tenor of the award, it appears that 
the arbitrator has intended that his award ſhould be mu- 
tual, awarding ſomething in favour of one of the parties 
as an equivalent for what he has awarded in favour of the 
other ; if then that which is awarded on the one fide, be 
void, ſo that performance of it cannot be enforced, the 
award is void for the whole, becauſe that mutuality, 
which the arbitrator intended, cannot be preſerved. 
Yel. 98: Brown. 92: Rol. Arb. K. 15: Cro. Fac. 577, 8. 
If one entire act awarded to be done on one fide, com- 
prehend ſeveral things, for ſome of which it would .be 
good, and for others not, the award is bad for the whole, 
becauſe the act cannot be divided. Cro. Zac. 639. 
When it appears clearly that both parties have the 
full effect of what was intended them by the arbitrator, 
though ſomething be awarded which is void; yet 
the award ſhall ſtand for the reſt. 1 Ld. Raym. 114: 
Lutw. 545 : and ſee 12 Med. 588. 
An award ought regularly to be made in writing, 
ſigned and ſealed by the arbitrators, and the execution 
properly witneſſed : It may however be made by parol, 
if it is ſo expreſsly provided in the ſubmiſſion. 
7. Itisnot in all caſes abſolutely neceſſary that per/orm- 
ance ſhould be exactly according to the words of the 
award; if it be ſubſtantively and effeually the ſame, 
it is ſufficient. 3 Bu. 67. And if the party, in whoſe 
favour the award is made, accept of a performance dit- 
fering in circumſtances from the exact letter of the 
award, that is ſufficient ; for con/en/us tollit errorem. 3 Bulſt. 
67, 
Where the concurrence and preſence of both parties 
is not abſolutely neceſſary to the performance, each 
ought to perform his part qvi/hout requef? from the other, 
1 Ld. Raym. 233, 4. and fee Rol. As. Z. 6.—If an 
award order that the defendant ſhall re-aflign to the 
plaintiff, certain mortgaged premiſes, it will be a breach 
if he do not re- aſſign without requeft. 1 Ld. Raym. 234. 
If the award be to pay a, on or before a particular day, 
payment before the day is equivalent to payment on the 
day. 3 Keb. 675, 6. 
A conſiderable number of years having elapſed ſince 

the making of the award, is no objection to the parties 
being called upon to perform it. inch, Rep. 384: nor 
can the ſtatute of Limitations (21 Fac. 1. c. 16. $ 3) be 
pleaded in bar. 2 Saund. 64. 

On an award, that one party ſhall enter into a ſe- 
curity for money, (note, bond, Sc.) the giving the ſe- 


curity is a performance of the award; and on non-pay= 


ment, the perſon to whom it is given can only pro- 


ceed againſt the other on that ſecurity, and not on the 
ſubmittion or arbitration bond. Bend!, 15: Stra. goz, 
1082. | 


VI. THe rEMEDY to compel performance of an award is 


various, according to the various forms of the ſubmiſſion. 

Though the ſubmiſſion be verbal, an action may be 
maintained on the award, whether it be for the pay- 
ment of money, or for the performance of a collateral 
act. 1 Ld. Raym. 122: and ſee ante Diviſion 1. 


Where the award is either verbal, or in writing, for 
the payment of money, and made on a ſubmiſſion, either 


by parol or by deed, the action on the award may be 
an action of debt: it may alſo be an action of aſumpht : 
and in all other caſes on a parol ſubmiſſion, an / 


ſSumz/it is the only ſpecies of action that can be maintained. 


1 Leon. 72: Oo. Fac. 354. 
In all actions on the award, it muſt neceſſarily be 
ſhewn, in dire& unequivocal terms, that the parties 


Submitted ; before the award can be properly introduced; 


2 Stra. 923. the ſubmiſſion too mult be ſo ſtated as to 
correſpond with the award, and to ſupport it. 2 Lev. 
235: 2 Show. 61. 

When the action is on a mutual a/ump//t, to pay a 
certain ſum on reque/t, if the defendant ſhould not 
ſtand to the award; an actual requeſt to pay that ſum, 
before the action brought, muſt be poktively ſtated. 
1 Saund. 33: 2 Keb. 126. 

When the ſubmiſſion is by bond, if the award be for 
payment of money, an action of det on the award lies, 
as well as an action on the bond; but the latter is the 
action molt ufually brought; in this the order of plead- 
ing commonly obſerved is, that the plaintiff Jeclaſes on 
the bond, as in ordinary caſes of action on a bond; the 
defendant then prays oyer of the condition, which being 
ſet forth, he pleads that the arbitrators or the umpire 
made no award; then the plaintiff replies, not barely 
alledging that they did, but ſetting forth the award at 
large, and aſſigning the breach by the defendant: (as 
to which ſee poſt, and inch 121: Flv. 24, 78, 153: 
1 Ld. Raym. 114, 123: 2 Vent. 221: 3 Lev. 293 :) and 
on that the whole queſtion ariſes as on an original de- 
claration.— The defendant then either rejoins, that they 
made no /4ch award,” (Fent. 116: Co. Fac. 200: 
Palm. 511,) on which the plaintiff takes iſſue—or, he 
demurs, and the plaintiff joins in demurrer. Vid. Stra. 
923: Freem. 410, 415: 1 Sid. 370: 3 Burr. 1729, 30: 
5 E. 4. 108: Brooke pl. 33 : Cro. Elis. 838. 

Every thing neceſſary 49 ſhew that the award was 
made according to the ters of the ſubmiſſion, mult be 


| ſtated by the plaintiff, Zutw. 536: 2 Ld. Raym. 989, 


1076. Where alſo by the terms of the award, perform- 
ance on the part of the plaintiff, is a condition precedent 
to that on the part of the defendant ; there the plaintiff 
muſt ſhew that he has done every thing neceſſary to en- 
title him to call on the oppoſite party. But tender by 
the plaintiff, and refuſal by the defendant, will be ſuf- 
ficient, unleſs the thing to be done by the plaintiff can 
be done without the concurrence of the other. Hard, 
43» 44+ 

A material variance between the real award and that 
ſet forth in the pleadings, will be fatal to the plaintiff; 


and 
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and if on the trial the jury doubt whether the variance 
is material or not, a ſpecial verdi& may be taken for the 


opinion of the court, 1 Salk. 7 2: 1 Ld. Raym. 715. S. C.: 


1 Burr. 278. 

In an action on the award, the defendant may plead 
© that he did not ſubmit ;? but in an action on the bond 
ſuch a plea is not good. 1 Sid. 290: 2 Stra. 923. 

More exactneſs is required in ſetting forth a written 


than a verbal award—in the former nothing muſt be 


alledged by inducement. 2 Vent. 242. The breach muſt 
alſo be aſſigned, with ſuch preciſion, as to ſhew that the 
award was made of the thing in which the breach was 
alledged. 1 Rel. Rep. 8: Cro. Jac. 339: 2 Bulſt. 93. and 
in an action on the aſſumpſit, to perform the award, 
the plaintiff may aſſign ſeveral breaches. enk. 254, and 
ſee Yelv. 35. But in an action on the arbitration bond, 
where ſeveral things are ordered to be done by the de- 
fendants, it is not neceſſary to aſſign breaches of every 
matter, becauſe the breach of any one is a forfeiture of 
the penalty of the bond; and when the plaintiff has 
once recovered, then he can never maintain another ac- 
tion on the ſame bond, to recover the penalty again on a 
ſecond breach. 2 7%. 276, g. and vide Id. 293. S. P. 
If the defendant ſet foxth the award, and alledge the 


performance generally, and then on a breach being 


| aſſigned in the replication, he rejoin and ſhew a ſpecial , 


performance, this will be a departure. 1 Ld. Raym. 234. 
It has ſeveral times happened, that the defendant by 
ſetting forth an award, partially, has impoſed conſider- 


able difficulty on the plaintiff how to anſwer him. (Sze 


1 Keb. 568 : 1 Saund. 326: 3 Lev. 165: Lutw. 5 25). In 
this caſe if the plaintiff demand oyer of the award, and 
have it ſet forth at full length, aſſigning a breach in the 
ſame manner as if the defendant had pleaded 20 cwvard, 
he will be ſecure againſt any objection from the manner 
of pleading. Lutw. 451: and ſee Godb. 255 : 1 Rol. Rep. 6. 
If from the default of the defendant no award has been 
made within the time limited, the plaintiff may, to the 
plea of 20 award, reply that default of the defendant. 
See 8 Co. 81.—On a ſubmiſſion by bond, providing that 
the award ſhall be made within a limited time, though 
that time is enlarged by mutual conſent, and the award 
made within the enlarged time, an action cannot be 
maintained on the bond to recover the penalty for non- 
performance. 3 Term Rep. 529.n.—Andas ro ſuch enlarge- 
ment of time, ſee 2 Im Rep. 643, 4: 3 Term Rep. 601. 
On the practice obtaining, of references at N Prius, 
performance of the award was conſequently enforced by 
means of an attachment, and the following is the preſent 
Courſe of proceeding to obtain that remedy.—The award 
muſt be tendered to the party bound to perform it, and 
on his refuſal to accept it, affidavit muſt be made of the 
due execution of the award, and of ſuch tender and 
refuſal ; and on that, application made to the court to 
make the order of M/ Prius a rule of court; a copy of 
this rule muſt be perſonally ſerved on the party, and if 
he ſtill refuſe to accept the award, an affidavit muſt be 


made of ſuch ſervice and refuſal ; on which the court 


will grant an attachment of courſe. 1 Crompt. Pra. 
264. When the award is accepted, but the money be- 
ing demanded is not paid, an affidavit muſt be made of 


| ſuch refuſal, and of the due execution of the award. 


2 Black. Rep. 990, 1,—Where there is any diſpute as to 
the proper performance of an award, it is diſcretionary 
| 2 F 


in the court to grant or refuſe an attachment. 1 Sera 
695: 1 Burr. 278. | ; 
When an award is not for the payment of money, byt 


for the performance of any collateral act, it may ſome. 


times be enforced by a bill in equity, on which the court will 
deeree a ſpecifick performance. See 1 Ah. 74, (62): 1 T 

Ab. 5 1: 1 C. R. 46: 3 C. R. 20: 2 Vern. 24: . 2 
187, 9, 190. But though a court of equity may afiit 
a plainti to procure the execution of an award, it will 
not compel a defendant to diſcover a breach by which 


he may charge himſelf with the penalty of a ſubmiſfion 


bond. Biſhop v. Biſhop, 1 C. R. See the next Diviſion, 


VII. Rerity may be obtained ag an award 
contrary to the preſcribed rules of gf when 1 
is put in ſuit. But when the ſubmiſſion is by the mere 
act of the parties, the defendant is not permitted to 
impeach the conduct of the arbitrators, at law; ſo as 
to make it a defence to an action on the award or ſub- 
miſſion bond. See 1 Saund. 327 : 2 J/!/. 149. In ſuch caſe 
the only relief 1s in equity. 2 Yezey 315. Buta court of 
equity will not interfere to ſet aſide an award, where 
the ſubmiſſion is voluntary, (or by order of N Pris, 
1 C. C. 140: 1 Fern. 157,) except for corruption or im- 
proper conduct in the arbitrators: or where the award 
appears on the face of it to be contrary to the rules of 
7 as, — the ae of an infant, Oc. 1 C. C. 
276, 279, 280: 3 Atk. $29. (495): 2 £9. A. : 
CORES Al nas. e eee 

In bills to have an award ſet aſide for corruption cr 
partiality, it is uſual] to make the arbitrators defendants : 
together with the party in whoſe favour the award is 
made. Finch. Rep. 141: 3 Ath. 644, 397. The arbi- 
trators may plead the award in bar; but they muſt ew 
themſelves 1mpartial, or the court will make them pay 
coſts. 2 A+. 396, (412). 

Where the ſubmiſlion is by order of N74 Prius, or un- 
der the ſtat. 9 10 W. 3. a court of equity will not enter- 
tain a bill to relieve againſt an award for corruption or 
partiality, unleſs the court of law has not afforded that 
relief, on application; or the time for complaining at 


law under the ſtatute is elapſed. 2 4. 155, (162), 


396, (412): 2 Ven. 316,7: See Bund. 265. 

By the ſtat. 9 & 10 . 3. c. 15. It is enacted, That 
any arbitration or umpirage, procured by corruption, 
or undue means, ſhall be void; and be accordingly ſet 
aſide by any court of law or equity, ſo as complaint be 
made to the court, where the rule for ſubmiſlion is made, 
before the laſt day of the next term after ſuch arbitration 
made and publiſhed to the parties.” See 1 Sa. 301 : 
2 Burr. 701: Barnes 55, 7. But it ſeems that a court of 
equity may relieve, on manifeſt grounds, after the time 
required, by the act, for complaint at law, though no 
ſuch complaint is made at all in the common law courts. 
Bunb. 265: 1 Barn. K. B. 75, 152. | 

Where the ſubmiſſion is by reference at V/ Prius, 
there is no time limited for making an application to 
ſet aſide an award for any cauſe, 2 Ark. 155, (162): 
Ser. 301: 2 Burr. 701. When the ſubmiſſion is accord- 
ing to the ſtatute, no application can be made to have 
the award ſet aſide till the ſubmiſion be actually made 
a rule of court, which may be either before or after 
making the award, 1 &. 301: 2 Ve. 317: 2 Str. 
1178; 3 f. Wins. 362. 
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AWARD VIII. 


an action, to alledge performance of the — award- 


The moſt frequent ſubject of complo int againſt an 
award, ariſes from ſome imputed i cανjãd of the ar- 
pitrators, and when the complaint is made out, it is 
generally ſucceſsful: as if one of the arbitrators un- 
juſtly exclude the reſt from the award; or hold private 
meetings with one of the parties, 2 Fern. 5 15: or ap- 
point an umpire by lot. 14. 485 : or manifeſt any other 
undue partiality. Id. 101, 251: 3 P. Ws. 262: 2 Vex. 
216, 8: 1 Fez. 317. | 

If it appear that the arbitrators went on a plain e, 
either as to the law or in a point of fact, that is an error 
appearing on the face of the award, and ſufficient to 
ſet it aſide. 2 Vern. 705 —80 if the arbitrators appear 
to have an intere/ in the ſubject of reference. 2 Fern. 251. 
So alſo where any circumſtance is /upprefſed or concealed 
from either of the arbitrators, and the arbitrator de- 
clares that had“ he known the circumſtance, he would 
have made a different award. 1 Atk. 77, (64). 

Where the ſubmiſſion is under the ſtatute, or by re- 
ference at NV Prius, the court will on ſome occaſions 
ſend back the award to be re- conſidered, on ſuggeſtion 
that the arbitrator had not ſufficient materials before 
him, and perhaps too to rectify any trifling or apparent 
miſtake ; but ſuch application mult be made in the for- 
mer caſe within the time preſcribed by the ſtatute. 
2 Term Rep. 781. 


VIII. An AwaRD may be pleaded in bar to every action 
brought, for a cauſe or complaint which had been pre- 
viouſly referred to the arbitrators, on which the award 
was made. See 4 Term Rep. 149. 

The award thus pleaded, mult have all the qualities 
neceſſary to conſtitute a good award; and mult be ſuch, 
if it be pleaded without performance, that the plaintiff 
may have a remedy to compel performance: but if per- 
formance be alledged, as it may be (See 1 Ro. Rep. 7, 8: 
Cro. Fac. 339: 2 Bulft. 93; Rol. Arbitr. F. 2: Al. 86: 
3 Leon. 62:) even a void award may frequently be a 
good bar. An award however which is in itſelf uncer- 
tain, and cannot be aſcertained by averment, cannot be 
pleaded in bar. 2 Saund. 2y2; 2 Keb. 736. 

The caſes which have determined an award not to be 
pleadable in bar, where it does not create a new duty, 
ſeem irreconcileable to the preſent ſtate of the law on 
the ſubjet—particularly as they allow that an action 
may be maintained on the ſubmiſſion, whether that is 
by bond or otherwiſe. 1 Ld. Raym. 248: 12 Mod. 130: 
Comb. 440: 1 Salk. 69: Lutw. 56, 7. 

An award however which does not extend to the whole 
of the thing demanded, is reaſonably not a good plea 
to an action on the demand. 4/.5: 1 Ld. Raym. 612. See 
Lutw. 51. And in order to make an award a good plea, 
it muſt appear that both parties were equally bound by it. 

Where the plaintiff lays ſeveral counts in his declara- 
tion, and the award from the terms of it, can only be a 
bar to one of them ; if in reality they are all for the ſame 
cauſe, the beſt way of pleading ſeems to be, to plead 
the award to that count to which it is anſweräble in 
terms; and the general iſſue to the reſt, Nd. 245. 

There were antiently ſome diſtinctions in the manner 
of pleading an award, with reſpect to the neceſſity of al- 
ledging performance of the thing awarded, which are 
not now efjential, for ſince it has been held that an ac- 
tion will lie on the mere ſubmiſſion, it is in no caſe neceſ- 
ſary for the defendant in pleading an award in bar of 


ed, unleſs where the award is void, and conſequently 
the plaintiff could not enforce it. 1 Ld. Raym. 122. 


Form of an AwarD; on a SUBMISSION. 


1 all people 20 whom this preſent writing indented of 
Award fhall come, greeting. Whereas there are ſeve- 
ral accounts depending, and divers controverſies and diſputes 
have lately ariſen between A. B. of, &c. Gent. and C. D. 
J, &c. all which controverſies and diſputes are chiefly touch- 
ing and concerning, &, And Whereas, for the putting an 
end to the ſaid aifferences and diſputes, they the ſaid A. B. 
and C. D. by their ſeveral bonds or obligations bearing date, 
&c. are become bound each to the other of them in the penal 
ſum af, &c. to fland to and abide the award and final d:ter- 
mination of us E. F. G. H. &c. / as the ſaid award be made 
in writing, and ready to be delivered to the parties in diffir- 
ence on or before, &c. next, as by the ſaid obligations, and 
the condition thereof may appear. Now Know ye, That we 
the jaid Arbitrators, æobeſe names are hereunto jubſcribed, 
and ſeals affixed, taking upon us the burthen of the ſaid 
award, and having fully examined and duly confidered the 
proofs and allegations of both the ſaid parties, do, for the 
ſettling amity and friendſbip between them, make and publiſh 
this our award, by and between the ſaid parties, in manner 
following, that is to ſay; Furſt, Ve do award and or- 
der, that all actions, ſuits, quarrels and controverſies what- 
foever had, moved, ariſen or depending between the ſaid 
parties in law or equity, for any manner of cauſe whatſoever, 
touching the ſaid, &c. to the day of the date hereof, ſhall 
ceaſe and be no further proſecuted, and that each of the ſaid 
parties Shall pay and bear his own cofls and charges, in any 
wi/e relating to or concerning the ſaid premiſſes. And we 
do alſo award and order that the ſaid A. B. fhall pay, or 
cauſe to be paid to the ſaid C. D. the ſum of, &c. awithin the 
ſpace gf, &c. And alſo at his own cofts and charges do, &c. 
And we do award and order that, &c. And lattly, we do 
award and order that the ſaid A. B. and C. D. on payment of 
the money abovementioned, fhall in due form of law execute 
each to the other ef them general releaſes, ſufficient for the re- 
leaſing by each to the ether of them his executors and ad- 
miniſtrators, of all aftions, ſuits, arrefls, quarrels, cantro- 
wverfies and demands whatſoever touching or concerning the 
premiſſes aforeſaid, or any matter or thing thereunto relating, 
from the beginzing of the world until the day of, &c. laſt, 
In witneſs, Cc. 


Tux Rrapzx is thus preſented with a compleat 
abridgment of the law on this ſubject. Were it ac- 
curately attended to, and were the arbitrators unin- 
fluenced by motives of partiality, arbitration would be 
a very deſirable way to put an end to many ſuits, in- 
flead of affording grounds of new proceedings, as they 
now too frequently do.—As it is, the ſubjects moſt pro- 
per for arbitration ſeem to be (in the words of the 
author, to whom we have confeſſed ourſelves fo much 
indebted on this ſubject) «© Long and intricate accounts 
— Diſpntes of ſo trifling a nature, that it is of little im · 
portance to the parties in whoſe favour the decifion may 
be given, provided at all events there be a decifion— 
and—queſtions on which the evidence is ſo uncertain, 
that it is much better to have a decifion whether right 
or wrong, than that the parties ſhould be involved ia 
continual litigation.” 
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AWM, or aume, (Teut. bm. i. e. cadus vel menſura) 
A meaſure of Rheniſh wine, containing forty gallons ; 
mentioned in ſome ftatutes. This word is otherwiſe 
written awame.— The rood of Rheniſh wine of Dorareight 


is ten awmes, and every awnme 50 gallons: The rood of 


Antwerp is fourteen azvmes, and every awme 35 gallons, 


AWN 


AWNHINDE. See Third-night-awn-hinde, _ 
AYLE. See Alle, | 
AZALDUS, A poor horſe or jade. Clau/. 4 Ed. 3, 


B. 


BAC 


B A hook or link of iron, or ſtaple. Con- 
ſuetudin. domiis de Farendon, MS. f. 20. 


% 


BACINNIUM, or Bacina, A baſon or veſſel to hold 


water to waſh the hands. Simeon Dunelme. anno 1126. 
Mon. Angl. tom. 3, p. 191: Petrus filius Petri Picot tenet 
medietatem Heydenæ per ſerjantiam ſerviendi de bacinis.— 
This was a ſervice of holding the 4a/on, or waiting at the 
baſon, on the day of the king's coronation. Lib. Rub. 


Scaccar, F. 137. 5 


BACHELERIA, The commonalty or yeomanry, as 
diſtinguiſhed from the baronage. Annal. Burton, p. 426. 
ſub an. 1259. 


BATCHELOR, Baccalaureus, from the Fr. bachs- 
lier, viz. tyro, a learner:] In the univerſities there are 
batchelors of arts, &c. which is the firſt degree taken by 
ſtudents, before they come to greater dignity. ' And 
thoſe that are called batchelors of the companies of London, 
are ſuch of each company, as are ſpringing towards the 
eſtate of thoſe that are employed in council, but as yet 
are inferiors ; for every of the twelve companies conſiſts 
of a maſter, two wardens, the livery, (which are aſſiſtants 
in matters of council, or ſuch as the aſſiſtants are choſen 
out of) and the batchzlors, in other companies called the 
yeomanry. The word batchelor is alſo uſed and ſignifies 
the ſame with Enight batchelor, a ſimple knight, and not 
knight banneret, or #night of the Bath. The name of 
batchelor was alſo applied to that ſpecies of eſquire, ten 
of whom were retained by each knight banneret on his 
creation. Anno 28 E. 3, a petition was. recorded in the 
Tower, beginning thus: 4 noſtre Seigneur le Roy monſtrent 
votre ſimple batchelor, Johan de Bures, c. Batchelor 
was anciently attributed to the admiral of England, if he 
were under the degree of a baron. In Pat. 8 R. 2. we 
read of a baccalaureus regis, Touching the further ety- 
molog y of this word, See Spelman. 

The term batchelor alſo denotes in law a man who has 
never been married ; and as ſuch, taxes have at times 
been levied, or the taxes laid on others increaſed, if 
paid by batchelors: as in the caſe of the duty on ſervants 
under ſtat. 25 Geo. 3. c. 43. 

BACKBERINDE, Sax.] Bearing upon the back, or 
about a man. Bracton uſeth it for a ſign or circumſtance 


BA] 


of theft apparent, which the civilians call furtum mani. 


Feftum ; Bract. lib. 3. tract. 2. cap. 32. Manabocd re- 


marks it as one of the four circumſtances or caſes, where- 
in a foreſter may arreſt the body of an offender again 
vert or veniſon in the foreit : by the aſſiſe of the foreſt 
of Lancaſter (ſays he) taken with the manner, is when one 
is found in the king's foreſt in any of theſe four degrees, 
able ſtand, dog-draw, backbear, and bloody-hand. Manw. 
2 part, Foreſt Laws. | 

BACO, A bacon hog, uſed in old charters. Blount. 

BACTILE, A candleſtick properly fo called, when 
formerly made ex baculo of wood, or a ſtick. Chdingham 
Hift. Dunelm. apud Ii artoni Ang. Sac. p. 1723. 

BADGER, From the Fr. baggage, a bundle, and 
thence is derived bagagier, a carrier of goods.] One 
that buys corn or victuals in one place, and carries 
them to another to ſell and make profit by them: and ſuch 


a one was exempted in the ſtat. 5 & 6 Ed. 6. c. 14, from 


the puniſhment of an ingrofler within that ſtatute, But 
by 5 Eliz. c. 12, Badgers are to be licenſed by the juſtices 
of peace in the ſeſſions ; whoſe licences will be in force 
for one year, and no longer ; and the perſons to whom 
granted muſt enter into a recognizance that they will not 
by colour of their licenſes foreſtal, or do any thing con- 
trary to the ſtatutes made againſt foreſtallers, ingroſſers, 


and regrators. If any perſon ſhall act as a Badger without 


licence, he is to forfeit 5 /. one moiety to the king, and 
the other to the proſecutor, leviable by warrant from jul- 
tices of peace. Oc. Viae 13 El. c. 25. felt. 20. 

BAG, An uncertain quantity of goods and merchan- 
diſe, from three to four hundred. Lex Mercat'. 

BAGA, A bag or purſe. Mon. Angl. tom. 3. p. 237. 

BAGAVEL, The citizens of Exeter had granted to 
them by charter from K. Edw. 1, the collection of a cer- 


- tain tribute or toll, upon all manner of wares brought 


to that city to be ſold, towards the paving of the ſtreets, 
repairing of the walls, and maintenance of the city, 
which was commonly called in old Engliſh begawe/, be- 
thugavel, and chippinggavel, Antiq. of Exeter. 
BAHADUM, A cheſt or coffer. Fleta, lib. 2. c. 21. 
BAJARDOUR, Lat. bajulator.] A bearer of any 
weight or burthen. Petr, Ble/. Contin, Hift. Croyland, p. 120. 


BAIL, 


B A 1 L I. 

BAIL, Ballium, from the Fr. bailler, which comes of 
the Greek Ba, and fignikes to deliver into hands.) Is 
{ed in our common law for the freeing or ſetting at li- 
berty of one arreſted or impriſoned upon any action, either 
civil or criminal, . on ſurety taken for his appearance at a 
day and place certain. Brack. lib. 3. trad 2. cap. 8. 
The reaſon why it is called bazl, is becauſe by this means 
the party reſtrained 1s delivered into the hands of thoſe 
that bind themſelves for his forth-coming, in order to a 
ſafe keeping or protection from priton : and the end of 

bait is to ſatisfy the condemnation and coſts, or render 
the defendant to priion. | 

With reſpe& to bail in civil caſes it is to be obſerved, 
that there is both common and /pecial bail: common bail 
is in actions of ſmall concernment, being called common, 
becauſe any ſureties in that caſe are taken ; whereas in 
cauſes of greater weight, and value, ſpecial Sor ſurety 
muſt be taken, and they according to the value. 4 1. 
179. See tit. Appearance, z 

By ſtat. 23 Hen. 6. c. 9, Sherifs, Sc. are to let to bail 
perſons by them arreſted by force of any writ, in any per- 
ſonal action, Sc. upon reaſonable ſureties, having ſuf— 
ficient within the county to keep their days in fuch place, 
c. as the writs require. 

Bail and mainprize are often uſed promiſcuouſly in our 

law books, as ſignifying one and the ſame thing, and 
agree in this notion, that they ſave a man from impriſon- 
ment in the common gaol ; his friends undertaking for him 
before certain perſons for that purpoſe authorized, that 
he ſhall appear at a certain day, and anſwer whatever 
mall be objected to him, in a legal way. 2 Hawk. P. C. 
c. 15. $ 29: 4 Inſt. 180. The chief difference is, that a 
man's mainpernors are barely his /areties, and cannot impriſon 
kim themſelves to ſecure his appearance, as his bail may, 
who are looked upon as his gaolers, to whoſe cuſtody he 
is committed, and therefore may take him upon a 
Sunday, and confine until the next day, and then render him. 
6 Mod. 231: Ld. Raym. 706: 12 Mod. 275. 
Special bail, are ewo or more perſons who undertake 
generally or in a ſum certain, that if the defendant be 
convicted, he ſhall ſatisfy the plaintiff, or render himſelf 
to the cuſtody of the marſhal; generally there are but ao 
pr /ons who become bail for a defendant. 

Where the defendant has been arreſted or diſcharged 
out of cuſtody, upon giving a bail-bond to the ſheriff, 
he muſt at the return of the writ, to diſcharge ſuch bond, 
appear thereto, namely, by putting in ſpecial bail, or, 
as it is termed, bail above, ſo called, in contradiſtinction to 
the ſheriff 's bail, or bail 4-/ow; nor can he render himſelf 
in diſcharge of ſuch bond, without ff putting in bail 

above. 5 Burr. 2683. 

By rule M. 1654, no attorney ſhall be bail for a de- 
fendant in any action; nor his clerk. Cop. 228 1: 
Vide Dougt. Rep. 466, that an attorney may be admitted 
as bail in a criminal caſe. 

No ſheriff's officer, bailiff, or other perſons concern- 
ed in the execution of proceſs, ſhall be permitted to be 
bail in any action or ſuit depending in X. B. nor 
perſons outlawed after judgment. R. M. 14 Geo, 2. The 
keeper of the Poultry Compter was rejected. Dengęl. 466. 


I. Of Bair in CIVII Casts—In actions of battery, 
treſpaſs, ſlander, c. though the plaintiff is likely to re- 
—_ _ damages, ſpecial bail is not to be had, un- 

Vox. 


BAIL I. 


\ | 
leſs by order of court, and the proceſs 1s marked for 
ſpecial bail: nor is it required in actions of account, or 


of covenant, except it be to pay money; nor againſt 


heirs or executors, &c. for the debt of the teſtator, 
unleſs they have waſted the teſtator's goods. 1 Dany. 
Abr. 681. | | 

If baron and feme are ſued, the huſband muſt put in 
bail for both, but if the huſband does not appear upon 
the arreſt, the wife muſt file common bail before ſhe'can 
be diſcharged ; for otherwiſe the plaintiff could not pro- 
ceed to obtain judgment. Gold. 127 : Cro. Elix. 370: Cre. 
Fac. 445 : Style 475: 1 Med. 8: 6 Mod. 17, 105. 

A teme covert was diſcharged out of cuitody, becauſe 
ſhe was arreſted without her huſband ; though the writ 
was ſued againſt both, and rom of in uentus returned as to 
the huſband. 1 Term Rep. 486; See tit. Arr. 

In all actions brought in B. R. upon any penal law, the 
defendant is to put in but common bail. 7. 53. In 
actions where damages are uncertain, bail is to be at the 
diſcretion of the court: on a dangerous aſſault and bat- 
tery, upon affidavit of ſpecial damages, a judge's hand 
may be procured for allowance of an ac ctiam in the writ : 
and in action of ſcandalum magnatum the court on motion 
ordered ſpecial bail. Raym. 74. When bail is taken by 
the chief jultice, or other judge on a habeas corpus, the 
bail taken in the inferior court is diſmiſſed ; though the 
laſt bail be not filed preſently, nor till the next term. 
Yelv. 120, 121. Vet it has been held, where a cauſe is 
removed out of an inferior court by habeas corpus, if the 
bail below offer themſelves to be bail above, they ſhall be 
taken, not being excepted againſt below, unleſs the cauſe 


- comes out of Londen. Forthe ſufficiency of the bail there 


is at the peril of the clerk, and he is reſponſible to the 
plaintiff : ſo that the plaintiff had not the hberty of ex- 
cepting againſt them, and the clerk 1s not reſponſible for 
their deficiency in the court above, though he was in 
London. 1 Salk. 97. ; 

In London it is ſaid, ſpecial bail is to be given in action 
of account, Sc. But on removal by habeas corpus into 
B. R. that court will accept common bail. 2 Keb. 404. 

There is not only bail to appear, Sc. on writs of error; 
but alſo in audita qucrela, a recogniſance of bail muſt be 
acknowledged; and upon a writ of aztaint, to proſecute, 
Sc. Jenk. Cent. 129. 

By the ſtat. 3 Jac. 1. c. 8, No execution ſhall be de- 
layed by any writ of error or /uper/edeas thereupon, un- 


| leſs bail ſhall be given, in double the ſum adjudged, to 


proſecute the writ of error with effect; and allo to ſatisfy 
the debt, damages, and coſts adjudged, ©. 

If a cauſe removed from an interor court, be remanded 
back by proecedendo the ſame term, the original bail in the 
inferior court are chargeable, but not if remanded in an- 
other term. Cro. Jac. 363. One taken on a writ of ex- 
ecution is not bailable by law; except an azdita guerela 
be brought; but where a writ of error is brought and 
allowed, if the defendant be not in execution, there ſhall 
not be an execution awarded againit him, at the requeſt 
of the bail, though he be preſent in court. 1 Ne. Abr. 
331. The bail ought not to join with the principal, nor 
the principal with the bail, in a writ of error to reverſe 
the judgment againſt either. Cro. Zac. 384. 

On capias ad ſatisfaciendum againſt the defendant re- 
turned non eff inventus, ſcire facias is to iſſue againſt the 
bail, or an ation may be brought. Where a defendant 
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BAIL I. 


renders his body in diſcharge of the bail, the plaintiff is 
by the rules of the court to make his choice of proceeding 
in execution, whether he will charge body, goods or lands. 
1 Lill. 183. And if the principal after judgment renders 
not himſelf in diſcharge of his bail, it is at the election of 
the plaintiff to take out execution either againſt him or 
proceed againſt his bail: but if he takes the bail in exe- 
cation, though he hath not full ſatis faction, he ſhall never 


after take the principal; and if the principal be taken, 


he may not after meddle with the bail. 

Where two are bail, although one be in execution, the 
laintiff may take the other. Cro. Fac. 320: 2 Bulfl. 68. 
f a principal render himſelf, and there is none to require 

his commitment; the court is ex officio to commit him; 
and if the plaintiff refuſe him, he ſhall be diſcharged, 
and an entry made of it upon the record. Moor, Caf. 
1249: 1 Leon. 59: See Hob. 210. | 

There muſt be an exoneretur entered, to diſcharge the 


bail. If the defendant dies before a capias ad ſatisfac. 


againſt him returned and filed, the bail will be diſcharged. 
1 Lill. 177. 5 

The Bail upon a writ of error cannot render the party 
in their diſcharge; becauſe they are bound in a recogni- 
ſance that the party ſhall proſecute the writ of error with 
effect, or pay the money if judgment be affirmed. 1 Lill. 


Abr. 173: 2 Cro. 402: 3 Mod. 87. Nor can the Bail in 


ſuch caſe ſurrender the principal, though he become a 


bankrupt pending the writ of error. 1 Term Rep. 624. 
Before a ſerre facias taken out againſt bail, the principal 


may render his body in diſcharge of the bail : and if the 
bail bring in the principal before the return of the ſecond 


ei. fac. againſt them, they ſhall be diſcharged. 1 Rol. 


Ar. 250; 1 Lill. 471. Anciently the bail were to bring 
in the principal upon the firſt ſcire fac. or it would not 


be allowed. 3 Bulf. 182. 


If the bail mean to acquit themſelves of their recog- 
niſance entirely, and run n0 hazard of the death of the 


_ defendant, then they muſt render him in their diſcharge, 


before the return of the ca. /a.; as the death of the prin- 
cipal afterwards will not diſcharge them. 2 Wil/. 67 : 
2 Cre. 165: Jon. 139: Str. 511. But if they do not, 


then they have until the return day, (if the proceedings 
be by bill) /edente curi, of the firſt ſcire ſacias, if it be 


returned ſcire feci, but if a nihil is returned thereon, then 
until the return day, /edente curia of the ſecond /c:. fa. 
N. on R. E. 5 Geo. 2. And if the proceedings be by origi- 
wal, they have till the guarto die po? of the return of the 
firſt ci. fa. if returned ſcire fect ; if not, then till the 

to die poſt of the return day of the ſecond, 4 Burr. 


2134: 1 Wilf. 270. If an-actien be brought then eight 


days in full term after the return. R. Trin. 1 An. See 
further Impey's and the other books of practice. 

If Bail ſurrender the principal at or before the return of 
the ſecond /cire facias, it is good, although there be not 
immediate notice of it to the plaintiff; and if, through 


want of notice, he is at further charge againſt the bail, 


that ſhall not vitiate the ſurrender, but the_bail ſhall not 


be delivered till they pay ſuch charges : if at any time, 
after the return of the capias, the bail ſurrender the prin- | 
it. Bail is not properly ſuch until it is filed, when it is 

of record: but it ſhall be accounted good, till the ſame 
is queſtioned and diſallowed. | 


cipal at a judge's chamber, and he thereupon is com- 
mitted to the tipſtaff, from whom he eſcapes, Oc. this 
will not be a good ſurrender : but if it be before or on a 
capias returned, it is otherwiſe, the one being an indul- 


geace, and the other matter of right. Mod. Caf. 238. 


| 
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When a perſon makes his eſcape out of priſon, and js 
retaken and bailed ; 'the bail ſhall be diſcharged on writ 
to the ſheriff commanding him to keep the priſoner in 
diſcharge of the bail. Sat. 1 Ann. f. 2. c. 6. 5 3. 

The judges of the courts at Vefminſter have power by 
ſtatute to appoint commiſſioners in every county to take 
recognizances of bail, in cauſes depending in their courts ; 
and to make ſuchrules for juſtifying the bail as they ſhall 
think fit, Oc. Stat. 4 & 5 W. & M. c. 4. 

The commiſtoners are to take bail, but are obliged by 
rule of court to keep a book wherein are the names of the 
plaintiff, defendant, and bail, and the perſon who tranſ. 
mits the ſame, and who makes affidavit that the recogni- 
ſance was duly acknowledged in his preſence : on ſuch 
affidavit the judges make a conditional allecatur, and the 
bail are to ſtand abſolute, unleſs the plaintiff excepts 
againſt them within twenty days, and Fi he excepts, the 
bail may ji by affidavit before the commiſſioners in the 
country. Gilb, H. C. B. 32. 

If a defendant puts in bail by a wrong name, the pro- 
ceedings ſhall nevertheleſs be good ; for otherwiſe every 
man impleaded may give a falſe name to his attorney by 
which he will be bailed, and then plead it in arreſt of 
judgment. Ge/d/b. 138, But it hath been held, that if 
the bail be entered in one name, and the declaration and 
all the proceedings are by a contrary name, it will be er- 
roneous, Cro. Eliz. 223. So if there is bail, and the bail 
be taken off the file, the plaintiff is without remedy ; 
though where a Ha, corpus and bail. piece were loſt in B. 
R. new ones were ordered to be made out. Style 261. 

Stat. 21 Fac. 1. cap. 26, enacts, That it is felony with- 
out benefit of clergy to acknowledge, or procure to be 
acknowledged, any bail in the name of another perſon not 
privy or conſenting thereto; provided that it ſhall nor cor- 
rupt the blood, or take away dower. 

Stat. 4 & 5 V. M. cap. 4. / 4, enacts, That any 
perſon repreſenting or perſonating another before com- 
miſſioners appointed to take bail, ſhall be adjudged guilty 
of felony. 

Special bail, which is taken before a judge, or by 
commiſſioners in the country, when accepted, is to be 
filed ; after twenty days notice given of putting in ſpe- 
cial bail before a judge, on a cepi corpus, if there be no 
exception, the bail ſhall be filed in four days. 1 Lill. 
Abr. 174. Upon a cepi corpus twenty days are allowed to 
except againſt the bail: ſoon a writof error; and you 


need not give notice; but you cannot take out execution. 


without giving a four days rule to put in better bail: in 
all other caſes, notice muſt be given, Upon a habeas 
corpus, eight and twenty-days are appointed to except 
againſt the bail, and after that, if it he not excepted 
againſt, it ſhall be filed in four days. 1 Salt. 98: 
R. M. 8 An. 

The exception to bail put in before a judge, muſt be 
entered in the bail book, at the judge's chambers at the 
ſide of the bail there put in, after this manner: I do ex- 
cept againſt this bail, A. B. attorn, for the plaigtiff. And 
it there be no ſuch exception, the defendant's attorney 
may take the bail. piece from the judge's chamber, and file 


Bail cannot be juſtified before a judge in his chamber, 
except it be by conſent, or for neceſſuay in vacation; but 
Ga : In 
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in the latter caſe they ought to be juſtified again in term, | 
and upon that the defendant is compelled to accept a de- 


term; and upon putting in bail, it is not enough to give 
notice of their being put in, but it ovght to be of their 
names, places of abode, and trade or vacation, that the 
plaintiff may know how to enquire after them. 6 Med. 
24, 25+ : 

* being doubtful whether Sunday ſhould be reckoned 
as one day in notice to juſtify bail, it was determined per 
cur. that for the future Sunday ſhall not be counted one, 
(it not being a proper day to enquire after bail) ; but 
two days notice muft be given, of which Sunday ſhall not be 
one; upon motion for defendant to juſtify bail, notice 
was ſerved Saturday June 23, to jultify bail Monday 25 ; 
the notice being inſufficient, the bail was not ſuffered to 
juſtify. Notes in C. B. 220. 

After the plaintiff has entered his exception, and given 
notice thereof to the defendant, the bail, (to diſcharge 
the bond) muſt perſonally appear in court within the time 
limited by the rules thereof, and juſtify themſelves ; 


| [or by affidavit, if taken before commiſſioners in the 


country,] and the plaintiff may oppoſe them by his 


counſel; if it appear they are inſufficient, the court will 


reje& them, and leave the plaintiff at liberty to proceed 
upon the bail-bond, or againſt the ſheriff, 

Bail coming to juſtify and not being preſent at the ſit- 
ing of the court, muſt wait until the riſing. 

Generally, bail are oppoſed on five grounds with effect. 
1ſt, That there is ſome miſtake in the notice to juſtify ; 
namely, that it ſhould have been given wo days previous, 
inſtead of one; 2dly, That the bail have aſſumed names 
that are either feigned, or belong to other perſons, contrary 
to the Statt. 21 Fac. 1: and 4 &@ 5 V. M. But the 
court will not vacate the proceedings againſt the party 
perſonated, until the offender be convicted. 1 ent. 301; 
nor can a conviction take place, until the bail-piece be 
filed. 2 Sid. go: zd. A third ground of oppoſing bail is, 
that they are not houſe-keepers ; if they be, the rent paid 
is immaterial, though under 1c/. L 148 ; nor is it 
neceſſary they ſhould have been aſſeſſed to the poor's 
rate. [bid 328. Athly. They may be oppoſed on the 
ground of their not being worth double the ſum ferorn to, 
after payment of all their «&b:s. Under this head may 
be ranked bankrupts, who have not obtained their cer- 
tificates ; or ſuch as have been zwice bankrupts, and not 
paid 15 7. in the pound. M. 24 Geo. 3. Laſtly, after 
the expiration of the rule to bling in the body. L% 438: 
M. 20 Geo. 3. 

If the bail do not juſtify at the day given (being the 
laſt day they have) they are out of court. Nor can they 
juſtify after the rule upon the ſheriff, to bring in the 
body is expired; without leave of the court. Loft. 88. 

In caſe the defendant by neglect has ſuffered the plain- 
tiff to take an aſſignment of the bond, and he has /o/ a 
trial; if he would wiſh to try the cauſe, he muſt move the 
court for that purpoſe on a ſpecial affidavit containing 
merits, if it be in term time, if i vacation, he may 
apply and obtain a judge's order, which will be granted, 
upon putting in and perfefting bail, paying the cofts incurred, 
receiving à declaration in the original action, pleading i/- 

"Juably, and taking Sport notice of ir:al, fo as not to delay the 


FHlaintiff, and conſenting that the bond flaud as a ſecurity. 


But the court of X. B. has not yet ſaid, that the plaintiff 
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ſhall take judgment on the alions upon the bond, al- 


though the practice in the Common Pleas is ſo. 
claration to go to trial at the aſſiſes, if it be an iffuable | 


If the bond be irregularly aſſigned, defendant may 
move the court to ſet the proceedings aſide for irregu- 
larity, upon an affidavit, ſtating the particular facts. 

If the court Ray the proceedings on the bond, the de- 
fendant is not at liberty to plead in abatement, but in 
chief. Salk. 519; nor will the court urder the bond to be 
delivered up to be cancelled, on the ground of a miſnomer. 
3 Term Rep. 572. ; 

Pending a rule to ſet aſide ings for irregularity, 
and to ſtay the proceedings, plaiatiff took an aſſignment 
of the bond in the mean-time ; the court agreed that the 
proceedings were totally //pended, by an at of the 
court, and made the rule abſolute to ſet aſide the aſſigu- 
ment of the bond, as having been made 00 ſoon; 4 Term 
Rep. 176. 

The court may adjudge bail ſuflicient, when the plain- 
tiff will not accept of it. Alſo the court on motion, or a 
judge at his chamber, will order a common appearance 
to be taken, when ſpecial bail is not required, on affida- 
vit made by the defendant of the ſmallneſs of the debt 
due, Sc. The putting in of a declaration, and the ac- 
ceptance of it by the defendant's attorney with the privity 
of the plaintiff's attorney, is an acceptance of the bail. 

When a ſheriff hath taken good bail of the defendant, 
he will on a rule return a cep:, and affign the bail-bond to 
plaintiff, which may be done by indorſement without 
ſtamp ; ſo as it be ſtampt before action brought there- 
upon ; and then the defendant and bail may be fued on 
the bond, by the plaintiff in his own name, i. e. as aſ- 
ſignee of the ſheriff. Stat. 4 & 5 Ann. c. 16. The ac- 
tion mult be brought in the ſame cot, where the original 
writ was ſued out. 3 Burr. 1923: 1 Burr. 642. Tho 


venue may be laid in any county. Str. 727: 2 Ld. Raym. 


1455. But if the plaintiff takes an afſipament of the 
bail-bond, though the bail is inſufficient, . the court 
will not amerce the ſheriff. 1 Salk. 9g. 

In caſe the defendant doth not put in bail, the attorney 


for the plaintiff is to call on the ſheriff for his return of 


the writ; and ſo proceed to an attachment againſt the 
ſheriff, If on a cepi corpus no bail is returned, a rule will 
be made out to bring in the defendant's body. Though 
a defendant, with leave of the court, may depoſit money 
in court inſtead of bail; and in ſuch caſe the plaintiff ſhall 


be ordered to waive other bail. Lill. Abr. Tria. 23 Car. 


B.R. 

If more damages, Cc. are recovered than mentioned 
in the plaint, or than the ſum wherein the bail is bound, 
the bai] will cot be liable for the ſurplus. 1 Falk. 102. 

A bail cannot be witneſs for the defendant at the trial; 
but the court, on motion, will diſcharge the bail, upon 
giving other ſufficient bail. od Inft. 582. Bail-pieces 
are written on a {mall ſquare piece of parchment, with the 
corners cut off at the bottom. For further matter ſee 
the books of practice. |; 


II. As to Bait. for Crimes. At common law bail was 
allowed for all offences except murder, 2 IH. 109, And 
if the party accuſed could find ſufficient ſureties, he was 


not to be committed to priſon ; for all perſons might be 


bailed till convicted of the offence. 2 I,. 186. But by 
ſtatute it was after enacted, that in caſe of homicide the 
offender ſhould not be bailed : and by our ſtatutes, mur- 
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BAIL II. 


derers, out-laws, houſe-burners, thieves openly defamed, 
Se. are not bailable ; but where perſons are accuſed of 


larceny, as acceſſaries to felony, or under light ſuſ- 


picion, they may be admitted to bail. Szar. 3 Ed. 1. 
c. 15. ee | 

One indicted and found guilty of the death of a man by 
miſadventure, as by caſting a ſtone over a houſe, and by 
chance killing a man, woman, or child, is not bailable. 


3 Ed. 3. Corone 354. | 


One indicted of conſpiracy, wiz. that he with others 
conſpired falſely to indi&# another of murder or felony, by 
means whereof he was indicted, and afterwards convict- 
ed, ſhall not be bailed. The reſolution of all the judges, 
upon the queſtion demanded by King Ed. III. himſelf, 
as appears. 27 A 1. * 

One indicted for burglary may be baifed. 29 4/7. 44. 

One indicted on /#/picion of robbery was outlawed, and 
taken on the outlawry, and brought orit of error, and —_ 
brought to B. R. by habeas corpus, prayed to be bailed, 
and took two exceptions to the indictment; iſt. That 
he was in priſon, and knew nothing of the outlawry ; 
2dly. That the charge is too general, and no body pro- 
ſecures ; but per Roll Ch. J. He cannot be bailed. Sry. 
418. But ſee Stat. 4 & 5 W. & M. c. 18, which enacts, 
that perſons outlawed, except for treaſon or felony, may 
appear by attorney and reverſe the ſame without bail ; 
Except ſpecial bail ſhall be ordered by the court: and that 


- perſons arreſted upon any capias utlagatum, except for 
_ freaſon or felony, may be diſcharged by an attorney's en- 
gagement to appear: and in caſes where ſpecial bail is 


required, the ſheriff may take bond with ſureties. 
By the common law the ſheriff might bail perſons ar- 
reſted on ſuſpicion of felony, or for other offence 6ail- 


able; but he hath loſt this power by the Szar. 1 El. 4. 
c. 2. Juſtices of peace may let to 4ai/ perſons ſuſpected 


of felony, or others 6ailable, until the next ſeſſions: 
though where perſons are arreſted for manſlaughter or 
felony, being bailable by law, they are not to be let to 
bail by juſtices of peace but in open ſeſſions, or where two 


- Juſtices (quorum unus) are preſent; and the ſame is to be 


certified with the examination of the offender, and the 
accufers bound over to proſecute, &c. 3 H. 7. c. 3: 
102 P. M. c. 13.5 3: not to reſtrain juſtices in Lon- 
dm and Middleſex, and towns corporate. 10 2 P. M. 
c. 13. $6. If a perſon be dangerouſly wounded, the 
offender may be bailed till the perſon is dead; but it is 


| eumſtances ; as if the evidence againſt him were flight, 


— — ——_; 
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or if he had purchaſed his pardon. H. P. C. 101: Crony, 


153. | 

The court of B. R. has power to bail in all caſes, 
whatſoever, and will exerciſe their diſcretion in all caſey 
not capital; in capital caſes where innocence may be 
fairly preſumed ; and in every caſe where the charge is 


not alledged with ſufficient certainty. Leach's Haus. 


P. C. ii. c. 15. 5 80. in note, where ſeveral caſes are enu- 
merated, of OT ITO | 


It is to be obſerved, that with reſpect to the nature | 


of the offence, although this court is not tied down by 
the rules preſcribed by the ſtat. of W/m. 1; yet it will 
in diſcretion pay a due regard to thoſe rules, and not ad- 
mit a perſon to bail who is expreſsly declared to be irre- 


pleviſable, without ſome particular circumſtances in his 


favour. 2 Int. 185, 186, 189: H. C. P. 104: 1 Salk, 
61: 3 Bult. 113: 2 Hawk. P. C. c. 15.480: 5 Mad. 


45+ 
And therefore if a perſon be attainted of felony, or 
convicted thereof by verdi& general or ſpecial, or noto- 


riouſly guilty of treaſon or manſlaughter, c. by his own 


con feſſion or otherwiſe, he is not to be admitted to bail; 
without ſome ſpecial motive to induce the court to grant 
it. Kelyngego: Dyer 79: 1 Buß. 87: 2 Hawk, P. C. 


c. 15. § 80. 


Upon a commitment of either houſe of parliament, 
when it ſtands indifferent on the return of the habeas cor- 
pus, whether it be legal, or not, the court of B. R. ought 
not to bail a priſoner. Leach's Hawk. P. C. ii. c. 15. 573. 
But if it be demanded in caſe a ſubject ſhout be com- 
mitted by either of the Houſes for a matter manifeſtly 
out of their juriſdiction, what remedy can he have? [ 
anſwer (ſays the learned and cautious Serjeant Hawkins) 
as this is a caſe which I am perſuaded will never happen, 
it ſeems needleſs over nicely to examine it. See Leac/'s 
notes, 2 Hawk. P. C. cap. 15. § 73. from the caſes 
cited there (vis. The Hon. Alex. Murray's, 1 i. 299: 
Fohn Wilkes's, 2 Mil. 158 : Entick v. Carrington, II St. 
Tr. 317: Braſs Ges, 3 Wilf. 188: 2 Blackſt. 755, 
it appears that the courts in We/fmin/ter Hall have been 
politively of opinion, © that they have no power to de- 
cide on the privileges of Parliament ; that the rights of 
the Houſe of Commons are paramount to the juriſdiction 
of thoſe courts ; that the Commons are the excluſive ar- 
biters of their own peculiar privileges ; that their power 
of commitment 1s inherent in the very nature of their 


18 


uſual to have aſſurance from ſome ſkilful ſurgeon, that conſtitution ; and finally that their adjudication is tanta- I 
the party is like to do well. 2 Inf. 186. A man ar- | mount to a conviction, and their commitment equal to : 
reſted and impriſoned for felony, being bailable, ſhall be | an execution ; and that no court can diſcharge a priſoner t 
_ailed before it appears whether he is guilty or not; but | committed in execution by another court.“ I 
when convicted, or if on examination he confeſſęth the However, a perſon committed for a contempt, by or- r 
felony, he cannot be bailed. 4 Inft. 178. der of either Houſe of Parliament, may be diſcharged by 1 
It 3s to be obſerved, that the Sat. ef. 1, 3 Ed. 1. B. R. after a diſſolution or prorogation, which determine 
c. 15. above mentioned, doth not extend to the judges | all orders of parliament: alſo it is ſaid on an impeach- a 
of B. R. Se. only to fheriffs and other inferior officers. | ment, when the parliament is not fitting, and the party 0 
H P. C. 98, 99 —Likewiſe, juſtices of gaol delivery | has been long in priſon, B. R. may bail him. The court h 
not being within the-reſtrainc of the ſtatute of Vm. 1. | of B. R. hath bated perions committed to the Fleet Priſon 
may bail perſons convicted before them of homicide by | by the Lord Chancellor; when the crime of commitment d 
miſadventure, or ſelf-defence, the better to enable them | was not mentioned, or only in general terms, Cc. 8 
to purchaſe their pardon. Cromp. 154 a: H. P. C. 101: | 2 Hawk. P. C. c. 15.4 76. Hog 
F. VV. B. 246: S. P. C. 15. N And B. R. having the control of all inferior courts, ſc 
Alſo it ſeems that in diſcretion they may bail a perſon | may at their diſcretion & any perſon unjuſtly committed 
convicted before them of manſlaughter, upon ſpecial cir- | by any of thole courts. In admitting a perſon to 4410 in at 
the court of B. R. for felony, &c, a ſeveral recogniſance $ 
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js entered into to the king in a certain ſum from each of 
the bail, that the priſoner ſhall appear at a certain day, 
tf:. And alſo that the 4a:/. ſhall be liable for the de- 
fault of ſuch appearance, body for body. And it is at 
the diſcretion of jultices of the peace, in admitting any 
perſon to bail for felony, to take the recogniſance in a 
certain ſum, or body for body: but where a perſon is 
bailed by any court, &c. for a crime of an inferior na- 
ture, the recognifance ought to be only in a certain ſum 
of money, and not body for body. 2 Hawk.c. 15.483. And 
the bazl are to be bound in double the ſum of the crimi- 
nal. Where perſons are bound body for body, if the 
offender doth not appear, whereby the recogniſance is 
forfeited, the bail are not liable to ſuch puniſhment to 


which the principal would be adjudged if found guilty, 


but only to be fined, Sc. Mood 's Inft. 618. If beil ſuſ- 
the priſoner will fly, they may carry him before a 


juſlice to find new ſureties ; or to be committed in their 


diſcharge. 1 Rep. 99 

The courts of K'ng's Bench, Common Pleas and Exche- 
guer, in term time, and the Chazcery in the term or va- 
cation, may bail perſons by the hateas corpus act; fee 
title Habeas Corpus. 

To refuſe bail when any one is 4a:lable on the one 
hand; or on the other to admit any to 4ail who ought 
not by law to be admitted, or to take ſlender St, is pu 
niſhable by fine; &c. 2 Ii. 291: H P. C 97. And 
ſee farther, 3 Edw. 1. c. 15: 27 Eau. 1. St. 1. c 3: 
4 Edw. 3. c. 2: 198 2 P. & M. . 13: 31 Car. 2. 
c. 2. 

No perſon ſhall be B l for felony by leſs than two; 
and it is ſaid not to be uiuzal for the King's Bench to ba.l 
a man on a hateas corpus, on a commitment for treaſon 
or felony, without four ſureties; the ſum in which the 
ſureties are to be bound, ought to be never leſs than 407. 
for a capital crime; but it may be higher in diſcretion, 
on conſideration of the ability and quality of the pri- 
ſoner, and the nature of the offence; and the ſureties 
may be examined on oath conceraing their ſufficiency, 
by him that takes the bail; and if a perſon be bailed by 
inſufficient ſureties, he may be required either by him 
who took the bail, or by any other who hath power to 
bail him, to find better ſureties, and on his refuſal may 
be committed; for inſufficient ſureties are as none. 
2 Hawk. P. C. c. 15. 54: H. P. C. 97. 

But juſtices mutt take care, that under pretence of de- 
manding ſufficient ſurety, they do not make fo exceſſive 
a demand, as in effect amounts to a denial of S/; for 
this is looked upon as a great grievance, and is com- 
plained of as ſuch by iV. & 1M. Sr. 2. c. 2, (the bill of 
rights); by which it is declared, that exceſſive bail ought 
not to be required. 2 Haw. P. C. c. 15. 

If where a felony is committed, one is brought before 
a juſtice on ſuſpicion, the perion ſuſpected is to be bailed, 
or committed to priſon ; but it there is no telony done, 
he may be diſcharged. H. H. C. 98, 106. 

Perilons commiited for treaſon or felony, and not in- 
dicted the next term, are to be bailed. 31 Car. 2. c. 2. 


Where bail may have writ of detainer againſt the pri- 
ſoner, See 1 Ann. St. 2.c. 6 83. 

Juſtices of peace are required to bail officers of cuſtoms 
and exciſe, who kill perions reſiſting. 9 Geo. 2. c. 35. 
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'The court of King's Bench and Fufticiary in Scotland, 
not reſtrained from bailing perſons committed for felonies, 
againſt the laws of cuſtoms or exciſe. 9 Geo. 2. c. 35. 
$38: 19 Geo. 2. c. 34. F 12, 

For further particulars relative to bail in criminal 
caſes, ſee Leach's Hawk. P. C. ii. c. 15. very much at 
large. 

B AILIFF, Ballivus.] From the French word baylif, 
that is, præfectus provincie, and as the name, ſo the office 
itſelf was anſwerable to that of France; where there were 
eight parliaments, which were high courts from whence 
there lay no appeal, and within the precincts of the ſe- 
veral parts of that kingdom which belonged to each par- 
liament there were ſeveral provinces to which juſtice was 
adminiſtered by certain officers called 4ailiff5 : and in Eng- 
land we have ſeveral counties in which juſtice hath been, 
and ſtill is, in ſmall ſuits, adminiſtered to the inhabitants, 
by the officer whom we now call Serif or viſcount; (one 
of which names deſcends from the Saxons, the other from 
the Normans;) and though the ſheriff is not called Salli, 
yet it is probable that was one of his names alſo, becauſe 
the county is often called balliva : as in the return of a 
writ, where the perſon is not arreſted, the ſheriff ſaith, 
Inf;a-nominatus A. B. non «ft inventus in balliva mea, Oc. 
Kitch. Ret. Brev. fol. 285. And in the ſtatute of Magna 
Charta, aap. 28, and 14 Ed. 3. c. 9, the word baihf 
ſeems to compriſe as well ſheriffs, as bailifs of hundreds, 

As the realm is divided into counties, ſo every county 
is divided into hundreds; within which in ancient times 
the people had juſtice adminiſtered to them by the ſeve- 
ral officers of every hundred, which were the Ci. 
And it appears by Bracton, (1:6. 3. tract. 2. cap. 34.) that 
bailiffs of hundreds might anciently hold plea of appeal 
and approvers : but ſince that time the hundred courts, 
except certain franchiſes, are ſwallowed in the county- 
courts ; and now the barlig”s name and office is grown 
into contempt, they being generally officers to ſerve 
writs, Sc. within tbeir liberties. Though in other re- 
ſpects, the name is ſtill in good eſteem; for the chief 
magiltrates in divers towns, are called 6/5 : and ſome- 
times the perſons to whom the king's caitles are com- 
mitted are termed Saus, as the bailiff of Dover Caſilr, 
Ec. | 


Of the ordinary Bailiſ there are ſeveral ſorts, vn. 


bali of liberties; ſheriffe“ Sie,; bailis of lords of 


manors ; 6ailif7s of huſbandry, &c. 

Bail:ffs of liberties are thoſe bailif5 who are appointed 
by every lord within his liberty, to execute proceſs and 
do ſuch offices therein, as the Jai errant doth at large 
in the county; but 6azlif5 errant or itinerant, to go up 
and down the county to ſerve proceſs, are out of uſe. 

Ba. lis of liberties and franchiſes, are to be ſworn to 
take diſtreſſes, truly impanel jurors, make returns by in- 


denture between them and ſheriffs, Sc. and ſhall be pu- 


niſhed for malicious diſtrefles, by fine and treble damages, 
by ancient ſtatutes. Vide 12 Ed. 2. St. 1. c. 5: 14 Ed. 
3. St. 1. e. 91 20 K. 3. c Ot: 1 . 3. K. 1. e. 5: 
2 Ed. 3. e. 41 1A 3. „ 4% nn e 
c. 24: 3 Geo. 1. c. 15. 6 10, 

The bailif of a liberty, may make an inquiſition and 


extent upon an egit. The ſheriff returned on a writ of 


egit, that .the party had not any lands but within the 
liberty of Sz, Edmunds Bury, and that J. S. bail; there 
had the execution and return of all writs, and that he in- 

quired 
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quired and returned an extent by inquiſition, and the 
bailiff delivered the moiety of the lands extended to the. 
plaintiff, who by virtue thereof entered, &c. This was 


held a good return. Cro. Car. 319. Theſe hailiffs of li- 


berties cannot arreſt a man without a warrant from the 
ſheriff of the county : and yet the ſheriff may not enter 
the liberty himſelf, at the ſuit of a ſubject, (unleſs it be 


on a quo minus, or capias utlagatum) without clauſe in his 
writ, Non omittas propter aliquam libertatem, &c, If the 


ſheriff, Oc. enters the liberty without ſuch power, the 
lord of the liberty may have an action againſt him; 
though the execution of the writ may ſtand good. 1 Vent. 
406: 2 Il. 453. 

Sheriffs bailiffs are ſuch who are ſervants to ſheriffs of 
counties to execute writs, warrants, c. Formerly bat- 
1/7; of hundreds were the officers to execute writs ; but 
now it is done by ſpecial batliffr, put in with them by 
the ſheriff, A Halli of a liberty is an officer which the 
court takes. notice of; though a ſheriff's bailiff is not an 


officer of the court, but only the ſheriff himſelf. Paſch. 


23 Car. 1. B. R. The arreſt of the ſheriff's bail; is 
the arreſt of the ſheriff; and if any reſcous be made of 
any perſon arreſted, it ſhall be adjudged done to the 
ſheriff: alſo if the hilif permit a priſoner to eſcape, ac- 
tion may be brought againit the ſheriff. Co. Lit. 61, 168. 


Sheriffs are anſwerable for miſdemeanors of their ba/ifs; | 


and are to have remedy over againſt them. 2 Ia. 19. 
The latter are therefore uſually bound in an obligation 


tor the due execution of their offices, and thence are 


called ound bailiffi ; which the common people have cor- 
rupted to a more humble appellation. 
There are thirty-ſix ſerjeants at mace in London who may 
be termed bailiffs, and they each give ſecurity to the ſheriffs. 
By Stat. 14 E. 3. c. 9, Sheriffs ſhall appoint ſuch 
bailiffs for whom they will anſwer ; and by Stat. 1 H. 5. 


c. 4, no ſheriff's bailiff ſhall be attorney in the king's 


court. R. M. 1654. 

Bailiffs of lords of manors are thoſe that collect their 
rents, and levy their fines and amercements: but ſuch a 
dailiff cannot diſtrain for an amercement without a ſpecial 
warrant from the lord or his ſteward. Cro. Eliz. 698. 
He cannot give licence to commit a treſpaſs, as to cut 
down trees, Sc. though he may licence one to go over 
land, being a treſpaſs to the poſſeſſion only, the profits 
whereof are at his diſpoſal. Cro. Fac. 337, 377+ A bai- 
liF may by himſelf, or by command of another take cat - 
tle damage-feaſant upon the land. 1 Danv, Abr. 685. 
Yet amends cannot be tendered to the bail;jf, for he may 
not accept of amends, nor deliver the diſtreſs when once 
taken. 5 Rep. 76. Theſe bailiffs may do any thing for 
the benefit of their maſters, and it ſhall ſtand good till 
the maſter diſagrees; but they can do nothing to the pre- 


judice of their maſters. Lit. Rep. 70. 


Bailiffs of courts-baron ſummon thoſe courts, and exe- 


cute the proceſs thereof; they preſent all pound breaches, 


cattle-ſtrayed, Mc. 

Bailiſ of huſbandry are belonging to private men of 
good eltates, and have the diſpoſal of the under- ſervants, 
every man to his labour; they alſo fell trees, repair 
houſes, hedges, &c. and collect the profits of the land 
for their lord and maſter, for which they render account 
yearly, &c. 

Beſides theſe there are alſo 4ailiffs of the foreft, of 
which ſee Manwood, part 1. page 113. 
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BAILMENT, 
An Appointment of a Bail;F of a Manor. 


48 all men y theſe preſents, That I W. B. /, &c. 
EJq; lord of the manor of D. in the county of G. Have 
made, ordained, deputed and appointed, and by theſe preſents 
do make, ordain, depute, and apfoint J. G. of, Kc. my 
bailiff, for me and in my name, and to my uſe, to collect and 
gather, and to aſt, require, demand and receive of all and 
every my tenants, that have held or enjoyed, or now do, or 
hereafter ſhall hold or enjoy, any meſſuages, lands, or tene- 


ments, from, by, or under me, within my ſaid manor of D. all 


rents, and arrears of rent, heriots, and other profits, that now 
are, or hereafter ſhall become payable, due, owing or belonging 
to me, within the ſaid manor ; and, in default of payment 
thereof, to diftrain for the ſame from time to time, and ſuch 
diftreſs or diſtraſſes to impound, detarn and keep, until payment 
be made of the ſaid rents and profits, and the arrears thereof. 
Aud I do alſo further impower and authorize the ſaid J. G. 10 
take care of and inſpect into all and every my m:ſſuages, lands 
and woods within the ſaid manor, and to take an account of 
all defects, decays, waſtes, ſpoils, treſpaſſes, or other miſle- 
meanors, committed or permitted within my ſaid manor, or in 
any maſſuages, lands or woods there; and from time to time, 
to give me a juſt and true account in writing thereof : and 
further to aft and do all other things that to the office of a 
bailiff of the ſaid manor brlongs and appertains, during ny 
will and pleajure. In witneſs, c. 5 


BAILIWICK, Bballwva.] Is not only taken for the 
county ; but ſignifies generally that liberty which is ex- 
empted from the ſheriff of the county, over which the 
lord of the liberty appointeth a Cali with ſuch powers 
within his precinct, as an under-ſheriff exerciſeth under 
the ſheriff of the county; ſuch as the bail; of Weſftmin- 
fler, Ie. Stat. 27 Eliz. cap. 12: Wood's Inft. 206. 

BAILMENT, from bazller Fr. to deliver.] “A deli. 
very of goods in truſt, upon a contract expreſſed or im- 
plied that the truſt ſhall be faithfully executed on the 
part of the bailee -** [the perſon to whom they are deli- 
vered.] 2 Comm. 451. which fee: to which Sir . Fours 
adds, “ and the goods re-delivered as ſoon as the time 
or ule, for which they were bailed ſhall have elapſed or 
be performed.” Law of Bailment;, p. 117. 

It is to be known that there are ſix ſorts of bailmen!s 
which lay a care and obligation on the party to whom 
goods are bailed ; and which conſequently ſubje& him to 
an action, if he miſbehave in the truſt repoſed in him. 

1. A bare and naked bailment, to keep for the uie of 
the bailor, which is called depoſitum ; and ſuch bailee is 
not chargeable for a common neglect, but it muſt be a groſi 
one to make him liable. 2 Sr. 1099. | 

2. A delivery of goods which are uſeful to keep, and 
they are to be returned again in ſpecie, which is called 
accommodatum, which is a lending gratis; and in ſuch 
caſe the borrower is ſtrictly bound to keep them: for if 


he be guilty of the leaſt negle&, he ſhall be anſwerable, 


but he ſhall not be charged where there is no default in 
him. See pofe. 

3. A delivery of goods for hire, which is called locatie 
or conductio; and the hirer is to take all imaginable care, 


| and reſtore them at the time; which care if he ſo uſe, he 


ſhall not be bound. 
4. A delivery by way of pledge, which is called va- 


dium; and in ſuch goods the pawnee has a ſpecial pro- 


perty ; 
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perty ; and if the goods will be the worſe for uſing, the 


awnee muſt not uſe them; otherwiſe he may uſe them 


at his peril; as jewels pawned to a lady, if ſhe keep them 
in a bag, and they are ſtolen, ſhe ſhall not be charged; 
but if ſhe go with them to a play, and they are ſtolen, 
ſhe ſhall be anſwerable. So if the pawnee be at a charge 
in keeping them, he may uſe them for his reaſonable 
charge; and if notwithſtanding all his diligence he loſe 
the pledge, yet he thall recover the debt. But if he loſe 
it after the money tendered, he ſhall be chargeable, for 
he is a wrong-doer;z after money paid (and tender and 
refuſal is the ſame) it ceaſe to be a pledge, and there- 
fore the pawnor may either bring an action of aſſump/it, 
and declare that the defendant promiſed to return the 
oods upon requeſt ; or trover, the property being velted 
in him by the tender. | 
5. A delivery of goods to be carried for a reward, of 
which enough is ſaid under title Carrier. It may here be 
added, that the plaintiff ought to prove the defendant 
uſed to carry goods, and that the guods were delivered 
to him or his ſervant to be carried. And if a price be 
alledged in the declaration, it ought to be proved the 
uſual price for ſuch a ſtage ; and if the price be proved 


there need no proof, the defendant being a common car- 


rier: but there need not be a proof of a price certain. 

6. A delivery of goods to do ſome act about them (as 
to carry) without a reward, which is called 4 Bractoa, 
mandatum, in Engl'ſp, an acting by commiſſion ; and 
though he be to have nothing ler his pains, yet if there 
' were any neglect in him, he will be anſwerable, for his 
baving undertaken a truit is a ſufficient conſideration ; 
but if the goods be miſuſed by a third perſon, in the way, 
without any neglect of his, he would not be liable, being 
to have no reward. 

The above is taken from Lord Chief Juſtice Hus opi- 
nion, in the caſe of Copgs v. Bernard, 2 Ld. Raym. gog 
as abridged, Bull. N. P. 72. See alſo Sir V Fones's Eſſay 
on the Law of Bailment, p. 35: Com. Rep. 133. with 
Mr. Roje's notes; and on this ſubz-& 2 Inf. 89: 4 Rep. 
$3: 1 Kol. Ab. 338: 1 Inft. 89 b: Doc. St. 129: 1 New 
Ab. 243+ | 


Having mentioned Sir *. Jones's Eſſay on the Law of 


Bailment, we cannot help recommending it to the atten- 


tion of the rational ſtudent ; and for the ule of ſuch, ex- 
tracting the following analyſis, which will in general be 
found to be conſonant with the determinations in the 
books, and convey much knowledge in a ſhort compals. 
Sir V. Jones differs in a few points from Lord Holt, and 
Lord Cole, and his reaſons are deſerving of much attention. 


« I. DerixiTions.—1. Bailment, as before at the be- | 


ginning of this article, —2. Depoſit is a bailment of goods 
to be kept for the bailor without recompence.—3. Mon- 
date is a bailment of goods, wwithont reward, to be carried 
from place to place, or to have ſome act performed about 
them.—4. Lending for uſe is a bailment of a thing for a 
certain time to be uſed by the borrower without paying 
for it. —5. Pledging, is a bailment of goods by a achtor 
to his creditor, to be kept till the debt b diſcharged. — 
6. Letting to hire is, (1) a bailment of a thing to be uied 
by the hirer for a campenſation in money; or (2, a let- 
ting out of, work and labour to be done, or care and at- 


tention to be beſtowed, by the bailee on the goods bailed, 


and that for a pecuniary recompenſe ; or (3) of care and 
pains in carrying the things delivered from one place to 
another, for a ſtipulated or implied reward.—7. Janomi- 
nate bailments are thoſe where the compenſation for the 
uſe of a thing, or for labour and attention is not pecuni- 
ary ; but either (1) the reciprocal uſe or the gift of ſome 
other thing; or (2) work and pains reciprocally under- 
taken; or (3) the uſe or gift of another thing in conſi- 
deration of care and labour; and converſely.—8. Ordi- 
nary neglect, is the omiſſion of that care, which every man 
of common prudence, and capable of governing a family, 
takes of his own concerns.—9. Groſs neglect, is the want of 
that care which every man of common ſenſe, how inat- 
tentive ſoever, takes of his own property. See Po. II. 8. 
—10. Slight neg lect is the omiſſion of that diligence 
which very circumſpect and thoughtful perſons uſe in ſe- 
curing their own goods and chattels.— 11. A nated contract 
is a contract made without conſideration or recompence. 


« II. Treg RuLEs which may be conſidered as axioms 
flowing from natural reaſon, good morals, and ſound 
policy, are theſe.—1, A bailee who derives no benefit 
from his undertaking, is reſponſible only for groſs ne- 
glet.—2. A bailee who alone receives benefit from the 
bailment, is reſponſible fer flight neglect.— 3. When the 
bailment is beneficial to both parties, the bailee muſt 
anſwer tor ordinary neglect.—4. A ſpecial agreement of 
any bailee to anſwer for more or leſs, is in general valid. 
—5. All bailees are anſwerable for actual fraud, even 
though the contrary be ſtipulated, —6. No bailee ſhall 
be charged for a loſs by inevitable accident or irreſiſtible 
force, except by ſpecial agreement,—-7. Robbery by 
force is conſidered as irreſijtible; but a loſs by private 
ſtealth, is preſumptive evidence of ordinary neglect.— 
8. Grols neglect is a violation of good faith.—g. No ace 
tion lies to compel performance of a naked contrat.—- 
10. A reparation may be obtained by ſuit for every damage 
occaſioned by an iajury.— 11. The negligence of a ſer- 
vant acting by his malter's expieſs or implied order, is 
the negligence of the maſter. 


„III. From theſe rules the following PxorposrITiIONS 
are evidently deducible.— 1. A depolitary is reſponſible 
only for groſs neglect ; or in other words for a violation 
of good faith — 2. A depoũtary whoſe character is known 
to his depolitor, ſhall not anſwer for mere neglect, if he 
take no better care of his own goods, and they alſo be 
ſpoiled or deſtroyed.— 3. A mandatary to carry is re- 
ſponſible only for groſs neglect, or a breach of good 
faith.—4. A mandatary to perform a work is bound to 
uſe a degree of diligence adequate to the performance of 
it.— 5. A man caunot be compelled by action to per- 
form his promiſe of engaging in a depoſit or a mandate; 
but, —6. A reparation may be obtained by ſuit for damage 
occaſioned by che non- performance of a promiſe to be- 
come a depoſitary, or a mandatary.—7. A borrower 
tor uic is reſponſible for {light negligence.— 8. A paw- 
nee is anſwerable for ordinary neglect.—9. The bier of 
a thing is anſwerable for ordinary negle&.—10. A work- 
man for hire mult anſwer for ordinary neglect of the goods 
bailed, and mult apply a degree of ſkill equal to his un- 
dertaking.— 11. A letter to hire of his care and attention, 
15 retponnble tor ozvinary negligence. — 12. A carrier for 
hire by land or by water is antwerable for ordinary negled 

« IV. 
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.. © TV. Excrrtoxs, to the above rules and propoſi- 
tions.— 1. A man who ſpontaneoufly and officiouſly en- 
gages to keep or to carry the goods of another, though 
without reward, muſt anſwer for ſlight neglect.—2. It a 
man through ſtrong perſuaſion and with reluctance un- 
dertake the execution of a mandate, no more can be re- 
quired of kim, than a fair exertion of his ability.— 
3. All bailees become reſponſible for loſſes by caſualty or 
violence, after their refuſal to return the things bailed ; 
on a lawful demand.—q. A berrower and a hirer are 
anſwerable in all events, if they keep the things borrow- 
ed or hired after the ſtipulated time, or uſe them differ- 
ently from their 1 A depoſitary and a 
pawnee are anſwerable in all events if they % the things 
depolited or pawned.— 6. An inn-keeper is chargeable 
for the goods of his gueſt within his inn, if the gueſts be 
robbed by the ſervants or inmates of the keeper.—7. A 
common carrier by land or by water, muſt indemnify 
the owner of the goods carried if he be robbed of them. 


* V. It is no exception but a Cool UAE from the 


rules that Every bailee is reſponſible for a loſs by accident 


or force, however inevitable or irreſiſtible ; if it be oc- 
caſioned by that degree of negligence for which the na- 
ture of his contract makes him generally anſwerable.“ 


The caſes cited and commented on by Sir Vu. Jones, 
befides the above of Coggs v. Bernard, and which lead to 
the whole law on this ſubject, are 1 Sr. 128, 145: 2 Stra. 
1099: Aller. 93: Fitz. Detinue 59, (Bonion's caſe, the 
earlieſt on the ſubject): 8 Rep. 32: 1 Will. 281: Burr. 
2298: 1 Vent. 121, 190, 238: Carth. 485, 7: 2 Bulf. 
280: 1 Ro. 46. 2, 4, 10: 2 Ro. Ab. 567: 12 Mod. 
480, 2: Raym. 220: Moor. 462, 543: Owrn 141: 1 Leon. 
224: 1 Cro. 219: Bro: Ab. tit. Bailment: Heb. 30: 2 Co. 
339, 667: Palm. 548: W. Jo. 159: 4 Rep. 83 6b. (South- 
cote's caſe): 1 Int. 89 a. Many of them however more 
peculiarly applicable to carriers. 

The following caſes may ſerve to illuſtrate the above 
principles. 

A man leaves a cheſt locked up with another to be 
kept, and doth not make known to him what is therein; 


if the cheſt and goods in it are ſtolen, the perſon who re- 


ceived them ſhall not be charged for the ſame, for he was 
not truſted with them. And what is ſaid as to ſtealing 
1s to be underſtood of all other inevitable accidents : but 
it is neceſſary for a man that receives goods to be kept, 
to receive them in a ſpecial manner, zz. to be kept as 
his own, or at the peril of the owner. 1 Lill. Abr. 193, 
194. And vide 1 Rol. Abr. 338: 2 Show. pl. 166. 

Ik I deliver 100/. to A. 10 buy cattle, and he beſtows 
5 ol. of it in cattle, and I bring an action of debt for all, 


I ſhall be barred in that action for the money beſtowed - 


and charges, Sc. but for the reſt I ſhall recover. Hob. 
207. | 

If one deliver his goods to another perſon, to deliver 
over to a ſtranger ; the deliverer may countermand his 
power, and require the goods again; and if the Sailer 
refuſe to deliver them, he may have an action of account 
for them. Co. Litt. 286. 


If 4. delivers goods to B. to be delivered over to C. 


C. hath the property, and C. hath the action againſt B. 


| 


for B. undertakes for the ſafe delivery to C. and hath no 


property or intereſt but in order to that purpoſe. 1 Rol. 


a general action of treſpaſs againſt a ſtranger, becauſe he 


Abr. 606: ſee 1 Buljt. 68, 69, where it is ſaid that in 
caſe of converſion to his own uſe the bailee ſhall be an- 
ſwerable to beth. : 

But if the bailment were not on valuable conſidera. 
tion, the delivery is countermandable ; and in that cale, 


if A. the bailor bring trover, he reduces the property 


again in himſelf, for the action amounts to a counter- 
mand; but if the delivery was on a valuable conſidera- 
tion, then A. cannot have trover, becauſe the property 
is altered; and in trover the property muſt be proved in 
the plaintiff. 1 Bult. 68: ſee 1 Leon. 30. 

And where a man delivers goods to another to be re- 
delivered to the deliverer at ſuch a day, and before that 
day the baile: doth ſell the goods in market overt; the 
bailw may at the day ſeize and take his goods, for the 
property is not altered. Godb. 166. 

If A. borrows a horſe to ride to Dover, and he ride: 
out of his way, and the owner of the horſe meets him, 
he cannot take the horſe from him; for A. has a ſpecial 
property in the horſe till the journey is determined; and 
being in lawful poſſeſſion of the horſe, the owner cannot 
violently ſeize and take it away; for the continuance of 
all property is to be taken from the form of the original 
bargain, which in this caſe was limited till the appointed 
journey was finiſhed. Yelv.'172. But the owner may 
have an action on the caſe againſt the bailee for exceed- 
ing the purpoſes of the loan; for ſo far it is a ſecret and 
fallacious abuſe of his property; but no general action 
of treſpaſs, becauſe it is not an open and violent invaſion 


of it, 1 Rol. Rep. 128. 


As to borrowing a thing periſhable, as corn, wine, or 
money, or the like, a man muſt, from the nature of the 
thing, have an abſolute property in them; otherwiſe it 


could not ſupply the uſes for which it was lent; and 


therefore he is obliged to return ſomething of the ſame 
ſort, the ſame in quantity and quality with what 1s bor- 
rowed. Dr. & Stud. 129. | 
But if one lend a horſe, c. he muſt have the /ame 
reſtored. If a thing lent for uſe be uſed to any other 
end or purpoſe than that for which it was borrowed, the 
party may have his action on the caſe for it, though the 
thing be never the worſe ; and if what is borrowed be 
loſt, — it be not by any negligence of the bor- 
rower, as if he be robbed of it; or where the thing 15 
impaired or deſtroyed by his neglect, admitting that he 
put it to no more ſervice than that for which borrowed, 
he muſt make it good: ſo where one borrows a horle, 
and puts him in an old rotten houſe ready to fall, whick 
falls on and kills him, the borrower muſt anſwer for the 
horſe. But if ſuch goods borrowed periſh by the act of 
God, (or rather, as Sir Vn. Jones ſays it ought more 
reverentially to be termed, by inevitable accident,) in the 
right uſe of them; as where the borrower puts the horſe, 
Sc. in a ſtrong houſe, and it falls and kills him, or it 
dies by diſeaſe, or by default of the owner, the borrower 
ſhall not be charged. 1 IH. 89: 29 Af. 28: 2 H. 7,11. 
If one delivers a ring to another to keep, and he breaks 


and converts the ſame to his own uſe; or if I deliver my 


ſheep to another to be kept, and he ſuffers them to be 
drowned by his negligence ; or if the baile of a horſe, 
or goods, c. kill or ſpoil them, in theſe caſes action 
will lie. 5 Rep. 13: 15 E. 4. 20 6: 12 E. 4. 13. 

If a man deliver goods to another, the bailee ſhall have 


» 


r 


. . S949. 5%. c AM. Sl. oh, CE 


W. „ 


BAI 


i; anſwerable over to the Lair z ſor a man ought not to 
be charged with an injury to another, without being able 
to retire to the original cauſe of that injury, and in 
2;mends there to do himſelf right. 13 Co. 69: 14 Hen. 4, 
23: 25 H. 7, 14. 

BAIRMAN, A poor inſolvent debtor left bare and 
naked. S/at Wil. Reg. Scot. cap. 17. 

BAKERS. See Bread. 

BALANCE OFFH TRADE, A computation of the va- 
lue of all commodities which we buy from foreigners, 
and on the other ſide the value of our own native pro- 
dufts, which we export into neighbouring kingdoms ; 
and the difference or excels between the one fide and the 
other of ſuch account or computation is called the 4a/a:ce 
of trade. > 
" BALCANIFER, or aldakinifer, i. e. A flandard 
bearer. Mart. Pariſ. Anno 1237. 

BALCONIES To houſes in Lendon, are regulated by 
the Building Act, 14 Geo. 3. c. 78. F 48, Sc. 

BALE, (Fr.) A pack, or certain quantity of goods or 
merchandize; as a bale of filk, cloth, Sc. This word is 
uſed in the ſtatute 16 K. 2. c. 3, and is ſtill in uſe. 

BALENGER, By the Sat. 28 H. 6. c. 5, ſeems to 
have been a kind of Sarge, or water veſſel. But elſe— 
where it rather ſignifies a man of war. Wal/ing. in R. 2. 

BALEUGA, A territory or precin&. Chart. Hen. 2. 
See Bannum. 

BALISTARIUS, A Saller or croſs-bow man. Ger- 
rad de 1a War is recorded to have been baliftarius di 
reels, Cc. 28 & 29 Hen. 3. 

BALIVA, A bailiwick, or juriſdiction. See tit. Baili- 
wick. | 
BALIVO AMOVENDO, A writ to remove a Sail 
from his office, for want of ſufficient land in the bailiwick. 
Reg. Orig. 78. See tits. Bailiff, Sheriff. ; 

BALKERS, Are derived from the word bal, becauſe 
they ſtand higher, as it were on a balk or ridge of ground, 
to give notice of ſomething to others. Shep. Epitom. vide 
Conders. 

BALLARE, To dance, Sem. Perhaps in this ſenſe 
it may be underſtood in Fletu. lib. 2. c. 87. de caſcatrice; 
Anglice Dairy maid. 

BALLAST, Is gravel or ſand to poiſe ſhips, and 
make them go upright: and ſhips and veſſels taking 
in ballaſt in the river Thames, are to pay ſo much a ton 
to Tiuiy Houſe Deptford 5; who ſhall employ balla/t-men, 
and regulate them, and their lighters to be marked, Se. 
on pain of 10 J. Stat. 6 Geo. 2. c. 29. 

BALLIUM, A fortreſs or bulwark. Matt. N tm. 


A. 1265. 


BAN, or dans, from the Brit. an. i. e. clamor.] A pro- 
clamation, or public notice; any public ſummons, or 
edict, whereby a thing is commanded or forbidden, It is 
a word ordinary among the ſeudiſts; and for its various 
ſignifications, ſee Spelman v. bannum. The word bans in 
its common acceptation is uſed for the publiſhing ma- 
trimonial contracts, which is done in the church be- 
fore marriage; to the end that if any man can ſpeak 
againſt the intention of the parties, either in reſpect of 
kindred, precontract, or for other juſt cauſe, they may 
take their exception in time, before the marriage is con- 
ſummated: and in the canon law, Bannz 5 proclamas 
toner ſponſfi & ſponſe in eccleftis fieri folite, But there ma 


be a faculty or licence for the marriage, and then this 
_—_— is omitted. See tit. Marriage. 
OL, 1. 


| 


BANK. 


BANCALE, A covering of eaſe and ornament for 4 


bench, or other ſeat ; Monaſticon tam. 1. Pp. 222. 

BANE, from the Sax. bara, a wurdezer.] Signiiics 
deſtruction cr overthrow : as, I will be the Ze of ſu.h 
a man, is a common ſaying ; fo when a perſon receives a 
mortal injury by any thing, we fay it was his Sans: and 
he who is the cauſc of another man's death, is ſaid to be 
I bane, i. e. male factor. Brack. lib. 2. trad. 8. cap. 1. 

BANERL'T. bancrettus, miles vexillartus] Sir Themas 
Smith, in his Refuò. Hug. cap. 18, ſays, is a knight m.de 
in the field, with the ceremony of cutting off the point of 
his ſtandard, and making it as it were a banrer, and ac- 
counted fo honourable that they are allowed to difplay 
their arms in the kivg's army as barons do, and may bear 
arms with ſupporters. See Camden and Spelman, from 
whom it appears 4anner-/s are the degree between ba 
and knights. Selm. in v. Banerettus. It is ſaid that 
they were anciently called by ſummons to parliament: and 
that they are next to the barons in dignity, appears by-the 
ſtats. 5 R. 2. Stat. 2. cap. 4; and 14 R. 2. c. 11-170. 
liam de la Pol: was created baneret by K. Edward the 
Third by letters patent, Ano Regni fur 13. And thote 
bancrets, who are created /#6 wexillis regits, in exercitu re- 
gali, in aperto bello, & igſo rege perſonaliter prefente, pl 
catis, take place of all baronets; as we may learn by the 
letters patent for creation of baronets. 4 ½. 6. Some 
maintain that knights baxerets ought not to be made in 
a civil war: but Hex. 7. made divers $ancrets upon the 
Corri/þ commotion, in the year 1495. See Side Titles 
of Honours, f. 799. 

BANISHMENT, Fr. bam'fement ; Exilium, abjuratio.] 
is a forſaking or quitting of the realm; and a kind of 
civil death, inflicted on an offender : there are two kinds 
of it, one voluntary and upon oath, called abjuration, 
and the other upon compulſion for ſome offence. Sanna. 
PI. Cr. f. 117. See tits. Adjuration, Tranſportation. 

BANK, Lat. bancus, Fr. barque.] In our common law, 
is uſually taken fora ſeat or bench of judgment; as Bank 
le Rey, the King's Bench, Bank le Common Plas, the 
Bench of Common Pleas, or the Common Bench; called 
alſo in Latin Banus Regis, and Bancus Communium Placi- 
forum, Cromp. Jult. 67, 91. J Banci, or the privilege 
of the Bench, was anciently allowed only to the king's 
judges, gui ſummam adminiftrant 2 for inferior 
courts were not allowed that privilege. 

There are, in each of the terms, ſtated days, called 
days in bank, dies in bance, that is, days of appearance in 
the court of Common Pleas, They are generally at the 
diſtance of about a week from each other, and regulated 
by ſome feſtival of the church. On ſome one of theſe 
days in bank all original writs muſt be made returnable ; 
and therefore they are generally called the returns of that 
term. See tit, Day. | 

A bart, in common acceptation, ſignifies a place where 
a great ſum of money is depoſited, returned by exchange, 
or otherwiſe diſpoſed of to profit. 

Tux Baxk or ExcLant is managed by a governor 
and directors, eſtabliſhed by parliament, with funds for 
maintaining thereof, appropriated to ſuch perſons as were 
ſubſcribers z and the capital ſtock, which is enlarged by 
divers ſtatutes, is exempted from taxes, accounted a per- 


| ſonal eſtate aſſignable over, not ſubject to forfeiture ; and 


the company make dividends of the profits half-yearly, 
Se. The funds are redeemable by the parliament, on 
paying the money borrowed : and the Company of the 

. Bank 
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BANKRUPT I. 


Bank is to continue a corporation, and enjoy annuities till 


redeemed, c. During the continuance of the Baut, no 


body politick, Sc. other than the Company, ſhall borrow + 


any ſums on bills payable at demand ; and forging the 
ſeal of the Bank, and forging or altering Ban4-notes, or 
tendering ſuch forged notes in payment, demanding to 
have them exchanged for money, Sc. and forging the 
names of caſhiers of the Bank, are all capital felonies. 
See the ſeveral ſtatutes 5 6 V. N. c. 20: 8&g 
. 3. c. 20: 11 Geo. 1. c. 9: 12 Geo. 1. c. 32: 15 Geo. 2. 
c. 13. And officers or ſervants of the Company, that im- 
bezzle any Bank-note, Oc. wherewith they are intruſted, 
being duly convicted, ſhall ſuffer death as felons. 

By Stat. 13 Geo. 3. c. 79, Perſons not authoriſed by 
the Bank, making cr uſing moulds, for the marking of 
paper, with the words Bank of England, viſible in the 
ſubſtance, or having ſuch moulds in their poſſeſſion, are 
guilty of felony without benefit of clergy : And perſons 
iſſuing notes and bills engraved to reſemble thoſe of the 
Bank, or having the ſum expreſſed in white characters 
on a black ground, may be puniſhed by impriſonment, 
not exceeding fix months. But innocent perſons poſſeſ- 
fed of ſuch notes carrying them for payment, not affected. 
See Stat. 34 Geo. 2. c. 4, to regulate the holding 
general courts and cour:s of directors. | \ 

See the ſeveral ſtatutes 21 Geo. 3. cc. 14, 60: 22 Geo. 3. 
c. 8: 23 Geo. 3. c. 35: 24 Geo. 3. /ef. 2. ce. 10, 39: 
25 Geo. 3. c. 32: 29 Geo. 3. c. 37. and a vaſt variety of 
previous ſtatutes as to the continuance of the Bank 
charter, | 
Zy Stat. 31 Geo. 3. c. 33, the Bank is to keep in hand 
only 600,000 /. above the ſum neceſſary to pay the cur- 
rent dividend:—the remaining ſurplus to be applied to 
the uſe of the Public. AN 

BANKERS, The monied goldſmiths firſt got the 
name of Banters in the reign of K. Charles the Second; 
but 4azkers now are thoſe private perſons in whoſe hands 
money is depoſited and lodged for ſafety, to be drawn 


out again as the owners have occaſion for it. See the 


preceding title. - 
BANKRUPT, A Trader, who ſecretes himſelf or does 


certain other acts, tending to defraud his creditors, 


2 Comm. 285, 471. The word itfelf is derived from bancus 
or banque, the table or counter of a tradefman; (Da- 


freſne i 969 ;) and ruptus broken, denoting thereby one 
whoſe ſhop or place of trade is broken or gone; though 
others rather chooſe to adopt the French word route a 
trace or track a bankrupt, ſay they, being one who has 
removed his Langue, leaving but a trace behind, Corel : 
4 Ius. 277.—lt is obſervable that the title of the firſt 
Englith ſtatute concerning this offence ; Sal. 34 H. 8. 
c. 4, ** againſt ſuch perſons as do make bankrupt” is a 
literal tran{lation of the French idiom, gui font banque 


route. 2 Comm. 47 2. n. 


The Banki upt-law is a ſyſtem of poſitive regulations 
by various ſtatutes, the conſtruction of which have pro- 


duced the multiplied caſes on the ſubject, from whence 


the following principles and rules are extracted. Theſe 


ſtatutes are. Stat. 13 Eliz. c. 7: (which almoſt totally 


altered the old Stat, 34 Hen. 8. c. 4, mentioned above): 

1 Fac. I. c. 15: 21 Jac. 1. c. 19: 10 Au. c. 15: 7 Ceo. 1. 

c. 31: 5 Geo. 2. c. 20, continued at preſent by 28 Geo. 3. 

c. 24. F2: 19 Go. 2. c. 32: 24 Geo. 2. c. 57: 4 Go. 3. 
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Cooke's Burhrupt Laws ; together with the Commentarie; 

and the modern reported determinations. 
The matter, to ſuit the preſent purpoſe, has thus been 

arranged. | | | 


I. Who may be a Bankrupt, 
II. By what Acis a Perſon may become ſo. 
III. 4 general View of the Proceedings on, and Ef:&; 
of a Commiſſion of Bankruptcy. 
1. As they relate to the Bankrupt himſelf. 
2. As they transfer his Eitate and Property. 
IV. To this it has ſeemed neceſſary to add ſome more minute 
Particulars, as to the folloawing Parts of the Subject: 
1. Of the petitioning Creditor's Debt. 
2. Of the Proof of Debts | 
3. Of Creditors by Marriage Articles, 
4. Of Contingent Debts. 5 bay 
5. Of Annuitants and certain other peculiar 
Creditors. 
6. Of removing the Aſſignees. 
7. Of Partners. 
V. Practical Notes and Forms. 


I. Tux Statute, 13 Eliz c. 7, enacts © That any 
merchant or other perſon, being ſubje& or denizen, 
uling or exerciſing the trade of merchandize, by way of 
| bargaining, exchange, rechange, bartery, cheviſance, or 
otherwiſe, in groſs or by retail, or leeking his or her 
trade or living by buying and ſelling”—may become 
banCrupts.—Drawing and redrawing 61s of exchange, 
may in certain cafes be conſidered as trading. 1 Ah. 128. 
See Cowp. 745. 3 

Every perſon being a trader, and capable of making 
binding contracts, is liable to become a bankrupt.— 
As a mobleman, member of parliament, clergyman, &c. 
And where it is ſaid, that farmers, innkeepers, &c. can- 
not be bankrupts, it means, # reſpect to that particular 
deſcription; and not as affarding protection, if in any 
other ſhape they come within the bankrupt-laws —But 
Infaits and Married women cannot be bankrupts.—As 
to the latter however, there are exceptions ; for a feme 
covert in Lond:n, being a ſole trader according to the 
cuſtom, is lizble to a commiſſion of bankruptcy ; and, 
as repeated determinations have ſettled that a feme 
covert living apart from her huſband, as a feme ſole, 
is liable to execution for debts contracted by her, there 
ſeems. no doubt that ſach a married woman is equally 
liable to a commiſſion of bankruptcy.— But if a feme /ole 
trader, commit an act of bankruptcy, and afterwards 
marry and live with her huſband, ſhe cannot be made a 
bankrupt. Ex parte Mear, See Cooze B. L. c. 3. H: 4 Term 
Rep. 362. and this Dictionary tit. Raron and Feme. 


| Buying only, or ſelling only, will not qualify a man to 


be a bankrupt ; but it muſt be both buying arg ſelling, 
and thereby attempting to get a livelihood, 2 Comm. 
470: 2 Will. 171. 

There can be no ſuch thing as an equitable bank- 
ruptcy ; it muſt be a legal one; and the party muit be 
a trader in his own right, for if a perſon that is a 
trader, makes another his executor, Who only diſpoſes 
of the ſtock of bis trade, it will not make the executcr 
a trader, and liable to a commillion of bankruptcy. 


2 P. Ws. 429: 1 AA. 102s 
Any 


On this ſubject, recourſe has chiefly been had to 


BANKRUPT J. 


Any perſon trading to Eugland, whether native, deni- 
zen or alien, though never reſident as a trader in England, 
may be a bankrupt, if he occaſionally come to this 
country and commit an act of bankruptcy. Cowp. 398, 
402: Raym. 375 : Salt. 110. 

If a merchant gives over his trade, and ſome years after 
becomes inſolvent for money he owed while a merchant, 
he may be a bankrupt : but if it be for new debts, or old debts 
continued on new ſecurity, it is otherwiſe. 1 ext. 5, 29. 

To enumerate every trade ſufficient to make a man 
a bankrupt would be tedious. The following ſeem now 
ſettled ; and ſome others are enumerated which have af- 
forded cauſe of diſpute, chiefly from the particular facts 
of the caſe—It is to be premiſed, that a chapman, or one 
that buys and ſells any thing, though bis dealing does not 
come under the denomination of any particular trade, 
may become a bankrupt. 

* Bankers, brokers, coal-dealers, ſactors, ſcriveners, 
vintners, brick-makers, butchers, bakers, brewers, 
clothiers, goldſmiths, dyers, iron manufacturers 
who buy iron and work it into wares, lock-ſmiths, 
milliners, nailors, plumbers, ſales- men, ſhoe-makers, 
ſmiths and farriers. 2 Jil. 170, 2: 4 Bur. 2148: 
3 Med. 330: Cro. Jac. 585: 2 Ld. Raym. 1480: 
2 Comm. 476: 3 Mod. 350: 1 Ro. Ab. 60. fl. 11. 

For the probable principle why the Legiſlature has 
ſubjected traders to the bankrupt laws, and not ſuſfered 
other people to be included in them, See Pert v. Turton, 
2 Wil}. 172. 


More particularly, who may or may not be Bankrupts. 


Alehouſe-keepers, not. Cooke 53: Oo. Car. 395. 
Allum manufacturers, t. Cooke, 34, 46. 
Artificers, Labourers, c. not. Cro. Car. 21: Cro, 
Fac. 585: 3 Mod. 330: 2Will. 171 : 2 Comm. 476: 
4 Burr. 2148. 
Bankers, may. Stat. 5 Geo. 2. c. 30. 
Bakers, may. See ante“ 
Brewers, may. See ante * 
Brokers, may. Stat. 5 Geo. 2. c. 30. 
Brick-makers, may. 2 Wil/: 172: Brown Ch. Ca. 173. 
See the caſe of Parker v. Wells, 1 Brown 494: 
1 Term Rep. 34: Coke's B. L. c. 3. 42. 
[In this caſe and that of allum- manufacturers, though 


they ſeem to differ, the ſame principle is recognized, viz. 


« If a man exerciſes a manufacture upon the produce 


of his own land, as a neceſſary or uſual mode of reaping 


and enjoying that produce, and bringing it advantage- 
ouſly to market, he ſhall not be conſidered as a trader, 
though he buys materials or ingredients—as in the caſe 
of cheeſe, cyder, allum, and coal- mines; and the like.— 
But where the produce of land is merely the raw ma- 
terials of a manufacture, and uſed as ſuch, and not as 
the mode of raiſing the produce of the land ; in ſhort, 
where the produce of the land is an inſignificant article, 
compared with the expence of the whole manufacture, 
there in truth he is, and ought to be conſidered as a 
trader. As this diſtinction turns on the nature and man- 
ner of exerciſing the manufacture, and the motive with 
which it is carried on, it depends ſo much upon the 
light in which a jury ſees the whole tranſaction, the 


law and the fact are ſo blended together, that it is hardly 


poſſible to diſtinguiſh them.“ 


Butchers, may. See ante ® 4 Burr. 2148. 

Carpenters ; not merely workmen, but buying timber 
and materials to carry on trade, may. 3 Med, 155: 
Ld. Raym. 741. 

Clergymen trading, may. Corp. 745. 

Clothiers, may. See ante “. ; 

Coal-Jealers, may. Sce ante *.—But not owners o 
leflees of coal- mines. 2 Vi. 169, 170. 

Companies or corporations, proprietors of ſhares in, 
generally Except perhaps in the Stationers' 
company. See 2 Ld. Raym. 851,—And by ſtatute. 
© no member of the Bank of England; of the Eaft 
India or Engliſh Liren company; no perſon circu- 
lating Exchequer bills; no adventurer in the Royal 
fiſhing trade, or Gus company; no member of 
the London AjJurance, Raya] Exchange, or South ſea 


- _ companies, thall be deemed a bankrupt, on account 


of their ſtock in thoſe companies.” —$ats. 3 Gro. 1. 
c. 3. $433 13& 14 Car. 2. c. 24: 4 Geo. 3. c. 37: 
6 Geo. 1. c. 18: 8 Geo. 1. c. 21. h 

Contractors, public, and ſuch other public officers, 
not. 3 Keb. 451.—Butlers and Rewards of Inns of 
courts; farmers of cuſtoms, receivers general, 
exciſe- men, Sc. mt, all on the ſame principle. 

Drovers of cattle, at. Stat. 5 Geo. 2. c. 30. 

Dyers, may. See ante “. 

Factors, may. Stat. 5 Geo. 3. c. 30. ; 

Farmer, ust. Conte 21.—But as a potatoe-merchant 
he may. 573. 

Funds or flocks, public, dealers in, at. 2 P. Nut. 
308. and See ante Companies. 

Goldſmith, may. See ante“. 

Graziers, not. Stat. 5 Geo. 2. c. 30. 

Inn-keepers, not. 3 Mod. 329: Cro. Car. 395. 

Iron- manufacturers, may. See ante “. 

Labourers, not. See ante Artificers., 

Land-jobber, not. 2 V 11. 169. 

Members of parliament, ay. See Stat. 4 Geo. 3. c. 33. 
and poſt, 2. 

Milliners, may. 

Nailors, ee See ante *. . 

Pawnbrokers—it ſeems may. 1 Alk. 206, 218. 

Plumbers, may. See ante *. | 

Receiver-general of taxes, not. Stat. 5 Geo. 2. c. 30. 

Sales men, may. See ante *. Goed. 12. 

Scriveners may. Stat. 21 Jac. 1. c. 19. 52. 

 Ship-owner, vt. —Freighter, may. 1 Vent. 29: Cons. 

182: 1 Sid. 411. 

Shoemaker, may. 2 Wilſ. 171. 

Smugglers, may. 1 Atk. 200. 

Stock-jobbers, not. See Funds. 

Tanners, may. See ante *. 

Taylors, working, not. Cooke 45. 

Victuallers, not. 4 Burr. 2067: 2 NV 382. 

Vintners, being wine-merchants, may. Cooke 37. 


The above Alphabetical Liſt, is probably not ſo per- 
fect or extenſive as it might have been made; but the 
general principles, already laid down, will ſerve to di- 
rect the Student in caſes of doubt or difliculty. 
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BANK RU PT Il. 


II. To LIAN what the particular 44s of Bankruptcy 
are, which render a man a bankrupt, the ſeveral ſtatutes 
muſt be conſulted, and the reſolutions of the courts 
thereon ; — Among theſe are to be reckoned. 

1. Io depart the realm, or from his dwelling houſe, with 
intent to defraud or hinder his creditors. &. 13 Eliz. c. 7. 

2. To begin to keep his houſe privately, to abſent 
himſelf from and avoid his creditors. Stat. 15. 

3. To procure or ſuffer himſelf willingly to be arreſt- 
ed, without juſt or lawful cauſe; to ſuffer himſelf to be 
outlawed ; or to yield himſelf to priſon. Stat, 13 Eliz. 
c. 72 l Jac. 1. c. 15. ſe. 2. | | 

4. Willingly or fraudulently to procure his goods, 
money or chattels, to be attached or ſequeſtered. Stat. 
1 Fac. 1. c. 15. | 


5. To make any fraudulent grant or conveyance of his 


lands, tenements, goods, or chattels, to the intent or 
whereby his creditors ſhall and may be defeated or de- 
layed for the recovery of their juſt debts. Stat. ib. 

6. Being arreſted for debt, to lie in priſon two months 
after his arreſt, upon that or any other arreſt, or deten- 
tion for debt. Stat. 21 Fac. 1. c. 19, 

7. To obtain privilege, other than that of parliament 
againſt arreſt. Stat. ib. | 


8. Being arrreſted for 1007. or more, to eſcape out of 


priſon. Stat. ib. a | 
9. To prefer to any court, any petition or bill againſt 
any of the creditors, thereby endeavouring to enforce 


them to accept leſs than their juſt debts, or to procure 


time, or longer days of payment, than was given at the 
time of their original contracts. Sat. ib. 

10. For a bankrupt to pay, ſatisfy, or ſecure the pe - 
titioning creditor his debt, is an act of bankruptcy 
which thall ſaperſede that commiſſion, and be ſufficient 
on which to ground another : and ſuch petitioning cre- 
ditor ſhall loſe his debt, ro be divided among the other 
creditors. See Cooke's B. L. c. 4. CI: St. 5 G. 2. c. 30. 424+ 

11. Neglecting to make ſatisfaction for any juſt debt, 
to the amount of 100. within two months after ſervice 
of legal proceſs, for ſuch debt, upon any trader, having pri- 
vilege of parliament, is an act of bantruztcy. Stat. 4 C. 3. c. 33. 

The Legiſlature having thus by poſitive laws, declared 
what acts ſhall be conſidered as criterions of inſolvency or 


_ fraud, whereon to ground a commiſſion ; none other can 


be admitted by inference or analogy. Therefore it 1s 


not an act of bankruptcy for a trader ſecretly to convey 


his goods out of his houſe, and conceal them, to prevent 
their being taken in execution, nor to give money for 
notice, when awrit ſhould come into the Sheriff's office. 
1 Ld. Raym. 725: Bull. N. P. 40. So if a trader procure 
his gocds fraudulently to be taken in execution, or makes 
a fraudulent ſale of them, is not an act of bankruptcy, 
though void againſt creditors. 4 Burr. 2478: Cowp. 429. 

Many of the acis of bankruptcy above deſcribed are in 
themſelves equivocal, and capable of being explained 


by circumſtances; for to bring them within the purview 


and meaning of the ſtatute, it is abſolutely neceſſary 
they ſhould be done to defraud and delay creditors from 
recovering their juſt debts. 

The better to obtain a clear and comprehenſive view 
of the deciſions on this part of the ſubject, each act of 
bankruptcy on which any queition appears to have been 
raiſed, ſhall' be contidered ſeparately ; premiſing that 
the ſtatutes of bankrupts are local, and do not extend to 


2 


acts done in foreign countries, or other dominions of 
Great Britain. Cowp. 398. 55 
Departing the realm, will not be an act of bankruptcy 
unleſs done with a view of defrauding or delaying credi. 
tors; but if it appear that they are in fact delayed, by 


ſuch abſence, it will be the ſame as if the original depar. 


ture was fraudulent, Bull. N. P. 39: Com. Dig. tit. Bantu: 


(C. 1): 1 Att. 195, 240: Cooke's B. L. Vernon v. Hankes, 


Beginning to keep houſe, or otherwiſe to abjent hinſclf. 


Denial to a creditor is primd facie evidence of this act of 


bankruptcy, But as the ſtatute requires it to be with 
an intent to delay or defraud creditors; the were denial 
is therefore capable of being explained by circumſtances, 
ſuch as ſickneſs, company, buſineſs, or even the lateneſs 
of the hour at which the creditor calls, —Neither will an 
order by the debtor to his ſervant to deny him be ſuffi- 
cient. For where a trader gave orders to his ſervant to 
deny him to creditors on the z6th of May, but was nor 
actually denied to a creditor till the 28th, the court held 


| the actual denial and not the order conſtituted the act of * 


bankruptcy. Bull. M. P. 39: 1 A.. 201: Cooke Cites 
Hawkes v. Sanders, T. 24 G. 3. 
Keeping in another man's houſe or chamber, having no 


houſe of his own, or on ſhip board, is an act of bankrupt. 


cy; ſo a miller keeping his mill. Com. Dig. tit. Bankrupr. 

Any keeping houſe for the purpoſe of delaying a cre. 
ditor, even for a very ſhort time, will be an act of bank- 
ruptcy ; notwithſtanding the party afterwards goes abroad 
and appears in publick. 2 Stra. 809: 2 Im Rep. 59. 

A general denial will not be ſutficient, but it mutt be 
a denial to a creditor who has a debt at that time due; 
for if he is only a creditor by a note payable at a future 
day, a denial to him will be no act of bankruptcy. 7 Via. 
6. pl. 14. | | 

It frequently happens that traders in declining circum- 
ſtances call their creditors together to inſpect their affairs; 
and determine whether a commiſſion thall iſſue agamit 
them or not; and if thought adviſable, it is uſual for the 
trader to deny himſelf to a creditor, for the purpoſe of 
making an act of bankruptcy. However it ſeems doubt- 
ful how far ſuch concerted denial will be an act of bank- 
ruptcy to affect the intereſt of third perſons. See 1 Black. 
Rep. 441: Bull. N. P. 39. 

Departing from bis davelling houſe may become an act of 
bankruptcy or not, according to the motive by which 
the. party 1s impelled ; if it be done with a view of de- 
frauding his creditors, or even delaying. them, and his 
abſence be but for a ſingle day, it will be an act of bank- 
ruptcy; and his very abſenting himſelf is ſufficient prima 
facie evidence of an intention to defraud or delay his cre- 
ditors; but it mult be a voluntary abſenting and not by 
means of an arreſt. 1 SL. 110: 1 Burr. 484: 2 $1ra. 
809: Green 53. ER | 

Suffering himſelf to be outlawed, An outlawry in Jre- 
land does not make one a bankrupt ; but in the county 
palatine of Durham it does. However an outlawry does 
not appear to be an act of bankruptcy, unleſs it be ſuffer- 
ed with intent to defraud creditors. Com. Dig. tit. Bark- 
rupt : Stone 124: Billing. 94: Good. 23: I Lev. 13. 

Lielding himſelf to priſon, is to be intended of a volun- 
tary yielding for debt; and if a perſon capable of paying, 
will notwithſtanding, from fraudulent motives, volunta- 
rily go to priſon, it is an act of bankruptcy. Bill. 95: 
Good, 25: Vin. tits Cred tor and Bankrupt 62. 

| Willingly 
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or /oqueſtered, which is a plain and direct endea\ our to dif- 
appoint his creditors of their ſecurity. 2 Comm. 478.— 
The attachment here meant, and which the legiſlature 
had in view, is that fort of attachment only by which 
ſuits are commenced ; as in London and other places where 
that ſpecies of proceſs is uſed. Crop. 427. 

Making any fraudulent conveyance of bis lands or goods .— 
A fraudulent grant, to come within the meaning of the 
ſtatute, mult be by deed ; «therefore a fraudulent ſale of 
goods not by deed, is no act of bankruptcy in itſelf; but 
being a ſcheme concerted at the eve of bankruptcy, to 
cheat innocent perſons, in order to fecure particular cre- 
ditors, is ſuch a fraud as ſhall render the ſale void. 4 Bu. 
2478. 

3 grant or conveyance fraudulent within Stat. 13 Elis. 
c. 5, or 27 Eliz. c. 4, is an act of bankruptcy. Com. 
Da.: Cooke. y | 

A trader before he becomes a bankrupt may prefer 
one creditor to another; and may pay him his debt; or 
may make him a mortgage, with poſſeſſion delivered, or 
may aſſign part of his effects; but a preference of one 
creditor to the reſt, by conveying by dee all his effects to 
him, is a fraud upon the whole bankrupt law, and an 
act of bankruptcy. 1 Burr. 467. 

Whether a tranſaction be fair or fraudulent, is often a 
queſtion of law; it is the judgement of law upon facts 
and intents; but tranſactions valid as between the par- 
ties may be fraudulent by reaſon of covin, colluſion, or con- 
federacy to injure third perſons. 2 Bury. 827 : 1 Burr. 467. 

Nor will the caſe be different, if the aſſignment is 
made to indemnify a ſurety ; for the inconvenience and 
miſchief ariſing from an undue preference is the ſame. 
Cooke's B. L. 78: Dougl. 282. | 

An equal diſtribution among creditors who equally 
give a general perſonal credit to the bankrupt, is anxi- 


ouſly provided for, ever fince the act 21 Jac. 1. c. 19; 


therefore when a bankrupt, by deed, conveys all his effects 
to truſtees to pay all but one creditor, it is fraudulent 
and an act of bankruptcy. 1 Burr. 477. | 

But though a conveyance ty deed of all a bankrupt's 
effects, or ſo much of his ſtock in trade, as to difable 
him from being a trader, or all his houſehold geods, is 
itlelf an act of bankruptcy; a conveyance of pant is very 
different; that may be publick, fair and honeſt. As a 
trader may fell, ſo may he openly transfer many kinds 
of property by way of ſecurity. What aflignment of 
part will or will not be fraudulent, muſt depend on the 
particular circumſtances of the cafe; but a colourable ex- 
ception of a ſmall part of his eſtate or effects, will not 
prevent the deed being declared fraudulent; for the law 
will never ſuffer an evaſion to prevail to take a caſe out 
of the general rule, which is ſo eſſential to juſtice. 1 Black. 
Rep. 441: 2 Black. Rep. 362, 996: 1 Burr. 477. 
An aſſignment by deed of part of a trader's effects, 
will be good, if made bord fide, and poſſeſſion delivered; 
and indeed the, not delivering poſſeſſion being only evi- 
dence of fraud, may be explained by circumſtances. 
1 Burr. 478, 484. But an aflignment even of only par? 
of a trader's effects, to a fair creditor, will if done in 
contemplation of bankruptcy itſelf become the very act. 
3 Wilſ. 47: Cowp. 124. 

Procuring any protecdiůon except privilege of parliament. 
If any one be protected as the king's ſervant, it does not 
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Williagly or fraudulently procuring bis goods to be attached] make him bankrupt. Sin, 21. By Stat. > Am. c. 13. 


$ 5, declaring the privilege of ambaſſadors and their 
train, it is expreſsly enacted, 'Fharno merchant, or other 
trader whatfoever, within the deſcription of any of the 
{tatutes agaiult bankrupts, ſhall have any benefit of that 
act. 

Being arreſted for debt and lying laue months in priſon, 
The ſtatute does not make the mere being arreſted an 
act of bankruptcy. The moſt ſubſtantial trader is liable 
to be arreſted ; but the preſumption of inſolvency ariſes 
from his lying in priſon two months without being able 
to get bail; nor will this preſumption be obviated by 
a mere formal bail, put in for the purpoſe of changing 
from one cultody to another. Where bail is really put 
in, the bankruptcy only relates to the time of the ſurren- 
der; but when it is only formal bail, it will have rela- 
tion to the firit arreſt. 1 Burn 437 : ſee Salk. 109: Bull, 
N. F. vv: iS 

Eſcaje out of priſon on arreſt for 100 l. or more. The act 
clearly intends ſuch an eſcape, as thews he means to run 
away and thereby to defeat his creditors; it muſt be an 
eſcape apainſt the will of the ſheriff, for a man ſhall not 
be made a criminal, where he has not the leaſt criminal 
intention to diſobey any law. 1 Burr. 440. 

It is not an act of bankruptcy for a banker to refuſe 
payment, if he appears, and keeps his ſhop open. 7 Mad. 
139: S. C. C. 42. 8 

An act of bankruptcy if once plainly committed, can 
never be purged, even though the party continues to 
carry on a great trade. 2 Term Rep. 59. But it the act 
was doubtful, then circumſtances may explain the intent 
of the firſt act, and ſhew it not to have been done with a 
view to defraud creditors. But if after a plain act of 
bankruptcy, a man pays off and compounds with all his 
creditors be becomes a new man. 1 Burr. 484: 1 Salk, 


110. 


III. Tur Paoctfoixes on a commiſſion of bankrupt, 
depend entirely on the ſeveral ſtatutes of bankruptcy ; all 
which are blended together, and digelted into a conciſe 
methodical order in 2 Com. 480, and here adopted with 
additions, | 

1. There muſt be a petition to the Lord Chancellor by 
one creditor to the amount of 1007. or by two to the 
amount of 150/. or by three or more to the amount of 
200/ ; which debts mult be proved by afidavit. (Se. 
5 Geo. 2. c. 30.) Upon which he grants a commiſſion to ſuch 
diſcreet perſons as to him ſhall ſeem good, who are then 
{tiled commiſſioners of bankrupt. St. 13 Eliz. c. 7. of 
theſe commiſſioners there are ſeveral exiſting liſts, which 
take the commiſſions of bankruptcy in turn. The peti- 
tioners, to prevent malicious applications, muſt be bound 
in a bond to the Lord Chancellor for 2col. to make the 
party amends in caſe they do not prove him a bankrupt. 
And it, on the other hand, they receive any money or ef- 
fects from the bankrupt, as a recompence for ſuing out 
the commiſſion, ſo as to receive more than their ratea- 
ble dividends of the bankrupt's eſtate, they forfeit not 
only what they ſhall have ſo received, but their whole 
debt. Theſe proviſions are made, as well to ſecure per- 
ſons in good credit from being damnified by malicious 
petitions, as to prevent knaviſh combinations between 
the creditors and bankrupt, in order to obtain the benefit 


of a commiſſion, When the commiſſion is awarded and 
iſſued, 
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iſſued, the commiſſioners are to meet at their own ex- 
pence, and take an oath for the due execution of their 
commiſiion, and to be allowed a ſum not exceeding 205. 
per diem, each, at every fitting. And no commiſſion of 
- bankrupt ſhall abate, or be void by the death of the 
bankrupt ſubſequent to the commiſſion. S/. 1 Zac. 1. 
c. 15. nor upon any demiſe of the crown. Sf. 5 Geo. 2. 


c. 30. The granting a commiſſion of bankruptcy is not 


diſcretionary, but a matter of right. 1 Fern. 153. 

By Stat. 5 Geo. 2. c. 30. F 25, the petitioning credi- 
tor is directed at his own coſts, to proſecute the com- 
miſſion until aſügnees fall be choſen ; which coſts are to 
be aſcertained by the commiſſioners at the meeting for 
the choice of aſſignees; and are to be paid by the aſhgnees 


to the petitioning creditor out of the firſt money or effects - 


received by them, under the commiſſion.—Baut theſe 


colts may be taxed by a Maſter in Chancery, on petition 


to the Lord Chexce!l;r. Cooke*s B. L. c. 1. § 3. 

Notwithſtanding the ſtatute 5 Geo. 2. has provided a 
remed y againſt maliciouſly ſuing out commiilions of 
bankrupt, yet it is held not to take away the common 
law remedy by an action for damages, but that the party 
may proceed at law to obtain ſuch redreſs for the injury 
he has ſuſtained, as a jury may think he is entitled to. 
2 Burr. 1418: 1 44 144. | a 

If more than two of the commiſſioners ſhould die, by 
which means there would not be a ſufficient number to 
execute it, cr if the commiſicn ſhould be loſt, it muſt be 
renewed ; upon which renewal only half the fees are 
paid, and the commiſſioners under the renewed com- 
_ miſſion proceed from that ſtep which was left incomplete 

by the former. Coole B. I. | 

The commiſſioners are firſt to receive proof of the per- 
- ſon's being a trader, and having committed ſome act of 
bankruptcy; and then to declare him a bankrupt, it 
proved ſo; and to give notice thereof in the Gazerte, and 
at the ſame time to appoint three meetings. At one of 
theſe meetings, an election muſt be made of aſſignees or 
perſons to whom the bankrept's eſtate ſhall be aſſigned, 
and in whom it ſhall be veſted for the benefit of the cre- 
ditors ; and aſſignees are to be choſen by the major part 
in value of the creditors who ſhall then have proved their 
debts; and one creditor, if to a ſufficient amount may 
chuſe himſelf affignee; but aſſignees may be, if neceſſary, 
originally appointed by the commiſſioners, and afterwards 
approved or rejected by the creditors: but no creditor 
ſhall be admitted to vote in the choice of aflignees, 
whoſe debt on the balance of accounts does not amount 
to 10/. And at the third meeting at fartheſt, which 
mult be on the forty-ſecond day after the advertiſement 
in the Gazette, (unleſs the time be enlarged by the Lord 


Chancellor; which it may not be for more than fifty days, 


unleſs on ſpecial circumſtances of involuntary default by 
the bankrupt, 1 A. 222,) the bankrupt, upon notice 
alſo perſonally ſerved upon him, or left at his uſual place 
of abode, muſt ſurrender himſelf perſonally to the com- 
miſſioners; which ſurrender (if voluntary) protects him 
from all arreſts till his final examination is paſt: and he 
muſt thenceforth in all reſpecis conform to the directions 
of the ſtatutes of bankruptcy ; or, in default of either 
ſurrender or conformity, he ſhall be guilty of felony 
without benefit of clergy, and ſhall ſuffer death, and his 
goods and eſtate ſhall be diſtributed among his creditors, 
Stat. 5 Geo. II. c. 30. | 


In caſe the bankrupt abſconds, or is likely to run 
away, between the time of the commiſſion ſued, aud 
the laſt day of ſurrender, he may by warrant from any 
judge or juſtice of the peace be apprehended and com. 
mitted to the county gaol, in order to be forth-coming tg 
the commiſhoners ; who are ally empowered immediate. 
ly to grant a warrant for ſeizing his goods and papers, 
St. 5 Geo. 2. c. 30: and ſee 1 4h, 240. 

When the bankrupt appears, the commiſiioners are 
to examine him, touching all matters relating to his 
trade and effects. They may alfo ſummon belore them, 
and examine the bankropt's wife ; (St. 21 Jac. 1. c. 19: 
ſee 1 P. I unt. 610, 611 ;) and any other perſon what. 
ſoever, as to all matters relating to the bankrupt's affairs, 
And in caſe any of them itou!d refuſe te anſwer, or ſhall 
not anſwer fully, to any lawſul queſtion, or ſhall refuſe 
to ſubſcribe ſuch their examination, the commitllioners 
may commit them to priſon without bail, till they ſub. 
mit themſelves and make and fign a full anſwer; the 
commiſſioners ſpecifying in their warrant of commitment 
the queſtion ſo refuſed to be anſwered. And any gaoler, 
permitting ſuch perſon to eſcape, or go out of priſon, 
thall forfeit 5oo/. to the creditors. St. 5 Ges. 2. c. zo. 

The bankrupt, upon this-examination, is bound upon 
pain of death to make a full diſcovery of all his eſtate 
and effects, as well in expectancy as poſſeſſion, and how 
he has diſpoſed of the ſame ; together with al! books and 
writings relating thereto: and is to deliver up all in his 
own power to the commiſſioners; (except the neceſſiry 
apparel of himſelf, his wife, and children;) or, in caſe 
he conceals or embezz!es any effects to the amount of 20/. 
or withholds any books or writings, with intent to de- 
fraud his creditors, he ſhall be guilty of felony without 


benefit of clergy ; and his goods and eftate ſhall be di- 


vided among his creditors. Sr. 5 Geo, 2. c. 30. And 
unleſs it thall appear, that his inability to pay his debts 
aroſe from ſome caſual loſs, he may, upon conviction by 
indictment for ſuch groſs miſconduct and negligence, be 
ſet upon the pillory for two hours, and have one of his 
ears nailed to the ſame and cut off. Sr. 21 Jac. 1. c. 19. 

And fo careful is the law to avoid any fraud, diſho- 
neſty or concealment, on the part of the bankrupt, that 
an agreement by the friends of the bankrupt, to pay a 
ſum in conſideration that the creditors would not examine 
him as to particular points, is void, Nerot v. Wallace, 
3 Term Rep. 17. | 

After the time allowed to the bankrupt for ſuch diſ- 
covery is expired, any other perſon voluntarily diſcover- 
ing any part of his eitate, before unknown to the aſhgnees, 


| ſhall be entitled to five per cent. out of the effects ſo diſ- 


covered, and ſuch farther reward as the aſſignees and 
commiſſioners ſhall think proper. And any truſtee wil- 
fully concealing the eſtate of any bankrupt, after the ex- 
piration of the two and forty days, ſhall forfeit 1001. 
and double the value of the eſtate concealed, to the cre- 
ditors. St. 5 Geo. 2. c. 30. h 

Hitherto every thing is in favour of the creditors ; and 
the law ſeems to be pretty rigid and ſevere againſt the 
bankrupt ; but, in caſe he proves honeſt, it makes him 
full amends for all this rigor and ſeverity. Por if the 
bankrupt hath made an ingenuous diſcovery, (of the 
truth and ſufficiency of which there remains no reaſon to 


doubt), and hath conformed in all points to the direc- 


tions of the law ; and, if in conſequence thereof, the 
. bi creditors, 
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creditors, or four parts in five of them in number and va- 
lue, (but none of them creditors for leſs than 20.) will 
ſign a certificate to that purport; the commiſſioners are 
then to authenticate ſuch certificate under their hands and 
ſeals, and to tranſmit it to the Lord Chancellor, and he, 
or two of the judges whom he ſhall appoint, on oath 
made by the bankrupt that ſu h certificate was obtained 
without fraud, may allow the ſame; or diſallow it upon 
cauſe ſhewn by any of the creditors of the bankrupt, 
Stat. 5 Geo. 2. c. 30. 

If no cauſe be ſhewn to the contrary, the certificate 1s 
allowed of courſe, and then the bankrupt is entitled to a 
decent and reaſonable allowance out of his effects for his 
future ſupport and maintenance, and to put him in a 
way of honeſt induſtry. This allowance is alſo in pro- 
portion to his former good behaviour, in the early diſ- 
covery of the decline of his affairs, and thereby giving 
his creditors a larger dividend. For, if his effects will 
not pay one half of his debts, or ten ſhillings in the pound, 
he is left to the diſcretion of the commiſſioners and aſſig- 
nees, to have a competent ſum allowed him, not exceed- 
ing three per cent. but if they pay ten ſhillings in the 
pound, he is to be allowed five per cert. if twelve ſhil- 
lings and fix-pence, then ſever and a half per cent. and 
if fifteen ſhillings in the pound, then the bankrupt ſhall 
be allowed en per cent provided, that ſuch allowance do 
not in tne firit caſe exceed 2001. in the ſecond 2507. and 
in the third 3001 Sr 5 Geo. 2. c. zo. 

Belides this allowance, he has alſo an indemnity grant- 
ed him of being free and diicharged for ever from all 
debts owing by him at the time he became a bankrupt; 
even though judgment ſhal) have been obtained againſt 
him, and he hes in priſon upon execution for ſuch debts, 
And for that among other purpoſes, all proceedings in 
commiſſions of bankrupt are, on petition, to be entered 
of record, as a perpetual bar againſt actions to be com- 
menced on this account; though in general, the produc- 
tion of the certificate, properly allowed, ſhall be ſufficient 
evidence of all previous pioceedings. St. 5 Geo. 2. c. 30. 

The allowing the certificate of a bankrupt, will not 
diſcharge his ſureties; but if a bankrupt obtains his cer- 
tiſicate before his bail are fixed, it will diſcharge them; 
but if not till after they are fixed, they will remain liable 
notwithſtandipg the certificate, for it has no relation 
back; and tilt allowed it is nothing And it the credi- 
tor proves his debt, withintent to obſtruct the certificate, 
it does not preclude him from purſuir.g his legal reme- 
dies; and even if he had received his debt, or part of it, 
under the commiſſion, ſtill he might proceed to fix the 
bail who would be entitled to their remedy, fo far as 
they are oppteſſed, by ardita quereia, or by motion. 1 Al. 
81: 1 Burr, 244: 2 Burr. 716: 2 Black. 812. 

However, the bankrupt's certificate, obtained after 
judgment in an action upon a bail bond againft the bank- 
rupt himſelf, will not diſcharge the bail bond, although 
it diſcharged the original debt, for it is a new and di- 


ſtinct cauſe of action. 1 Burr. 435: 2 Stra. 1196: 


r Wi. xt. 

The certificate does not difcharge a bankrupt from his 
own exptels collatetal covenant, which does not run 
with the land. 4 Burr. 2443. —Nor trom a covenant to 
pay rent. 4 [erm Rep. 94. 

A bankrupt after a commiſſion ef bankruptcy ſued 
out, may, in conſideration of a. debt due before the bank- 


ruptcy, and for which the creditor agrees to accept no 
dividend or benefit, under the commiſſion, make ſuch 
creditor a ſatisfaction, in part, or for the whole of his 
debt, by a new undertaking or agreement, and afJumpft 
will lie upon ſuch ne promiſe or undertaking. 1 4. 67. 

If a bankrupt has his certificate, and an aRton be brought 
againſt him afterwards for a debt precedent to the com- 
miſſion, he may plead his certificate, or otherwiſe he is 
without relief. 2 Yern. 696, 697. | 

The common method of pleading is, generally, that 
he became a bankrupt within the intent and meaning of 
the ſtatutes made and in force concerning bankrupts, 
and that the cauſe of action accrued before he became a 
bankrupt. This general plea is given by Szat. 5 Geo. 2. 
e. 10. . 9. 

'Though a creditor of a ht under 20 J. is excluded 
ſrom afſent or diſſent to the certificate, yet as he is af- 
fected by the conſequence of allowing the certificate, he 
hath right to petition, and ſhew any fraud againſt allow- 
ing the certificate. 7 Vin Abr. 134. fl. 18. 

No allowance or indemnity thall be given to a bank- 
rupt, unleſs his certifi-ate be figned and allowed; and 
alſo if any creditor produces a fictitious debt, or 15 in- 
duced by money or notes to ſign his certificate, and the 
bankrupt does not make diſcovery of it, but ſuffers the 
fair creditors to be impoſed upon, he loſes all title to 
theſe advantages. &. 24 Ceo. 2. c. 57. fee Dong. 216, 
673. Neither can he claim them, if he has given with 
any of his children above 10 J. for a marriage portion, 
unleſs he had at that time ſullicient left to pay all his 
debts, or it he has loſt at any one time 5/7. or in the 
whole 100/. within a twelvemonth before he became a 
bankrupt, by any manner of gaming or wagering what- 
ſoever; or, within the ſame time has loſt to the value of 
100/. by ſtack jobbing. 

Alſo to prevent the too common practice of fre- 
quent and fraudulent or careleſs breaking, a mark is 
ſet upon fuch as have been once cleared by a com- 
miſſion of bankrupt, or have compounded with their 
creditors, or have been deli ered by an act of infolveney. 
Perſons who have been once cleared by any of thetic 
methods, and afterwards become bankrupts again, un- 
lefs they pay full 15s. in the pound, are only thereby 
indemnified as to the confinemeat of their bodies ; but 
any future eſtate they ſhall acquire remains liable to 
their creditors, excepting their neceſſary apparel, houſe- 
hold goods, and the tools and implements of their trades, 
St. 5 Geo. 2. c. 30. But money gained by his trade cr 
profeſſion for the neceſſary maintenance of himſelt and 
family, may be recovered by action by an uncertificated 


'bankrupt. Ch:ppendals v. Tomlin fon, Coe B. I. 
Pt 


2. By the Stat. 13 £/iz. c. , The commiſſioners ſhall 
have full power to difpoſe of all the bankrupt's land; 
{nd tenements, which he had in his cn right at the 
time when he became a bankrupt, or which hall deſcend 
or come to him at any time afterwards, before his deb's 
are ſatisfied or agreed for; [and all lards and tenemegts 
which were purchaſed by him jointly with bis wite or 
children to nis own uſe, (or ſuch fatereſt therein as he 
may lawfully part with,) or purchaled with any other 
perſon, upon ſecret truſt, for his own uſe ;} and cauſe them 
be appraiſed to their full value, and to fell the fame, 
by deed indented and inrellrd, or divide them proportionably 
among his creditors. This Ratute expressly included 

noe 
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not only freehold, but cuſtomary and copyhold lands: 
and the lord of the manor 1s thereby bound to admit the 
aflignee, (See Oo. Car. 568; 1 4/4 g6,) but did not ex- 
tend to eſtates tail, farther than for the bankrupt's lite; 
nor to equities of redemption on a mortgaged eſtate, 
wherein the bankrupt has no legal intereſt, bu: only an 
equitable reverſion. Whereupon the ſtatute 21 Jac. 1. 
c. 19. enads, that the commiſſioners ſhall be impowered 
to ſell or convey, by deed indented and inrolled, any 
lands or tenements of the bankrupt, wherein he ſhail 
be ſeiſed of an eftate-tail in poſſeſſion, remainder or re- 
verſion, unleſs the remainder or reverſion thereof ſhall 
be in the crown; and that ſuch ſale ſhall be good againſt 
all ſuch iſſue in tail, remainder-men and reverſioners, 
whom the bankrupt himſelf might have barred by a 
common recovery, or other means; and that all equities 
of redemption upon mortgaged eſtates, ſhall be at the dil- 
poſal of the commiſſioners ; for they ſhall have power to 
iedeem the ſame, as the bankrupt himſelf might have 
done, and after redemption to ſell them. And the com- 
miſtioners may ſell a copyhold entailed by cuſtom, Sone, 
127: Billing. 148. And alſo, by this and a former act, 
1 Jac. I. c. 15, all fraudulent conveyances to defeat the 
© Intent of theſe ſtatutes are declared void; but it is pro- 
vided, that no purchaſer bond fide, for a good or valuable 
conſideration, ſhall be affected by the bankrupt-laws, 
unleſs the commiſſion be ſued forth within five years after 
the act of bankruptcy committed. See Cooke's B. L. c. 8. 

If there be two joint-tenants, and the one becomes 
bankrupt and dies, Billingluuſ is of opinion the bank- 
rupt's part ſhall be ſold, and that there ſhall be no 
ſurvivorſhip ; becauſe the bankrupt's moiety is bound 
by the ſtatutes, and alſo the bankrupt had power to ſell 
the ſame in his life-time, and might depart with it. 
And by Stat. 1 Fac. c. 15, (See ante III. 1,) The Com- 
miſſioners after the bankrupt's death, may proceed in 
execution, in and upon the commiſſion, for and concern- 
ing the offender's lands, tenements, Cc. in ſuch ſort 
as if the offender had been living; which they cannot 
do, if the ſurvivorſhip is held to take place. 

If the bankrupt be a joint-tenant in fee, for life or 
years, the commiſſioners may ſell a moiety. So if he 
be ſeiſed in right of his wife, they may ſell during the 
coverture. 1 Com. Dig. 530. 

In caſe of a patron becoming bankrupt, the commiſ- 
ſioners may ſell the advowſon of the living; but if the 
church be void at the time of the ſale, the vendee ſhall 
not preſent to the void turn, but the bankrupt himſelf, 
becauſe the void turn of a church is not valuable. 1 Burn 
Keel. Lau, 4 ed. p. 125. | 


The commiſſioners may ſell offices of inheritance and 


for terms of years; but an office concerning the execu- 
tion of juſtice (and therefore within 5 & 6 Ed. 6. c. 16,) 
cannot be ſold. 1 Att. 213. But a place that does not 
concern the execution of juſtice, but only the police, may 
be fold. 1 Ah. 210, 215. 20 

If a mortgage is made by a bankrupt, tenant in tail, 
without ſuffering a recovery, the aſſignees ſhall take ad- 
vantage of this defect, and hold the land clear of the 
mortgage. 1 Hf. 276. | 

The commiſſioners may aſſign a poſſibility of right- 
belonging to the bankrupt. 3 F. Ps. 132. 
When aflignees are choſen under a commiſſion, all the 
eftate and effects of the bankrupt, whether they be goods in | 


| actual goſſeſion, or debts, contracts, and legacies, and other 

choſes in action, are veſted in them by aſſignment; (but 
until the aſſignment the property is not transferred out of 
the bankrupt ;) and every new acquibtion previous to the 
certificate will veſt in the aſſignees; but as to future real 
eſtates, there muſt be a new allignment of them. 1 44, 
253: Billing. 118: 1 f. ms. 385, 6. 

The commiſſioners, by their warrant, may cauſe any 


order to enter and ſeize the ſame. See 2 Show, 247. 

When the aflignees are choſen or approved by the 
creditors, the commiſſioners are to aſſign every thing 
over to them: and the property of every part of the 
eſtate is thereby as fully veſted in them, as it was in the 
bankrupt himſelf, and they have the ſame remedies to 
recover it. 12 Mod. 324. 1 

The commiſlioners in England may fell the bank- 
rupt's goods in Ireland; and, (notwithſtanding a din 
of Lord Mangel to the contrary, See Dongl. 151,) it 
ſeems now decided, that, by the aflignment of the com- 
miſſioners, all the bankrupt's property, «whether in England 


Hunter v. Potts, 4 Term Rep. 182. and Covke's B. I. 
c. 8. F 10. | 

If a man ſends bills of exchange, or conſigns a 
cargo, and the perſon to whom he ſends them, has paid 


them at that time, the ſending of them to the carrier, 
will be ſufficient to prevent the aſlignees from taking 
theſe goods back, in caſe of an intervening act of bank. 
ruptcy. 4 Burr. 2239. 

But if the goods were feat, in contemplation of bank- 
ruptcy, and to give a preference to a former creditor, if 
the act of bankruptcy is committed before the creditor 
receives the property, and aſſents to it, the commiſſion- 
ers may aſſiga it, as part of the bankrupt's effects, and 
it will veſt in the aſſignees. 4 Burr. 2235. 

All queſtions of preference turn upon the action being 
complete, before an act of bankruptcy committed, for 
then the property is transferred; otherwiſe an act of 
bankruptcy iptervening, veſts the property in the hancs 
and diſpoſal of the law. If a man were to make a pay- 
ment, but the evening before he becomes bankrupt, in- 
dependant of the act of parliament, and in a courſe of 
dealing and trade, it would be good. Where an act is 
done, that is right to be done, and the ſingle motive is 
not to give an unjuſt preference, the creditor will have 
a preference. Corp. 123. 

If a merchant conſigus goods to a trader, and before 
their arrival, the conlignee becomes bankrupt, if the 
merchant can prevent the goods getting into the bank- 
rupt's hands, the commitlioners? aſſignment will not 
affect them. 2 ern. 203: 1 Ath. 248: Cowp. 296, 

The future profits ariſing from a 6anirupt's perſonal 
labour are not ſubject to the aſſignment. Chippendale ve 
Tomlinſon, J. 25 Geo. 3. B. R. | 

The property velted in the afſignees is the whole that 
the bankrupt had in himſelf, at the time he committed 
the firſt act of bankruptcy, or that has been veſted in 
him fince, before his debts are ſatisfied or agreed for ; 
| therefore when the commiſſion is awarded, the commiſ- 
ſion, and the property of the aſſignees, ſhall have a re- 
lation, or reference, back to the firſt and original act of 
bankruptcy. 4 Barr. 32, Inſomuch that all 3 

0 


houſe or tenement of the bankrupt to be broke open, in 


or abroad, is conveyed to the uſe of his creditors. See. 


the value before, though he did not know of the ſending 
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of the bankrupt, are from that time, abſolutely null and 
void; either with regard to the alienation of his pro- 
perty, or the receipt of his debts, from ſuch as are 


| privy to his bankruptcy; for they are no longer his 


roperty, or his debts, but thoſe of the future aſſignees. 
Therefore even if a banker pay the draft of a trader 
keeping caſh with him after knowledge of an act of 
bankruptcy, the aſſignees may recover the money. 
2 Term Rep. 113: 3 Bro. C. R. 313: Vernon v. Hankey, 
and See 2 Term Rep. 287. And, if an execution be ſued 
out, but not ſerved and executed on the bankrupt's ef- 
fects till after the act of bankruptcy, it is void as againſt 
the aſſignees. But the king is not bound by this fictitious 
relation, nor is within the ſtatutes of bankrupts ; 1 4+. 
262: W. Jones 202: 2 Show. 480; for if, after the act. 
of bankruptcy committed, and before the aſſignment of 
his effects, an extent iſſues for the debt of the crown, the 
oods are bound thereby. Yin. Abr. tit. Creditor and 
> pars 104: Cooke's B. L. c. 14. $7. 


As theſe acts of bankruptcy however may ſometimes 


be ſecret to all but a few, and it would be prejudicial 
to trade to carry this notion to it's utmoſt length, it is 
provided by Stat. 19 Geo. II. c. 32, that no money paid 
by a bankrupt to a bond fide or real creditor, in a courſe 
of trade, even after an act of bankruptcy done, ſhall be 


_ Hable to be refunded. Nor (by Stat. 1 Fac. 1. c. 15,) 


ſhall any debtor of a bankrupt that pays him his debt, 
without knowing of his bankruptcy, be liable to account 
for it again. 'The intention of this relative power being 
only to reach fraudulent tranſactions, and not to diſtreſs 
the fair trader. | 


| Sale of goods by a bankrupt after an act of bankruptcy 
is not merely void, the contract is good between the par- 


ties; but it may be avoided by the commiſſioners or aſ- 
ſignees at pleaſure ; therefore they may either bring rover 
for the goods, as ſuppoſing the contract may be void, or 
may bring debt or a//ump/ir for the value, which aflirms 
the contract. 3 Salk. 59. pl. 2: 2 Term Rep. 143: 4 Term 
Rep. 216, 7. | 

And ſo if a bankrupt on the eve of bankruptcy, 


. fraudulently deliver goods to a creditor. 4 Term Rep. 211. 


The aſſignees may purſue any legal method of recover- 
ing the property veſted in them, by their own authority; 
but cannot commence a ſuit in cui, nor compound any 
debts owing to the bankrupt, nor refer any matters to 
arbitration, without the conſent of the creditors, or the 
major part of them, in value, at a meeting to be held 
in purſuance of notice in the Gazette. S. 5 Geo. II. c. 30. 
$ 38: See 1 . 91, 107, 210, 253: Cooke's B. L. c. 14. 

When they have got in all the effects they can rea- 
ſonably hope for, and reduced them to ready money, 
the aſſignees muſt, after 4, and within 12 months after 
the commiſſion iſſued, give 21 days notice to the creditors 
of a meeting for a dividend or diſtribution; at which 
time they muſt produce their accounts, and verify them 
upon oath, if required: [and under St. 5 Gee. II. c. 3o. 
56, by affidavit if living in the country, and if Quakers 
by affirmation.) And then the commiſſioners ſhall di- 
rect a dividend to be made, at ſo much in the pound, 
to all creditors who have before proved, or ſhall then 
prove their debts. This dividend muſt be made equally, 
and in a rateable proportion, to all the creditors, ac- 
cording to the quantity of their debts; no regard being 
_ to the quality of them, Mortgages indeed, for 

OL, I. 


which the creditor has a real ſecurity in his own hands, 
are entirely ſafe, for the commiſſion of bankrupt reaches 
only the equity of redemption. Finch. Rap. 466 : 2 Rep. 
25. So are alſo perſonal debts, where the creditor has 
a chattel in his hands, as a pledge or pawn for the pay- 
ment, or has taken the debtor's lands or goods in execu- 
tion. But, otherwiſe, judgments, and recognizances, 
(both which are debts of record, and therefore at other 
times have a priority,) and alſo bonds and obligations by 
deed or ſpecial inſtrument, (which are called debts by 
ſpecialty, and are uſually the next in order,) theſe are all 
put on a level with debts by mere ſimple contract, and 
all paid pari paſſu. St. 21 Fac. c. 19. Nay, ſo far is this 
matter carried, that, by the expreſs proviſion of the 
St. 7 Geo. 1. c. 31, (See St. 5 Geo. 2. c. 30. f 22: Coup. 
243.) debts not due at the time of the dividend made, 
as bonds or notes oſ hand payable at a future day certain, 
ſhall be proved and paid equally with the reſt, allow 
ing a diſcount or drawback, in proportion. Ld. Razm, 
1549: Stra. 949, 1211: 2 P. Ws. 396: 3 U , 17. 
And inſurances and obligations upon bottomry or 
re/pondentia, bong fil: made by the bankrupt, though 


| forfeited after the commiſſion is awarded, ſhax be looked 
upon in the ſame light as debts contracted before any 


act of bankruptcy. Sz. 19 G-». 2. c.32; alſo annuity- 
bonds though not forfeited at the time of the bankruptcy, 
Cowp. 540. but ſee 2 Blac. R. 110. 6.—And Policies of 
Inſurances for Life. Dougl. (zd edit.) 166. 

Within eighteen months after the commiſſion iſſued, 
a ſecond and final dividend thall be made, unleſs all the 
effects were exhauſted by the firlt. Sr. 5 Geo. 2. c. zo. It 
is the duty of aſſignees to make a dividend as early as 
poſlible after the time given by ſtatute. And if they 
neglect todo fo, and keep the money in their own hands 
they will be liable to pay intereſt for it. 1 4. go : Cooke 
B. L. c. 7. 13. 

And if any ſurplus remains after ſelling his eſtates,, 
and paying every creditor his full debt, it ſhall be re- 
ſtored to the bankrupt. Sr. 13 El. c. 7. This is a 
caſe which ſometimes happens to men in trade, who 
involuntarily, or at leaſt unwarily commit acts of bank- 
ruptcy, by abſconding and the like, while their ef- 
fects are more than ſufficient to pay their creditors. 
And, if any ſuſpicious or maleyolent creditor will 
take the advantage of ſuch acts, and ſue out a com- 
miſſion, the bankrupt has no remedy, but mult quietly 
ſubmit to the effects of his own imprudence, except 
that, upon ſatisfaction made to all the creditors, the 
commiſſion may be juperſeded. 2 Cha, Ca. 144. This 
caſe may alſo happen, when a knave js deſirous of de- 
frauding his creditors, and is compelled by a commiſ- 
ſion, to do them that juſtice, which otherwiſe he wanted 
to evade. And therefore, though the uſual rule is, that 
all intereſt on debts carrying intereſt ſhall ceaſe from the 
time of iſſuing the commiſſion, yet, in caſe of a ſur- 
plus left after payment of every debt, ſuch intereit ſhall 
again revive, and be chargeable on the bankrupt, or his 
repreſentatives. 1 A.. 244. 

The Syper/cdeas is a writ iſſuing under the great ſeal, 
to ſuperſede the commiſſion, and this writ may be iſſued 
at the diſcretion of the Lord Chancellor, when the cre. 
ditors of the bankrupt agree to ſuperſede the commiſ- 
fion ; or becauſe the party appears not to have been a 


trader; that the party had not committed an att of 
R 


bankruptcy, 
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bankruptcy ; that the commiſſion was not opened till 

three months after it iſſued ; or that he has paid all his 

_ creditors. 1 Ab. 154: 2 Cha. Ca. 192: Sel. Ca. Cha. 46: 

1 Atl. 135: 1 All. 244: Ex parte Nutt, 1 Ath. 102. © 

Thovgh the uſual courſe is for the Lord Chancellor 

to order a feigned iſſue to try the bankruptcy at law, 

yet, if it appears plainly to have been taken out fraudu- 

lently and vexatiouſly, the court will at once ſuperſede 

the commiſſion, and order the petitioning creditor's bond 
to be aſſigned. 1 4h. 128, 144, 218. 


IV. 1. The acts of parliament relating to bankrupts, 
being made for the relief of creditors, none but a cre- 
ditor could at any time have taken out a commiſſion ; 
and now he muſt have a l demand to the amount 
ſpecified in St. 5 Geo. 2. c. 30. § 23. But a debt in equity 
will in no circumſtances be a foundation for a commil- 
ſion; therefore if a legal demand 1s not in its own na- 
ture aſſignable, the aſſignee, notwithſtanding his equita- 
ble claim, cannot be a petitioning creditor, Forre?, 248: 
Ch. Ca. 191: Freem. 270: 1 Ath. 147: 2 YVex. 407: 
2 Stra, 899: 1 P. Vins. 783. 


It is generally underſtood, that the commiſſion muſt 


iſſue on the petition of ſome creditor capable of claiming 
relief under it ; and therefore that if the debt of the pe- 
titioning creditor appears to have been contracted ſub- 
ſequent to a ſecret a& of bankruptcy committed by the 
trader, no commiſſion ought to be granted upon his pe- 
tition. 2 Str. 744, 6: 1042: 1 Ah. 73, 

A debt at law, notwithſtanding the ſtatute of Limita- 
tions has incurred, will ſupport a commiſſion; for the 
ſtatute does not extinguiſh the debt, but the remedy, 
and the leaſt hint will revive it. 2 Black. Rep. 703. 

It has been determined, that a creditor, by notes 
bought in at 105. in the pound, was a creditor for the full 
ſum, and might take out a commiſſion. 1 P. Wars. 783. 
A creditor, before the party entered into trade, may on 
account of ſuch debt, ſue out a commiſſion, but a creditor 
for a debt contracted after leaving off trade, cannot. 
But when a commiſſion is fued out, thoſe creditors who 
have become ſuch ſince the quitting trade, may come in 
and ſhare the dividend with thoſe who were creditors 
before or during the trading, provided they are not bar- 
red by a prior act of bankruptcy. 12 Mod. 159: Ld. Raym. 
287: 1 Sid. 411: Dougl. 282. 

If a creditor has his debtor in execution, he cannot 


petition for a commiſſion of bankruptcy; for the body of 


the debtor being in execution, is a ſatisfaQtion of the 
debt, in point of law. Therefore where a commiſſion 
had iſſued on the petition of a creditor who had the 
bankrupt in execution, it was upon that account ſuper- 
ſeded. 3 Wil. 271: 1 Stra. 653. 

Nor has the petitioning creditor the ordinary election 
to ſue the bankrupt at law, or come under the com- 
miſſion as other creditors have; (Se po. 2.) for if 


he was to ele& to proceed at law, the commiſtion muſt. 


be ſuperſeded, which would affect thoſe creditors who 
had proved debts under it. 1 4. 154. | 

2. Debts may be proved at any of the publick meet- 
ings appointed by the commiſſioners ; the uſual proof is 
the oath of the creditor, which if not objected to by the 
bankrupt bimſelf, or any of thoſe creditors, is generally 
eſteemed ſufficient z but if any objection is raiſed, the 
demand muſt be further ſubſtantiated by evidence. For 


though the creditor ſhould make a poſitive oath of the 
debt, the commiſſioners, if they conceive themſelves to 
have juſt grounds to doubt its fairneſs, ought to admit 
it only as a claim; and if it is not made out to their (a. 
tis faction, it may be rejected. 1 44. 71, 221. 

Upon the principle of equality among the creditors 


proving under the commiſſion, the privilege of debtors to 


come in and prove their debts and bankrupts to be gif. 
charged therefrom, is co-extenſive and commenſurate ; 


therefore a man ſhall not prove a debt and proceed in an 


action at law, at the ſame time. However, the court 
will not abſolutely ſtop him from bringing an action, 
but put him to his election; and ſhould he elect to pro- 
ceed at law, he will ſtill be allowed to prove his debt, 
for the purpoſe of aſſenting to, or diſſenting from the 
certificate; which permiſſion is abſolutely requilite, to 
make his remedy at law of any avail, for ſhould the 
bankrupt procure his certificate, he will be thereby diſ- 
charged from that adtion, as well as from all debts con- 
tracted before the act of bankruptcy. 1 A.. 83, 119, 
220: 1 P. Wis. 562. : 

If the creditor, before he proves his debt, proceeds at 
law againſt the bankrupt, he cannot be obliged to make 
his election till a dividend is declared. And where the 
creditor has already proceeded at law, he is not at liberty 
to come in, and prove his debt under the commiliion, 
without relinquiſhing his proceedings at law ; unleſs by 
order from the great ſeal, for the purpoſe of aſſenting to, 
or diſſenting from the certificate. See 1 4:4. 219: 2 Black, 
Rep. 1317. 

But the modern determinations, ſupported by ſome of 
earlier date, have moſtly put the creditor to his election 
before a dividend, provided a reaſonable time is afford- 
ed the creditor to inform himſelf of the bankrupt's affairs. 


| Cooke's B. L. c. 6. 2. 


The being choſen aſſignee, will not prevent the credi- 


tor from ſuing the bankrupt at law, if he has not proved 


his debt; for in that caſe he can only be conſidered as a 
creditor at large; and even if he has proved his debt and 
choſen himſelf aſſignee, he may ſtill elect to proceed at 
law, and be diſcharged as a creditor under the com- 
miſſion. 1 Ar. 153, 221. But a petitioning creditor 


has not this election; ſee ante 1. 
A A debt made void by ſtatute, onght not to be per- 


mitted to be proved; as a debt on aa uſurious contract; 
and though the rule of the court of Chancery is, upon a 
bill to be relieved againſt demands of uſurious interelt, 
not to make void the whole debt, but to make the party 
pay what is really due; yet in a commiſſion of bankrupt- 
cy, the aſſignees have a right to inſiſt that the whole is 
void, as an uſurious contract. And unleſs the aſſignees 
and creditors ſubmit to pay what is really due, the Lord 
Chancellor has not power to order it; and applications of 
this nature have been frequently refuſed. 2 Jex. 489: 
1 Atk. 125: ſee Dougl. 716. | 


If the bankrupt's eſtate is in arrear for taxes, the col- 


lector, when he comes to prove the debt, muſt produce 
his authority, that the commiſſioners may judge of the 
legality of it. Corporations uſually have a clerk or 
treaſurer who 1s the perſon to prove debts due to them ; 
he muſt however produce his appointment under ſeal to 
the commiſſioners. Every ſecurity that a creditor has for 
his debt, mult be produced at the time of his proving, 
when the commillioners will mark them as having been 

exhibited. 
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exhibited. In the ſame manner, any perſon acting for 
another, muſt produce his authority to the commiſſioners 
and they will mark them as exhibits. Cooke's Bankrupt 
Law. One inhabitant of a pariſh may prove for himſelf 
and the other inhabitants. 1 Ark. 111: and fee Coote's 
B. L. c. 4b a 

In caſe of debts uncertain in point of liquidation, as 
between two merchants in balancing accounts, the mat- 


ter reſts upon a claim to aſcertain the tum that was due 


at the time of the bankruptcy. Su where a creditor can- 
not aſcertain his debt with certainty ſufficient to enable 
him to ſwear to it, or is not able in other reſpects ſatis- 
factorily to ſubſtantiate it; or where the agent of a cre- 
ditor cannot produce his authority, and in many other 
caſes where there appears a probable foundation of a de- 
mand, though not ſufficiently made our, it is uſual for 
the commiſſioners to ſuffer a claim to be entered; but that 
will not entitle the party to a dividend, which he cannot 
receive without completely proving his debt. If a claim 
is not ſubſtantiated in a reaſonable time, the commitiion- 


ers may ſtrike it out; and they generally do ſo before a 


dividend is declared, unleſs ſufficient reaſon is offered to 
them for prolonging the time; but the creditor is not- 
withſtanding afterwards at liberty to prove his debt, and 
receive his ſhare upon any future dividends. However 
in ſuch caſes where there has not been groſs neglect, 
the Chancellor will make an order that ſuch creditor ſhall 
be paid his proportion of the firſt dividend out of the 
money in the aſſignees' hands, upon condition tnat it 
does not break in upon any former dividend. 3 H7l. 271: 
Cooles B. L. 

Aliens as well as denizens may come in as creditors; 
for all ſtatutes concerning bankrupts extend to aliens. 
Hab. 287: ſee Stat. 21 Far. t. c. 19. 

3. The diſtinction of debts payable in futuro on a day 
certain, and debts depending upon contingency, has 
given riſe to frequent queſtions, whether the bankrupt's 
wife or her truſtees ſhould be admitted to prove the ſum 
ſettled on her by marriage-articles, under a commiſſion 
againſt her huſband. 

Lord Hardwicke, on a petition ex parte N incheſter, (i Ath. 
117: Dav. 535,) tated the diſtinctions of the ſeveral 
caſes, The % head of caſes is where a bond is given 
by a huſband to pay a ſum of money in his life-time to 
truſtees, to be laid out in truſt for himſelf and his wife, 


or children; and in cafe the huſband ſurvives, to the uſe 


of himſelf ; if in this caſe the huſband becomes a bank- 
rupt, this being a debt due in his life-time, and betore 
the bankruptcy, the court will let in the truſtees to prove 
ſuch debt, according to the truits. : 

The ſecond head 1s, where a perſon gives a covenant 
to pay to truſtees a ſum of money for the benefit of the 
wife or children after his death ; and alſo a judgment by 
way of collateral ſecurity to ſuch covenant, and after- 
wards becomes bankrupt ; this being a debt at law, may 
be proved under the commiſſion. 

The third is, where the father gives a bond to his in- 
tended ſon-in-law on the marriage of his daughter, to 
pay a ſum of money after his death and intereft in the 


mean time, on particular days and times, and there is a 


breach of the condition of the bond, and the father be- 


comes bankrupt; this is a legal debt not depending on a 


contingency, and therefore may be proved, 
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The fourth head is, where a man covenants in eonſi- 
deration of a marriage portion paid him, for his heirs, 
executors and adminiſtrators to pay to truſtees a ſum of 
money after his deceaſe, in caſe his wife ſurvives him. 
This caſe depending on a contingency, is materially 
different from the others ; becauſe in thoſe there. was a 
remedy at law before the commiſſion iſſued; and it 
ſeems now to be ſettled, that on a contingent proviſion 
for a wife, ſhe cannot be admitted as a creditor. 3 Vi. 
271: ſee 2 P. Wins. 497: 2 Ld. Raym. 1546: 7 Vin. 72. 
#1. 7: Dav. 254, 524: 1 Alk. 113, 115, 120.—And this 
though it be particularly conditioned or provided that 
ſuch debt ſhall be proveable,.—Ex parte Hill: ex parte 
Matthews : Cooke's B. L. 

But notwithſtanding the general rule ſeems to be thus 
eſtabliſhed, the caſe will be different, if the aſſignees are 
obliged to come into equity to compel the performance 
of a truſt; for then as they require equity, they ſhall be 
obliged to do equity, and ſecure the ſettlement to the 
wife. 1 Ak. 114: 2 Fern. 662, 

4. Contingent d-bts are ſaid not to be included in Sta-. 
7 Geo. I. c. 31. becauſe it being uncertain whether they 
will ever become due or not, it is impoſſible to make 
ſuch abatement of 5 J. per cent. as that act directs, and 
therefore they cannot be within it. And this doctrine 
has been conſtantly followed and admitted as appears by 
the caſes allowed, in the diviſion (3) immediately prece- 
ding; the principle therefore, that contingent creditors 
cannot be admitted to prove their debts, where the act 
of bankruptcy is prior to the happening of the contin- 
gency, is clear and indiſputable. 1 At. 118. But many 
queſtions have ariſen as to what debts ſhall be ſaid to be 
contingent within the meaning of the rule. 

One having only a cauſe of action cannot come in and 
prove it as a debt; becauſe the damages that may be 
given are conſidered merely as contingent ; even in caſe 
of a bond of indemnity, where the condition is broken. 
3 Wil}. 270: 2 Stra. 1160. And this though the ſurety 
is called upon and liable to pay the debt, if it is not ac- 
tually paid. 1 Term Rep. 599. 

So if a leſſee plows up meadow ground, for which he 
is bound to pay the leſſor a certain ſum of money as a 
penalty, that penalty cannot be proved as a debt under 
the commiſſion: nor if a man be bound in an obligation, 
in a certain ſum to perform covenants, and the obligor 
before he becomes a bankrupt, breaks thoſe covenants, 
the obligee cannot prove this as a debt. If a bond by a 
principal and ſurety has not been forfeited, before the 
ſurety became bankrupt, the debt cannot be proved under 
his commiſlion, but he may be ſued upon it notwith- 
ſtanding his certificate. Doug. 155: 3 Will. 270. The 
bankruptcy of the leſſee is no bar to an action on cove- 
ant (made before his bankruptcy) brought againſt him 
for rent due after the bankruptcy. 4 Term Rep. 94. But 
when judgment is obtained 1a any action, it then becomes 
ſuch a debt as may be proved, and the judgment, whea 
ligned, relates to the verdict. 15. 2 Black. 1317. 

Where a man undertakes to pay a ſum of money for 
another, his undertaking alone will not create a debt ca- 
pable of being proved under a commiſſion; and if an act 
of bankruptcy intervenes between the undertaking, and 
the actual payment, it can never be proved, and the cre- 
ditor can only reſort to the bankrupt perſonally. But if 
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the party engaging to pay the debt of another, is taken 
in execution for that debt, his impriſonment is conſider- 
ed as a payment and ſatis faction of the debt ſufficient to 
give him a right of proving under the commiſſion, Cowp. 
525: 3 Will. 13. 

If the party engaging to ſecure the debt of another 
himſelf becomes bankrupt before that debt is payable by 
the principal, the creditor cannot prove under his com- 
miſion. Cowp. 400. | 

Where a man becomes bail for another, it is conſidered 
as a contingent debt. And if the bail commit an act of 
bankruptcy before the judgment, it cannot be proved 
under the commiſſion. 2 Stra. 1043: 3 Will. 262. 

5. The general rule as to common annuities is, that 
where one is entitled to an annuity from another, which 
is not a rent. charge on land, or on a ſpecifick part of the 
grantor's eſtate, but perſonal, to be paid by him, who 
afterwards becomes bankrupt, it is only a general de- 
mand on him and his eſtate ; and there is nothing a debt 
on his eſtate but the arrears of the annuity at the time of 
the bankruptcy, unleſs the penalty of the annuity-bond 
has become forſeited ; for otherwiſe the payments accru- 
ing afterwards became a debt after the bankruptcy, and 
cannot be proved. But where there has been a forfeiture 
prior to the bankruptcy, in order to prevent the injuſtice 
of admitting the creditor only to prove the arrears, and 
- the great inconvenience that would enſue if the annuity 
ſhould be received from time ro time, as an accruing 
debt on the eſtate, by which means the diviſion of the 
eſtate would be perpetual, and there could be no final 
dividend during the annuitant's life, the court of Chan- 
cery puts it in another ſhape of ſetting a value on the an- 
nuity, becauſe it was only a general perſonal demand. 
And in ſetting this value, conſideration muſt be had of 
the time the annuitant has enjoyed it. 2 Pez. 490: 1 Ah. 
251: 2 Black, 1107. 

In caſe of an apprentice where the maſter becomes 
bankrupt, commiſſioners recommend it to the creditors 
to allow him a groſs ſum out of the eſtate for the purpoſe 
of binding him to another maſter ; as it would be hard 
to make him come in as a creditor under the com- 
miſſion ; but this though it is equitable and juſt, mult 
be conſidered as an indulgence, and not a right; for the 
court can only order him to be admitted as a creditor. 
1 Ack. 149, 261. | 

A bend though it be not a/iynable at law, may be prov- 
ed under the commiſſion by the aſſignee; but the aſſignor 
muſt join in the depoſition that he hath not received the 
debt or any part thereof, or any ſecurity or ſatisfaction 
for the ſame. Cooke's B. I. | 

In bills of exchange and promiſſory notes, there is a 
double contract; the firſt between the principal debtor 
and creditor ; and alfo an implied contract, that the prin- 
- cipal debtor will indemnify the ſurety, ſo that if the 
creditor, the indorſee, comes upon the ſurety the in- 
dorſor, the indorſor or his aſſignees may come in againſt 
the original or principal debtor. This is the caſe be- 
rween principal and ſurety, and is likewiſe the caſe where 


an indorſor is barely a ſurety, and no conſideration is 


paid by the original drawer. 1 At4. 123. 

The holder of a bill of exchange is entitled to prove 
his debt under the commiſſion againſt the drawer, ac- 
ceptor and indorſor, and to receive a dividend from each, 


upon his whole debt, provided he does not in the whole | 


receive more than 20-5. in the pound, 1 4:4. 107, But 
in this caſe if the creditor has actually received part of 
his debt under a commiſlion, he can only prove the re- 
mainder under another. See 2 P. Ws. 89, 407; 1 4th, 
109, 129: 2/ez.114, 5. 

Creditors are not allowed to prove intereſt on notes or 
bills, unleſs it is expreſſed in the body of them. But the 
creditor may prove the full ſum for which the notes 
were given, notwithſtanding he received 5/. per cent. 
diſcount. Cooke*s B. L.: 1 Att. 151. 

A child living with the father and earning money for 
itſelf, may, if the father receives that money, be admit. 
w a creditor under the commiſſion againſt him. 2 Fe. 

75+ | 

A landlord having a legal right to diſtrain goods while 
they remain on the premiſſes, the iſſuing a commiſſion of 
bankrupt againſt the tenant, and the meſſenger's poſſeſſion 
of the tenant's goods, will not hinder him from diſtraining 
for rent; for it is not ſuch a cuftodia legis as an execu- 
tion ; and even there the law allows the landlord a year's 
rent. And the aſſignment of the commiſſioners of the 
bankrupt's eſtate and effects is only changing the pro- 
perty of the goods, and while upon the premiſſes they 
remain liable to be diſtrained. 1 At. 102, 3, 4. 

And as a creditor after proving his debt may ele& to 
abide by ſuch proof, or relinquiſh it and proceed at law, 
ſo a landlord who 1s conſidered in a highter degree than 
a common creditor, may make his election to waive his 
proof, in his diſtreſs for rent. Cooke's B. L.—But particu- 


lar circumſtances may deprive the landlord of this right; 


as if he neglects to diſtrain, and ſuffers the goods to be 
ſold by the aſſignees. 1 Ak. 104: See 1 Bro. C. R. 427. 
And a landlord may diſtrain before the end of the term 
by cuſtom, as in Norfo/k. 2 Term Rep. 600. A proviſoe 
in a leaſe, that it ſhall be void in caſe of the bankruptcy 
of the leſſee is valid. 2 Term Rep. 133. 

If an executor. becomes bankrupt, as he acts in auter 
droit, his bankruptcy does not take away the right of 
executorſhip ; and the Jegatees or creditors of the teſtator 
cannot prove under the commiſſion, unleſs the bankrupt 
has committed a devaſtavit—But though a bankrupt 
executor may ſtrictly be the proper hand to receive the 
aſſets, yet if his aſſignees have received any of the pro- 


perty, the Chancellor may appoint a receiver, with whom 


the aſſignees ſhall account: 1 Ark. 101: or direct the 
bankrupt himſelf to be admitted a creditor for what he 
may be intitled to as executor, and order the dividend to 
be paid into the Bank, See Cooke's B. L. c. 6. F 3. The 
effects poſſeſſed by a bankrupt as executor, are not liable 
to the aſſignment of the commiſſioners. 3 Burr. 1369. 

Commiſſioners after a man becomes a bankrupt com- 
pute intereſt upon debts no lower than the date of the 
commiſſion. And a ſpecialty creditor cannot have intereſt 
beyond the penalty contained in his ſecurity; but a 
creditor by note carrying intereſt may receive the full 
amount. 1 41. 79, 80. 

If a bankrupt is a factor, and goods are conſigned to 
him or his order, which come to his poſſeſſion; though 
he has the power of immediately ſelling them, and tak- 
ing the money, in which caſe the conſignor can only 
come as a general creditor upon his eſtate, yet not- 


withſtanding the legal property the factor had in, and 


power over them, if they remain in Hpecie in his hands, 
they ſhall be delivered to the principal, who has a lien 
upon 
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pon them as his own property ; and the bankrupt only 
as agent and truſtee for him And even where the factor 
had fold the goods, and taken notes for them, it has 
been determined that the original owner had a ſpecifick 
lien upon, and was intitled to the notes. 2 Fez. 586: 
1 Ath. 232. 

6. If the aſſignees milbehave in the truſt repoſed in 
them, they may be removed by petition to the Chancel- 
lor. So if an aſlignee himſelf becomes bankrupt, that 
will be a ſufficient ground for his removal. 3 424. 97: 
7 Vin. Abr. 77.—Or if the commiſſioners act improperly 
at the choice of aſſignees. When an aſſignee is removed 
he mult join with the old aſſignee, and the commiſſion- 
ers in making an aſſignment to the new aſſignee. The 
common practice, where only one aſſignee is removed, 
is, to make him join with his companion in ailigning to 
the new aſſignee, and to the one retained, whereby a 
man is made to convey to himſelf, which appears ab- 
ſurd. The moſt feaſible plan ſeems for the old aſſignees 
to convey to a third perſon, in truſt, that he ſhould im- 
mediately re-convey to the old and new appointed 
aſſignee. See Cooke's B. L. 

Aſſignees are in the nature of truſtees, and where they 
employ an agent to receive or pay money, and he 
abuſes this confidence, an aſſignee cannot be diſtinguiſh- 
ed from any other-truitee, who if his agent deceive him, 
muſt anſwer over to the cui que tft. For the chief 
conſideration of the creditors in the choice of aſſignees 
is certainly the ability of the perſons, that they may be 
reſponſible for the ſums they receive from the bankrupt's 
eſtate, 1 Att. 88, go. | 

But the negligence of one aſſignee ſhall not hurt 
another joint aſſignee, where he 1s not at all privy to 
any private and perſonal agreement entered into by his 
brother aſſignee. Id. 16. 

If an aſſignee becomes a bankrupt, and has applied 
any of the money received by him in that capacity, to 
his own uſe, the commiſſioners are to be conſidered as 
ſpecialty creditors; becauſe the aſſignees executed a 
counterpart of the aſſignment to them, and the agree- 

ent being under hand and ſeal, makes it in the nature 
of a ſpecialty debt, and therefore they may come upon 
his real eſtate. 1 Al. 89. 

7. If there is a joint commiſſion againſt two partners, 
they muſt be each found bankrupts ; and though one of 
them ſhould die, the commiſſion may ſtill go on ; but if 
one of the joint-traders be dead, at the time of the taking 
out the commiſſion, .it abates, and is abſolutely void. 
Cooke's B. L. 

It was formerly the practice, where there were ſeveral 
partners, to take out ſeparate commiſſions againſt each, 
as well as a joint-commiſſion; but this has been ſince 
diſcountenanced, it being the common courſe of the 
court upon petition, to make an order for the ſeparate 
creditors to come in and prove their debts under the joint 
commiſſion; and that the aſſignees ſhould keep diſtinct 
accounts of the ſeveral eſtates; and this may be done, 


becauſe the aſſignment in the caſe of a joint commiſſion 
is of the whole eſtate. But on the other hand, where 


ſeparate commiſſions are taken out againſt joint-traders, 
it ſeems to have been the opinion that joint-creditors 
could not prove their debts under the ſeparate commiſ- 
ſion, except for the purpoſe of aſſenting to, or diſſent- 
ing from, the certificate ; but that they muſt proceed to 


E; 


take out a joint-commiſſion, Cote ZB. L: 1 4:4. 138, 98. 
But it ſeems now to be conſidered that a joint - com- 
miſſion cannot legally be ſupported while there is a ſe- 
parate one ſubſiſting; becauſe a trader having been de- 
clared a bankrupt, the whole of his property is aſſigned 
under the firſt commiſſion, and till he obtains his cer- 
tificate he is incapable of trading or contracting for his 
own benefit. However it is certain that ia practice joint- 


commiſſions are taken out after the parties have been 


declared bankrupts under ſeparate commiſſions, by which 
means great expence is ſaved, and the joint effects diſ- 
poſed to better advantage; and therefore in a fair caſe 
and where it can be made appear that the bankrupt's 
eſtate will be benefited by proſecuting a joint commiſ- 
fion, the Lord Chancellor, to make it valid, will ſuper- 


ſede the prior ſeparate one. Cowp. 824: 1 Att. 252: 


Cooke's B. L. c. 1. § 2. 
Joint creditors are entitled to a diltribution of the joint 


or partnerſhip eſtate, without the ſeparate creditors be- 


ing permitted to participate with them; but notwithſtand- 
ing ſeparate creditors are not entitled to ſhare the di- 
vidend of the joint-property, until the joint-creditors 
have received 20s. in the pound, yet they are upon 
petition, let in to prove their reſpective ſeparate debts 
under the joint commiſſion, paying contribution to the 


charge of it; and as the joint or partnerſhip eſtate is in 


the firſt place to be applied to pay the joint or partner- 
ſhip debts, ſo in like manner the ſeparate eſtate thall be 


in the firſt place applied to pay all the ſeparate debts. 


This is ſettled as a rule of convenience; and it is re- 
ſolved, that if there be a ſurplus of the joint-eſtate be- 
ſides what will pay the joint-creditors, the ſame ſhall be 
allotted in due proportions to the ſeparate eſtate of each 


partner, and applied to pay the ſeparate creditors. And. 


on the other hand if there be a ſurplus of the ſeparace 
eſtate, beyond what will ſatisfy the ſeparate creditors, 
it ſhall go to ſupply any deficiency that may remain as to 
the joint=creditors, 1.4. 68: 2 Vern. 706: Dav. 373 
2 P. Nit. 501. 


Where perſons in trade [e. g. A. B. and C.] have 
been connected together in various partnerſhips, and a 


joint - commiſſion taken out againſt them all, an order 
has been made for keeping diſtinct accounts of the 
different partners, as well as of the ſeparate eſtates 
of each partner. But when there have been various 
parinerſhips [e. g. A. & B. and A. & C.] and a joint- 
commiſſion is taken out againſt one f:-22, in which ſome 
of the parties were not engaged, there can be only 


the common order for keeping the diſtinct accounts + 
of the joint and ſeparate eſtate. Contes B. I.. c. 6. 


$ 15. 

On a joint-debt, if ſeparate commiſſions are taken out 
againſt the joint-debtors, the creditor may prove his 
whole debt, under each commiſſion, and receive a di- 
vidend ſo as he does not obtain more than 205. in the 
whole. Cotes B. I. 

Where there 1s a joint and ſeveral creditor, he muft 
according to the rule of the court now firmly eſtabliſhed, 
make his election whether he will come in upon the 
Joint or the ſeparate eftate ; that is, which he will come 
in upon in preference; for which-ever he may ele, he 
will be entitled to come in upon the ſurplus of the other, 
if there ſhould be any. And in order io make his elec- 
tion, he muſt have a reaſonable time to enquire into the 
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BANKRUPT V. 


fats of the different funds, but he is not intitled to de- 
for ſuch election until a dividend be declared. Cooke's 
B. g. +. 6. 415. 

An act of bankruptcy by one partner, is to many 
purpoſes a diſſolution of the partnerſhip, by virtue of 
the relation in the ſtatutes, which avoide all the acts of 
a bankrupt, from the day of the bankruptcy; and from 
the neceſlity of the thing, all his property being veſted 
in the aſſignees who cannot carry on a trade. But after a 
diſſolution of partnerſhip by agreement, by an execution, 
or by a bankruptcy, the partner out of poſſeſſion of the 
partnerſhip efiects, has the ſame lien, on any new goods 
brought in which he had upon the old. One partner 
has not, after a diffolution, a right to change the poſ- 
ſeſſion, or to make an actual diviſion of the ſpecifick 


effects; for one partner may be a creditor of the part- 


nerchip to ten times the value of all the effects. The 
other partner in that caſe can only have a right to an 
account of the partnerſhip, and to the balance due to 
him, if any, on that account; and no perſon deriving 
under the partner can be in a better condition than him- 
felf; his executor ſtands in the very ſame light. So the 
- . aflignees under a commiſſion of bankruptcy againſt one 
partner muſt be in the ſame ſtate. They can only be 
tenants in common of an undivided motety, ſubject to all 
the rights of the other partner. 4 Burr. 2176: Cowp. 448, 
471: 12 Mad. 446. 

If a partner is a creditor on the partnerſhip account, 
he can have no ſatisfaction but out of the ſurplus, which 
ſhall remain after the joint-creditors are paid ; for the 
joint-creditors rely upon the oſtenſible ſtate of the fund, 
and give credit to it accordingly. But Lord Hardwicke 


ſaid, that where there are joint and ſeparate creditors, | 


if one partner lends a ſum of money to the partnerſhip, 
the creditors of his ſeparate eftate have a right to this in 
the firſt place. 1 Att. 287; Vex. jun 167. 

But this has ſince been determined contrary, as where 
there was a joint commiſſion againſt two partners, and 
a ſeparate one againlt one of them. The petitioners, aſ- 
{ignees under the ſeparate commiſſion, petitioned to be 
admitted creditors under the joint-commiſſion, for a ſum 
of money brought by their bankrupt into the partnerſhip, 
beyond his ſhare, and as being therefore a creditor on the 
partnerſhip for that ſum ; but refuſed, on the principle 
that he cannot be a creditor on the partnerſhip in com- 
petition with the joint creditors. Cotes B. L. c. 13. 

So, where one partner has taken more than his ſhare 

out of the joint-fund, the joint-creditors, as the rule 
ſeems to be now ſettled, cannot be admitted to prove 
againſt the ſeparate eſtate of the partner who drew out 
the money, until his ſeparate creditors are ſatisfied, un- 
Jeſs it can be ſhewn that the partner acted fraudulently, 
with a view to benefit his ſeparate creditors, at the ex- 
- pence of the joint-creditors. Cooke”s B. L. c. 13: See tit, 
Partners, | | 
One partner may be a creditor of another, and may, if 
he continues ſolyent, prove his debt under a ſeparate com- 
miſſion, 1 A.. 225 2 C. R. 226: Cooke's B. L. c. 13. 
If there be two partners, and one of them becomes 
benkrupt, and, on a ſeparate commiſſion being ſued out 
againſt him, his certificate is allowed; this does not only 
diſcharge the bankrupt of what he owed ſeparately, but 
alſo of what he owed jointly, and on the partnerſhip ac- 
count; becauſe by the act of parliament, the bankrupt, 


— 


upon making a full diſcovery, and obtaining his cert' f. 
cate, is to be diſcharged of a debts. 3 P. I in. 24. 

Where two partners are bankrupts, and a joint com- 
miſſion is taken out againſt them, if they obtain an al. 
lowance of their certificate, this will bar as well their ſe— 
parate as their joint-creditors. 3 P. Vs. 24. 

Before the ſtatute 10 An. cap. 15, if there were two 
partners, and only one party became bankrupt, and a 
ſeparate commiſſion was taken out againſt him; there 
was no doubt but the diſcharge of that bankrupt, dif. 
charged him from all debts which he owed in his joint 
as well as private capacity; but the great queſtion was, 
whether, by ſuch difcharge of the bankrupt, the partner 
of the bankrupt ſhould likewiſe be diſcharged from ſuch 
debts as he was diſcharged of; and therefore that ſtatute 
has enacted, that the partner ſhall nor be diſcharged. 


V. PRAcric Al NorTes, and Forms. 


The firſt ſtep to be taken towards procuring a Com- 
miſſion of Bankruptcy, is for the creditor to make an 
affidavit of his debt before a Maſter in Chancery ; or if 
he reſides altogether in the country, before a Maſter ex. 
traordinary there, to be fled in the Secretary of Bank- 
rupts* Office in London, and exhibited to the commiſſion- 
ers at their firſt meeting. The following is the form of 


an aflidavit: 


A B. % Ke. maketh oath that John Wilſon of Chelmſ- 
ford, in the county of Eſſex, ſoap-heeper, is juftly and 
truly indebted unto him, this deponent, aud to Thomas Abel 


his partner, in the ſum of loo d. and upwards ; for goods 


fold and delivered by this deponent, and his ſaid partner, to 
and for the uſe of the ſaid John Wilſon ; and this deponent 
further ſaith, that the ſaid John Wilſon is become a bank- 
rupt, within the true intent and meaning of ſame or one of the 
ftatutss made, and now in force concerning bankrupts, as this 
deponent hath been informed and believes. 

Sworn at the Public Office, the I day of September 

1784, before me Peter Holford. | 


When the affidavit is ſworn, it is carried to the Se- 
cretary of Bankrupts' Office, where the party ſuing for 
the commiſſion enters into the bond. See III. 1. 

The clerk of the bankrupts fills up a blank petition 
in the name of the perſon that makes the affidavit; and 
annexes the affidavit and bond to the petition, when he 
prefers the ſame to the Lord Chancellor. | 

This petition is anſwered in a few days, and the pe- 
titioning creditor has a commiſſion without any further 
trouble. | | 


A CouuisstoN or BaxkrvuPT. 


EORGE the Third, by the grace of God, of Great 
Britain, France and Ireland, Ling, defender of the 
Faith, &c. to our trufly and ell-beloved William Bump- 
ſtead, Henry Hunter, Henry Cowper, Henry Ruſſel, 
e/quires, and Richard Hargrave, gentleman, greeting. Where- 
as, we are informed that John Wilſon, of, &Cc. ng and 
exerciſing the trade of a merchant by way of bargaining, ex- 
change, bartering, and chevizance ; ſeeking his trade and 
living, by buying and ſelling ; about . ſince, did become 
bankrupt within the ſeverel ſtatutes made againſt bankrupts, 


to the intent to dcfraud and hinder Thomas Abel, of, &c. _— 
. other 


. 
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ether bis ereditors of their juſt debts and duties to them duc and 
dinge We, minding the due execution as well of the fatute 
touching orders for bankrupts, made in the parliament vegun 
aud holden at Weſtminſter, the 24 day of April, in the 
thirteenth year of the reign of Elizabeth, late queen of En- 
gland, made and provided ; as of the flat. (Kc. mentioning 
fats. 1 Jac. 1+ 21 Jac.1: and 5 Geo.2:] Upon truſt f 


tho wiſdom, ſidality, diligence, and provident circamſpection, | 


which we have conceived iu you, do by theſe preſents, name, 
aſſign, appoint, conſtitute end. ordatn you our ſpecial commi/- 
fees; Hereby giving full power, and authority unto you, 
four or, three of you, to proceed according to the ſaid flatutes, 
and all other ſlatutes in force conceruiug bankrupts ; not ouly 
concerning the ſaid bankruft, bis body, lands, tenements, 
freebold and cuftemary, goods, debts, and all other things 
evhatſoever 3 but alſo concerning all other perſons, who by 
concealment, aim or otherwiſe, do, or ſhall offend, touch- 
ing the premiſſes, or any part thererf, contrary to the true 
intent and meaning of the © aid flaiutes ; And to do and 
execute all and every thing and things whatſoever, as well 
fer and towards ſatis} action and payment of the ſaid cre- 
diters 5 as towards ant fir all uber intents and purpoſes, ac- 
cereding to the ordinance, and proviſim of the ſame ſtatutes. 
Willing and commanding you, four or three of you, to proceed 
to the execution and accomplifÞment of this our commiſſion, ac- 


 eording to the true intent and meaning of the ſame /latutes, with 


all diligence and effeft. Witneſs ourJelf at Weſtminſter, 
the — day — in the —— year of aur reign. 

g J. Vorke. 

Having got the commiſſion, the petitioning ereditor 

muſt employ one of the meſſengers to ſummon a meet- 

ing of the major part of the commiſſioners to open the 

ſame; when the petitioning creditor, muſt come pre- 


. pared, to prove his debt, and the party a bankrupt, 


within the ſtatutes. 


Oaru to be adminiſtered by the Commiſſioners to 
Witneſſes, upon their Examiuation. 


OU are here produced, as witneſſes, by virtue of a com- 
mon out of the high court of Chancery, to us, and others 
divetled, to be by us examined, concerniag the bankrupicy of 
John Wilſon, of, &c. Now to all ſuch queſtions and inter- 
rogateries as Hall be g you, by virtue of this commiſſion of 
bantrupt, concerning the ſaid John Wilſon, bis trade or pro- 
fim, his abſconding, and ether acts which be hath done or 
ſuffered, by which be may be diſcovered to be a bankrupt; and 
alſo concerning his lands and tenements, goods and chattel;, 
debts and duties, frauds and concealments, and other matters 
and things, in obedieuce to the ſaid commiſfion, and purſuant to 
the ſeveral ſtatutes made concerning bankrupts, you, and every 
of you Hall, true and direct anſwer make, and fwear the 

truth, the whole truth, and nothing but the truth. 
| So help you Goll. 


All the depoſitions muſt be ſigned by the witneſles, 
If the party is a 2woter, then inſtead of ſwear, ſay, 
« Tu fhail ſo.emnly, ſincerely, and truly, declare, and affirm.” 


Immediately upon the commiſſioners* declaring the 
party a bankrupt, they iſſue their warrant for ſeizure of 
his effects and the melienger by virtue thereof ſeizes the 
effects, and continues to keep poſſeſſion till the com- 
miilioners have executed the aſſignment. 


The application to enlarge the time for the ban krupt's 
ſurrender, muſt be by petition to the great ſeal, ſix 
days at leaſt before the laſt fitting appointed in the 
Gazette ; this petition may be either in the name of the 
bankrept, or of his aſſignees. f 

It is uſual for the commiſſioners to recommend, and 
the creditors to agree, to return the bankrupts their 
rings, monies, Sc. particularly the jewels, Sc. of their 
wives. 

If che bankrupt happens to be a foreigner, and does 
not underſland Eugliſb, his Eugliſb examination mult 
be interpreted, and read to him in the language he un- 


derſtands, by a perſon verſed in both languages, who 


muſt be firſt ſworn to interpret truly; of which oath and 
interpretation there muſt be a memorandum made and 
annexed to the bankrupt's examination. 

If the bankrupt does not ſurrender himſelf to the com- 
miſſioners by 12 o'clock at night of the laſt day given, 
the meſſenger warns him ſo to do, by a proclamation 
made by him in the middle of Guildhall; the commil- 
ſioners continuing ſitting till that time. 


Foku OF a BaxKRruPT's CERTIFICATE. 


To the Right Honourable the Lord High Chancellor 
of Great Britain, | 


E whoſe names and ſcals are hereunto ſubſcribed and ſet, 
being the major part of the commiſſioners, named and 
authorized in and by a commiſſion of bankruptcy, awarded and 
Med againſt John Thomas, % &c. (as deſcribed in the 
commiſſion) bearing date at Weſtminſter, the 8th day of, &c. 
directed to William Bumpſtead, Sc. do humbly certify to 
your Lordſhip, that the major part of the commiſfioners by the 
ſaid commiſſion authoriſed, having begun to put the ſaid com- 
ion into execution, did find that the ſaid John Thomas 
became a bankrupt, fince the 10th day of May, 1784, and 
before the date, and ſuing forth of the ſaid commiſſion, within 
the true intent and meaning of the flatutes made, and now 
in foree concerning bankrupts, or ſome of them; and did 
thereupon declare and adjudge him a bankrupt accordingly. 
And we further humbly certify to your Lordſhip, that the 
ſaid John Thomas being /o declared a bankrupt, the ma- 
jer fart of the commiſſioners by the ſeid commiſſion auths- 
riſed, purſuant to the directions of the act of parliament 
made in the 5th year of the reign of his late majeſty king 
Geoge II. intizled © An aft to prevent the committing of 


frauds by bankrupts, did cauſe due notice to be given and 


publijhed in the London Gazette of ſuch commiſſion being 
Jued, and of the times and places of three ſeveral meetings 
of tht ſaid commiſſioners, within 42 days next after ſuch 
nice (the laſt of which meetings, was appointed to be on 
the forty-ſecond day); at <vhich time the ſaid John Tho- 
mas was required to ſurrender himſelf to the ſaid commi/- 
freners named in the ſaid commiſſion, or the major part of them, 
and to make a full diſcleſure and dijeovery of his eflate 
and ces; and the creditors of the ſaid ſohn Thomas, 
were deſired to come prepares, to prove their debis, and 
to aſſent to or dliſſent from the making this certificate. And 
ave further humbly certify to your Lordſhip, that ſuch thee 


| ſeveral meetings of the major part of the comm*{ficners by the 


ſaid commiſſion authoriſed, were had furſuant to ſuch notice /o 
git en and fublfhed; and that at ene of thiſe meetings the 
/aid John Thomas did ſurrender him{clf to the mejor part of 
the cmmiſfteners, by the ſaid commiſſion authorijed, and did 
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BANKRUPT V. 


few and ſubſeribe ſuch ſurrender, and did ſubmit to be ex- 
amined from time to time upon oath, by and before the major 
part of the commiſſioners, by the ſaid commiſſion authoriſed : 
and in all things to conform to the ſeveral flatutes made and 
now in force concerning bankrupts ; and particularly to the 
Said a made in the gib year of his late majgſty's reign. And 
we further humbly certify to your Lordſhip, that at the laſt of 
the ſaid three meetings, the ſaid John Thomas finiſhed bis 


examination, before the major part of the ſaid commiſſioners, 


by the ſaid commiſſion authoriſed, according to the directions of 
the ſaid laft mentioned act, and upon ſuch his examination, 
made a full diſclſure and diſcovery of his eftate and effedts ; 
and in all things conformed himſelf to the ſeveral ſtatutet made 
aud now in force concerning bankrupts, and particularly ac- 
cording to the directions of the ſaid ſtatute made in the 5th 


year of his late majefly*s reign 3 and there doth not appear to 


us any reaſon to doubt of the truth of ſuch diſeovery, or that 
the ſame is not a full diſcovery of all the eftate and effects 
of 'the ſaid John Thomas. And we further humbly certify 
fo your Lordſhip, that the creditors wheſe names or marks 
are ſubſcribed to this certificate, are full 4 parts in 5 in 
number and value of the creditors of the above-named John 
Thomas, who are creditors for not l/s than 201. reſpecti vely, 


and who have duly proved their debts under the ſaid com- 


miſſion; and that it doth appear to us by due proof by af- 
fidavit in writing, that ſuch ſeveral ſubſcribing creditors, 
or ſome perſon by them reſpectively duly authoriſed there- 
unto, did, before our ſigning hereof, fen this certificate, and 
reflify their conſent to our figning the ſame, and to the ſaid 
John Thomas Having ſuch allowance and benefit, as by the 
aid laſ mentioned act are allowed to bankrupts, and to 
the ſaid John Thomas being diſcharged from his debts, 
in purſuance of the ſame act. In witnels hereof we have 
bereunto ſet our hands and ſeals, this == day of — in 
the year of the reign of &c. and in the year of our Lord 
1784. | 


We the creditors of the above-named William Bumpſtead, 

John Thomas, whe names, or Henry Hunter, 
mars are hereunder jubſeribed, ds Henry Ruſſel. 

hereby teflify and declare our con- IE 

ſent, that the major part of the 

commiſſioners, by the above-men- 

tioned commiſſion authoriſed, may 

fn and ſeal the certificate above 

dritten; and that the ſaid John 

Thomas may have ſuch allowance 

and benefit as are given to banks 

rupts by the act of parliament made 

in the 5th year of the reign of his 

late majeſty king George II, in- 

tituled, © An af to prevent the 

committing of frauds by bank- 

rupts;ꝰ and be diſcharged from his 

debts in purſuance of the ſame act, 


(The creditors names) — — 


The meſſengers have printed forms of certificates, | 
| therefore the beſt way is to get a blank from them. 


If any perſon ſign the bankrupt's certificate by virtue 
of a letter of attorney, ſuch letter of attorney muſt be 
left at the bankrupts office. | 

The certificate, together with the affidavit of ſeeing 
the creditors ſign it, and alſo letters of attorney, (if any 


| 


— 


y Cx 


P 


ſuch there be) muſt be lodged with the ſecretary of 
bankrupts; who will thereupon give the meſſenger an 
authority to the printer of the Gazette, to inſert an ad- 
vertiſement therein ſignifying that the acting commiſiion. 
ers have certified to the great ſeal, that the bankrupt 
hath conformed, and that the certificate will be allowed 
and confirmed, unleſs cauſe ſhewn to the contrary, within 
twenty-one days from the date of the ſaid advertiſement, 
If no cauſe is ſhewn within the 21 days, againſt the al. 
lowance of the certificate, the Lord Chancellor will allow 
the ſame, by the following ſubſcription on the ſaid cer- 
tiſicate: | 
. ; * 44 ff — 1784. 
JJ HEREAS the uſual notice hath been given in the 
London Gazette, of —— the day of — laft, 
and none of the creditors of the above-named John Thomas 
have ſhewn any cauſe to the contrary : I ds allow and confirm 
this certificate. 


Tuuxlow, C.“ 


CERTI Ic ATE for a Judge or Juſtice of Peace, to grant 
his Warrant for apprehending and committing a Bank- 
rupt. 


In the Matter of John Thomas, a Bankrupe. 


E whoſe names are hereunto ſubſcribed, and ſeals ſet, 

do hereby certify, that a commiſſion of bankrupt, under 
the great ſeal of Great Britain, grounded : gi the ſeveral 
Matutes made and now in force concerning bankrupts, bear- 
ing date at Weſtminſter, the day of June, inſtant, 
hath been awvarded and ifſued againff John Thomas, of, &c. 
and direfted to William Bumpſtead, Ec. thereby giving 
full power and authority to 4 or 3 of them to execute the 
Same. And wwe do further certify, that we, being the major 
part of the commiſſioners, by the ſaid commiſſion authoriſed, 
hawe proceeded in the execution of the ſaid commiſſion, and 
have found upon the due examination of witneſſes, and other 
good proof upon oath before us had and taken, that the ſaid 
John Thomas, before the date, and ſuing forth of the ſaid 
commiſſion, became bankrupt to all intents and purpoſes with- 
in the compaſs, true intent, and meaning of the ſeveral Ha- 


4 tutes made and now in force concerning bankrupts, or with- 


in ſome or one of them, before the date and ſuing forth of 


the ſaid commiſſion. Given unider our hands and ſeals at 


Searl's Cofre-houſe, Lincoln's Inn, in the county of Mid- 
dleſex, this —— day of June, in the year of our Lord 17—. 
Witneſs John Knight, William Bumpſtead (I. S.) 
Henry Hunter (L. S.) 
Henry Ruſtel (L. S.) 


The execution of this certificate muſt be proved by 
the ſubſcribing witneſs before the judge or juſtice, pre- 
vious to his granting his warrant. | 


It is uſual for the aſſignees to give notice of the time 
and place they intend to pay the dividends ; if by the 


aſſignees, the Solicitor ſigns an authority for that pur- 


poſe, to the following effect, wiz. 


„Gentlemen, 
: Pleaſe to pay Mary Combes the /um of 
beine her dividend of == ſhillings in the pound on her 
debt of proved under the commiſſion of bankrupt againſt 


Francis Gibbons, of, &c. | 
Your's, &c. John Knight. 14% July 1780. 
To Mfrs. Partridge and Dennis, /aid bantrupt'r affignees.” 


The 
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BANK 


The aſſignees, upon receiving this authority, pay the 


- creditor, and take a receipt in a book to the following 


purport, VIZ, | 

& Received this day of July, 1780, of Mere. 
Partridge and Dennis, efizrres of the eflate and effetts of 
Francis Gibbons, of, &c. bankrupt, the ſum of being 
a dividend of =— feillings in the pound, on my debt of 
— ro vcd under the ſaid commiſſiuu. 


Mary Combes.““ 
Wir of CUPERSEDE AS. 


EORGE the Tyird, by the Grace of God, of Great 

Britain, France and Ireland, king, defender of the 
faith, and fo ferth : To our truſty and weli-beloved Wil- 
liam Bumpitead, Henry Hunter, Henry Ruſſel, Henry 
Cowper, eſquires, and Richard Hargrave, gentleman, 
greeting : Whereas we being informed that John Thomas, 
of, &c. wing and exerciſing the trade of merchandize, by 
way of bargaining, exchange, bar tering, chevi/ance, ſceking his 
trade of living by buying and /elling, did become bankrupt with- 


in the ſeveral jiatutes made againſ? bankrupts, to the in- 


tent to d:froud and binder Charles Jones, 9, &c. and others, 
bis crediters, of their juſt debts end duties, to them due and 
owing; and we, minding the due execution of the ſeveral 
fatutes made againſt bankrupts, did, by cur commiſſion, un- 
Ger the great ſcal of Great Britain, bearing date at Weit- 
miniter, he — day of —— in the year of our 
reign, name, aten, appoint, conflitute, and ordain you cur 
ſpecial commiſſioners, thereby giving, &c. (here recite the 
original commiſſion to, * d:/?gence and efee?,” then add) 
Now foraſmuch as the ſaid John Thomas, the bankrupt, 
by his humble petition, exhibited to ohr Lord Fligh Chan- 
cc/'or of Great Britain, fo the reaſons therein containeh, 
praved that the ſaid commiſſion might be ſuper/eded, where- 
unto we graciouſly inclining, de, by theſe preſents, vill and 
command you, and every of you, to ftay and ſurceaſe all 
further proceedings upon the ſaid commiſſion, aud that you 
Superfede the ſame accordingly, as our ſpecial truſt is in you 
repojed. Witneſs ourſelves at Weſtminſter, the =—— day 


gf — in the — year of cur reign.” 


J. Yorke. 


When this writ is obtained, the commiſſioners muſt 
be ſerved therewith, by delivering to each of them a 
copy, and at tke ſame time ſhewing them reſpectively, 
the original writ under ſeal, and then the proceedings 


are at an end; but it is uſual to give notice thereof in 


the Gazette. 


BANKS, See tit. Sea Banks. 

BANLEUGA, Vide Bannum. 

BANNIMUS, The form of an expulſion of any mem- 
ber from the Univerſity of Oxford, by affixing the ſentence 
in ſome public places, as a denunciation or promulgation 


of it. And the word banning is taken for an exclamation . 


againſt, or curſing of another, 

BANNITUS, or Banniatus.] An outlaw, or baniſhed 
man. Pat. Ed. 2. 

BANNUM vel BANLEUGA, The utmoſt bounds 
of a manor, or town; ſo uſed 47 Hen. 3: Rot. 44, c. 
Banleuga de Arundel is taken for all that is comprehended 
within the limits or lands adjoining, and ſo belonging 
to the callle or town. Seld. Hi/t. of Tythes, p. 75. 

BAR, See Barr, 

Vol. 1. 
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BARATRY, See title Inſarauce. | 

BARBERS, Were incorporated with the /rrgrovs of 
London ; but not t2 practiſe ſurgery, except drawing of 
teeth, Ic. 32 11.8. c. 42: but ſeparated by 18 Ges. 2. 
c. 15 : See Surgeon, 


BARBICAN, bardbicanum.] A watch tower, or bul- 


war k. 

BARBICANAGE. L arbicanagium.] Money given for 
the maintenance of a barbican, or watch- tower; or a 
tribute towards the repairingor building a bulwark. Ca 
17 Ed. 3: Monaſticon, tom. 1. p. 970. ; 

BARCA, A barque: Gloſſ. Sax. Zifrict; a flut-ſhip. 

BAR CARIUM, barcaria.] A ſheep-cote, and ſome- 


times uſed for a ſheep-walk. MS. de Placit. Ed. 3: See 


Bercaria. 
BARGAIN AND SALE, Is an inſtrument whereby 


the property of lands and tenements is for valuable con- 


ſideration granted and transferred from one perſon to 


another: it is called a real contract upon a valuable con- 
ſideration, for paſſing of lands, tenements and heredita- 
ments, by deed indented and inrolled. 2 2H. 672. 

Since the introduction of uſes and truſts, and the Star. 
27 H. 8. c. 10, for transferring the poſſeſſion to the uie, 
the neceſſity of livery of ſeiſin for pailing a freehold 


in corporeal hereditaments, has been almoſt wholly ſu- 


perſeded; and in conſequence of it, the conveyance by 
feoffment is now very little in uſe. Before the ſtatute of 
Ules, equitable eſtates of freehold might be created through 
the medium of truſts, without livery ; and by the opera- 
tion of the ſtatute, /cgal eſtates of freehold may now be 
created in the ſame way. They who framed the ſtatute 
of Uſes, evidently foreſaw, that it would render livery 
unneceſſary to the paſſing of a freehold ; and that a free- 
hold of ſuch things as do not lie in grant would become 
transferable by parol only, without any ſolemnity what- 
ever, Jo prevent the inconveniences which might ariſe 
from a mode of conveyance ſo uncertain in the proof, 
and ſo liable to miſconſtruction and abuſe, it was enacted 
in the ſame ſeſſion of parliament, that an eſtate of free- 
hold ſhould not paſs by bargain and ſale only, unleſs it 
was by indenture inrolled in one of the courts at - 
minſter, or in the county where the lands lie; ſuch in- 
rollment to be made within 6 months after the date of the 
indenture. Stat. 27 H. 8. c. 16: See 2 Inft. 675: Dy. 229: 
Pop4. 48: Dalt. 63. The objects of this proviſion evi- 
dently were, firſt, to enforce the contracting parties to 
aſcertain the terms of the conveyance by reducing it 
into writing; ſecondly, to make the proof of it eaſy, 
by requiring their ſeals to it, and conſequently the pre- 
ſence of a witneſs; and laſtly, to prevent the frauds of 
ſecret conveyances, by ſubſtituting the more effectual no- 
toriety of enrollment, for the more antient one of livery. 
But the latter part of this proviſion, which if it had not 
been evaded, would have introduced almoſt an uni- 
verſal regiſter of conveyances of the freehold, in caſe of 
corporeal hereditaments, was ſoon defeated by the in- 
ventian of the conveyance by leaſe and releaſe, which 
ſprang from the omiſſion to extend the ſtatute to bar- 
gains and ſales for terms of years: (See 8 C. 93: 2 Re. 
Ab. 204: 2 If. 671:) and the other parts of the ſtatute 
were neceſſarily ineffectual in our courts of equity, be- 
cauſe theſe were ſtill left at liberty to compel the exe- 
cution of truſts of the freehold, though created without 
deed or writing. The inconveniences from this in- 
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BARGAIN AND SALE. 


ſafliciency of the ſtatute of Inrollmements are now in 


ſome meaſure prevented by Stat. 29 Ch. 2. c. 3, Which 


provides againſt conveying any lands or hereditaments, for 
more than three years, or declaring trults of them, other- 
wiſe than by writing. 1 I. 48 a.n. 3. 

This may ſerve at preſent to illuſtrate the doctrine of 


Bargain and Sale; but to obtain a clear and diſtinct idea 
of this part of the Law, ſee further titles Conveyance, 


Decd, Feoffment, Leaſe and Releaſe, Uſe, Ec. and 1 1nft. 
by Hargrave and Butter. | 
At preſent it may be fit to conſider; 


I. What Things may be bargained and fold. 


II. 1. By whom, to wvhem, and | 
2. By what Woras, a Bargain and Sale may be made. 
III. 1. Of the Conſideration, and 
2. Iurollment of a Bargain and Sale. | 
IV. Of the Manner of pleading Bargains and Sales. 


I. All things, for the moſt part, that are grantable by 


deed in any other way, are grantable by bargain and ſalt; 
and lands, rents, advowſons, tithes, c. may be grant- 
ed by it, in fee-1imple, fee-tail, for life, Ec. 1 Rep. 176: 
TO, „„ 4 

Any freehold or inheritance in poſſeſſion, reverſion or 
remainder upon an eſtate for years, or life, or in tail, 


may be bargained and fold, but the deed ſhall be inrolled. 


2 G. 54: Dyer 309: 2 Int. 671. 

But if tenant for life bargains and /ells his land by 
deed inrolled, it will be a forfeiture of his eitate. 4 L-92. 251. 
But a man ſeiſed of a freehold may bargain and ſell for 
years, and this ſhall be executed by the ſtatute of Uſes, 
27 H. 8. c. 10. ; . 

A man poſſeſſed of a term cannot bargain and ſell it 
ſo as to be executed by the ſtatute. 2 Co. 35, 36: Poph. 76. 

A bargain and ſale of the profits of land, is a bargain 
and ſale of the land itſelf ; for the profits and the land 
are the ſame thing in ſubſtance. Dyer 71. 

A rent in e/e may be bargained and fold, becauſe this 


is a freehold within the ſtatute ; and before the ftatute | 


a rent newly created might be bargained and ſold, be- 
cauſe when money, as an equivalent, vas given, and 
ceremonies or words of law were wanting, the Chan- 
cery ſupplied them ; but it ſeems, that ſince the ſtatute, a 
rent newly created cannot be bargained and jold, becauſe 
there ought to be a freehold in ſome other perſon, to be 
executed in ceftui que uſe 3 but here can be no ſeiſin of his 
rent in the bargainor, becauſe no man can be ſeiſed of a 
rent in his own land, and conſequently there can be no 
eſtate to be executed in the bargaince, Ka. 85: 1 Co. 
126: 1 And. 327: 1 Jones 179: Sed qu. ae hoc. 

If A. by indenture inrolled bargains and iells lands to 
B. and his heirs, with a way over other lands of 4. 
this is void as to the way; for nothing but an ute paſſes 
by the deed, and there can be no uſe of a thing not in 
Je, as a way, common, Sc. before they are created. 
Go. Zac. 189. 


II. 1. The King, and all other perſons that cannot be 
ſeiſed to a uſe, cannot bargain and fell, for at common 
law, when a man had fold his land for money without 
givisg livery, the uſe only paſſed in equity, and this is now 
execv'cd and becomes a bargain and ſale by the flatute : 
put antecedent to any ſuch execution there muſt be a uſe 


— 


well raiſed, which cannot be without a perſon capable of 
being ſeiſed to a uſe, which the king 15 not, there being 
no mean» to compel him to perform the uſe or truſt; for 
the Chancery has only a delegated power from the king 
over the conſciences of his ſubjects; and the king is the 
univerſal judge of property, and ought to be perfectly 
indifferent, and not to take upon him the particular de- 
fence of any man's ellate as a truſtee. Bro. Feoffment 10 
Uſes 33: Hard. 468: Popb. 72. 

If tenant in tail bargains and ſells his land in fee, this 
paſſes an eſtate determinable upon the life of the tenant 
in tail ; for at common law the uſe could not be granted 


of any greater eſtate than the party had in him; now te- 


nant in tail had an inheritance in him, but he could dif. 
poſe of it only during his own life; and therefore when 
he ſells the uſe in fee, cui que w/e has a kind of ar in- 
heritance, yet determined within the compals of a life ; 
and the ſtatute executes it in the fame manner as he has 
the uſe, and confequently he will have ſome properties 
of a tenant in fee, and ſome of a tenant for lite only; but 
if tenant for life bargains and ſells in fee, this paſſes only 
an e/tate for life, for he could not pals the uſe of an eſtate 
for life to the bargainee, and the itatute executes the poſ. 
ſeſſion as the party has the uſe. 10 Co. 96, 98: 1 Sand, 
200, 201: 1 Co. 14, 15: C. Lit, 151. 

A man may bargain and {ell to a corporation, for they 
may take a uſe, though the money be given by the go— 


vernors in their natural capacity. 10 Co. 24, 34: 2 Kl. 


Apr. 788. 

A man may bargain and ſell to his fon: but then the 
conlideration of money ought to be expreſſed, and it ought 
to have all the other eircumſtauces of bargain and tale ; 
but this ſhall operate as a covenant to itand ſeiſed, if there 
be none but the conſideration of natural love and affection 
expreſſed. 7 Co. 40: 2 Co. 24: Cro. Eliz., 394: 1 et. 
137: 1 Lev. 56. But if a fon and heir bargains and 
ſells the inheritance of his father, this is void, becauſe 
he hath no right to transfer; the ſame law of a releaſe, 
Keilw. 84: Co. Lit. 265, 

If an infant bargains and ſells his land by deed indent- 
ed and inrolled, yet he may plead non- age; for notwith- 
fanding the ſtatute the bargainee claims by the deed 15 
at common law, which was, and therefore is ſtill de- 
feazible by non-age. 2 IH. 67 3. 

If a huiband ſeiſed of lands, in right of his wife, or 
tenant in tail bargains and felis the trees growing on the 
lands, and dies before ſeverance, the bargaince cannot 
afterwards cut them dowa and take them away, Ao. 41. 
See tit. Baron and Feme. IV. 

If there be two jointenants, and one of them makes 
a bargain and ſale gf his own eflate in fee, and then the 
other dies, the other moiety ſhall ſurvive to the bargainor: 
for ſince the freehold is in the bargainor the inheritance 
continues; but if ſuch jointenant had bargained and ſold 
totum flatum ſuum in fee, though he died before inroll- 
ment; yet, if the deed were afterwards inrolled, the 
moiety would not ſurvive, but would paſs to the bar- 
gainee. Cro. Jac. 53: Co. Lit. 156: 1 Bulft, 3. | 

2. The very words bargain and fell are not of abſolute 
neceſſity in this deed, for other words equivalent will [ut- 
fice; as if a man ſeiſed of lands in fee ſell the ſame to 
another, by the words alien or grant, the deed being 
made in conſideration of money, and indented and in— 
rolled, will be an effetual bargain end /ale, In ſhort, 

whatever 


a” oo mx ww A A .o kl oc acc=—- 4. 


wy - vw 


BARGAIN, c. 


whatever words upon valuable conſideration would have 
raiſed an uſe of any lands, ©. at common law, the ſame 
would amount to a bargain and ſale within this act; as if 
a man by deed, Sc. for a valuable conſideration cove- 
nants to ſtand ſeiſed to the uſe of another, Sc. 2 IA. 
672: Oo. Fac. 210: Mo. 34: Cre. Elix. 166. 


III. 1. There muſt be a good conſideration given, or at 
leaſt ſaid to be given, for lands, in theſe deeds; and for a 
competent ſum of money, is a good conſideration ; but not 
the general words for divers conſiderations, &c, Mod. 
Ca. 777. Where money is mentioned to be paid in a 
bargain and ſale, and in truth no money is paid, ſome of 
our books tell us this may be a good bargain and ſale ; 
becauſe no averment will lie againſt that which is ex- 
preſsly affirmed by the deed, except it comes to be queſ- 
tioned whether fraudulent or no, upon the ſtatute againſt 
fraudulent deeds. Dyer go. If no conſideration of mo- 
ney is expreſſed in a deed of bargain and ſale, it may be 
ſupplied by an averment, that it was made for money : 
and after a verdi& on a trial, it ſhall be intended that 
evidence was given, at the trial, of money paid. 1 Vent. 
108. If lands are bargained and /old for money only, the 
deed is to be inrolled according to the ſtatute ; but if it 


be in confideration of money, and natural affection, &c., 


the eſtate will paſs without it. 2 /n/?. 672: 2 Lev. 56. 

If a man in conſideration of ſo much money to be 
paid at a day to come, bargains and ſells, the uſe paſſes 
preſently, and after the day the party has an action for 
the money, for it is a ſale, be the money paid preſently 
or hereafter. Dyer 337 a. | . 

2. If the deed of bargain and ſale be not inrolled within 
the fix months, (which are to be reckoned after twenty- 
eight days tothe month, the day of the date taken ex- 
cluſively,) it is of no force; ſo that if a man bargains and 
ſells his land to me, and the trees upon it, although the 
trees might be fold by deed without inrolment, yet in 
this cafe if the deed be not inrolled, it will be good nei- 
ther for the trees nor the land. Dyer go: 7 Rep. 40: 
2 Bul/?. 8. A bargain and ſale of a manor to which an ad- 
vowſon is appendant by indenture not inrolled, will not 
pals the advowſon or the manor, for it was to go as ap- 
pendant. Bro. Ca/. 240. 

Bur in ſome caſes, where a deed will not enure by way 
of bargain and ſale, by reaton of ſome defect therein, it 
may be good to another purpoſe. Dyer go. 

If two bargains and fales are made of the ſame land, 
to two ſeveral pertons, and the laſt deed is firſt inrolled ; 


if afterwards the firſt deed is alſo inrolled within fix 


months, the firſt buver ſhall have the land; for when the 
deed is inrolled, the bargain=e is ſeiſed of the land from 
the delivery of the deed, and the inrolment ſhall relate to 
it. H.. 165: No, Int. 259. Neither the death of 
the bargainor or bargainee, betore the inrolment of the 
deed of bargain and ſale, will hinder the paſſing of the 
eſtate to the bargainee: but the eſtate of freehold is in 
the bargainor, until the deed is inrolled; ſo that the bar- 
gainee cannot bring any action of treſpaſs before entry 
had: though it is ſaid he may ſurrender, aflign, &c. 
Cro, Fac. 5 2: Co. Lit. 147. 

A bargainee ſhall have rent which incurs after the bar- 
gain and ſale, and before the inrolment. Sd. 310. Upon 
the inrolment of the deed, the eſtate ſettles ab initio, by 
the Stat. 27 H. 8. c. 16; which ſays, that it ſhall not 


B ARON. 


veſt, except the deed be inrolled; and when it is in- 
rolled, the eſtate veſts preſently by the ſtatute of Uſes. 
1 Danv. Abr. 696. 

If ſeveral. ſeal a deed of bargain and ſale, and but 
one acknowledge it, and thereupon the deed is inrolled ; 
this is a good inrolment within the ſtatute, Se 462. 
None can make a bargain and ſale of lands, that hath not 
the actual poſſeſſion thereof at the time of the ſale 3 if he 
hath rot the poſſeſſion, the deed mult be ſealed upon the 
land, to make it good. 2 IH. 672: 1 Lill. ago. 

Houſes and lands in London, and any city, Sc. are 
exempted out of the ſtatute of Inrolments. 2 I. 676, 
1 NC. Abr. 342.— See further tit. Jurollment. 


IV. In pleading a bargain and ſale the deed itſelf muſt 
be ſhewn under ſeal. 1 Ii. 225. For though the in- 
rollment being on record 1s of undoubted veracity, being 
the tranſaction of the court; yet the private deed has not 
the janction of a record, though publickly acknowledged 
and inrolled ; for it might have been falſely and fraud- 
ulently dated, or ill executed. Co. Lit. 225 b. 251 5: 
2 Inf. 673: 4 Co. 71: 5 Co. 53: 2 Rol. Rep. 119. 

It muſt likewiſe be ſet forth that the inrolment was 
within fix months, or ſecundum formam flatuti, &c. vide 
Allen 19: Carter 221: Style 34. S. C. 

In pleading a bargain and ſale, the party ought regu- 
larly to aver payment of the money. 1 Leon 170: See 
Moor 504. | 

In replevin the caſe upon the pleadings was, that the 
defendant made a title under bargain and ſale, inrolled 
within ſix months, and the ſtatute of uſes, and did not 
ſhew that it was in confederation of money; but adjudged, 
that after a werdidt, as this caſe was, it ſhall be intend- 
ed, that evidence was given at the trial, of money paid. 
1 ent. 108. | 

The party that claims by any bargain and ſale, muſt 
ſhew in what court the deed is inrolled, becauſe he muſt 
ſhew all things in certain that make out his title ; other- 
wiſe his adverſary would be put to an infinite ſearch be- 
fore he could traverſe with ſecurity. Telv. 213: Cro. Fac. 
291. S. C: Telv. 313. . 

BAREKARY, barkaria, corticulu.] A tan-houſe or 
place to keep bark in for the uſe of tanners. New Book 
Entry. tit. Aſiſe, Corp. Polit. 2. 

3ARON, re.] Is a French word, and hath divers 
ſignifications here 1n-Zng/and. Firſt, itis taken for a de- 
gree of nobility next to a viſcount. Braden, lib. 1. cap."8, 
lays they are called barones, quaft robur belli. In which 
ſignification it agrees with other nations, where bareni. 
are as much as provincice ſo that barons are ſuch as 
have the government of provinces as their fee holden of 
the king; ſome having greater and others leſs authority 
within their territories. It 1s probable, that formerly, in 
this k inge om, all thoſe were called barons that had ſuch 
ſeigniorics as we now call courts-baren;z as they were 
called /-i7-neurs in France, who had any manor, or lord- 
ſhip : and ſoon after the conqueſt, all ſuch came to par- 
hament, and fat as peers in the lords“ houſe. But when 
by experience it appeared that the parliament was too 
much thronged by theſe barons, who were very nu- 
merous it was in the reign of King J ordained that 
none but the 4aromes majores ſhould come to parliament, 
who, tor their extraordinary wiſdom, intereſt, or quality, 
ſhould be ſummoned by writ. After this, men oblerving 
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BARON 
the eſtate of nobility to be but caſual, and depending 
merely upon the king's will, they obtained of the king 
letters patent of this dignity to them and their heirs male, 
who were called barons by letters patent, or by creation, 
whoſe poſterity are now by inheritance thoſe barons that 
are called lords of the parliament ; of which kind the 
king may create at his pleaſure. Nevertheleſs there are 
ſtill barons by writ, as well as barons by letters patent: 
and thoſe barons who were firſt by writ, may now alſa 
juſtly be called barons by preſcription, for that they and 
their anceſlors have continued barons, beyond the memory 
of man. 2 If. 48. See tit, Peers. The original of ba- 
rons by writ, Camden refers to king Hen. 3; and barons 


by letters patent, or creation, commenced 11 R. 2: 
. Camb. Brit. pag. 109. To theſe is added a third kind of 


barons, called barons" by tenure, which are ſome of our 
ancient barons ; and likewiſe the biſhops, who, by virtue 
of baronies annexed to their biſhopricks, always had 
place in the lords? houſe of parliament, as barons by ſuc- 
ceſſion. Seager of Honour, lib. 4. cap. 13. 

There are alſo barons by office; as the barons of the 
Exchequer, barons of the Cinque Ports, &c. In ancient re- 
cords, the word baron includes all the nobility of England, 


becauſe regularly all noblemen were barons, though they 


had a higher dignity ; and therefore the charter of King 


Ed. 1, which is an expoſition of what relates to barons in 


Magna Charta, conludes teſtibus archiepiſcopis, cpiſcopis, 
baronibus, 9c. And the great council of the nobility, 
when they conſiſted, beſides earls and barons, of dukes, 
marquiſſes, Oc. were all comprehended under the name 
de la councell de barenage. Glany. cap, 4. 'Iheſe barons 
have given them two enſigns to remind them of their du- 
ties; firſt, a long robe of ſcarlet, in reſpe& whereof they 
are accounted de magno concilio regis z3 and ſecondly they 
are girt with a ſword, that they ſhould ever be ready to 
defend their king and country. 2 if. 5. A baron is 
vir notabilis & principalis : and the chief burgeſles of 
London were in former times barons, before there was a lord 
mayor, as appears by the city ſeal, and their ancient char- 
ters.—Henricus 3. Rex. Sciatis nos conceſſifſe & hac preſenti 
charta noſtra corfirmaſſe baronibus nofiris de civitate noftra 
London quad eligant fibi mayor de ſeiffis ſingulis annis, &c. 
Szelm. Gleſſ. The earls-palatine and marches of England 
had anciently their barons under them; but no barons 
but thoſe who held immediately of the king were peers 
of the realm. Tis certain the king's tenants were called 
barons; as we may find in Mat. Paris, and other writers: 
and in days of old, all men were ftiled barons, whence 


the preſent law term of baron and feme for huſband and 


wife; which ſee. | 

BARONY, &aronia.] Is that honour and territory which 
gives title to a baron ; comprehending not only the fees 
and lands of temporal barons, but of biſhops alſo who 
have two eſtates ; one as they are ſpiritual perſons, by 
reaſon of their ſpiritual revenues and promotions; the 
other grew from the bounty of our Erglifþ kings, where- 


by they have barronies and lands added to their ſpiritual 


livings and preferments. The baronies belonging to 
biſhops are by ſome called regalia, becauſe ex ſola libera- 
litate regum eis olim conceſſa, & a regibus in feudum tenentur. 
Blount. Barony, Bratton ſays, (lib. 2. cap. 34,) is a 
right indiviſible; and therefore if an inheritance be to be 
divided among coparceners, though fome capital meſſu-, 


ages may be divided, yet , capitale maſuagium fit caput 


1. 


BARON 


comitetits wel caput baroniæ, they may not be parcelled, 
In ancient times thirteen. knight fees and a quarter made 
a tenure per baroniam, which amounted to 400 marks per 
GANKNHN., 

BARONET, barevettus.] Is a dignity or degree of ho- 
nour, which hath precedency before all knights, as knights 
of the bath, knights batchelors, &c. except Bannerets, 
made fab wexillis regits in exercitu regali in aperto bello, © 
i*fa rege perſonaliter pretſente. This order of baronets was 
inſtituted by King James I. in the year 1611, and was 
then a purchaſed honour, for the purpoſe of raiſing mo- 
ney to pay troops ſeat out to quell ſome inſurgents in 
the province of U//er in Ireland — The arms of which 
province, being a red or bloody hand, every baronet has 


added, on his creation, to his coat of arms. Their. 


number at firſt was but two hundred; but now they are 
without limitation : they are created by patent with an 
habendum fibi & her dibus maſculis, &c. 

BARON AND FEME. The law term for H/, 
and Wife. 

Our law conſiders marriage in no other light than as 
a civil contract. The He of the matrimonial ſtate, 
is left entirely to the eccleſiaſtical law; the temporal 
courts not having juriſdiction to conſider unlawful mar- 
riage as a ſin, but merely as a civil inconvenience. The 
puniſhment therefore, or annulling of inceſtuous and un- 
ſcriptural marriages, is the province of the Spiritual 
Court.—Taking marriage in a civil light, the law treats 
it as it does all other contracts; on this part of the ſud- 
ject therefore, as well as on what relates to marriage pro- 


miſes, marriage ſettlements, c, See this Ditt, title 


Marriage. . | 

By marriage, the huſband ard wife are one perſon in 
law. 1 I. 112.—that is, the very being ot legal ex- 
iſtence of the woman, is ſuſpended during the marriage; 
or at leaſt is incorporated and conſolidated into that of 
her huſband: under whoſe wing, protection and cover ſhe 
performs every thing; and is therefore called in our 
law-french a feme-covert, | mina wiro coerta]; is ſaid 
to be covert- baron, or under the protection and influence 
of her huſband, her Laren or lord; and her condition 
during her marriage is called her coverture. Therefore 
if an eſtate be granted or conveyed to an huſbard and 
wife and their heirs, they do not take by moieties, as 
other jointenants, but the intire eſtate is in both. 2 Lev. 
39. And if an eſtate be granted to an huſband and wife, 
and another perſon, the huſband and wite have but one 
moiety, and the other perſon the other mctety. L760. 
$ 291,—A woman may be attorney for her hutband 
for that implies no ſeparation from, but is rather a re- 
preſentation of her lord. F. N. B. 27. Upon this prin» 
ciple of an union of perſon in huſband end wife, depend 
almoſt all the legal rights, duties and diſabilities, that 
either of them acquire by the marriage. 

We may conſider the effect of theſe rights, duties and 
diſabilities, according to the following arraugement. 


I. 1. Of Grants and Contracts between Huſband and Mie; 
2. Of their being Evidence for or againſt each other, 
II. What Adis and Agreements of the Wife before Mar- 
riage bind the Huſband. 
III. 1. Of the Hißband's Power over the Perſon of bis 
Wife, and of her Remedy for any {jury done to ber by bim. 
2. Of Actions by him for criminal Converſation with ber. 


IV. Of # 


wm, 
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IV. O his Intereft in her Eftate and Property ; and ver*s 
iu his, as to her Paraphernaiia, 

V. Where the Huſband fba!l be liable to the Wife's Debt; 
contracted before Marriage; and therein of a Wje that is 
Executrix or Adminiſtratrix. 

UT. Of her Contra#ts during Marriage, and how far the 
Huſband is bound by ſuch Contratts ; and here a life fhall 
be conſidered as a Feme Sele. 

VII. Where ſh: alone ſhall be puniſhed for a criminal 
Oferce, and where the Hi/band ſhall be anßtverable for what 

2 does in a ci vil Action. 

VIII. What As done by the Hu/hand, or Wife alone, or 
jointly with the Wife, will bind the Wife; and therein of her 
Agreement or Diſagreement to ſuch Alis after the Death of the 
Huſband. 

2 Where the Hußband and Wife muſt join in bringing 
Acliou. | 

X. IWhere they muſt he jointly ſued. 

XI. Of the Effect of Divorce; and of ſetarate Mainte- 
nance, Alimony and Pin- Money, 


I. 1. Atcommon law a man could neither in poſſeſſion, 
reverſion or remainder, limit an eſtate to his wife ; but 


by Stat. 27 H. 8. c. 10, a man may covenant with other 


perſons to ſtand ſeiſed to the file of his wife; or may 
make any other conveyance to her uſe, but he may not 
covenant with his wife to ſtand ſeiſed to her uſe. A man 
may deviſe lands by will to his wife, becauſe the deviſe 
doth not take effect till after his death. Co. Litt. 112. 

As to deviſes by femes covert. See tit. Deve, Will. 

According to ſome books, by cuſtom of a particular 
place, as of York, the wife may take by immediate con- 
veyance from the huſband. Fitz. Preſeriptian 61.: Bro. 
Cuftom. 56, And it ſeems that a donatio. canſd mo tis by 
huſband to wife may be good ; becauſe that 1s in the na- 
ture of a legacy. 1 P. Wins. 441. 

Where the huſband or wife act en autre droit, the one 
may make an eſtate to the other; as if the wife has an 
authority by will to ſell, ſhe may fell to her hulband. 
1 Inf. 112 @: 187 6. and the notes there. 

If the feme obligee take the obligor to huſband, this 
is a releaſe in law. The like law is if there be two 
femes obligees, and the one take the debtor to huſband. 
1 Ia. 264 6: Cro. Car. 551. 

In the caſe of Smith v. Stafford, (Hb. 216,) the huſ- 
band promiſed the wife before marriage, that he would 
leave her worth 100/. The marriage took effect, and 
the queſtion was, whether the marriage was a releaſe of 
the promiſe. All the judges but Hobart were of opinion, 
that as the action could not ariſe during the marriage, 
the marriage could not be a releaſe of it. The doctrine 
of this caſe ſeems to be admitted in the caſe of Gage v. 
Aon ; (1 Salk. 325: 12 Md. 290;) the cate there aroſe 
upon a bond executed by the huſband to the wife before 
marriage, with a condition, making it void if ſhe ſur- 
vived him, and he left her 1000“. Iwo of the judges 
were of opinion that the debt was only ſuſpended, as it 
was on a contingency which could not by any potlibility 
happen during the marriage. But Lord C. J. Hol! dif- 
fered trom them; he admitted that a covenant or pro- 
miſe by the huſband to the wife, to leave her ſo much in 
caie ſhe ſurvives him is good, becauſe it is only a future 
debt on a contingency, which cannot happen during the 
marriage, and that 1s precedent to the debt ; but that a 
bond-debt was a preſent debt, and che condition was not 
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— — —— 


precedent but ſubſequent, that made it a preſent duty; 
and the marriage was conſequently a releaſe of it. 'The 
caſe afterwards went iato Chancery; the bond was there 
taken to be the agreement of the parties and relief ac- 
cordingly decreed. 2 Vn. 481.—A like decree was made 
in the caſe of Carucl v. Buckle, 2 P. Wins, 243: and ice 
2 Frecm. 205. See tit. Bankrupt IV. 3. 


A. before marriage wich M agrees with M. by deed in 


Writing, that ſhe, or ſuch as ſhe ſhould appoint, ſhould, 


during the coverture, receive and diſpoſe of the rents of 
her jointure, by a former huſband, as ſhe pleaſed. It 
was decreed that, This agreement being with the feme her- 


ſelf hefore marriage, was by tne marriage extinguijbed. 


Chan. Ca. 21. But where a man before marriage article 
with the feme to make a ſcttlerzent of certain lands, before the 
marriaze fbould ze folemntzed; they intermarried before the 


ſettlement, and then the baron died: On a bill by the 


widow for an execution of the articles, it was decreed 
againſt the heir at law of the baron, that the articles 
ſhould be executed. 2 Vent. 343. 

2. In trials of any ſort, Huſband and Wife are not al- 
lowed to be evidence, for or againſt each other; partly 
becauſe it is impoſſible their teſtimony ſhould be indiffer- 
ent; but principally becauſe of the union'of perſon : and 
therefore if they were admitted to be witneſſes for each 
other, they would contradict one maxim of law, 1 
in proprig cui ã teſtis e debet ;** and if againſt each other, 
they would contradict another maxim, nene tenerur /eipe 


ſun accuſare.“ But where the offence is directly againſt 


the perſon of the wife, this rule has been uſually diſ- 
penſed with; (State Trials, wel. 1. Lord Audley's case, 
Stra. 633;) and therefore by Stat. 3 H. 7. c. 2, in caſe a 
woman be jorcibly taken away and married, ſhe may be 
a witneſs againſt ſuch her huſband, in order to convict 


him of felony. For ia this caſe ſhe can with no propriety . 


be reckoned his wife ; becauſe a main ingredient, her 
conſent, was wanting to the contract: and alſo, there is 


another maxim of law, that no man ſuall take advantage 


of his own wrong ; which the raviſher here would do, 
if by forcibly marrying a woman he could prevent her 
from being a witneſs, who is perhaps the only witneſs 
to that very fact. 1 Comm. 443, 4. 

The huſband cannot be a witnels againſt the wife, nor 
the wife againſt the huſband, to prove the firſt marriage 
on an indictment, on Strat. 1 Fac. 1.c.11, for a ſecond 
marriage. But the ſecond wife or huſband may be a wit- 
neſs ; the ſecond marriage being void. Bull. N. P. 287: 
1 Hal. P. C. 693. 

In Raym. 1, there is an opinion, that a huſband ard 


wife may be witnelles againit one another in zr2a/on ; but 


the contrary is adjudged, 1 Breton. 47 : fee 2 Keb. 403: 
and 1 H. F. C. 301.— The rule in Lord 4udley's caſe, 
is denied to be law. Raym. 1; and perhaps was admitted 


on the particular circumitances of the facts which were 


deteſtable in the extreme, the huſband having aſſiſted in 
the rape of his wife.—In an information againtt two, one 
for perjury, and the other for ſubornation, in ſwear- 
ing on the trial of an ejectment, that a child was tuppo- 
fititious, the huſband of one of the detendant's was ad- 
mitted to give evidence of the birth, but retuled as to 
the ſubornation, Sia. 377: 2 Keb. 403: Mar. 120.— 
And the evidence of a wife has been ditallowed even 
againſt others, where her huſband might be indirectly in 
danger. Dalt. 540: Leach's Hawk. P. C. ü. 0607, 8.—A 
aujband and wife may demand tutety of the peace againſt 
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each other, and their evidence muſt then of neceſſity be 


admitted againſt each other. 1 Hawk. P. C. 253: fee 
Stra. 1231; and the other authorities cited by Hawt#rns. 
The wife of a bankrupt may be examined by the com- 
miſſioners —See tit. Bankrupt, III. I. 

It ſeems that a wife may be evidence to prove a fraud 
on the huſband, particularly if ſhe were party thereto, 
as in caſe of a marriage-brocage agreement. Sid. 431: 


fee ps. II. And in caſes of ſeduction. L. E. 55.—And 
in civil actions, where the huſband” is not concerned in 


the action, but the evidence is collateral to diſcharge the 
defendant, by charging the huſband, 1 Sa. 504; and 
ſee 1 Stre. 527. 


II. As by marriage the huſband and wife become one 
perſon in law, therefore ſuch an union works an extin- 
guiſhment or revocation of ſeveral acts done by her be- 
fore the marriage ; and this not only for the benefit of 
the huſband, but likewiſe of the wife, who, if ſhe were 
allowed at her pleaſure to reſcind and break through, or 
confirm ſeveral acts, might be ſo far influenced by her 
huſband, as to do things greatly to her diſadvantage. 
4 Co. 6o 2 5 Co. 10: Keiko. 162: Co. Lit. 5 5: Heil. 72: 
Cro. Car. 304. 

But in things which would be manifeſtly to the preju- 
dice-of both huſband and wife, the law does not make 


her adds void; and therefore if a feme ſole makes a leaſe 


at will, or * leſſee at will, and afterwards marries, the 


marriage is no determination of her will, ſo as to make 


the leaſe void ; but ſhe herſelf cannot without the con- 
ſent of her huſband determine the leaſe in either caſe, 
5 Co. 10. 


So where a warrant of attorney was given to confeſs a 


judgment to a feme ſole, the court gave leave, notwith- 
ſtanding the marriage, to enter up judgment; for that 
the authority ſhall not be deemed to be revoked or coun- 
termanded, becauſe it 1s for the huſband's advantage ; 
like a grant of a reverſion to a feme ſole, who marries 
before attorament, yet the tenant may attorn afterwards; 
otherwiſe if a feme ſole gives a warrant of attorney, and 
marries, for that is to charge the huſband. 1 Salk. 117, 399. 

But if a feme ſole makes her will, and deviſes her 
land to J. S. and afterwards marries him, and then dies, 


yet J. S. takes nothing by the will, becauſe the marriage 


was a revocation of it. 4 Co. 60. See tits. Dec ie, Nil. 

Equity will ſet aſide the intended wiſe's contracts, 
though legally executed, when they appear to have been 
entered into with an intent to deceive the huſband, and 
are in derogation of the rights of marriage; as where a 


_ widow made a deed of ſettlement of her eſtate, and mar- 


tried a ſecond huſband, who was not privy to ſuch ſettle- 
ment; and it appearing to the court, that it was in con- 
fidence of her having ſuch eftate that the huſband married 


her, the court ſet aſide the deed as fraudulent; ſo where 


the intended wife, the day before her marriage, entered 
privately into a recognizance to her brother, it was 
decreed to be delivered up. See 2 Chan. Rep. 41, 79, 
81: 2 Fern. 17: 2 Fez. 264: lee ante I. 2. 

But where a widow, before her marriage with a ſecond 
huſband, ailgned over the greateſt part of her eſtate to 


truſtees for Children by her foriner huſband ; though 


it was infiſted that this was without the privity of the 
huſband, and done with a delign to cheat him, yet the 


court thought, that a widow might thus provide for her 


— 


children before ſhe put herſelf under the power of a huf. 
band; and it being proved that 80co/. was thus ſettled, 
and that the huſband had ſuppreſſed the deed, he was 
decreed to pay the whole money, without directing any 
account. 1 Yern. 408. 


HI. 1. By marriage the huſband hath power over his | 


wife's perſon; and by the old law he might give her 

moderate correction. 1 Hawk. P. C. 258; but this power 
was confined within reaſonable bounds. Moor. 874: 

F. N. B. 80.—In the time of Charles II. this power of 
correction began to be doubted. 1 Sid. 113: 3 Kc. 433. 
The courts of law however, ſtill permit a huſband to re- 
ſtrain a wife of her liberty, in caſe of any groſs miſbeha— 
viour, Stra. 478, 875. But if he threaten to KIU her, 
Sc. ſhe may make him find ſurety of the peace, by ſuing 
a writ of ſupplicavit out of Chancery, or by preferrins ar< 
ticles of the peace againſt him in the court of King's Bench, 
or ſhe may apply to the Spir itual Court for a divorce, projtcy 
ſevitiam. Crom. 28. 136: F. N. B. 80: Heil. 149. cant. 
1 Sid. 113, 116: Dali. c 68: Lamb. 7: Crom 133. 

So may the huſband have ſecurity of the peace again 
his wife. Stra. 1207. 

But a wife cannot, either by herſelf or her prochein 
amy, bring a homine replegiando againſt her huſband ; for 
he has by Jaw a right to the cuſtody of her, and n. ay, if 
he think fit, confine her, but he mult not impriſon her; 


if he does, it will be a good cauſe for her to apply to 


the Spiritual Court for a divorce propter /cevitiam ; and 


the nature and proceedings in the writ de homene repleg/- 


ando ſhew that it cannot be maintained by the wife 
againft her huſband. Prec. in Ch, 492. 

The courts of law will grant a habeas corpus to relieve 
a wife from unjuſt impriſonment. 

2. The ground ot the action for adultery, is the in- 
jury done to the huſband, by alienating the affections of 
his wife, deſtroying the comfort> arifiog from her com- 
pany and that of her children, and impoſing on him a 
ipurious iſſue. 

In this action the plaintiff muſt bring proof of the ac- 
tual ſolemnization of a marrriage ; nothing ſhall ſupply 
its place: cohabitation or reputation are not ſufficient, 
nor any collateral proof whatever. 4 Burr. 2057: Bull. 
N. P. 27: Doug: 162: Ep. N. P. 343.— But it is not 
neceſſary to prove a marriage according to the ceremony 
of the church of Ergland; if the parties are Ferns, Qua- 
Lum, &c. proof of a marriage according to their rites is 
ſuthcient. BA. N. P. 28.— The conteflion of the wife 
will be no proof againſt the defendant; but a diſcourſe 
between her and the defendant may be- proved, and the 
defendant's letters to her; but the wite's letters to the de- 
fendant will be no evidence for him. 1. 

The injury in caſe of adultery being great, the da- 
mages are generally conliderable, but depend on Cir- 
cumſtances; ſuch on the one hand as go in aggravation 
of damages, and to ſhew the circumſtances and property 
of defendant ; or on the other hand, ſuch as go in en- 
tenuation of the offence, and mitigation of damages. 
Bull. N. P. 27: Epp. 343, 4 —| he defendaat may prove 
particular acts of criminality in.the wife, previous to her 
guilt with bim, but not her en character, in extenu- 
ation. Id. 1b. 

If a woman is ſuffered by her huſband to live as a com- 


mon proſtitute, and a man is thereby drawn into cri. con. 
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no action at the ſuit of the huſband will lie; but if the 
huſband does not know this, it goes only in mitigation 
of damages. Id. 76, | 

It is now determined that if the huſband conſent to 
his wife's adultery, this will go in bar of his aGion. 
4 Term Rep. 657, in the caſe of Duberly v. Gunning, —See 
12 Md. 232. 

It ſeems to be in the diſcretion of the court to grant a 
new trial in this action, on account of exceſſive damages; 
but which they will be very cautious in doing. 4 Term 
Rep. 65 I, 

If adultery be committed with another man's wife 
evithout any force, but by her ozon conſent, though the huſ- 
band may have e{ault and battery, and lay it wi ar- 
mis, yet they ſha'l in that caſe punith him below for 
that very offence; for an indictment will not lie for ſuch 
an aſſuult and battery; neither ſhall the huſband and 
wife join in an action at common law; and therefore 
they proceed below, either civilly, that is, to divorce 
them, or .criminally, becauſe they were not criminally 
proſecuted above. 7 Mad. 81. 

J | 


IV. 4s to the lands of the wife, The freehold or right of | 


zofieſſion of all her lands of inheritance, veſts in the 
hoſband immediately upon the marriage, the right of 
property ftill being preſerved to her. 1 Inf. 351 a: 
2736: 320 6b. in note. This eſtate he may convey to 
another.—An incorrect ſtatement in the book called 
Caſes in Equity, temp. Ld. Talbot, p. 167, of what was 
delivered by his lordſhip in the caſe of Robinſon v. Cum- 
mins, ſeems to have given riſe to a notion that the huſ- 
band could not make a tenant to the præcipe of his wife's 
eſtate for the purpoſe of ſuffering a common recovery of 
it, without the wife's previoully. joining in a fine; but 
it now ſeems to be a ſettled point that he can. See Cy 
cn Recoveries; and poſt. tit. Fire and Recovery. —By Stat. 


32 V, 8. c. 28, leaſes of the wife's inheritance mult be made. 


by indenture, to which the huſband and wife are both 
parties, to be ſealed by the wife, and the rent to be re- 
ſerve:| to the huſband and wife, and to the heirs of tlie 
wite ; and the huſband ſhall not alien the rent longer 
than during the coverture, except by fine levied by hui- 
band and wife.-By the ſame act it is provided that no 
fine or other act done by the huſband only of the inhe- 


ritance or freehold of his wife ſhall be any diſcontinu- 


ance thereof, or prejudicial to the wife or her heirs, but 
they may enter according to their rights; fines where- 
unto the wife 1s party and privy [and the above men- 
tioned leates] only excepted. As to alienations of a 
huſband's eſtate by a woman tenant in dower, &c. ſee 
S/at. 11 H. 7. c. 20, which makes them void, See po#. 
Div. VIII. and alſo tit. Forfeiture, ; 

As to chattels real, and things in action of the wife; where 
the huſband fur<ives the wife. . a 

At the common law, no perſon had a right to admi- 


niſter. The ordinary might grant adminiſtration to 


whom he pleaſed, till the ſtatutes which gave it to the 
next of kin, and if there were perſons of equal kindred, 
whichever took adminiſtration firſt was entitled to the 
ſurplus, The flatute of ditizibution was made to pre- 
vent this. Where the wife was entitled only to the truſt 
of a chattel real; or to any choſe in action, or contingent 
intereſt in any kind of perſonalty, it ſeems to have been 
doubted, whether if the huſband ſurvived her he was in- 


| 


titled to the benefit of it or not, See 1 Ia. 351: 4 If, 
87: Rel. Ab. 346: All. 15: Ov. Eliz. 466: 3 C. R. 37: 
Cilb. Ca. Eq. 234.—See tit. Exeenutor. I. 1: V. 8. 

Upon the conſtruction of the ſtatute of Diſtributions, 
(ſee tit. Executor, V. 8, ) it has been held that the huſ- 
band may adminiſter to his deceaſed wife; and that he is 
entitled for his own benefit to all her chattels real, things 
in action, truſts, and every other ſpecies of perſonal pro- 


perty, whether actually veſted in her, and reduced into 


poſieflion, or contingent, or recoverable only by action 
or ſuit, It was however made a queſtion after the Star, 
29 Car. 2. c. 3. 25. whether if the haſband having ſur- 
vired his wife, afterwards die, during the ſuſpenſe of the 
contingency upon which any part of his wite's property 
depended, or without having reduced into polleibon ſuch 
of her property as lay in action or ſoit, his repreſentative 
or his wife's next of kia were entitled thereto, But by 
a ſeries of caſes it is now ſettled, that the repreſentative 
of the huſband is entitled as much to this ſpecies of his 
wife's property, as to any other; that the right of admi- 
nitration, follows the right of the eitate, and ought in 
caſe of the huſband's death, after the wife, to be granted 
to the next of kin of the huſband. See Mr. Hargrave*s Law 
Trafs 475. And that if adminiſtration de bonts non of the 
wife is obtained by any third perſon, he is a truſtee for the 
repreſentative of the huſband. See 1 P. Vn. 378, 382. 
If the wife ſus vive the huſbard,—As to this point, there 
is a material difference with reſpect to chartels real, and 
goods, cattle, money, and other chattels perſonal. — 
All chattels perſonal, become the property of the huſ- 
band immediately on the marriage; he may diſpoſe of 


them, without the conſent or concurrence of his wife; 


and at his death, whether he dies in her life-time, or 
ſurvives her, they belong to his perſonal repreſentative, 
See 10 Co. 42: 2 Inf. 510. 

With reſpect to her chatted; real, as leaſes for years, 
there is a diſlinction between thoſe which are in the na- 
ture of a preſent veſted intereſt in the wife, and thoſe in 
which ſhe has only a poſſible or contingent intereſt. To 
explain this fully, it ſeems proper to mention, that it 
was formerly held that a diſpoſition of a term of years to 
a man for his life, was ſuch a total diſpoſition of the 
term, that no diſpoſition could be made of the poſſible 
reſidue of the term; or at Jeaft that if it was made, the 
firſt deviſee might diſpoſe of the whole term, notwith- 
landing the deviſe of the refidue. This is reported 
(Dy. 74,) to have been determined by all the judges in 
a caſe-in 6 Ed. 6, The Court of Chancery firſt broke 
through this rule, and ſupported ſuch future diſpoſitions 
when made by way of truſt; their example was followed 
by the courts of law in Mat. Mauning's cafe, 8 Rep. 94 6. 
and Lampe caſe, 10 Rep. 46 6. This diſpoſition of the 
reſid ue of a term, after a previous diſpoſition of it to one 
for life, operates by way of executory deviſe, and the 
intereſt of the deviſee of the reſidue is called a poſſibi- 
lity, This poſſible intereſt in a term of years differs 
from a contingent intereſt created by way of remainder. 
If a perſon limits a real cſtate to A. for life, and after 
the deccaſe of A. and if B. dies in 4.*s hie-time, to C. 
for a term oft years; this operates not as an executory 
deviſe, but as a remainder, and therefore is not to be 
conſidered as a poſhbility, but as a contingent intereſt. 

Now 1f a perſon marries a woman poſleſſed of, or en- 
titled to the truſt of a preſent, actual, and veſted, intereſt 
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in a term of years, or any other chattel real, it ſo far be- 
comes his property, that he may diſpoſe of it during her 
life; and if he ſurvives her, it veſts in him abſolutely; 
but if he makes no diſpoſition of it, and ſhe ſurvives 
him, it belongs to her, and not to his repreſentatives: 
nor is he in this caſe intitled to diſpoſe of it from her by 
will. Prec. Ch. 418: 2 Fern. 270. 7 
If ea perſon marries a woman entitled to a poſſible or 
contingent intereſt in a term of years, if it is a legal in- 
tereſt, that is ſuch an intereſt, as upon the determination 
of the previous eltate, or the happening of the contin- 
gency, will immediately veſt in poſſeſſion in the wife, 
there the huſband may aſſign it; unleſs perhaps in thoſe 
caſes where the poſſibility, or contingency, is of ſuch a 
nature, that it cannot happen during the huſband's life- 
time. 1 It. 46 6: 10 Rep. 5 1 a: Hutt. 17: 1 Salk. 326. 
But it is an exception to this rule, at leaſt in equity, that 
if a future or executory intereſt in a term or other chat- 
tel, is provided for the wife, by cr with the conſent of 
the huſband, there he cannot diſpoſe of it from the wife, 


as it would be abſurd to allow him to deſeat his own 


agreement. But this ſuppoſes the proviſion to be made 
before marriage; for if made ſubſequent, it is a mere 
voluntary act, and void againſt an aſſignee for a valuable 
conſideration. 1 Cha. Ca. 225: 1 Vern. 7, 18: 1 Eg. 


Ab. 58. 


If a wife have a chattel real en auler droit, as executor 
or adminiſtrator, the huſband cannot diſpoſe of it. 1 Juf. 
351 a, But if the wife had it as executrix to a former 
huſband, the huſband may diſpoſe of it. 3 Wil/. 277.— 
And if a woman be jointenant of a chattel real, and 


marries and dies, the huſband ſhall not have it; but it. 


ſurvives to the other jointenant. 1 . 185 (.- And 
the huſband hath not pawer over a chattel real, which 
the wife hath as guardian. Pld. 294. 

Things in a#ion do not veſt in the huſband till he re- 
duces them into poſſeſſion. It has been held that the 
huſband may ſue alone, for a debt due to the wife upon 
bond; but that if he join her in the action, and recover 
judgement and die, the judgment will ſurvive to her. 
1 Fern. 396: ſee All. 36: 2 Lev. 107: 2 Lex. 677. The 
principle of this diſtinction appears to be, that his 


bringing the action in his own name alone, is a diſagree- 


ment to his wife's intereſt, and implies it to be his inten- 
tion that it ſhould not ſurvive to her ; but if he brings 
the action in the joint names of himſelf and his wife, the 
judgment is that they 2% ſhould recover; ſo that the 
ſurviving wife, and not the repreſentative of the huſband, 
is to bring the /cire facias on the judgment. In 3 Ark. 
21, Lord Hardwicke is reported to ſay, that at law if 
the huſband has recovered a judgment for a dedt of the 
wife, and dies before execution, the ſurviving wife, not 
the huſband's executors, is entitled. 

Theſe appear to be the general principles of the courts 
of Law, reſpecting the intereit which the huſband takes 
in, and the power given him over the things in action of 
his wife; but the courts of Equity have admitted many 
very nice diſtinctions reſpecting them. : 

1. A ſettlement made before marriage, if made in con- 


fideration of the wife's fortune, entitles the repreſentative 
of the huiband dying in his wife's life-time, to the whole of 


her things in action; but it has been ſaid, that if it is not 
made in conſideration of her fortune, the ſurviving wife will 


be entitled to the things in action, the property of which 


ö 


has not been reduced [into his power] by the huſband ina 
his life-yme; ſo if the ſettlement is in conſideration of a 
particular part of her fortune, ſuch of the things in ac. 
tion as are not compriſed in that part, it bas been ſaid, 
ſurvive to the wife. See Pre, Ch. 63: 2 Vern. 502: Tals, 
168. In the caſe of Blois v. Counteſi of Hereford, (2 Vern, 
do,) a ſettlement was made for the benefit of the wite, 
but no mention was made of her perſonal eſtate; it was 
decreed to belong to the repreſentative of the huſband; 
and it was then ſaid, that in all caſes where there was x 
ſettlement equivalent to the wife's portion, it ſhould be 
intended that he is to have the portion, though there is 
no agreement for that purpoſe. See Eg. Ab. 69. 

2. If the huſband cannot recover the things in action 
of his wife but by the aſſiſtance of a Court of Equity, 
the court upon the principle, that he who ſeeks equity, 
muſt do equity, will not give him their aſſiſtance to re- 
cover the property, unleſs he either has made a previous 
proviſion for her, or agrees to do it out of the property 
prayed for; or unleſs the wife appears in court, and 
conſents to the property being made over to him. 2 P, 
Wins. 641: 3 P. An. 12: Toth. 179: 2 Jex. 659. 
Neither will the, court, where no ſeiticment is made for 
the wife, direct the fortune to be paid to the huſband, 
in all caſes where ſhe does appear perſonally and conſent 
to it. 2 Vea. 579. It appears to be agreed, that the 
intereſt is always payable to the huſband, if he main- 
tains his wife. 2 Jex. 501, 2; yet where the huſband re- 
ceives a great part of the wife's fortune, and will not 
ſettle the reſt, the court will not only ſtop the payment of 
the reſidue of her fortune, but will even prevent his 
receiving the intereſt of the reſidue, that it may accumu- 
late for her benefit. 3 Ark. 21. t | 

3. Voluntiers and aſſignees under a commiſſion of 
bankruptcy, are in caſes of this nature ſubject to the 
ſame equity as the huſband ; and are therefore required 
by the court, if they apply for it's aſſiſtance in recover- 
ing the wife's fortune, to make a proper proviſion for 
her out of it. 2 Ark. 420: 1 P. ms. 382. But if the 
huſband actually aſſigns either a truſt term of his wife, 
or a thing in action, for a valuable conſideration, the 
court does not compel the aflignee to make a proviſion 
for the wife. 1 Fern. 7. Sce 1 Fern, 18.—and Cex's P, 
Wins. i. 459, in note, where Lord Tharlow is reported to 
have ſaid in a caſe. before him“ that he did not find it 
any where decided, that if the huſband makes an actual 
aſſig nment by contract for a valuable confideration, the 
aſignee ſhould be bound to make any provihon for the 
wife; but that a court of equity has much greater 
conſideration, for an aſſignment actually made by con- 
tract, than for an aſignment made by mere operation 
of law; for in this latter caſe the creditor ſhould be ex- 
aQly in the caſe of the huſband, and ſubje& preciſely 
to the ſame equity in favour of the wife.“ 

4. But notwithſtanding the uniform and earneſt ſo- 
licitude of the courts of equity, to make ſome proviſion 
for the wife out of her fortune, in thoſe caſes where the 


| huſband, or thoſe claiming under him by act of law, 


cannot come at it, without the aſſiſtance of thoſe courts, 
ſtill it does not appear that they have ever interfered to 
prevent its being paid the huſband, or to inhibit him 
from recovering it at law. 2 Ah. 420.,—In Pre. Ch, 41 4, 
it is obſerved, that if the truſtees pay the wiſe's for- 
tune, it is without remedy. 


5. Money 
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. Money due on mortgage is conſidered as a thing 
in ation. It ſeems to have been formerly underſtood 
that as the huſband could not diſpoſe of lands mortgaged 
in fee, without the wife, the eſtate remaining in the wife, 
carried the money along with it, to her and her repre- 
ſentatives ; but that as to the truſt and the abſolute power 
of a term of years, there was nothing to keep a mortgage 
debt, ſecured by a term, from going to the huſband's re- 
preſentatives: but this diſtinction no longer prevails; 
and it is now held that tho? in the caſe of a mortgage in 
fee, the legal fee of the lands in mortgage continues 
in the wite, ſhe is but a truſtee, and the truit of the 
mortgage follows the property of the debt. See 1 P. Yrs. 
458: 2 Ark. 207. | . 
6. If baron and feme have a decree for money in 
right of the feme, and then the baron dies, the benefit of 
the decree belongs to the feme, and not to the exe-utor of 
the huſband. This was certified by Hyde, Ch.] and 
his certificate confirmed by Lord Chancelloy. 1 Cha. Ca. 27. 
If the wife has a judgment, and it is extended upon an 
e/-3it, the huſband may aſſign it without a conlideration. 
So if a judgment be given in truſt for a feme ſole, who 
marries, and by conſent of her truſtees is in poſſeſſion of the 
land extended, the huſband may aflign over the extended 
intereſt; and by the ſame reaſon, if the feme has a 
decree, to hold and enjoy lands until a debt due to her 
is paid, and ſhe is in poſſeſſion of the land under this 
decree, and marries, the huſband may aflign it without 
any conſideration, for it is in nature of an extent. 3 P. 
Wins. 200. 

The above ſummary on this part of the law relative 
to baron and feme, is principally taken from the ingenious 
and laborious notes on 1 /n//.—To which may be added 
the following miſcellaneous obſervations. 

If a leaſe be conveyed by a feme /ole, in truſt for the 
uſe of herſelf, if ſhe afterwards marries, it cannot be 
diſpoſed of by the huſband : if ſhe dies, he ſhall not have 
it, but the executors of the wife. arch 44 : See 2 Vern. 


270. 


If a feme having a rent for life takes huſband, the 5aron 
ſhall have action of debt for the rent incurred during 
the coverture, after the death of the feme. 1 Danv. 719. 
And arrears due in the life-time of the huſband, at- 
ter his death, ſhall ſurvive to the wife, if ſhe outlives 
him, and her adminiſtrators after her death. 2 Lat. 1151. 


A feme leſſee for life, rendering rent, takes hulband and 


dies, the 4aron [hall be charged in action of debt for the 
rent which was grown due during the coverture, becauſe 
he took the profits out of which the rent ought to 1flue. 
Keil. 125: Raym. 6. 

If a feme covert ſues a woman in the ſpiritual court for 
adultery with her huſband, and obtains a tentence again 
her, and coſts; the huſband may releaſe theſe coſts, for 
the marriage continues, and whatever accrues to the wite 


during coverture, belongs to the huſband ; per Ht Ch. J. 


on motion for prohibition. 1 Salt. 115. | 

But it the huſband and wife be divorced a men A N 
ihoro, and the wife has her alimony, and ſues for defa- 
mation or other injury, and there has colts, and the hul- 
band releaſes them, this ſhall not bar the wife, for theſe 
coils come in lieu of what ſhe hath ſpent out of her ali- 
mony, which is a ſeparate maintenance, and not in the 
power of her huſband. 1 Rol. R-p. 425: 3 Bulf. 254 
1 Rol. Abr. 3434 2 Kol. Abr. 293: 1 Sa.. 115. 

VoL. I. 


A legacy was given to a feme covert, who lived ſepa- 
rate from her huſband, and the executor paid it to the 
feme, and took her receipt for it: yet on a bill brought 
by the huſband againſt the executor, he was decreed to 
pay it over again, with intereſt. 1 Vn. 261. 

If huſband 1s attainted of felony, and pardoned on con- 
dition of tranſportation for life, and afterwards the wife 
becomes intitled to an orphanage ſhare of perſonal eitate, 
it ſhall not belong to the huſband, but to the wife. 3 P. 
ins. 37. 

Trinkets and jewels given to a wife before marriage, 
become the huſband's again by marriage, and are liable 
to his debts, if his perſonal eſtate is not ſufficient. 2 4:4. 
104. 

8. And as the huſband may generally acquire a property 
in all the perſonal ſubſtance of the wife, ſo in one par- 
ticular inſtance the wife may acquire a property in ſome 
of her huſband's goods, which ſhall remain to her after 
his death, and not goto his executors. Theſe are called 
her paraphernalia ; which is a term borrowed from the 
Civil Law, and is derived from the Gree#, fignifying 
ſomething over and above her dower. Our law uſes it 
to ſignify the apparel and ornaments of the wife ſuitable 
to her rank and degree; and therefore even the jewels 
of a Peereſs uſually worn by her, have been held to be 
paraphernalia. Moor 213.— J heſe ſhe becomes entitled to 
at the death of her huſband, over and above her jointure 
or dower, and preferably to all other repreſentatives. C.. 
Car. 343, 7: 1 Ro. 46.911 : 2 Leen. 166. —Neither can 
the huſband deviſe by his will ſuch ornaments or jewe's 
of his wife; though during his life, perhaps he hath the 
power to fell or give them away. Ney's Max. c.49; 
2 Comm. 436.— But if ſhe continue in the uſe of them, 
till his death, ſhe ihall afterwards retain them againſt his 
executors and adminiſtrators, and all other perſons ex- 
cept creditors, where there is a deficiency of ailets. 1 Pf. 
Hms. 730.—And her neceſſary apparel is protected even 


| againlt the claim of creditors. Noy's Max. c. 49. 


That the widow's paraphernalia are ſubje& to the 
debts, but preferred to the legacies of the huſband ; ard 
that the general rules of marihalling affers are applica- 
ble in giving effect to ſuch priority, ſee not only 1 P, 
un, 730. quoted above, but alſo 2 P. Wins. 544: 2 All. 
104, 642: 3 Ark. 369, 393: 2 Fez. 7: See allo Cha. Ca. 
240: 1 C. K. 27. 

In one place Rolle ſays, the wife ſhall have a neceſſary 
be and apparel. 1 Rel. 911. J. 20.—See further on the 


ſubject of Paraphernalia. Cem. Dig. tit, Baron and Fee 


(F. z.) 


V. If a Fence jole indebted takes huſband ; her debt 
becomes that of the huſband and wife, and both are to be 


| ſued for it; but the huſband is not liable after the death of 


the wite, unleſs there be a judgment againſt both during 
the coverture. 1 Rel. Abr. 35 1: F. N. B. 120. Where 
there is judgment againſt a feme ele, who marries and dies, 
the baren ſhall not de charged therewith : though if the 
judgment be had upon {ire facias againit Jerez and feme, 
and then the feme dies, he ſhall be charg:d. 3 Mod. 186. 
In action brought againſt a feme ſele, if, peading the act. on, 
ihe marries, this chall not abate the actien; but th: 
plaintiff may proceed to judgment and execution again 
her, according as the action was commenced. 1 La“. 
217: Trin. na WW. = And if habeas corpu, be brought 
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to remove the cauſe, the plaintiff is to move for a proce- 
dendo on the return of the habeas corpus: alſo the court of 
B. R. may refuſe it, where brought to abate a juſt ac- 
tion. 1 Salk. 8. 

In general the huſband is liable to the wife's debts, con- 
tracted before marriage, whether he had any portion with 
her or not; and this the law preſumes reaſonable, be- 
canſe by the marriage the huſband acquires an abſolute 
intereſt in the perſonal eſtate of the wife, and has the re- 
ceipt of the rents and profits of her real eſtate during 
. coverture; alſo whatever accrues to her by her labour, or 
otherwiſe, during the coverture, belongs to the huſband ; 
ſo that in favour of creditors, and that no perſon's act 
ſhould prejudice another, the law makes the huſband 
liable to thoſe debts with which he took her attached. 
F. N. B. 265: 20 Hen. 6.226; Moor 468. 1 Kol. Abr. 
352: 3 Mod. 186. 

If baron and feme are ſued on the wife's bond, entered 
into by the feme before marriage, and judgment is had 
thereupon, and the wife dies before execution, yet the 
huſband is liable; for the judgment has altered the debt. 
1 Sid. 337. | 


Tf judgment be againſt huſband and wife, he dies, and | 


ſhe ſurvives, execution may be againſt her. 1 Rol. Abr. 
890. J. 10,50: See poſt X. 
Where a man marries a widow executrix, £c. her evi- 
dence ſhall not be allowed to charge her ſecond huſband 
with more than ſhe can prove to have actually come to 


her hands. Agreed per cur. Abr. Eg. Ca. 227. Hil. 1719. 


D. confeſjed a judgment to F. who made his wife, the 
plaintiff, eæecutriæ, and died; ſhe adminiſtered and married 
a ſecond huſband, aud then ſbe alone, without her huſband, 
acknowledged ſatigfaction, thcugh no real ſatigfuction was made. 
The court held that this was not good. Sid. 31. 

A wife adminiftratrix under 17 hall join with her huſ- 
band in an action; fer TWui/den, J. Mod. 297. 

If a feme executrix takes baron, and he releaſes all ac- 
tions, this ſhall be a bar during the coverture without 
queſtion ; by the juſtices, Br. Releaſes, pl. 29. 


If a ſeme executrix take baron, and the baron puts him 


felf in arbitrament for death of the teſtator, and award is 


made, and the baron dies, the feme ſhall be barred ; fer tor” 


cur. Brooke ſays, that from hence it ſeems to him, that 
the releaſe of the baron without the feme is a good bar 
againit the feme ; quod conceditur, anno 39 H. 15; and 
therefore there he excepted thoſe debts in his releaſe, 
otherwiſe they had been extinct. Br. Releaſes, pl. 79. 

If a man-marries an adminiftratrix to a former huſ- 
band, who in her widowhood waſted the aſſets of her in- 
teſtate, the huſband is liable to the debts of the inteſtate, 
during the life of the wife; and this ſhall be deemed a 
devaſtavit in him. Co. Car. 603. 


VI. Every gift, grant, or diſpoſition of goods, lands, 
or other thing whatſoever, and all obligations and feoff- 
ments made by a feme covert, without her huſband's con- 
ſent, are void. 1 H. 5, 125: Fitz. Covert. 18. | 

The husband is obliged to maintain his wife in neceſ- 
aries: yet they mult be according to his degree and eſtate, 

to charge him; and neceſſaries may be ſuitable to a huſ- 
band's degree of quality, but not to his eſtate; alſo they 
may be neceſſaries, but not ex nece/itate to charge the 
husband. 1 Mod. 129: 1 Ne. Abr. 354. If a woman 
buys things for her neceſſary apparel, though without the 
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conſent of her husband, yet the husband ſhall be bound 


to pay it. Brow-l. 47. And if the wife buys any thing 


for herſelf, children, or family, and the baron does any 
act precedent or ſubſequent whereby he ſhews his con- 


ſent, he may be charged thereupon. 1 Sid. 120. The 


expences of a feme covert's funeral, paid by her father, 
while her husband had left her, and was gone abroad, 
deemed neceſſaries. H. Black. Rep. go. Though a wife 
is very lewd, if ſhe cohabits with her husband, he is 
chargeable for all neceſſaries for her, becauſe he took 
her for better, for worſe: and ſo he is if he runs away 
from her, or turns her away: but if he goes atbay from hey 
huſband, then as ſoon as ſuch ſeparation is notorious, who. 
ever gives her credit doth it at his peril, and the huſband 
is not liable, unleſs he take her again- 1 Sag. 119: ſee 


1 Stra. 647, 706: and as to actions againſt femes covert 


having eloped ſee 2 Black. Rep. 1079. 

If a man cohabits with a woman, allows her to aſſume 
his name, and paſſes her for his wife, though in fact he is 
not married to her, yet he is liable to her contracts for 
neceſſaries; and therefore ne ungues accouple is a bad plea 
in an action on the caſe for the debt of a wife; it is good 
only in dower or an appeal. Bull. N. P. 136: Ey. N. 
P. 124 | | 

Although a husband be bound to pay his wife's debts 
for her reaſonable proviſion, yet if ſhe parts from him, 
eſpecially by reaſon of any misbehaviour, and he allows 
her a maintenance, he ſhall never after be charged with 
her debts, till a new cohabitation ; but if the husband 
receive her, or come after her, and lie with her but for a 
night, that may make him liable to the debts. Pa/ch, 
3 Ann: Mod. Ca. 147, 171. If there be an agreement in 
writing between husband and wite to hve ſeparate, and 
that ſhe ſhall have a ſeparate maintenance, it ſhall bind 
them both till they both agree to cohabit again; and if 
the wife is willing to return to her husband, the may; but 
it has been adjudged, that the husband hath no coercive 
power over the wife to force her, though he may viiit 
her, and uſe all lawful means in order to a reconciliation, 
Mich. Geo. 1. Mod. Ca. in L. OE. 22. 

Where there is a ſeparation by conſent, and the wife 
hath a ſeparate allowance, thoſe who truſt her, do it upon 
her own credit. 1 Salk. 116. If a husband makes his 
wiſe an allowance for clothes, Oc. which is conitantly 
paid her, it is ſaid he ſhall not be charged. 1 Sd. icg. 
And if he forbids particular perſons to truſt her, he will 
not be chargeable : but à prohibition in general, by put- 
ting her in the news- papers, is no legal notice vt to truſt 
her. 1 Vent. 42. 

It may now ſafely be aſſumed as a principle, that 
ce where the husband and wife part by conſent, and (he 
has a ſeparate maintenance from the husband, ſhe ſhall 
in all caſes be ſubje& to her own debts,” — This was firſt 
finally decided and ſettled in the cate of Ring fead v. Lady 
Laneſborough, M. 23 Geo. 3. and H. 23 Ges. 3, where in 
actions againſt the defendant for goods ſold ſhe pleaded 
coverture ; and the plaintiff 's replication “ that fhe 
lived ſeparate and apart from her husband, from whom 
ſhe had a ſeparate maintenance; and fo was liable to 
her own debts,” was on demurrer holden to be good; and 
plaintiff had judgment.—In the above cate the plea 
alſo ſtated that the husband lived in Þe/and, which being 
out of the proceſs of the court, fome ſtreis was laid on it 
in the. deciſion ; but in the caſe of Barwell v. or HJ. 
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24 Geo, 3. it was decided as a general principle, that the 
husband was not liable in any caſe where the wife lived 
apart, and had a ſeparate maintenance; and this princi- 
ple was recognized in Corbett v. Pcelnitz which followed 
it. 1 Term Rep. 5. 

It has been ſaid, that when the husband and wife hve 
apart, the wife muſt have a ſeparate maintenance fro 
the hu/band,” in order to diſcharge him. 4 Burr. 2078.— 

"But this opinion ſeems much ſhakea by that of Lord 
Mansfeld, in 1 Term Rep. 5-11, where he ſays, the caſes 
(already mentioned) do not reſt on one or two circum- 
ſtances, but on the great principle which the court has 
laid down “ that where a Woman has a ſeparate eſtate, 
and acts and receives credit as a feme ſole, ſhe ſhall be 
liable as ſuch''—A principle which extends further than 
the facts of any caſes yet determined. And it ſeems that 
now a determination in 12 Med. 603, where coverture 
and the life of the husband in Jre/and was given in evi- 
dence in an action againſt a woman who had traded for 
12 years as a widow, 1s not law. | 
The baron in an account ſhall not. be charged by the 
receipt of his wife, except it came to his uſe. 1 Danv. 
-07. Yet if ſhe uſually receives and pays money, it wall 
bind him in equity. Abr. Caf, Eg. 61. And why not in 
law, in an action for money had and received ? For 
goods ſold to a wife, to the uſe of the husband, the huſ- 
band ſhall be charged, and be obliged to pay for the 
ſame. Sid. 425. . | 

If the wife pawn her cloaths for money, and afterwards 
borrows money to redeem them, the husband is not charge- 
able unleſs he were conſenting, or that the firſt ſum came 
to his uſe. 2 Show, 283. 

If a wife takes up clothes, as filk, c. and patons them 
bojore made into clothes, the husband ſhall not pay for 
them, becauſe they never came to his'uſe; otherwiſe if 
made up and worn, and then pawned ; per Holt Ch. J. at 
Guildhall, 1 Salk. 118. 

A wife may uſe the goods of her husband, but ſhe may 
not diſpoſe of them : and if ſhe takes them away, it 1s 
not felony, for ſhe cannot by our law ſteal the goods of 
her husband ; but if ſhe delivers them to an adulterer, 
and he receives them, it will be felony in him. 3 nf. 
308, 310. 

If the baron is beyond ſea in anysoyage, and during his 
abſence the wife buys nece{/aries, this is a good evidence for 
a jury to find that the baron afſumpſit. Sid. 127. 

A husband who has abjured the realm, or who is ba- 

niſhed, is thereby civiliter mortuus; and being diſabled to 
ſue or be ſued in right of his wife, ſhe mult be conſidered 
as a feme fele; for it would be unreaſonable that ſhe ſhould 
be remedileſs on her part, and equally hard on thoſe who 
had any demands on her, that, not being able to have any 
redreſs from the husband, they ſhould not have any 
againſt her. Bro. Baron and Feme, 66: Co, Lit. 133; 
1 Rol. Rep. 400: Moor 851: 3 Bu. 188: 1 Bu. 140: 
2 Fern, 104. 
In unit the defendant proved that ſhe was married, 
ard her husband alive in France, the plaintiff had judg- 
ment, upon which, as a verdict againſt evidence, ſhe 
moved for a new trial, but it was denied ; for it ſhall be 
intended that ſhe was divorced : beſides the husband is 
an alien enemy, and in that caſe, why is not his wife 
chargeable as a feme ſole ? 1 Salt. 116; Deerly v. Duche/5 
of Mazarine. | 


By the cuſtom of London, if a feme covert trades by her- 
ſelf, in a trade with which her husband dozs not intermed- 


die, ine may ſue and be ſued as a ene /ole. 10 Mod, 6. 


But in ſuch caſe ſhe cannot give a bond and warrant 


of attorney to confeſs a judgment: and when ſued as a 
feme ſole, ſhe muſt be ſued in the courts of the city of 


London ; for if ſued in the courts above, the husband 
mult be joined. So the wife alone cannot bring an ac- 
tion in the courts above, but only in the city courts ; 
and this even though her husband be dead; if the cauſe 
of action accrued in his life-time. 4 Im Rep. 361, 2. 
Where a married man 1s tranſported for any felony, 
Dc. the wife may be ſued alone, for any debt contracted 


by her, after the tranſportation. 1 Zerm Rep. 9. 


VII. In ſome caſes the command or authority of the 
husband, either expreſs or implied, will privilege the wife 
from puniſhment, even for capital offences. And there- 
fore if a woman commit bare theft or burglary by the 
coercion of her husband, (or even in his company which 
the law conſtrues a coercion, ) the is not guilty of any 
crime, being conſidered as acting by compulſion, and 
not of her own will. 

But for crimes mala in /e, not being merely offences 
againſt the laws of ſociety, ſhe is anſwerable; as for 
murder and the like; not only becauſe theſe are of a 
deeper die ; but alſo ſince in a ſtate of nature, no one is 


in ſubjection to another, it would be unreaſonable to 


ſcreen an offender from the puniſhment due to natural 
crimes, by the rehnements and ſubordinations of civil ſo- 
ciety. In reaſon alſo, (the higheſt crime which a member 
of ſociety can, as ſuch, be guilty of) no plea of coverture 
ſhall excuſe the wife: no preſumption of the husband's 
coercion ſhall extenuate her guilt. 1 Hale's P. C. 47. 
And this as well becauſe of the odiouſneſs and danger- 
ous conſequence of the crime itſelf, as becauſe the huſ- 
band having broken through the molt ſacred tie of ſocial 
community, by rebellion againſt the ſtate, has no ripht 
to that obedience from a wife which he himſelf as a 
ſubject has forgotten to pay. 4 Comm. 28, 29. (But ſhe 


ſhall not be conſidered criminal for receiving her huſ- 


band, though guilty of treaſon, nor for the receiving 
another offender jointly with her husband. Leach's Hawk, 
P. C. i. c. 1. $11. in note.) — See tit. Acceſſary. 

If alſo a feme commit a theft of her owon voluntary at, 
or by the bare command of her husband, or be guilty of 
treaſon, murder or robbery, though in company with, or 
by coercion of her husband, ſhe is puniſhable. 1 Hawt. 
P. C. c. 1. §11.—The diftinfon between her guilt in bur- 
glary or theft and robbery, ſeems to be, that in the former, if 
committed through the means of her husband“ ſhe can- 
not know what property her husband may claim in the 
goods taken; 10 Med. 63;” but in robbery the wife has 
an opportunity of judging in what it of right the goods 
are taken, Leach's Hawk, P. C. i. c. 1.4 9. in mie. 

If the wife receive ſtolen goods of her own ſeparate act, 
without the privity of her husband, or if he knowing 
thereof, leave the houſe and forſake her company, the 
alone ſhall be guilty as acceſſary. 22-4/7. 40: Dall. 157 : 
1 Hale P. C. 516. 

In inferior miſdemeanors alſo, another exception may 
be remarked; that a wife may be indicted and ſet in the 
pillory with her husband, for keeping a brothel ; for 


| this is an offence touching the domellick œconomy or 
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povernment of the houſe, in which the wife nas a princi- 
pul ſhare; and is alſo ſuch an offence as the law pre- 


ſumes to be generally conducted by the intrigues of tbe 


eemale fox, 1 Howl. P. C. 1.4 12: 10 Mod, 63. 

A feme covert generally ſhall anlwer, as mach as if ſhe 
were ole, for any offence not capital againſt the common 
law or ſtatute; and if it be of ſuch nature, that it may 
be committed by her alone, without the concurrence of 
her husband, ſhe may be puniſhed for it without the huſ— 
band by way of indictment, which being a proceeding 
grounded merely on the breach of the law, the husband 
ſhall not be included in it for any offence to which he is no 
wiy privy. 9 Co.71: 1 Haul. P. Cc. 1. g: See Hor $13: 
Hob. 93: Nev 103: Sawvil 25 : Cre. Jac. 482: 11 Co. 61. 

A feme may be indicted alone for a riot. Dal. 447.— 
For ſelling gin againſt the Sat. g Geo. 2. c. 23: Str. 1120. 
For recuſancy. Id. 16: Hob. 96: 1 Sid. 410: 11 Co. 64: 
Sav. 25 —For being a common ſcold. 6 Wed. 213, 239. 
— For aſſault and battery. Salk. 384.—For foreſtalling. 

Sd. 410.—ÞFor uſury. Skin. 348.— For barratry. 1 Hawk. 
P. C. c. 81. $6. See c. 1.4 13.— For a forcible entry. 
1 Hawk. P. C. c. 04. 535. — For keeping a gaming-houſe. 
10 Mod. 335. — Keeping a bawdy-houſe, if the husband 
does not live with her. 1 Bac. Alr. See ante. For treſpaſs 
or ſlander. Xcilau. 61: Ro. Ab. 25 1: Leon 122: Cro. Car. 
376.—See 1 Hawk. P. C. c. 1.413. in ate. 

A man muſt anſwer for the treſpaſſes of his wife: if a 
fame covert ſlander any perlon, Sc. the husband and wife 
muſt be ſued for it, and execution is to be awarded 


againſt him. 11 Rep. 62.— See poſt. X. 


HFusband and wife may be found guilty of nzſance, 
battery, Ec. 10 Mod. 63. R 

If the wife incur the forfeiture of a penal ſtatute, the 
husband may be made a party to an action or information 
for the ſame; as he may be generally to any ſuit for a 
cauſe of action given by his wife, and fhall be liable to 
anſwer what ſhall be recovered thereon. 1 Hawk. P. C. c. 1. 

For the puniſhment of femes covert, See tits. Felony, 
Treafen, c. | | 


VIII. A wife is /ub poteflate viri, and therefore her acts 
ſhall not bind her, unleſs ſhe levy a fine, Sc. when ſhe is 
examined in private, whether ſhe doth it freely, or by com- 
pulſion of the husband; if baron and feme levy a fine, this 
will bar the te: and where the feme is examined by 


writ, the ſhall be bound; elſe not. 1 Danv. Abr, 708. 


See ante IV, 

If a common recovery be ſuffered by husband and wife 
of the wife's lands, this is a bar to the wife; for ſhe 
ought to be examined upon the recovery. Pl. Com. 514 a: 
10 Co. 43 a. 1 Rol. 347. l. 19. | 

So if husband and wife are vouchees in a common re- 
covery, the recovery ſhall be a bar, though the wife be 
not examined ; for though it be proper that ſhe be ex- 
amined, yet that is not neceflary, and is frequently 
omitted. 1 Sid. 11: Sti. 319, 320. . | 

A recovery, as well as a fine by a feme covert, is 
good to bar her, becauſe the præcipe in the recovery 
anſwers the wilt of covenant in the fine, to bring her 
into court, where the examination of the judges deſtroys 


the preſumption of the law, that this is done by the co- 


ercion of the husband, for then it 1s to be preſumed 

they would have refuſed her. 10 Co. 43: 2 Rol. Abr. 395. 

By the cuſtom in ſome cities and boroughs, a bargain 

and ſale by the husband and wife, wheie the wife is ex- 
£55 | 


amined by the mayor or other officer, binds the wife af 


by Stat. 34 Hen. 8. c. 22, all ſuch cuſtomary conveyance, 
thall be of force notwithſtanding the Stat. 32 Heu. 8. 
c. 28. See ante Div. IV. 

50 by cuſtom in Denbigh in Wales, a ſurrender by huſ. 
band and wife, where the wife is examined in court 
there, binds the wife and her heirs as a fine does; and 
this cuſtom is not taken away by Stat. 27 H. 8. c. 26; 
for it is reaſonable and agreeable to ſome cuſtoms in 
England. Dy. 363 6.. 

So a ſurrender of a copyhold by husband and wife, 
the wife being examined by the ſteward, binds the wife, 
Com. Dig. tit. Baron and Feme (G. 4) there cites 1, 
274; but which is to a different purpoſe. 

A wife is diſabled to make contracts, &c. 3 If. 110, 
And if a married woman enters into bond as feme ſole, 
if ſhe is ſued as feme /ole, ſhe may plead Non et factin, 
and the coverture will avoid her bond. 1 Lil. Abr. 217, 
A feme covert may plead non afjJumpfit, and give Coverture 
in evidence, which makes it no promiſe, &c. Raym, 
395+ 
In caſe money be due to the husband by bill or bond, 

or for rent on a leaſe, and it is paid to the wife; this 
ſhall not prejudice him, if after payment he publickly 
dilagrees to it. 19 Jac. 1. B. R: 2 Shep. Abr. 426: 
Contra, if the 1s uſed to receive money for him, or if it 
can be proved the money paid came to his uſe. 

If a feme covert levies a fine of her own inheritance 
without her husband, this ſhall bind her and her heirs, 
becauſe they are eſtopped to claim any thing in the land, 
and cannot be admitted to ſay ſhe was covert againſt the 
record ; but the husband may enter and defeat it, either 
during the coverture, to reſtore him to the freehold he 
held jure uxoris, or after her death to reſtore himſelf to 
his tenancy by the curteſy, becauſe no act of a feme co- 
vert can transfer that intereſt which the intermarriage has 
veſted in the husband ; and if the husband avoids it du- 
ring the coverture, the wife or her heirs ſhall never after 
be bound by it. Bro. tit. Fines, 33: 10 Cœ. 43: Hob. 225: 
7 Co. 8: Co. Lit. 46. 

Leaſe made by baron and feme, ſhall be ſaid to be the leaſe 

of them both, till the feme diſagrees, which ſhe cannot do 
in the life of the baron. Br. Agreement, pl. 6. 

Ihe examination of a feme covert is not always ne- 
ceſſary in levying of fines, becauſe that being provided 
that ſhe may not at the inſtance of her husband make 
any unwary diſpoſition of her property, it follows, that 
when the husband and wife do take an eſtate by the fine, 
and part with nothing, the feme need not be examined; 
but where ſhe is to convey or paſs any eſtate or intereſt, 
either by herſelf or jointly with her husband, there ſhe 
ought to be examined; therefore if A. levies a fine come 
ceo to baron and feme, and they render to the conuzor, 
the feme ſhall be examined; ſo it is where ſhe takes an 
eſtate by the fine rendering rent. 2 I. 5 15: 2 Rel. 
Abr. 17. 

If baron and feme by fine /r conceſit grant land to 
J. S. for ninety-nine years, and warrant the ſaid land to 


J. S. during the ſaid term, and the baron dies, and F. S. 


is evicted by one that hath a prior title, he may there- 
upon bring covenant againſt the feme, notwithſtanding 
ſhe was covert at the time when the fine was levied. 
2 Saund. 177: 1 Sid. 466. S. C.: 1 Mod. 290; 2 Keb. 


684, 703.—8ee title Hines. If 


ter the husband's death. 2 nf. 67 3.— And it ſeems that 
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If a husband diſſeiſe another to the uſe of his wife, this 


her own, nor will any agreement of hers to the diſſeiſin 
during the coverture, make her guilty of the iin, for 
the ſame reaſon: but her agreement after her husband's 
death will make her a diſſeiſoreſs, becauſe then ſhe is ca- 
able of giving her conſent, and that makes her tenant 
of the freehold, and ſo ſubje& to the remedy of the diſ- 
ſeiſee. 1 Rol. Ar. 660: Bro. Difſ*i/in 67. . 

But if a feme covert actually enters and commits a diſ- 
ſeiſin, either ſole or together with her husband, then the 
is a diſleiſoreſs, becauſe ſhe thereby gains a wrongful poſ- 
ſefſion ; but ſuch actual entry cannot be to the uſe of her 
husband or a ſtranger, ſo as to make them diſſeiſors, 
becauſe though by ſuch entry ſhe gains an eflate, yer ſhe 
has no power of transferring it to another. Co. Lit. 357: 
1 Rol. Abr. 660: Bro. Diſciſin 15, 67: See 8 Hen. 6. 
14. cont, 

f the husband, ſeiſed of lands in right of his wife, 
makes a leaſe thereof for years by indenture or deed poll, 
reſerving rent; all the books agree this to be a good leaſe 
for the whole term, unleſs the wife, by ſome act after the 
husband's death, ſhews her diſſent thereto; for if the ac- 
cepts rent which becomes due after his death, the leaſe is 
thereby become abſolute and unavoidable; the reaſon 
whereof is, that the wife, after her intermarriage, being 
by law diſabled to contract for, or make any diſpoſition 
of, her own poſſeſſions, as having ſubjected herſelf and 
her whole will to the will and power of her husband ; 
the law therefore transfers the power of dealing and con- 
tracting for her poſſeſſions, to the husband, becauſe no 
other can then intermeddle therewith, and without ſuch 
power in the husband, they would be obliged to keep them 
in their own manurance or occupation, which might be 
greatly to the prejudice of both; but to prevent the huſ- 
band's abuſing ſuch power, and leſt he ſhould make leaſes 
to the prejudice of his wife's inheritance, the law has 
left her at liberty after his death, either to affirm and 
make good ſuch leaſe, or defeat and avoid it, as ſhe finds 
it ſublervient to her own intereſt; and this ſhe may do, 
though ſhe joined in ſuch leaſe, unleſs made purſuant to 
. ſtatute 32 Hen. 8. c. 28: See ante IV.: Bro. Acceptance 10: 
Bro. Leaſes 24: Cro. Jac. 332: 2 And. 42: Co. Lit. 45 
Plow. 137: Go. Fac. 563: Telv. 1: Cyo. Eliz. 769. 

Husband and wife make a leaſe for years, by indenture, 
of the wife's lands, reſerving rent; the leſſee enters, the 
husband before any day of payment dies; the wife takes 
a ſecond husband, and he at the day accepts the rents, 
and dies; and it was held, that the wife could not now 
avoid the leaſe, for by her ſecond marriage ſhe transferred 
her power of avoiding it to her husband, and his accept- 
ance of the rent binds her, as her own act before ſuch 
marriage would have done; for he by the marriage ſuc- 
ceeded into the power and place of the wite, and what 
the might have done either as to affirming or avoiding 
ſuch leaſe before marriage, the ſame may the husband do 
after the marriage. Dyer 159: 1 Rol. Abr. 475 : 1 Rel. 
Rep. 132. 

A re-delivery by the wife after the death of her huſ- 
band, of a deed delivered by her during the coverture is 
a ſufficient confirmation of ſuch deed ſo as to bind her, 
without its being re-executed or re-atteſted—and cir- 


cumſtances alone may be equivalent to ſuch re- delivery, 


does not make her a diſſeiſoreſs, ſhe having no will of 
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though the deed be a joint deed by baron and feme 
affecting the wife's land; and no fine levied. Coup. 
201. 

The husband being ſeiſed of copyhold lands in right of 
his wife in fee, makes thereof a leaſe for years not war- 
ranted by the cuſtom, which is a forfeiture of her eſtate, 
yet this ſhall noc bind the wife or her heirs after the 
husband's death, but that they may enter and avoid the 
leaſe, and thereby purge the forfeiture ; and the diverſity 
ſeems between this act, which is at an end when the leaſe 
is expired or defeated by the entry of the lord, or the 
wife after the husband's death, and ſuch acts as are a 


continuing detriment to the inheritance, as wilful waſte 
by the husband, which tends to the deſtruction of the 


manor ; ſo of non-payment of rent, dental of ſuit or ſer- 
vice ; for ſuch forfeitures as theſe bind the inheritance of 
the wife after the husband's death; but in the other caſe 
the husband cannot forfeit by this leaſe more than he can 
grant, which is but for his own life. 2 Rol. Rep. 344, 
301, 372: Cro. Car. 7: Cro. Eliz. 149: 4 Co. 27. 

A feme covert is capable of purchaſing, for ſuch an 
act does not make the property of the husband liable to 
any diſadvantage, and the husband is ſuppoſed to aſſent 
to this, as being to his advantage, but the husband may 
diſagree; and that ſhall avoid the purchaſe; but if he nei- 
ther agrees nor diſagrees, the purchaſe is good, for his 
conduct ſhall be eſteemed a tacit conſent, fince it is to 
turn to his advantage ; but in this caſe, though the huſ- 
band ſhould agree to the parchate, yet after his death ſhe 
may waive it, for having no will of her own at the time 
of the purchaſe, ſhe is not indiſpenſibly bound by the 
contract ; therefore if ſhe does not, when under her own 
management and will, by ſome act expreis her agreement 
to ſuch purchaſe, her heirs ſhall have the privilege of 
departing from it. Co. Lit. 3 a. 

Jointreſs paying off a mortgage was decreed zo Bld over 
till ſhe or her executor be ſatished, and intereſt to be al- 
lowed her. Chan. Caſes 271. 

The husband gave a voluntary bond after marriage to 
make a jointure of a certain value on his wife; the huſ- 
band accordingly makes a jointure; the wife gives up the 
bond; the jointure is evi&ed ; the jointure ſhall be made 
good out of the husband's perſonal eſtate, there being no 
creditors in the caſe ; and the delivery up of the bond by 
a feme covert could no ways bind her intereſt. Fern, 427. 
gl. 402. 

A feme covert agrees to ſell her inheritance, fo as the 
might have 200/7. of the money ſecured to her; the land 
is fold, and the money put out in a truſtee's name accor- 
dingly; this money ſhall not be liable to the buy/bands 
debts, nor ſhall any promiſe by the wife, to that purpoſe, 
ſubſequent to the firſt original agreement, be binding in 
that behalf. 2 Yern. 64, 65. pl. 58; Pin. 1688. 

It is a general rule that a feme covert acting with re- 
ſpe& to her ſeparate property, is competent to act in all 
reſpects as if the were a feme ſole. 2 Vex. 190: 1 Bro. 
C. R. 20; and ſee 1 Yez. 163.— Where the wife, being 


_ authoriſed by ſettlement to diſpoſe of her ſeparate eſtate, 


contracted to ſell it, the court of Chancery will bind her 
to a ſpecific performance. 1 Yez. 517: 1 Bro. C. R. 20. 
So the bond of a feme covert jointly with her busband 
ſhall bind her ſeparate eſtate, 1 Bro. C. R. 16: 2 Vex. 
190. ö 
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IX. In thoſe caſes where the debt or cauſe of action 
will ſarvive to the wife, the husband and wife are regu- 
larly to join in action; as in recovering debts due to the 
wife before marriage; in actions relating to her freehold 
or inheritance, or injuries done to the perſon of the wife. 
1 Rol. Abr. 347: 2 Mod. 269. | 

But if a feme ſole hath a rent-charge, and rent is in ar- 

rear and ſhe marries, and the baron diſtrains for this rent, 
and thereupon a reſcous is made, this is a tort to the baron 
himſelf, and he may have an action alone. Cro, £772. 439: 
Oꝛben 82, S. P: Moor 584. S. C. 
So if a feme ſole hath right to have common for life, 
and ſhe takes husband, and ſhe is hindered in taking the 
common, he may have an action alone without his wife. 
it being only to recover damages. 2 Bulſt. 14. 

But if baron and feme are diſſeiſed of the lands of 
the feme, they muſt join in action for the recovery of this 
land. 1 Bult. 21. | 
: The baron may have an action alone upon the Sat. 
5 R. 2. fl. I. c. 8, for entering into the land of the feme; 
treipaſs and taking charters ot the inheritance of the feme; 
ęuare impedit, Ic. But for perſonal torts, they muſt join, 
though the baron is to have the damages. 1 Dan v. 709 : 
1 Rol. Rep. 360. The husband is to join in actions for 
battery to the wife; and a wife may not bring any action 
for wrong to her without her husband. Co. Lit. 132, 326. 
An action for a battery on the wife, brought by husband 
and wife, muſt be laid to the damage of both. 2 Lord 
Raym. 1209. For an injury done to the wife alone, 
action cannot be maintained by the husband alone, with- 
out her; but for aſſault and debauching or lying with the 
wife, or for a loſs and injury done to the husband, in de- 
priving him of the converſation and ſervice of his wife, 
he alone may bring an action; and theſe laſt actions are 
laid for aſſault, and detaining, Sc. the wife, per quod 
conſortium amiſit, Ec, Cro. Jac. 538: See Velv. 89. : 

For taking any thing from the wife, the husband only 
is to bring the action, who has the property; for the 
wife hath not the property. In all caſes where the feme 
ſhall n:t hade the thing recovered, but the huſband only, he 
alone is to bring the action. 1 Rol. Rep. 360, except as 
above, c. For a perſonal duty to the wife, the baron 
only may bring the action: and the husband is intitled 
to the fruits of his wife's labour, for which he may bring 
quantum meruit. 1 Lill. Abr. 227: 1 Salk, 114. In caſe, 
before marriage, a eme enters into articles concerning 


her eſtate, ſhe is as a ſeparate perſon; and the husband 


may be plaintiff in equity againſt the wife. Prec. in 
Chan. 24. h | 
Where the yeme is adniniſtratrix, the ſuit muſt be in 
both their names, for by the intermarriage the husband 
hath authority to intermeddle with the goods as well as the 
wife ; but in the declaration the granting adminiſtration 
to the feme muſt be ſet forth. Vid. the Books of Entries, 
and Godb. 40. pl. 44. d 
In action for gods which the feme hath as executrix, they 
mult join, to the end that the damages thereby recovered 


may accrue to her as executrix in lieu of the goods. 


Went. Off. Ex. 207. | 
In an action upon a trover before marriage, and a con- 


verſion after, the baron and feme ought to join; for this 


action, as a treſpaſs, di{afirms the property; but the ba- 
ron alone ought to bring a replevin, detinue, Wc. for the 


allegations admit and affirm a property in the feme at the 
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time of the marriage, which by conſequence muſt have 


veſted in the baron. 1 Sid. 172: 1 Keb. 641. S. C.: 
1 Vent. 261: 2 Lev. 107. S. P; and that he may join the 
wife at his election. 

If A declares, that the defendant being indebted to 
him and his wife, as executrix to one J. S. in conſidera- 
tion that A. would forbear to ſue him for three months, 
aſſumed, Cc. and avers that he forbore, and that his wife 
is ſtill alive, the action is well maintainable by the huſ— 
band alone, for this is on a new contract, to which the 
wife is a ſtranger. Carib. 462: 1 Salk. 117: Telo. 84: 
Co. Fac. 110. S. P. 

Where a right of action doth accrue to a woman be- 
fore marriage, as where a bond is made to her and for- 
feited, there, if ſhe marry, ſhe muſt be joined with the 
husband in an action of debt againſt the obligor. Owen 82, 

In all actions real for the land of the wife, the husband 
and wife ought to join. R. 1 B]. 21, So in actions per- 
ſonal for a choſe in action, due to the wife before cover- 
ture. 1 Rol. 347. /.53: Cro. El. 537: Vide Com. Dis. 

In the civil law the husband and the wife are con- 
ſidered as two diſtinct perſons; and may have ſeparate 
eſtates, contracts, debts and injuries: and therefore in 
our eccleſiaſtical courts a woman may ſue and be ſued 
without her husband. 2 Ro. 45. 298. See tit. Action. 


X. The husband is by law anſwerable for all actions for 
which his wife ſtood attached at the time of the cover- 
ture, and alſo for all torts and treſpaſſes during cover- 
ture, in which caſes the action mult be joint againſt them 
both; for if ſhe alone were ſued, it might be a means of 
making the husband's property liable ; without giving 
him an opportunity of defending himſelf. Co. Lit. 133: 
Doctr. Placit. 3: 2 Hen. 6. 4. 

If goods come to a feme covert by trover, the action 
may be brought againſt husband and wife, but the con- 
verſion may be laid only in the husband, becauſe the wife 
cannot convert goods to her own ule ; ard the action is 
brought againſt both, becauſe both were concerned in the 
treſpaſs of taking them. See Co. Lit. 251 : 1 Rel. Abr, b. 
tl. 7: Telv. 166: Ney 79: i Leon 312: Co. Car. 254, 
494: 1 Kol. Abr. 348. But in Jeb: upon a devaſtavit 
againſt baron and feme executrix, it ſhall not be laid yard 
devaſtaverunt, for a feme covert cannot waſte. 2 Lev. 145. 

An action on the caſe was brought againſt baron and 
feme, for retaining and keeping the ſervant of the plain- 
tiff, and judgment accordingly. 2 Lev. 63. 

If a leaſe for life or j ears be made to baron and feme, 
reſerving rent, an action of debt for rent arrear may be 
brought againſt both; for this is for the advantage of the 
wife. 1 Rol. Abr. 348. 

If an action be brought againſt an husband and wife 
for the debt of the wife, when ſole, and the plaintiff re- 
covers judgment, the ca. /a. ſhall iſſue to*take both the 
husband and wife in execution. Meer 704.—But if the ac- 
tion was originally brought againſt herſelf when ſole, and 
pending the ſuit ſhe marries, the ca. /a. ſhall be awarded 
againſt her only, and not againit the husband. C. Zac. 
323.—Yet if judgment be recovered againſt an hasband 
and wife, for the contract, nay even for the perſoual 
milbehaviour (Cro. Car. 513,) of the wife, during her 
coverture, the ca. /a. ſhall iſſue againſt the husband only : 
which is (ſays Mr. J. Blackftore) one of the many great 
privileges of Engliþ wives, 3 Comm, 414: See 3 Fill. - 
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124.—See tits. Arreſt, Bail, Execution, Aion, &c.— 
But in an aQtion againſt husband and wite, for an 
aſſault by the wife, it was held that both may be 
taken in execution. 1 #7)/. 149: See Eſpinaſſes N. P. 
227. \ 
: Where a woman before marriage becomes bound for 
the payment of a ſum of money, and on her marriage 
ſeparate property is ſettled on her, if the obligee can 
have no remedy againft the husband, the wife's ſeparate 
property is bound. But the obligee mult firſt endeavour 
to recover againſt the husband by ſuing him. 1 Bro. 
C. R. 17. in note. a 


XI. If baron and feme are divorced canſd adulterii, which 
is a divorce d menſa & thoro, they continue baron and 
feme : it is otherwiſe in a divorce & vinculs matrimonit, 
which diſſolves the marriage. 3, | 

The feme, after divorce, ſhall re-have the goods which 
ſhe had before marriage. Br. Coverture, pl. 82. D. 13. 
pl. 63. per *itzherbert ; Kcilw 122 b. pl. 75. 

But if the husband had given or fold them without 
colluſion before the divorce, there is no remedy ; but if 
by colluſion, ſhe may aver the coliufion, and have de 
time tor the whole, whereof the property may be known; 
and as for the reſt, which conhtits of money,&c. the thall 
ſue in the ſpiritual court. Br. Deraignment and Divorce, 
pl. 1. cites 26 H 8. 7, 

If a man is bound to a feme ſole, and after marries her, and 
after they are divorced, e obli ation is revived. Br. Co- 
verture, pl. 82. Becauſe the divorce being @ wvinculo 
matrimoniz, by reaſon of ſore prior impediment, as pre- 
contract, Sc. makes them never husband and wife 46 
initio ; but if the husband had made a feoftment in fee of 


the lands of his wife, and then the divorce had been, that 


would have been a diſcontinuance as well as if the huſ— 
band had died, becauſe there the interelt of a third perſon 
had been concerned, but between the parties themieives 
it will have relation to deſtroy the husband's title to the 
goods, and it proves no more than the common rule, vs. 
that relations will make a nullity between the parties 
themlelves, but not among ſt rangers. Lord Raym. 521: 
Hil. 11 NM. z. 

It a men gives lands in tail to baron and feme, and 
they have iſlue, and after, divorce is /zed, now they have 
only frank-tenement, and the iſſue thall not inherit, Br. 
Tail et Dones, Oc. pl. q. 


If the baron and feme prirchaſe jointly and are difti/ed, | 


and the baron releaſes, and after they are divorced, the 
ſeme ſhall have the miete, though belore the divorce there 
were no moieties; for the divorce converts it into moie— 
ties. Hr. Deraignment, pl. 18. cites 32 Hen. 8. 

If baron alien the wife's land, and then there is a divorce 
cauſa præcentradiũs, or any other divorce which diſlolves 
the marriage à winculo natrimonit, the wife during the 
life of the baron may enter by ſtatute 32 Her. 8. c. 28: 
Der 13. pl. 61: But vide Ld. Raym. 521. 

But if atter ſuch alienation and divorce the baron dies, 
ſhe is put to her cur in vita ante diworitum 4 and yet the 
words of the ſtatute are, that ſuch alienation ſhall be void, 
but this ſhall be intended to toll the cat in vitae. Mo. 58. 
pl. 164: Paſch. 8 Eliz. Broizhton v. Contbay. 

Divorce casi adulterii of the husband; afterwards the 
wite ſues in the ſpiritual court for a Hay; the executor 


pleads the releaje of the baren ; the releaſe binds the wite, } 


for the vinculum matrimonii continues, Co. Eliz. gos; 
Vide 1 Salk. 115. 

Holt held, that if me covert after divorce à men/a 
& 7horo, ſues for a legacy, which, if recovered, comes 
to her husband, there the husband may releaſe it, becauſe 
there is no alimony : and if he may releaſe the duty, he 
may releaſe the coſts. 1 Salk. 115. pl. 4, 8. C. SS. P. 
and fee 1 Vern. 261. 

A divorce was à men/e £7 thoro, and then the husband 
dies inteſtate. The wife by bill prayed aſſiſtance as to 
dower and adminiſtration (it being granted to another) and 
dijjribution. The Maſter of the Rolls bid her go to law 
to try if ſhe was entitled to her dower, there being no 
impediment, and as to chat diſmiſſed the bill; and as to 
the admiaiſtration, the granting that is in the eccleſiaſtical 
court; but the diſtribution more properly belongs to this 
court; but ſince in that courc ſhe is ſuch a wife as is not 
intitled to adminiſtration, he dilmiiled the bill as to diſtri- 
button too, and ſaid, if they could vepeal that ſentence, 
ſhe then would be intitled io diſtribution. Ch. Prec. 111. 

In caſe of a divorce à mend & thoro the law allows 
alimony to the wife: which is that allowance which is 
made to a woman for her ſupport out of the husband's 
eltate, being ſettled at the diſcretion of the ecclefiaſtical 
judge, on conſideration of all the circumſtances of the 
caſe —And the eccleſiaſtical court is the proper court 
in which to ſue for alimony. Het. 69.— This is ſometimes 
called her efowers, for which, if the husband refuſes 
payment there 1s (beſides the ordinary proceſs of excom- 
munication in the eccleſiaſtical court) a writ at common law 
de eſtoweriis halendis, in order to recover it. 1 Lev. 6. 
It is generally proportioned to the rank and quality of 
the parties; but in caſe of an elopement and living with 
an adulterer, the law allows her no alimony. Cowel. 
1 Inſt. 235 a: 12 Rep. 30. 

A bill may be brought in Chancery for a ſpecifick per- 
formance of an agreement by the husband with a third 
perſon, for a ſeparate maintenance of the wife; notwith- 
ſtanding that alimony belongs to the ſpiritual court. 
Treat. £4. 39. 

Ihe court of chancery has decreed the wife a ſeparate 
maintenance out of a truſt fund on account of the cruelty 
and 1}]-behaviour of the husband, though there was no 
evidence of a divorce or agreement that the fund in diſ- 
pute ſhould be ſo applied. 2 Fern, 752.—And in another 
caſe the husband having quitted the kingdom, Lord 
Hardwicke decreed the wife the intereſt of a truſt fund 
til! he ſhould return and maintain her as he ought. 
2 Aik. 95.—Yet in a ſubſequent caſe Lord Hardwwicke 
obterves, that he could find no decree to compel a huſ- 
band to pay a ſeparate maintenance to his wite, except 
upon an agreement between them, and even then un- 
willingly. 3 416. $47,—And this latter opinion ſeems 
moit reconcileable with principle; for the caſe of a 
divorce fpropter /ewitiam (See 2 Fern. 493,) may be con- 
ſidered as an implied agreement; and if there be an 
expreſs or implied agreement; there ſeems no doubt, but 
that courts of equity may, concurrently with the ſpiritual 
court, in proceeding upon it, decree a ſeparate mainte- 
nance. V cad's Inſt. 62: 2 Fern. 386: Guth v. Guth, MSS. 
— The ſpiritual court however would be the more pro- 
per juritdicion if it ated zu rem. Lit. Rep. 78: 2 4th. 
511.—Þut if after an agreement between husband and 
wite to live ſeparate, they appear to have cohabited, 

equity 
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equity will conſider the agreement as waived thereby. 
Pletcher v. Flgtcher, Mich. 1788. —See Ponblanque's Treat. 
Eg. 96, 7. « | 
Where, on a ſeparation, lands are conveyed by the 
baron in truſt for the feme, chancery will not bar the 
feme from ſuing the baron in the truſtee's name, and a 
ſurrender or releaſe by the baron ſhall not be made uſe of 
againſt the feme. 2 Chan. Ca. 102. : 

A woman living ſeparate from her husband, and 
having a ſeparate maintenance, contre debt. The cre- 
ditors, by a bill in this court, may follow the ſeparate 
maintenance whilſt it continues; but when that is deter- 
mined, and the husband dead, they cannot by a bill 
charge the jointure with the debts: by Lord Keeper 
North; and the rather, becauſe the executor of the huſ- 
band, who may have paid the debt, is no party. Fern. 

26. 
c Where the husband, during his cohabitation with the 
wife, makes her an allowance of ſo much a-year for her 
expences, if ſhe out of her own good houſewifery ſaves any 
thing out of it, this will be the husband's eſtate, and he 
ſhall reap the benefit of his wife's frugality ; becauſe when 
he agrees to allow her a certain ſum yearly, the end of 
the agreement is, that ſhe may be provided with clothes 
and other neceſſaries, and whatſoever is ſaved out of this, 
redounds to the husband; per Lord Keeper Finch, Freem. 


Rep. 304. 


A term was created on the marriage of A. with B. for 


raiſing 200 J. a-year for pin-money, and in the ſettlement 
A, covenanted for payment of it, There was an arrear 
F one year at A. i death, which was decreed, becauſe of 
the covenant to be charged on a truſt-eſtate ſettled for 
payment of- debts, it being in arrear for one year only; 
ſecus had it been in arrear for ſeveral years. Chan. 
Prec. 26. 

The plaintiff's relation (to whom he was heir) allowed 
the wife pin-money ; which being in arrear, he gave her 
2 note to this purpoſe; I am indebted to my wife 1001, 
which became due to her ſuch a day; after by his will he 
makes proviſion out of his lands for payment of all his debts, 
and all monies which he owed to any perſon in truſt for his 
wife ; and the queſtion was, whether the 100/. was to 
be paid within this truſt ; and my Lord Keeper decreed 
not; for in point of law it was no debt, becauſe a man 
cannot be indebted to his wife; and it was not money 
due to any in truſt for her. Hi/. 1701. between Cornwall 
and the earl of Montague. But quæœre; for the teſtator 
looked on this as a debt, and ſeems to intend to provide 
for it by his will. Abr. Eg. Ca. 66. 


Where the wife hath a ſeparate allowance made before 


marriage, and buys jewels with the money arifing thereout, 
they will not be aſſeis liable to the husband's debts, Chan. 
Prec. 295. 

Where there is a proviſion for the wife's ſeparate uſe 
for clothes, if the huſvand finds her clothes, this will bar the 
avife's claim z nor is it material whether the allowance be 
provided out of the eſtate which was originally the huſ- 
band's, or out of what was her own eltate ; for in both 
caſes her not having demanded it for ſeveral years toge- 
ther, ſhall be con/irued a conſent from her that he ſpoulil re- 
ceive it; per Lord C. Macclesfield. 2 P. Wins. 82, 83. 

So where 50. a year was reſerved for clothes and private 
expences, ſecured by a term for years, and ten years after 
the husband died, and ſoon after the wife died; the ex- 


BAR R. 


| ecutors in equity demanded 5001. for ten years arrear of 

this pin- money; but it appearing that the hu5band 1ain. 

| tained her, and no prof that ſhe ever demanded it, the claim 
was diſallowed. 2 P. Hm. 341. 

BAR, or BARR, Lat. Sarra. Fr. barre.) In a lone! 
ſenſe, is a Plea or peremptory exception of a deſendant 
ſufficient to deflroy the plaintiff's action. And it is di. 
vided into bar to common iniencment, and bar ſpecial; 
bar ca gporary, and perpetunl: bar to a common intendment 
is an ordinary or general bar, which uſually is a bar to the 
declaration of the plaintiff: bar /pecial is that which is 
more than ordinary, and falls out upon ſome ſpecial cir. 
cumſtance of the fact, as to the caſe in hand. Te»; de Ley, 

Bar temporary is ſuch a bar that is good for the preſent, 
but may afterwards fail: and bar p petnal is that which 
overthrows the action of the plaintiff for ever. Plowg, 
26. But a plea in bar, not giving a full anſwer to all 
the matter contained in the plaintiff's declaration is not 
good. 1 Lill. Abr. 21m. If one be barred by plea to the 
writ, or to the action of the avrit, he may have the ſame 
writ again, or his right action: but if the plea in bar, 
be to the adorn itſelf, and the plaintiff is barred by judg- 
ment, Oc. it is a bar for ever in perſonal actions. 6 Rep, 7. 
And a recovery in debt is a good bar to action on the caſe 
for the ſame thing: alſo a recovery on aſſimpſit in caſe, 
is a good bar in debt, &c. Cro. Fac, 110: 4 Rep. 94. 

In all actions per/onal, as debt, account, Oc. a bar 
is perpetual, and in ſuch caſe the party hath no remedy, 

but by writ of error or attaint; but if a man is barred 
in a real action or judgment, yet he may have an action 
of as high a nature, "becauſe it concerns his inheritance; 
as for inſtance, if he is barred in a formedon in deſcenter, 
yet he may have a 1 in the remainder, &c. 6 Rep. 
7. It has been reſolved, that a bar in any action real or 
perſonal by judgment upon demurrer, verdict, or con- 
feſſion, is a bar to that action, or any action of the like 
nature for ever: but, according to Pemberton Chief 
Juſtice, this is to be underſtood, when it doth appear 
that the evidence in one action would maintain the other; 
for otherwiſe the court ſhall intend that the party hath 
miſtaken his action. Skin. 57, 58. 
Bar to a common intent is good : and if an executor be 
- ſued for his teſtator's debt, and he pleadeth that he had 
no goods left in his hands at the day the writ was taken 
out againſt him, this is a good bar to a common intend- 
ment, till it is ſhewn that there are goods: but if the 
plaintiff can ſhew by way of replication, that more goods 
have fallen into his hands ſince that time, then, except 
the defendant alledge a. better bar, he ſhall be con- 
demned in the action. Plawd. 26: Kitch. 215: Bro. tit. 
Barre. | 

There is a bar material, and a bar at large: bar ma- 
terial may be alſo called ſpecial bar; as when one, in 
ſtay of the plaintiff's action, pleadeth ſome particular 
matter, via. a deſcent from him that was owner of the 
land, Oe. a ſeoffment made by the anceſtor of the plain- 
tiff, or the like: a bar at large is, when the defendant, . 
by way of exception, doth not traverſe the plaintiff's 
title, by pleading, nor confeſs, nor avoid it, but only 
makes to himſelt a title in his bar, K:7ch. 68; 5 H. 7. 29. 

See titles Abatement, Action, Tudgment ; we eſpecially 
Pleading. 

T his word Bar is likewiſe uſed for the place where ſer- 


jeants and counſellors at law ſtand to plead the cauſes 
in 


BARR 


in court; and where priſoners are brought to anſwer 
their indictments, c. whence our lawyers, that are 

called to the bar, are termed barriſters. 24 H. 8. c. 24. 

BARRASTER, BARRISTER, &arrafterius.] A coun- 
ſellor learned in the law, admitted to plead at the bar, 
and there to take upon him the protection and defence of 
cents. They are termed juriſconſulti; and in other 
countries called Iicentiati in jure: and antiently barriers 
at law were called apprentices of the law, (from the French 
apprendre to learn,) in Lat. apprenticii juris nebiliores. 

Forieſc. The time before they ought to be called to the 
bar, by the ancient orders, was eight years, now re- 
duced to five; and the exerciſes done by them, (if they 
were not called ex gratia,) were twelve grand moots per- 
formed in the inns of Chancery, in the time of the grand 
readings, and twenty-four petty moots in the term times, 
before the readers of the reſpective inns: and a barrifer 
newly called was to attend the ſix (or four) next long 
yacations the exerciſe of the houſe, wiz. in Lent and 
Summer, and was thereupon for thoſe three. (or two) 
years ſtiled a vacation barrier. Alſo they are called 
utter barriſters, i. e. pleaders oer the bar, to diſtinguiſh 
them from benchers, or thoſe that have been readers, 
who are ſometimes admitted to plead within the bar, as 
the king, queen, or prince's counſel are. 

From the degrees of barriſters and ſerjeants at law, 
(ſee title Serjeart) ſome are uſually ſelected to be his 
Majeſty's counſel ; the two principal of whom are called 
his Attorney and Solicitor-General.— The firſt king's 
counſel under the degree of ſerjeant, was Sir Francis 
Bacon, who was made fo honoris caiſd, without either pa- 
tent or fee; ſo that the ſirſt of the modern order, who 
are now the ſworn ſervants of the crown with a ſtanding 
ſalary, ſeems to have been Sir Francis North, afterwards 
Lord Keeper to Charles II. Theſe king's counſel muſt 
not be employed in any cauſe againit the crown without 
ſpecial licence. A cuſtom now prevails of granting let- 
ters patent of precedence to ſuch barriſters as the crown 
thinks proper to honour with that mark of diſtinflion, 
whereby they are entitled to ſuch rank and pre-audience 
as are aſſigned in their reſpective patents, ſometimes next 
after the king's Attorney Genera], but uſually next after 
his Majeſty's counſel then being.—Theſe, as well as the 
queen's Attorney and Solicitor- General, rank promiſcu- 
ouſly with the king's counſel, and together with them 
Gt within the bar of the reſpective courts; but receive no 
ſalaries and are not ſworn, and therefore are at liberty 
to be retained in cauſes againſt the crown. And all other 
ſerjeants and barriiters indiſcriminately, (except in the 
court of Common Pleas, where ſerjeants only are ad- 
mitted in term time) may take upon them the protec- 
tion and defence of any ſuitors whether plaintiff or de- 
fendant. 3 Comm. 27, 28. 

A counſel can maintain no action for his fees; (Davis 
Pref. 22: 1 C. R. 38;) which are given not as a ſalary 
or hire, but as a mere gratuity, which a barriſter cannot 
demand without doing wrong to his reputation. Da v1s 23. 

In order to encourage due freedom of ſpeech in the 
law fol defence of their clients, and at the ſame time to 
give a check to unſeemly licentiouſneſs, it hath been 
holden, that a counſel is not anſwerable for any matter 
by him ſpoken, relative to the cauſe in hand, and ſug- 
geſted in his client's inſtructions ; although it ſhould re- 


" upon the reputation of another, and even prove ab- 
ol. I. | : 


BARR 


ſolutely groundleſs: but if he mentions an .untruth of 
his own invention, or even upon inſtructions, if it be 
impertinent to the cauſe in hand, he is then liable to an 
action from the party injured. Cro. Jac. go. And coun- 
ſel guilty of deceit or colluſion, are puniſhable by Stat. 
Weftm. 1. 3 E. 1. c. 28, with impiiſonment for a year 
and a day, and perpetual filence in the courts; and the 
latter puniſhment is fill ſometimes inflicted for groſs 
miſdemeanours in practice. Raym. 376: 3 Comm. 29. 

Barrifters, who conſtantly attend the King's Bench, Se, 
are to have the privilege of being ſued in tranſitory ac- 
tions in the county of Middle/-x. But the court will not 
change the venue becauſe ſome uf the defendants are 
barriers. Str, 610. See title Privilege. —Pleas, before 
they are filed, muſt be ſigned by a bariiſter vr ſerjeant. 
See title Abatement, Pleading. 

BARRATOR, or BARRETOR, Lat. bzrraator, 
Fr. barratewr.)] A common mover of ſuits and quarrels, 
either in coarts, or eliewhece in the country, that is 
himſelf never quiet, but at variance with one or other. 
Lambard derives the word barretor from the Lat. Salatra, 
a vile knave : but the proper derivation is from the Fr. 
barrateur, i. c. a deceiver, and this agrees with the de- 
ſcription of a common barre/or in Lord Całe's Reports, 
diz. that he is a common mover aad maintainer of ſuits 
in diſturbance of the peace, and in taking and detaining 
the poſſeſſion of houſes and lands, or goods by falſe in- 
ventions, c. 8 Rep. 37. | pb, 

However it ſeems clear that no general ndi7ment, charg- 
ing the defendant with being a common oppreſlor, and 


diſturber of the peace, and flirrer up of ſtrife among 


neighbours is good, without adding the words common 
barretor, which is a term of art appropriated by law ta 
this purpoſe. 1 Mod. 288: 1 Sid. 282; Cro. Fac. 5 26: 
1 Hawk. P. C. c. 81.4 g. 

A common 6arretor is ſaid to be the moſt dangerous 


oppreſſor in the law; for he oppreſſeth the innocent by 


colour of Jaw, which was made to protect them from op- 
preflion. 8 Rep. 37. No one can be a 4arretor in reſpect 
of one act only; for every indilment for ſuch crime 
muſt charge the defendant with being communis barracta- 
tor, and conclude contra pacem, Sc. And it hath been 
hulden, that a man thall not be adjudged a barretor for 
bringing any number of ſuits in bis own right, though 
they are vexatious, eſpecially if there be any colour for 
them; for if they prove falſe, he ſhall pay the defen- 
dant coſts. 1 Rel. br. 355: 3 Med, 98. 

A barrier at law entertaining a perſon in his houſe, 
and bringing ſeveral actions in his name, where nothing 
was due, was found guilty of Samy. 3 Mad. 97. An 
attorney is in ao danger of being convicted of barretry, 
in reſpe& of his maiataining another in a groundlets 
action, to the commencing whereof he was no way privy. 
Ibid. A common folicitor, who ſolicits ſuits, is a com- 
mon #4arretor, and may be indicted thereof, becauſe it is 
no profeſſion in law. 1 Dan. Abr. 725. 

Thie puniſhment for this offence in a common perſon 
is by fine and impriſonment ; but if the offender (as is 
too frequently the caſe) belongs to the profeſſion of the 
law, a barretor who is thus able as well as willing to do 
miſchief, ought allo to be diſabled from praRiling for the 
future. See the Hat. 12 Geo. 1. c. 29, under title Attor- 
nies at Law: 4 Comm. 134: and fee Stat. 34 E. 3. c. 1: 
1 Hawk, P. C. c. 81. 
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It ſeems to be the ſettled practice not to ſuffer the proſe- 


cutor to go on in the trial of an indictment of this kind, 


without giving the defendant a note of the particular 


matters which he intends to prove againſt him ; for 
otherwiſe it would be impoſſible to prepare a defence 
againſt ſo general and uncertain a charge, which may 
be proved by ſuch a multiplicity of different inſtances. 
5 Mod. 18: 1 Ld, Raym. 490: 12 Mod, 516: 2 At. 
340: 1 Hawk, P. C. c. 81.5 13. 

To this head may alſo be referred another offence of 
equal malignity and audaciouſneſs, that of ſuing another 
in the name of a fictitious plaintiff; either one not in 
being at all, or one who is ignorant of the ſuit. This 
offence, if committed in any of the king's ſuperiour 
courts, is left, as a high contempt, to be puniſhed at 
their diſcretion. But in courts of a lower degree, where 
the crime is equally pernicious, but the authority of the 
| Judges not equally extenſive, it is directed by Sat. 8 Elix. 
c. 2, to be puniſhed by ſix months' impritonment, and 
treble damages to the party injured. 4 Comm. 134. 

BARREL, Sarillum.] A meaſure of wine, ale, oil, ©. 
Of wine it contains the eighth part of a tun, the fourth 
part of a pipe, and the moiety of a hogſhead; that is, 
thirty-one gallons and a half. Stat. 1 R. 3. c. 13.— Of 
beer it contains thirty-fix gallons; and of ale, thirty-two 
gallons. Stats. 23 H. 8. c. 4: 12 Car. 2. c. 23.— The 
aſſiſe of herring-barrels is thirty-two gallons wine mea- 
ſure, containing in every barrel uſually a thouſand full 
herrings. Stat. 13 El. c. 11.— The eel barrel contains 
thirty gallons. 2 H. 6. c. 11. 

BARRIERS, Fr. barrieres ; jeu de barres, 1. e. pale- 

fira.] A martial exerciſe of men armed and fighting to- 
gether with ſhort ſwords, within certain bars or rails 
which ſeparated them from the ſpeQators ; it is now diſ- 
uſed here in England. Cowel. There are likewiſe barrier 
towns, or places of defence on the frontiers of kingdoms. 
\ BARROW, from the Sax. berg, a heap of earth.] A 
large hillock or mount, raiſed or caſt up in many parts 
of England, which ſeem to have been a mark of the Ro- 
man tumuli, or ſepulchres of the dead. The Sax. beora 
was commonly taken for a grove of trees on the top of 
a hill. Kennet's Gleſf. | 

To BARTER, from the Fr. barater, or Span. baratar, 
circumdenire.] To exchange one commodity for another, 
or truck wares for wares. Stat. 1 R. 3. c. 9. Becauſe 
probably they that exchange in this manner do endeavour, 
for the moſt part, one to over-reach and circumvent the 
other.—So Bartery the ſubſtantive in Sat. 13 Elix. c. 7, 
of Bankrupts. 

| BARTON, or BERTON, A word uſed in Devonſhire, 
for the demeſne lands of a manor; ſometimes the manor- 
houſe itſelf; and in ſome places for out-houſes and fold- 


yards. In the Stat. 2 & 3 Ed. 6. c. 12, barten lands, 


and demeſne lands, are uſed as Hnonima. Blount ſays it 


always ſignifies a farm diſtin from a manſion—and er- 


tonarii were farmers, huſbandmen that held bartons at 
the will of the lord. —In the Weſt, they called a great 
farm a berton or Garton; and a ſmall farm, a living. 
Blountin v. Barton and Berton. 

BAS CHEVALIERS, Low or inferior knights by te- 
nure of a baſe military fee; as diſtinguiſned from ban- 
nerets, the chief or ſuperior knights: hence we call our 
ſimple knights, viz. knights batchelors, bas chevaliers. 

Kennet's Glo. to Paroch. Antig. 


BAS 


BASE COURT, Fr. cour Bg.] Is any inferior court 
that is not of record, as the court baron, c. iich. 2 
957 96. | 

BASE ESTATE, Fr. bas e/at.] Or Baſe Tenure, 
That Hate which 4a/e tenants have in their lands, And 
baſe tenants, according to Lambard, are thoſe who per. 
form villainous ſervices to their lords; but there is a dif. 
ference between a 5% efate and villenage ; for to hold 
in pure villenage is to do all that the lord will command 
him; and if a copy-holder have but a baſe eſtate, he not 


holding by the performance of every commandment of 


his lord, cannot be ſaid to hold in villenage. See Kt), 
41.,—This Dict. title Tenures. l 


BASE FER, Is a tenure in fee at the will of the lord, 


diſtinguiſhed from ſocage free tenure: but Lord Ci 
ſays, that a baſe fre, or qualified fee, is what may bs 
defeated by limitation, or on entry, Sc. Co. Lit, 1, 18. 
Baſja tenura, or baſe tenure, was a holding by villenage, 
or other cuſtomary ſervice, oppoſed to alta tenura, the 
higher tenure in capite or by military ſervice, Sc. —8ee 
tit. Tenure ; Tail. 

BAS VILLE, The ſuburbs or inferior town, as uſed 
in France. : 

BASELS, &af{l/;, A kind of coin aboliſhed by King 
Hen. 2. anno 1158: Holling ſhed”s Chron. p. 67. 


BASELARD, or BASILLARD, In the Sat. 12 R. 


2. c. 6, Signifies a weapon, which Mr. Speight, in his 
expoſition upon Chaucer, calls pugionem wel ſicam, a po- 


niard. Knighton, lib. 5. p. 2731. 


BASILE US, A word mentioned in ſeveral of our hiſ. 
torians ſignifying King, and ſeems peculiar to the kizgs 
of England. Monaſbicon, tom. I. p. 65. Eyo Edgar torres 
Anglie baſileus cor firmavii—In many places of the . 
na/iicon this word occurs; and alſo in [ngwiphus, Maine/- 


ys Mat. Paris, Hwveden, Ec. 


ASKET-TENURE of lands. See Canghellus. 

BASNETUM, A ba/ret, or helmet. 

BASSINET, A ſkin with which the ſoldiers covered 
themſelves. Blunt. 

BASTARD, &#a/tardys; fancifully derived from the 
Greek Caccaptsy meretrix; more truely from the Brit. Zo/- 
taerd, nothus, ſpurius; or according to Spc/man from the 
German, baftart—bas, low, and /art riſen, Sax. fort 
as up ſtart, homo novus, ſuddenly riſen up.] One whole 
father and mother were not lawfully married to each 
other, previous to his birth; or as it has been ſeemingly 
more incorrectly phraſed, ** one born out of lawful wed- 
lock.“ a | 


I. 1. Hho are Baſtards, and of their Incapacities. 
2. Of the Trial of Baſtardy, 
II. 1. Of the Caſe of Infant-Baftards, their Maintenance 
and Protection. 
22. Of the Murder of Infant-Baſtards. 


I. 1. A baſtard by our Exgliſb laws, is one that is not 
only begotten, but born out of lawful matrimony. The 
civil and canon laws do not allow a child to remain 4 
baſtard, if the parents afterwards intermarry; and herein 
they differ moſt materially from our law; which though 
not ſo ſtrict as to require that the child ſhall be &, 
yet makes it an indiſpenſible condition to make it legi!t- 
mate, that it ſhall be born after lawſul- wedlock. 1 Com”: 


: 2 Iiſt. 96 . 
454 wt. 90, 7 Bla:kfone 


a. r rr. i zz . 


Rlackflens obſerves, that the reaſon of our Eugliſb law 
is ſurely much ſuperiour to that of the Reman, if we con- 
ſider the principal end and deſign of the marriage con- 
tract taken in a civil light. He then recapitulates ſe- 
veral motives, which he concludes we may ſuppoſe actu- 
ated the Peers at the parliament of Merton, when they 
reſuſed to enzQ that children born before marriage ſhould 
be eleemed legitimate. 1 Comm. 456.—and fee 1 Inf, 
244 b: and 245 a. in the notes. 

If a man marries a woman groſly big with child by 
another, and within three days aſter, the is delivered, 
the iſſue is no baſtard, 1 Danv. Abr. 729. If a child is 
born within a day after marriage between parties of full 
age, if there be no apparent impoſſibility that the huſ- 
band ſhould be the father of it, the child is no baſtard, 
but ſuppoſed to be the child of the huſband, 1 Rol. Abr. 


As all children born before matrimony are baſtards ; 
ſo are all children born ſo long after the death of the 
huſband, that by the uſual courſe of geſtation they could 
not be begotten by him. But this being a matter of 
ſome uncertainty, the law is not exact as to a few days. 
Cro. Jac. 451.—vSee 1 1. 123 6. in note and 2; where 
the time of geſtation as connected with this queilion is 
enquired into at great length, and with exquiſite nicety 
and accuracy. On the whole it appears that what is 
commonly conſidered as the h, period is forty weeks, 
or 280 days, —Baut though the child is born ſome time 
after, it only affords pre/amption, not proof of illegiti- 
macy. The information of the late celebrated anatomiſt 
Dr. Hunter, is alſo given, from which we learn, 1. That 
the uſual period 1s nine calendar months ; (from 270 to 
280 days) but there is very commenty a difference of one, 
two, or three weeks,—2. A child may be born alive at 
any time, from three months, but we ſee none born with 
powers of coming to manhood, or of being reared before 
ſeven calendar months, or near that time; at fix months 
it cannot be,—3. The Doctor ſaid he had 4nown a woman 
bear a living child, in a perfectly natural way, fourteen 
days later than nine calendar months; and he believed 
two women to have been delivered of a child alive, in a 
natural way, above ten calendar months from the hour 
of conception, 

This caſe of birth of children after the death of the 
huſband, gives occaſion to the writ de wentre inſpiciends, 
dee title Ventre in, pic iendo. 

But it a man dies, and his widow ſoon after marries 
again, and a child is born within ſuch a time, as that 
by the courſe of nature it might have been the child of 
either huſband, in this caſe he is ſaid to be more than 
ordinarily legitimate, for he may when he arrives to 
years of diſeretion, chooſe which of the fathers he pleaſes. 
1 I. 8. Por this reaſon by the ancient Saxon laws, in 
Imitation of the civil law, a widow was forbidden to 
marry for twelve mcnths. - LI. Ethel. A. D. cos: II. 
Canut. c. 71: 1 Comm. 455, 7.—Sce 1 4½. 8 a. in note 7. 
where it is ſaid, ©* Brook queſtions this doctrine, from 
which it ſeems as if he thought it reaſonable that the cir- 
cumſtances of the caſe, inſtead of the choice of the iſſue, 
ſhould determine who is the father.“ See Bro. 4b. Baſtar- 
&, b. 18: Palm. 10.—See further, 1 1». 123 b. in note 
1, where additional authorities are cited, to ſhew that in 
this caſe a jury ought to decide on the queſtion, according 
to proof of the woman's condition, 
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BASTARD l. 1. 


Children born during wedlock, may alſo in ſome cir- 
cumſlances be baſtards. As if the hutband be out of the 
kingdom of England, (or as the law ſomewhat looſely 
phraſes it, extra quatuor maria,) for above nine months, 
ſo that no acceſs to his wife can be preſumed, her iſſue 
during that period ſhall be baſtards. 1 I,. 244. But 
generally, during the coverture, acceſs of the huſband 
tha!l be preſumed, unleſs the contrary can be ſhewn. 
Salk. 123: 3 P. Uns. 276: Stra. 925; which is ſuch a 
negative as can only be proved by thewing him to be 
eliewhere ; for the general rule is preſumitur pro legitima - 
tione. 5 Rep. 98,—Sec alſo 1 If. 126 a. in note 2; and 
as to theie phraſes , (or more claſlically iztra) Y extra, 
guatuen maria, ſee ſome incomplete notes in 1 1. 108 
a. note 6; and 261 a, note 1,—Although a feme covert 
may on a queſtion of baſtardy give evidence of the fact of 
criminal converſation, yet ſhe ſhall not be admitted to 
prove the non- acceſs of her huſband. Annal. 79. . 

There are determinations by which it appears that the 
child of a married woman may be proved a baſtard by 
other circumſtantial evidence than that of the huſbana's 
non-acceſ5. 4 Term Rep. 251: 356. | 

In a divorce à men/a i thoro, if the wife has children, 
they are baſtards ; for the law will preſume the huſband 


and wife conformable to the ſentence of ſeparation, un- 


leſs acceſs be proved; but in a voluntary ſeparation by 
agreement, the law will ſuppoſe acceſs unleſs the nega- 
tive be ſhewn; and the children, prima facie ſhall not be 
eſteemed baſtards. Salt. 123.—ln caſe of divorce in the 
ſpiritual court à winculo matrimanii, all the iſſue born du- 
ring the coverture are baſtards; becauſe ſuch divorce is 
always upon ſome cauſe, that rendered the marriage un- 
lawful and null from the beginning. 1 I. 235. 

If a man or woman marry a ſecond wife or huſband, 
the firſt being living, and have iſſue by ſach ſecond wife 
or huſband, the iſſue is a 4affard. See Bott, (Ed. 1793 by 
Conf?,) 397. pl. 521. Before the ſtatute 2 & 3 Ed. 6, 
c. 21, one was adjudged a ba/ard, Quia filius ſacerditis. 

A man hath iſſue a ſon by a woman before marriage, 
and afterwards marries the fame woman, and hath iſtue 
a ſecond fon born after the marriage; the firſt of theſe is 
termed in law a baftard eigie, and the ſecond a multer, 
or mulicy pui/ne; by the common law, as hath been ſaid, 
ſuch baftard eigne is as incapable of inheriting, as if the 
father and mother had never married; but yet there is 
one caſe in which his iflue was Jet into the ſucceſlion, 
and that was by the conſent of the lord and perſon legi- 
timate; as if upon the death of the father the 4a/fard 
eigne enters, and the ier during his whole life never 
diſturbs him, he cannot upon the death of the 2 
c:g1.6 enter upon his iſſue. Lit. /ee?. 399: C. Lit. 245. 

To exclude the vr from the inheritance, there muſt 
not only be an uninterrupted poſieion of the {a tard 
eigen during his life, but a deſcent to his iflue. Co. Lit. 
244: 1 Rel. Abr. 624. 

No man can baſtardize another after his death, that 
was a ue by the laws of holy church, and who carried 
the reputation of legitimate during his life; for a man 
mult be baltardized by the rules of the civil or common 
law: by the rules of the civil law, this perſon is by tup- 
poſition legitimate; and if the common law be made the 
judge, he cannot be baitardized; for it is a rule of com- 
mon law, that a perſonal defect dies with the perſon, and 


| cannot after his death be objected to his ſucceilor thut re- 
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BASTARD I. 2. 


preſents him; and this rule of law was taken from the 
humanity of the antients, which would not allow the 
calumny of the dead; as alſo from an important reaſon of 
convenience, for pedigrees are often derived through ſe- 
veral perſons, concerning whom there remains little 
knowledge or remembrance of any thing, but only of 
their being ; and therefore it were an eaſy matter to 
throw on them the aſperſion of baſtardy by any furged 
evidence, which cannot be confronted by oppoſite proof; 


and ſo it is fit to limit a time in which all proofs of baſ- 


tardy are to be difallowed. 7 O. 44: Jeu. Rep. 268: 


1 Brownl. 42: Co. Lit. 33 a: Lit. ſe. 399: Co. Lit. 


245. 
* the caſe of Pride v. The Earls of Bath and Montague, 
it was held that the rule that a perſon ſhall not be baſ- 
tardized after his death, is only good in the caſe of baftard 
6igne and mulier puiſne. 1 Salk. 120: 3 Lev. 410. 

If there be an apparent impoſlibility of procreation on 


the part of the huſband, natural or accidental, as in caſe 
of the huſband being only eight years old, or diſabled 


by diſeaſe, there the iſſue of the wife ſhall be a baitard. 
1 Inſt. 244. 125 

The rights of a baſtard are very few, being only ſuch 
as he can acquire; for he can inberit nothing, being 
looked upon as the ſon of nobody, and ſometimes called 
filius nullius, ſometimes filius populi. Forteſc. de Ll. c. 40. 
Yet he may gain a ſurname by reputation, though he 
has none by inheritance. 1 It. 3, 123: 6 Co: 65. 

Where a remainder is limited to the eldeſt fon of aue 
S. whether legitimate or illegitimate, and ſhe hath iſſue, 
a baſtard ſhall take this remainder, becauſe he acquires 
the denomination of her iſſue by being born of her body ; 


and ſo it was never uncertain, who was deſigned by this 


remainder. Ney 35. 
If parents are married, and afterwards divorced, this 


gives the iſſue the reputation of children; and ſo doth a 


ſubſequent marriage of the parents. 6 Co, 65: Hug/'s 


Abr. 363. 


If a man, in conſideration of natural affection and love, 
eovenants to ſtand ſeiſed to the uſe of a baſtard, this is 
not good; for he is not de /anguine patris; but it is ſaid 


that a woman may give lands in frank-marriage with her 


baſtard, becauſe he is of the blood of the mother; but 


he hath no father, but from reputation only. Dyer 374: 


And. 79: 6 Co. 77: Noy 35. 

A court of equity will not ſupply the want of a ſur- 
render of a copyhold eſtate, in favour of a baſtard, as it 
will for a legitimate child. Preced. Chan. 475. 

The incapacity of a baſtard conſiſts principally in this, 
that he cannot be heir to any one, neither can he have 
heirs but of his own body; for being as was before ſaid 
n#lius filius, he is therefore of kin to nobody, and has no 
anceſtor from whom any inheritable blood can be de- 
rived. But though baſtards are not looked upon as 
children to any civil purpoſes, yet the ties of nature 
hold as to maintenance, and many other purpoſes ; as 
particularly that a man ſhall not marry his baſtard ſiſter 


3 or daughter. 3 Salk, 66, 7: Ld. Raym. 68: Comb. 350. 
And ſee pg. II. 


A baſtard was, in ſtrictneſs of law, incapable of holy 
orders, and though that were diſpenſed with, yet he 
was utterly diſqualified fiom holding any dignity in the 
church. Forteſc. c. 40: 5 Rep. 58. But this doctrine 
ems now obſolete; and there is a very ancient decifion 


* 


that a felon ſhould have the benefit of clergy, though he 
were a baſtard. Bro. Clergy 20. In all other reſpects 
therefore, except thoſe mentioned, there is no diſtinction 
between a baſtard and another man. 1 Comm. 459. 


A baſtard may be made legitimate, and capable of in. 


heriting by the tranſcendent power of an act of parlia- 
ment, and not otherwiſe. 4 It 36; as was done in the 
caſe of John of Gaunt's baſtard children, by a Stat. of R. 2. 
1 Comm. 459. 

2. Baſtardy, in relation to the ſeveral manners of its 
2 is diſtinguiſhed into general and ſpecial baſ. 
tardy. 

1Ull the Stat. of Merton, 20 H. 3, the queſtion, whe. 


ther born before or after marriage, was examined before 


the eccleſiaſtical judge, and his judgment was certified 
to the king or his juſtices, and the king's court either 
abided by it or rejected it at pleaſure. But after the 
ſolemn proteſt made by the Barons at Merton, againſt the 
introduction of the doctrine of the civil and canon law 
in this reſpect, ſpecial baſtardy has been always triable at 
common law; and general baftardy alone has been left to 
the judgment of the eccleſiaſtical judge, who in this cafe 
agrees with the temporal. 2 Inf. 99: Reeve? Hit. Eng. 
Lato, 85, 201: and ſee 1 If. 126 a. note 2; and 245 a. 
note 1. 

General baſtardy, tried by the biſhop, in it's notion 
contains two things. iſt. It ſhould not be a baſtard 
made legitimate by a ſubſequent marriage. 2dly. That 
it ſhould be a point collateral to the original cauſe of 
action. 1 Rol. Abr. 361. | 

Formerly baſtards had a way in ſuch iſſues to trick 
themſelves into legitimation ; for they uſed to bring 
feigned actions, and get ſuborned witneſſes before the 
biſhop to prove their legitimation, and then got the cer- 
tificate returned of record, and after that their legitima- 
tion could never be conteſted ; for being returned of re- 
cord as a point adjudged by its proper judges, and re- 
maining among the memorials of the court, all perſons 
were concluded by it; but this created great inconve- 
niencies, as is taken notice of in the preamble of Sa, 
9 Hen. 6. c. 11, in the caſe of ſeveral perſons of quality; 
for the evidence of the contrary parties concerned were 
never heard at the trial, and yet their intereſt was con- 
cluded: to remedy this inconvenience without altering 
the rules of law, it was enacted, that, before any writ 
to the biſhop, there ſhould be a proclamation made in 
the court, where the plea depends, and, after that, the 
iſſue ſhould be certified into Chancery, where procla- 
mation ſhould be made once in every month for three 
months, and then the Chancellor ſhould certify to the 
court where the plea depends, and afterwards it ſhall be 
again proclaimed in the ſame court, that all that are con- 
cerned may go to the Ordinary to make their allegations ; 
and without theſe circumſtances, any writ granted to the 
ordinary, and all proceedings thereupon, ſhall be utterly 
void. 1 Rol. Abr. 361. 

If the ordinary certify or try baſtardy without a writ 
from the king's temporal conrts, it is void; for the ſpi- 
ritual juriſdiction within theſe kingdoms. is derived from 
the King, and therefore it mult be exerciſed in the man- 
ner the King hath appointed ; for it would be injurious 
if they ſhould declare legitimation where the rights of 
inheritance are ſo nearly concerned, without any appa- 
rent neceſſity. 1 Rel, Abr. 301. * 


e hd% 


BASTARD II. 1. 


The certificate muſt be under the ſeal of the ordinary, 
and not under the ſeal of the commiſlary only; for the 
command is to the biſhop himſelf to certify, and there 
fore the execution of the command mult appear to be by 
the biſhop in proper perſon. 1 Rol. Abr. 362. 

If a man be certified baſtard, this binds perpetually, 
though the perſon fo adjudged a baſtard is not party to 
the action, for all perſons are eſtopped to ſpeak againſt 
the memorial of any judicatory ; becauſe the a& of the 
public judicatory under which any perſon lives, is his 
own act; and were he not thus bound, there might be 
contradiction in certificates. 1 Rel. Abr. 362. 

If a man be certified baſtard, that doth not bind a 
ſtranger till returned of record, becauſe it is no judicial 
act till recorded in the place appointed to record ſuch 
tranſactions; nor doth it bind the party to the action till 
judgment thereon, becauſe if he avoid the action he avoids 
all conſequences of the action; and therefore if the de- 
fendant be certified baſtard by the ordinary, yet if the 
plaintiff be non-ſuit they cannot go on to trial, and ſo 
the biſhop*s certificate never appears of record, and there- 
fore is not binding. 1 Rel. Abr. 362. 

If a man be certified mulier, no man is eſtopped to 
baſtardize him, for though he may be a ulier by the 
ſpiritual law, yet he may be a baſtard by our law; and 
therefore any man, notwithſtanding the certificate, may 
plead the iſſue of ſpecial baſtardy. 1 Rol. Abr. 362. 

Special baſtardy, is two told: 1. Where the baſtardy 
is the giſt of the action, and the material part of the 
iſſue. 2dly Where thoſe are baſtards by the common 
law that are muliers by the ſpiritual law. 1 New Ar. 314: 
Co. Lit. 134: 1 Rol. 367: Hob. 117. 

If a man receives any temporal damage by being called 
a baſtard, and brings his action in the temporal courts, 
and the defendant juſtifies that the plaintiff is a baſtard, 
this mult be tried at common law, and not by writ to 
the biſhop ; for otherwiſe you ſuppoſe an action brought 
in a court which hath not a capacity to try the cauſe 
of action. 1 Brownl. 1: Hob. 179: Godol. 479: Co. Ent. 
29. 1 | 
11 it be found by an aſſiſe taken at large that a man is 
a baſtard, the temporal courts are judges of it; for the 
jury cannot be eſtopped to ſpeak truth which may fall 
within their own knowledge, and what they find be- 
comes the record of the temporal courts, and ſo within 
their conuzance. Bro. Baftardy 97. 


IT. 1. By Stat. 18 Eliz. c. 3, (and ſee Stat. 3 Car. 1. 
c. 4,) two juſtices of peace may make an order on the e- 
ther or reputed father of a baſtard to maintain the infant by 
weekly payments or otherwiſe : and if the party diſobey 
ſuch order, he or ſhe may be committed to gaol, until 
they give ſecurity to perform it; or to appear at the 
ſeſſions.— By Stat. 7 Fac. I. c. 4. J 7, the juſtices may 
commit the mother of a baſtard, likely to become chargeable, 
to the houſe of correction for a year; or for a ſecond 
offence till ſhe give ſecurity for her good behaviour. 
By Stat. 13 & 14 Car. 2. c. 22.4 19, if the putative 
father or lewd mother run away from the pariſh, the 
overſeers may by authority of two juſtices, /eize, and by 
order of the ſeſſions, fell the effects of the father or mo- 
ther to maintain the child. —By Sat. 6 Geo. 2. c. 31, 
the mother of a baſtard may, before or after it is born, 
{wear it to any perſon ; and the putative father ſhall 


then on application by the overſeer of the pariſh be ap. 
prehended and committed; unleſs he give ſecurity to 
indemnify the pariſh ; or to appear at the next ſeſſions : 
but if the woman die or marry before delivery, or miſ- 
carry, or prove not to be with child, the reputed father 
ſhall be diſcharged. Any juſtice near the pariſh, on ap- 
plication of the reputed father in cuſtody, ſhall ſummon 
the overſeer to ſhew cauſe againſt his being diſcharged ; 
and if no order be made in purſuance of Stat. 43 Lis. 
c. 2, (for the maintenance of the child) within fix weeks 
after the woman's delivery, he ſhall be diſcharged —By 
the ſaid Stat. 6 Geo. 2. c. 31. 4, it is expreſsly pro- 
vided that, „It ſhall not be lawful for the juſtice to 
ſend fer any woman before ſhe ſhall be delivered, or for 
a month after, in order to be examined concerning her 
pregnancy ; or to compel any women before her delivery 
to anſwer any queſtion relating to her pregnancy. By 
Stat. 13 Geo. 3. c. 82.4 5, baſtards born in any licenſed 
hoſpital for pregnant women, are ſettled in the pariſhes 
to which their mothers belong. And the like proviſion 
is made by Stat. 20 Geo. 3. c. 36. F 2, as to baſtards 
born in houſes of induſtry. 

The putative father of a baftard, although no legal 
relationſhip ſubũſts between them, is ſo far conſidered as 
its natural guardian, as to be intitled to the cuſtody of 
it, for its maintenance and education. 2 Stra. 1162; and 
therefore while under his care and protection, and not 
likely to become chargeable to the pariſh, the pariſh 
officers have no concern with it. 1 Med. 43: 1 Sid. 444. 
Baſtards are within the meaning of the marriage act. 
Stat. 26 Geo. 2. c. 33, which requires the conſent of the 
father, Sc. 1 Term Rep. 96. And the rule that a baſ- 
tard is filius nullius applies only to the caſe of inheritances. 
J. 101. . 

As however, without the protection of its natural 
parents, a baſtard is ſettled in the pariſh in which it is 
born; (Salk. 427: 3 Burn. J.: Paul's P. O. 813) ſan- 
leſs ſuch birth be procured by fraud, Sel. Ca. 66; or 
happen under an order of removal, 1 S. Ca. 33: Salk. 
121, 474, 532; or in a ſtate of vagrancy, Stat. 17 Gee. 
2. c. 5; Gr in the houſe of correction, 2 Br. 358; or 
under a certificate, Stra. 186 ;] and the pariſh of con- 
ſequence becomes charged with its maintenance, then 
and not before, the authority of the churchwardens and 
overſeers begins. Say. 93; and they may act without an 
order from the jultices. 3 Term Rep. C. P. 253.—lt ſeems 
however, that until a baſtard attain the age of ſeven 
years, it cannot be ſeparated from its mother, Cald. 6; 
but may be removed to the place of her ſettlement, while 
the age of nurture continues. Carth. 279; and mult 
under theſe circumſtances be maintained by the pariſh 
where it was born. Doug. 7. 

An order of baſtardy muſt be made by two juſtices, 
2 Salk. 478: 1 Stra. 475 on complaint, 1 Barn. K. B. 
261 ; and the examination of the woman mult be taken 
in the preſence of both the juſtices. 6 Mod. 180: 2 Black. 
Re». 1027 ; but it is not neceſſary that the putative father 
ſhould be preſent to hear what ſhe depoſes. Cald. 308 ; 
although he muſt be ſummone before an order of filiation. 
can be made, 8 Med. 3: 1 Sett. Ca. 179 ; for he cannot 
be compelled to give ſecurity, or be committed until he 
has made default. Ld. Raym. $53, 8: 3 Salk. 66; but 
it an order of filiation is once made, the fact of baſtardy 


is eſtabliſhed until the order is reverſed, Cro, Jac. 535. 
The 
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BASTARD. 


The juſtice may commit if the putative father negle& to 


- Pay the maintenance therein ordered for the ſu pport of the 


child, unleſs he give a bond to bear the parith harmleſs, 
or to appear at the ſeſſions. 1 Sid. 363: 1 Vent. 41: Ld. 


Kaum. $58, 1157. The order can only be reverſed by 


an appeal to the ſeſſions, which muſt be to the next 
ſeſſions after notice of the order; 2 Sal. 480, 2; and 
if the ſeſſions reverſe the order of the two juſtices, yet 
they may on ſummons make another, on the ſame or on 
any other perſon; for in this reſpe& they have an original 
juriſdiction. 2 Bulſt. 355: 1 Stra. 475: Dong. 632.— The 
order however may before appeal to the ſeſſions be re- 
moved by certiorari, into K. B. and there quaſhed for 
errors on the face of it. Ca/d. 172.—But no order of 
baſtardy made at ſeſſions can be quaſhed in K. B. unleſs 
the putative father is preſent in court. 2 Salk. 47 5 ; for, 
on its being quaſhed, he ſhall enter into a recognizance 
to abide the order of the ſeſſions below. 1 Bl. Rep. 198. 

On this part of the ſubject ſee further, Bott's Poor Laws, 
Conſt's Edit. 1793. RP | 
In an ancient MSS. temp. E. 3, it is ſaid that he who 
gets a baſtard in the hundred of 1M4/eton in Kent, ſhall 
forfeit all his goods and chattels to the king. 

2. By Stat. 21 Fac. 1. c. 27. it is enacted, “ That if 
any woman be delivered of any iſſue of her body, which 
being born alive, ſhould by the laws of this realm be a 
baſtard, and ſhe endeavour privately, either by drown - 
ing, or ſecret burying thereof, or any other way, either 
by herſelf, or the procuring of others, ſo to conceal the 
death thereof, as it may not come to light, whether it 
were born alive or not, but be concealed ; in every ſuch 
caſe the ſaid mother ſo offending ſhall ſuffer death, as in 
caſe of murder ; except ſuch mother can make'proof by 
cne witneſs at the leaſt, that the child, whoſe death was 
by her ſo intended to be concealed, was born dead.” 

It hath been adjudged, that in order to convict a wo- 
man by force of this laſt ſtatute, there is no need that 
the indictment be drawn ſpecially, or conclude againſt 
the form of che ſtatute; for the ſtatute doth not make a 
new offence, but only makes ſuch concealment an un- 
deniable evidence of murder. 2 Haw. P. C. c. 46.4 43. 

Alſo, it hath been agreed, that where a woman ap- 
pears to have endeavoured to conceal the death of ſuch 
child within the ſtatute, there is no need of any proof 
that the child was born alive, or that there were any 
ſigns of hurt upon the body, but it hall be undeniably 
taken that the child was born alive, and murdered by the 
mother. 2 Haut. P. C. ub. ſup. 

But it hath been adjudged, that where a woman lay in 
a chamber by herſelf, ana went to bed without pain, 
and waked in the night, and knocked for help but could 
get none, and was delivered of a child, and put it in a 
trunk, and did not diſcover it till the following night, 
yet ſhe was not within the ſtatute, becauſe dhe knocked 
for kelp. 2 Hawk. P. C. ud. ſup. | 

Allo, it hath been agreed, that if a woman confeſs 
herſelf with child beforehand, and afterwards be ſur— 


prized and delivered, no body being with her, ſhe is not 


within the flatute, becauſe there was no intent of con- 
ccalment, and therefore in ſuch caſes it mult appear by 
figns of hurt upon the body, or ſome other way, that 
vie child was born alive, 2 Hawk. P. C. uh ſup. 

If a woman be with child, and any gives her a potion 


' $0 dctroy the child within her, and ſhe takes it, and it 
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works fo ſtrongly that ir kills the woman, this is mur- 
der; for it was not given to cure her of a diſeaſe, but 
unlawfully ty deſtroy the child within her; and therefore 
he that gives her a potion to this end, muſt take the 
hazard, and if it kills the mother, it is murder, 1 Hal. 
H. P. C. 429, 430. 

If a woman be quick or great with child, if ſhe take, 
or any other give her any potion to cauſe an abortion, 
or if a man ſtrike her, whereby the child within her is 


killed; though it be a great crime, yet it is not murder 


nor manſlaughter by the law of England, becauſe the 
child is not yet in rerum naturd, nor can it legally be 
known, whether it were killed or not: ſo it is, if ſuch 
child were born alive, and after die of the ſtroke given 
to the mother, this is not homicide, 1 Hal. H. P. C. 
433. Ihe offender however may be indicted for a mil. 
demeanor, at common Jaw. 

It a man procure a woman with child to deſtroy her 
infant when born, and the child is born, and the woman, 
in purſuance of that procurement, kill the infant; this 
is murder in the mother, and the procurer is accellary, 
1 Hal. H. P. C. 433. 

BASTARDY, &a/ardia.] The defect of birth, ob- 


jected to one born out of wedlock. Bract. lib. 5. c. 19. 


See Baſtard. 

BASTARD EIGNE, See Bafard. 

BASTON, ..] A ſtaff, or club. In the ſtatutes it 
ſignifies one of the warden of the let's ſervants or of- 
cers who attend the king's courts with a red ſtaff for 
taking ſuch into cuſtody who are commizted by the court. 
Stats. 1 R. 2. c. 12: 5 Elix. c. 23. See Tipfaff. 

BAS US, per baſum tolnetum capere, To take toll by 
ſtrike; and not by heap; per ba/um, being oppoled te 
in cumulo vel cantello, See Conſuctud. Domus de Fareidon, 
MS. F. 42. | 

BATABLE GROUND. Land that lay between Ex- 
gland and Scotland, heretofore in queſtion, when they 
were diſtinct kingdoms, to which it belonged ; litigious 
or debatable ground, i. e. land about which there is de- 
bate; and by that name Sterne calls ground that is in con- 


| troverly, Camb. Britan. title Cumberland. 


BATELLA, A Beat. 

BATH, Lat. Bathon, called by the Britons Bao, 
has been termed the city of fickmen, Sax. Acemanne:- 
Ceftcr;] It is a place of refort in Seerſerfbire f imous for 
its medicinal waters. The chairmen are there to be h- 
cenſed by the mayor and aldermen, by ſtatute 7 Ge. 1, 
c. 19. And a public H:;/5:tal or intirmary for poor is elia- 


b:ithed in the city of Bath, ihe governors whereot heve power 


to hold all charitable gifts, Oc. and appoint pity hcians, 
ſurgeons and other othcers: any perſons not able to have 
the benefit of the Bath rvaters, may be admitted into this 
hoſpital, their caſe being atteited by ſome phylician, and 
the poverty of the patients certified by the miniſter and 
churchwardens of the place where they live, Sc. Every 
perſon ſo admitted, mall have the ule ot the on hot 
bath, and be entertained and rehieved in the bolpital; 
and when cured or diſcharged, ſuch perions tall be 
ſupplied with 30. each, to detray the expence of le- 
moving them back to their pariſhes, Sc. Stat, 12 Geo. 
4. 

BATITORIA, A fulling mill. Monaſticon, tom. 2. P. 32. 

BAT IEL, Fr. battaile.] A trial by combat, anci- 


ently allowed oi in our laws, (among other caſes,) Were 
tue 
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the defendant in appeal of murder or felony might fight 
with the appellant, and make proof thereby whether he 
be culpable or innocent of the crime. When an apellee 
of felony wages baztel, he pleads that he is Nr guilty, 
and that he is ready to defend the ſame by his body, 
and then flings down his glove; and if the appellant will 
join battel he replies, That he is ready to make good his 
appeal by his body upon the body of the appellee, and 
takes up the glove: and then the appellee lays his right 
hand on the book, and with his left hand takes the ap- 
ellant by the right, and ſwears thus: Hear this thou 
ah calleft thyſelf John by the name of baptiſm, that I who 
call myſelf Thomas by the name of baptiſm, did net feloni- 
only murder thy father W. by name, on the day and year of, 
&c. at B. as you ſurmiſe, nor am any way guilty of the ſaid 
felony 3 fo help me God, And then he thall kils the book 
and ſay; And this I will defend again/t thee ly my body, as 
this court all award. Then the appellant lays his right 
hand on the book, and with his left hand takes the ap- 
pellee by the right, and ſwears to this effect: Har 1018 
thou who caileft thyſelf Thomas by the name of baptiſm, that 
. thou didft felonioufly on the day, and in the year, &c. at B. 
murder my father W. ty name; fo help me G. And then 
he ſhall kiſs the book, and ſay; Aud this I will prove 
againſt thee by my body, as this court fhill award. This 
being done, the court ſhall appoint a day and place for 
the battle; and in the mean while the appellee ſhall be 
kept in cuſtody of the marſhal, and the appellant ſhall 
find ſuretics to be ready to fight at the time and place, 
unleſs he be an approver, in which caſe he ſhall alſo be 
kept by the marſhal: and the night before the day of 
battle, both parties ſhall be arraigned by the marſhal, 
and ſhall be brought into the field before the juſtices of 
the court where the appeal is depending, at the rifing of 
the ſun, bare-headed and bare-legged from the knee 
downwards, and bare in the arms to the elbows, arm- 
ed only with baſtons an ell long, and four-cornered 
targets: and before they engage, they ſhall both make 
oath, That they have neither cat nor drank, nor done any 
thing elſe by which the law of God may be depreſſed, and the 
law of the de vil exalted : and then, after procizmation for 
filence under pain of impriſonment, they thall begin the 
combat, wherein if the appellee be fo far vanquithed that 
he cannot or will not fight any longer, he may be adjudged 
to be hanged immediately ; but if he can maintain the 
fight till the ſtars appear, he ſhall have judgment to be 
quit of the appeal: and if the appellant becomes a crying 
coward, the appellee ſhall recover his damages, and may 
plead his acquittal in bar of a ſubſequent indictment or 
appeal; and the appellant ſhall for his perjury loſe his 
liberam legem. If an appellant becomes blind by the act 
of God after he has waged barrel, the court will diſcharge 


him of the battel; and in ſuch cafe it is {aid that the ap- 


pellee ſhall go free. 

This trial by hattel is at the defendant's choice; but if 
the plaintiff be under an apparent diſability of fighting, 
as under age, maimed, Sc. he may counterplead tae 
wager of battel, and compel the detendant to put him- 
ſelf upon his country, no champions being allowed in 
criminal appeals; alſo any plaintiff may counterplead 
a wager of battel, by alledging ſuch matters againſt the 
defendant, as induce a violen preſumption of guilt ; as 
in appeal of death, that he was found lying upon the de- 
ceaſed with a bloody knife in his hand, Sc. tor here the 


law will not oblige the plaintiff to make good his aceu- 
ſation in ſo extraordinary a manner, when in all appear- 
ance he may prove it in the ordinary way. It is a good 
counterplea of battel that the defendant hath been ind icted 
for the fame fact; when if appeal be brought, the defen- 
dant ſhall not wage battel. And if a peer of the realm 
bring an appeal, the defendant ſhall not be admitted to 
wage battel, by reaſon of the dignity of the appellant, 

't he citizens of London are privileged by charter, that in 
appeals by any of them, there ſhall be no wager of bat- 
tel; and by Stat. 6 KR. 2. c. 6, defendant ſhail not be 
received to wage battel in an appeal of rape. 2 Haw. 
P.C. c. 45. This trial by battel is before the con- 
ſtable and marſhal; but is now diſuſed. See Glauv. 
lib. 14: Bradten, lib. 3: Britton, c. 22: Smith de Rep. 
Angl. lib. 2: Co. Litt. 294, Sc. 

bor the manner of waging battel in an appeal of 
treaſon, Hawkins cites Riſbw. Col. part 2. vol. 1. 112— 
128: and 3 Comm. 338. cites vol. 2. 

This ſpecies of trial by wager of battel, (ſays Blackfone) 
was introduced into Erglana, among other Norman cuſ- 
toms, by William the Conqueror; but was only uſed in 
three caſes, one military, one criminal, and the third 
civil.— The firſt in the court martial or court of chivalry 
and honour ; (Co. Lit. 261;) the ſecond in appeals of 
felony ; [of which above ;] and the third, upon iſſue 
joined in a writ of right, the laſt and molt ſolemn de- 
ciſion of real property. For in writs of right the jus 
proprietatis which is frequently a matter of difficulty is 
in queſtion; but other real actions being merely quef- 
tions of the u p2/i/ionrs, which are uſually more plain 
and obvious, our anceſtors did not in them appeal to the 
deciſion of Providence. Another [and as it ſeems the 
juſter] pretext for allowing it upon theſe final writs of 
right, was for the fake of ſuch claimants as might have 
the true right, but yet by the death of witneſſes or 
other defect of evidence, be unable to prove it to a jury. 

Although the writ of right itſelf, and of courſe this 
trial thereof is at preſent much diſuſed, yet it is law at 
this day; and on that account as matter of curioſity the 
forms of proceeding therein are collected and preſerved 
in 3 Comm. 338, &c. and the appendix thereto; and are 
ſimilar to thoſe above recited in criminal caſes, 


The laſt trial by batte! that was waged in the court of 


Common Pleas at We:/?minſier ; [though there was after- 
wards one in the court of Chivalry in 1631, 6 Car. 1, 
between Donald Lord Rey appellant, and David Ramſey, 
eſquire, defendant, which was compromiſed; See Orig. 
Furid. 65: 19 Raym. 322; and another in the county 
palatine of Dur/am in 1638; Cre. Car. 5 12 ;] was in 
13 El:z, A. D. 1571, as reported by Dyer, and held in 
Torhill-fields, WefAminſter. See Dy. 301. and Spelm. in v. 
Campus; the latter of whom was preſent at the cere- 
mony. 
In this «trial by battel, on a writ of right, the 
battel is waged by champions, and not by the parties 
themſelves; becauſe in civil actions, if any party to the 
ſuit dies, the ſuit muſt abate and be at an end for the 


. preſent ; and therefore no judgment could be given for 


lands in queſtion, if either of the parties were ſlain; and 

alſo that no perſon might claim an exemption from this 
trial, as was allowed in criminal caſes. Co. Lit. 254. 

I his form of trial by battel, the tenaut or detendant 

in a writ of right, has it in his eleGion at this day to 

demand, 
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demand. 3 Comm. 341. And it was the only deciſion of 
ſuch writ of right from the Conqueſt, till Hen. II, by con- 
ſent of parliament introduced the grand aſſiſe; a particular 
ſpecies of trial by jury, in concurrence therewith, giving 
the tenant his choice of either the one or the other. 
—See Glan v. lib. 2. c. 7. 

BATELLUS, See Batus. 

BATTERY, See title ault. 

BATUS, Lat. from the Sax. bat.] A boat, and Bar- 
tellus a little boat. Chart. Ed. 1: 20 Julii 18 regni. 
Hence we have an old word Sagſwain, for ſuch as we 
now call boatſwain of a ſhip. | 

BAUBELLA, 4audles.] A word mentioned in Hoveden 
in R. 1. and ſignifies jewels or precious ſtones. 

BAUDEEIN, baldicum, and baldekinum.) Cloth of 
baudekin, or gold; it is faid to be the richeſt cloth, now 
called &10cade, made with gold and ſilk, or tiſſue, upon 


which figures in ſilk, &c. were embroidered. 


BAWDY-HOUSE, Lupanar, fornix.] A houſe of ill 
fame, kept for the reſort and commerce of lewd people of 
both ſexes. The keeping of a bawwdy-houſe comes under the 
cognizance of the temporal law, as a common nuſance, 
not only in reſpect of its endangering the public peace by 
drawing together diſſolute and debauched perſoas, and 
promoting quarrels, but alſo in reſpect of its tendency to 
corrupt the manners of the people, by an open profeſ- 
ſion of lewdneſs. 3 Int. 205: 1 Hawk. P.C.c.74. Thoſe 
who keep bawdy-houſes are puniſhed with fine and impri- 
ſonment ; and all ſuch infamous puniſhment, as pillory, 


Oc. as the court in diſcretion ſhall inflict: and a lodger 


who keeps only a ſingle room for the uſe of bawary, is 
indictable for keeping a bawdy-houſe. 1 Salk, 382. Per- 
ſons reſorting to a bawdy-houſe, are punithable, and they 
may be bound to their good behaviour, Sc. But if one be 
indicted for keeping or frequenting a 4away-hou/e, it muſt 
be expreſsly alledged to be ſuch a hoe, and that the 
party knew it; and not by ſuſpicion only. Poph. 208. 


A man may be indicted for keeping bad women in his 


own houſe. 1 Hawk. P. C. c. 61. 2. A conſtable upon 
information, that a-man and woman are gone to a lewd 
houje, or about to commit fornication or adultery, may, 
if he finds them together, carry them before a juſtice of 
peace without any warrant, and the juſtice may bind 
ihem over to the ſeſſions. Dal?. 214. 

Conſtables in theſe caſes may call others to their aſſiſt- 
ance, enter bawdy-houſes, and arreſt the offenders for a 
breach of the peace: in London they may carry them to 
priſon ; «nd by the cuſtom of the city, whores and bawds 
may be carted. 3 Ia. :06. | 

As to a married woman's being indicted for keeping 


a houle of ill fame. See tit. Baron and Fee VII. 


But it is ſaid, a woman cannot be indicted for being a 
bawd generally ; for that the bare ſolicitation of chaſtity 


is not indictable. 1 Hawk. P. C. c. 74. H: 1 Salk. 382, 


It was always held infamous to keep a bawdy-houle ; 
yet ſome ct our hiſtorians mention bawdy-houſes, bro- 
thel houſes cr Rews publickly allowed here in former 
times, till the reign of Hen. 8, by whom they were ſup- 
preſſed about A. D. 1546: and writers aſſign the num- 
ber to be eighteen thus allowed on the bank-ſide in South- 
work, See Brothel-houſes. 

By Stat. 25 Geo. 2. c. 56, made perpetual by Sat. 
28 Geo, 2. c. 19. If two inhabitants, paying ſcot and lot, 


- fall give notice to a conſtable of ary perſon keeping a | 
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bawdy-houſe, the conſtable ſhall go with them before x 
juſtice of peace, and ſhall, (upon ſuch inhabitants mak. 
ing oath, that they believe the contents of ſuch notice to 
be true, and entering into a recognizance of 20 J. each, 
to give material evidence of the offence,) enter into 2 
recognizance of 30 J. to proſecute with effect ſuch perſon 
for ſuch offence at the next ſeſſions ; the conſtable ſhall 
be paid his reaſonable expences by the overſeers of the 
poor, to be aſcertained by two juſtices; and if the offender 
be convicted, the overſeers ſhall pay to the two inhabi. 
tants 10 J. each. On the conſtable's entering into ſuch re. 
cognizance as aforeſaid, the juſtice ſhall bind over the 
perſon accuſed to the next ſeſſions, and if he ſhall think 
proper, demand ſecurity for ſuch perſon's good behaviour 
in the mean time. A conſtable neglecting his duty for- 
feits 20/. Any perſon appearing as maſter or miſtreſs, 
or as having the care or management of any bawdy houſe, 
ſhall be deemed the keeper thereof, and liable to be 
puniſhed as ſuch.— The ſame act alſo directs the licenſing 
by magiſtrates of all public places within 20 miles of the 
metropolis. | | 

BAY, or pen, Is a pond head made up of a great 


height, to keep in water for the ſupply of a mill, Sc. 


ſo that the wheel of the mill may be driven by the water 


coming thence, through a paſſage or flood-gate. St, 


27 Eliz.c. 19g A harbour where ſhips ride at ſea, near 
ſome port, is alſo called a bay. 

BEACON, from the Sax. bcacn, fignum, whence the 
Engliſh, bec an to nod or make a fign.] A ſignal well 
known; being a fire maintained on ſome eminence near 
the coaſts of the ſea. 4 It. 148. Hence beaconoge ((eg. 
conagium) money paid towards the maintenance of 4eacors : 
See Stat. 5 Hen. 4. c. 3, as to keeping watch on the ſea coa/t, 

The erection of beacons, light-houſes and ſea marks, 
is a branch of the royal prerogative ; whereof the firſt 
was antiently uſed in order to alarm the country, in cate 
of the approach of an enemy; and all of them are ſig- 
nally uſeful in guiding and preterving veſſels at ſea by 
night as well as by day. For this purpoſe the king hath 
the excluſive power, by commiſſion under his great ſeal ; 
(3 In/t. 204 : 4 Ii. 148 ;). to cauſe them to be erected 
in fit and convenient places, (4 J. 136), as well upon 
the lands of the ſubject as upon the demeſnes of 
the crown: which power is uſually veſted by letters 
patent in the office of Lord High Admiral, (Sd. 158: 
4 Inſt. 149 ;) or the AJmiralty board. And by Sar. 
8 Eliz. c. 13, the corporation of the Trinity Houſe are 
empowered to ſet up any beacons or ſea-marks wherever 
they ſhall think them neceſſary ; and if the owner of the 
land or any other perſon ſhail deſtroy them, or ſhall take 
down any ſteeple, tree or other known ſea-mark, he ſhall 
forfeit 100 J. or in caſe of inability to pay it, ſhall be % 
facto outlawed. 1 Comm. 265. — See the Stats. 4 Un. c. 20, 
and 8 Aun. c. 17, for building the Eddy/tonelighthouſe near 
Plymouth, aud raiſing the duties payable by ſhips for its 
ſupport; and Stat. 3 Geo. 2. c. 36, as to the lighthouſe 
on the rock Skerries near Holyhead in the county of Aue. 

BEAD, or bede, Sax. bead, oratio.] A prayer; ſo that 
to ſay over beads, is to ſay over one's prayers. They 
were moſt in uſe before printing, when poor perſons could 
not go to the charge of a manuſcript book: though they 
are ſtill uſed in many parts of the world, where the Kc. 
man-Catholic religion prevails. They are not allowed 
to be brought into Exglaua, or any ſuperſtitious things, 

. to 
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to be uſed here, under the penalty of a ęræmure, by 
Stat. 13 Eliz. c. 2. 

BEAM, That part of the head of a ſtag where the 
horns grow, from the Sax. beam, i. e. arbor ; becauſe 
they grow out of the head as branches out of a tree. 
Beam is likewiſe uſed for a common balance of weights 
in cities and towns. | 

BEAMS and BALL.ANCE, for weighing goods and 
merchandize in the city of London. See tit. eight and 
AMeojures WEE ; 

BEARERS, Such as bear down or oppreſs others, 
| and is ſaid to be all one with maintainers.—Juſtices of 
afliſe ſhall inquire of, hear, and determine maintainors, 
bearers, and conſpirators, &c. Stat. 4 Ed. 3. c. 11. 

BEASTS of chaſe, fere campeſtres.] Are five, viz. the 
buck, doe, fox, marten, and roe. Manto. part 1. page 
342. Beaſts of the foreft (fere Silveſtres) otherwiſe called 
beaſts of venary, are the hart, hind, boar, and wolf. 
Lid. part 2. c. 4. Beafts and fowls of the warren, are the 
hare, coney, pheaſant, and partridge. Id. Reg. Orig. 
95, 96, Tc: Co. Lit. 233.— See tit. Came. 

BEAU-PLEADER, pulchre placitando, Fr. beauplaider, 
i.e, to plead fairly.] Is a writ upon the ſtatute of Mar- 
bridge, 52 Hen. 3. c. 11, whereby it is enaQed, That 
neither in thecircuit of juſtices, nor in counties, hundreds, 
or courts-baron, any fines ſhall be taken for /arr pleading, 
1:2. for not pleading fairly or aptly to the purpoſe; upon 
which ſtatute this writ was ordaiged, directed to the ſlieriff, 
bailiF, or him who ſhall demand ſuch fine, and it is a 
prohibition not to do it; whereupon aa alias and pluries 
and attachment may be had, &c. New Nat. Br. 596, 
597. And beau leader is as well in reſpect of vicious 
pleadings, as of the fair pleading, by way of amendment. 
2 Inft. 122. 

BEDEL, &edellus, Sax. bydel, Fr. Sedeau.] A cryer or meſ- 
ſenger of a court, thatcites men to appear and anſwer: and 
is an inferior officer of a pariſh, or liberty, very well known 
in Lendon, and the ſaburbs. There are likewiſe univerſity 
bedels, and church 4ede/; ; now called ſummoners and ap- 
paritors: and Manwood in his Foreft Laws, ſaith there are 
foreſt bedels, that make all manner of garniſhments for 
the courts of the forelt, and all proclamations, and alſo 
execute the proceſs of the foreſt, like unto bailiffs errant 
. of a ſheriff in his county. Cowel, 

BEDELARY, &ede!laria. The ſame to a hee, as baili 
wick to a bailiff. Liz. lib. 3. cap. 5. Blount : Convel. 

BEDEREPE, alias Hider ehe, Sax. ] A ſervice which cer- 
tain tenants were anciently bound to perform, wiz. to 
reap their landlord's corn at harveſt; as ſome yet are 
tied to give them one, two, or three days? work, when 
commanded. L his cuſtomary ſervice of inferior tenants 
was called in the Latin precaria bedrepigm, fc. See 
Magna Pracaria. 

BEDEWERI, Thoſe which we now call &bardi/7: ; 
profligate and excommunicated perſons. Ihe word is 
mentioned in Mat. Pari/. anno 1258. 

BIER, As to the exporting, ſelling, meaſuring, Cc. 
See tits. Alebouſes, Brewers, Navigation Act, Weights and 
Meaſures. ; 

BiiGGARS. See Vagrants. 

BAH AVIOUR of Pertons. Vide Gerd Pehaniour, 

BEULGA, The inhabitants of Some ehre, Wiltſhire, 
and Hamphire, Blount, : 

Vor. I. 


| 


BEN 

BENEFICE, Beneficium.] Is generally taken for any 
ecclefiaſtical living or promotion; and benefices are 
by Stat. 13 R. 2. f. 2. c. 2, divided into elective and 
denative : ſo alſo it is uſed in the Canon law. 3 L,. 155: 
Duareuus de Beneſiciis, Iib. 2. c. 3. All church preter- 
ments and dignities are benefices ; but they mult be given 
for life, not for years, or at will. Deaneries, prebend- 
aries, Oc. are benefices with cure of fouls, though not 
comprehended as ſuch within the Sf. 21 H. 8. c. 13. 
of reſidence : but, according to a more ſtrict and proper 
acceptation, beneſices are only rectories, and vicarages. 
— "The word Benefice was formerly applied to portions of 
land, Sc. given by lords to their followers for their 
maintenance ; but afterwards, as theſe tenures became 
perpetual and hereditary, they left their name of Sen, 
to the livings of the clergy, and retained to themſelves 
the name of fend;,—And beneficium was an eſtate in land 
at firſt granted for life only, fo called, becauſe it was 
held ex nero beneficio of the donor; and the tenar.ts were 
bound to ſwear fealty to the lord, and to ſerve him in the 
wars, thoſe eſtates being commonly given to military men: 
but at length, by the conſent of the donor, or his heirs, 
they were continued for the lives of the ſons of the poſ- 
ſeflors, and by degrees paſt into an inheritance : ani 
ſometimes ſuch 4en-fices were given ts biſhops, and abbots, 
ſubject to the like ſervices, oi. to provide men to ferve 
in the wars; and when they as well as the laity had ob- 
tained a property in thoſe lands, they were called re; aliz 
when given by the king; and on the death of a biſhop, 
Oc. returned to the king till another was choſen. Sgeltw. 
of Feds, c. 21: Blount, derb. Beneficium. See tit. Tenure, 
For matter relating to Eecleſiaſtical Benefizes, and the 
requilites of the clergy admitted thereto, Sc. See titles 
Actvow on, Parſon. | 

BENEFICIO PRIMO ECCLESIASTICO HAPPEN. 
DO, A writ directed from the King to the Chancellor, 
to beſtow the bexefice that ſhall #4 fall in the King's gift, 
above or under ſuch value, upon ſuch a particular per- 
ſon. Reg. Orig. 307. 

BENEFIT OF CLERGY. See Cy. 

BENERTH, An antient ſervice which the tenant 
rendered to his lord with his plough and cart. Lamb. 
Trin. p. 222: Co. Lit. 86. 

BENEVOLENCE, Bene valeutis.] Is uſed in the 
chronicles and ſtatutes of this realm for a voluntary 
gratuity given by the ſubjects to the king. Srow?s uralt, 
p. 701. And Stow faith, that it grew from Edward the 
Fourth's days: you may find it alſo azo 11 H. 7. c. 10, 
yielded to that prince in regard of his great expences in 
wars, and otherwiſe. 12 Rep. 19. And by act of parlia— 
ment, 13 Cay. 2. c. 4, it was given to his majetty King 
Charles Il, but with a provito that it thould not be drawa 
into future example: as thoſe benevulences were fre- 
quently extorted without a real and voluntary conſent, 
{9 that all ſupplies of this nature are now by way of 
taxes, by grant of parliament ; any other way of railing 


money for the crown is illegal. Stat. 1 .. & M. . 2. 


c. 2. In other nations benewolences are ſometimes given 
to lords of the fee by their tenants, &c. Cam de Confret. 


Hurg. p. 134, 120.—See tit. Tax, 


BENEVOLENTIA REGIS HABENDA, The torm 
of purchaſing the king's pardon and faveur, in ancient 
hnes and ſubmitions, to be reſtored to eſtate, title, or 
place. Paroch. Autig. f. 172. 
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BENT. See tit. Sea Banks. |; 
BERBIAGE, berbiagium.] Nativi tenentes manerii des 


Caliſtoke reddunt per aum. de certo redditu vocat. berbiagg. ad 


le Hokeday xix. s. MS. Survey of the Dutchy of Corn 


avail, Blount.' 


BERBICARIA, A ſheep down, or ground to feed 


ſheep. Lex. Alfredi, c. 9: Monaſticon, tom. 1. p. 308. 
See the next article. | 
BERCARIA, berchery, from the Fr. bergerie.] A ſheep- 


fold, or other encloſure for the keeping of ſheep: in 


Domeſday it is written berquarium. 2 Inſt. 476: Mon. 
Angl. tom. 2. p. 599. Bercarius is taken for a ſhep- 
herd: and Zercaria is ſaid to be abbreviated from berbi- 
caria, and berbex ; hence comes berbicus a ram, berbica, 
an ewe, caro berbicina, mutton. Cowel. | 

BEREFELLARII: There were ſeven churchmen fo 
called, anciently belonging to the church of St. 74x of 
Beverley. Cowel : Blount. 

BEREFREIT, BEREFREID, A large wooden tower. 
Simeon Dunelm. Anno 1123: Blount. 

BERGHMASTER, from the Sax. berg, a hill, 9, 
maſter of the mountains.] Is a bailiff or chief ofticer 
among the Derbyſhire miners, who allo executes the office 
of a coroner. £/c. de An. 16 Ed. 1. num. 34, in Turri 
London. The Germans: call a mountaineer, or miner, a 
bergman. Blount. 

BERGMOTH, or BERGHMOTE, Comes from the 
Sax. berg a hill, and gemote, an afſembly; and is as 
much as to ſay an aſſembly or court upon a hill, which is 
held in Derbyſhire, for deciding pleas and controverſies 
among the miners. And on this court of berghmote, 
Mr. Manlove, in his Treatiſe of the Cuſtoms of the 
Miners, hath a copy of verſes, with references to ſtatutes, 
Sc. Vide Squire on the Anglo Saxon Government. 

BERIA, Serie, berry, A large open field.] Thoſe 
cities and towns in England which end with that word, 
arg bui!r in plain and open places, and do not derive their 
names from boroughs, as Sir Hemy Spelman imagines. 
Moſt of our gloſſographers in the names of places have 
confounded the word ber: with that of bury and borough, 
as the appellatives of ancient towns; whereas the true 
ſenſe of the word berie is a flat wide campaign, as is proved 
from ſufficient authorities by the learned Du Freſue, who 
obſerves that Beria Sandi Edmundi, mentioned by Mat. 


Pariſ. ſub ann. 1174, is not to be taken for the town, 


but for the adjoining plain. To this may be added, that 
many flat and wide meads and other open grounds, are 
called by the name of beries, and berryficlds : the ſpacious 
meadow between Oxford and Jſey was in the reign of 
king 4he!fan called Bery. As is now the largeſt paſture 
ground in Quarendoa in the county of Buckingham, known 
by the name of Beryfield. And though theſe meads have 
been interpreted demeſne or manor meadows, yet they 
were truly any flat or open meadows, that lay adjoining 
to any vill or farm. Cowe!. | 

BERRA, A plain open heath. Herras aſſartare, to 
grub up ſuch barren heaths, Corel. | 

BERNET, Iucendium, comes from the Sax. byran, to 
burn: it is one of thoſe crimes which by the laws of 
Hen. 1. cap. 15, emendari non paſunt. Sometimes it is 
uſed to ſignify any capital offence. Leges. Canuti apud 
Brompt. c. 90: Leg. Hen. 1. c. 12, 47. 

BERQUARIUM, Vide Bercaria, 


3 


wy 


BES 


BERSA, Fr. bers. ] A limit or bound. A park pale 
Blount. : 3 
BERSARE, Germ. berſa, to ſhoot. ] Berſare in forefta 
mea ad tres arcuss Chart. Ranulf, Comit. Ceſtr. ann. 
1218. vis, to hunt or ſhoot with three arrows in my 
2 Berſarii were properly thoſe that hunted the wolf. 
out. 
BERSELET, Serſelleta.] A hound. Chart. Rog. de 
Ruincy, | 
BERTON. See Barton | 
BEREWICHA, or BERWICA, Villages or hamlets 
belonging to ſome town or manor. This word often 
occurs in Domeſday : iſtæ ſunt berewichæ ejusdem manerii. 
BERWICK, The town of Berwick upon Taveed was ori- 
ginally part of the kingdom of Scotland; and as ſuch was 
for a time reduced by king Edward I. into the poſſeſſion 
of the crown of England: and during ſuch its ſubjection it 
received from that prince a charter, which (Ter its ſub. 
ſequent ceſſion by Edvard Balliol, to be for ever united 
to the crown and realm of Erg/and) was confirmed by 
king Edward III. with ſome additions; particularly that 
it ſhould be governed by the laws and uſages which it 
enjoyed during the time of king Alexander, that is, be. 
fore its reduction by Edward I. Its conſtitution was new 
modelled and put upon an £Z»g/;fþ footing by a charter 
of king James I: and all its liberties, franchiſes, and 
cuſtoms were confirmed in parliament by Rats. 22 E. 4. 
c. 8; and 2 Fac. 1. c. 28. Though therefore it hath 
ſome local peculiarities, derived from the ancient laws of 
Scotland; (See Hale Hift. C. L. 183: 1 Sid. 382, 462: 
2 Show. 365;) yet it is clearly part of the realm of 
England, being repreſented by burgeſſes in the houſe of 
commons, and bound by all acts of the Britiſb parlia- 
ment, whether ſpecially named or otherwiſe. And there- 
fore it was perhaps ſuperfluouſly declared by Stat. 
20 Geo. 2. c. 42, that where Ergland only is mentioned 
in any act of parliament, the ſame notwithſtanding hath 
been and ſhall be deemed to comprehend the dominion 
of Wales and town of Berwick upon Tweed. And though 
certain of the king's writs or proceſies of the courts of 
We|minfler, do not uſually run into Berwick, any more 
than the principality of Wales, yet it hath been ſolemnly 
adjudged, that all prerogative writs (as thoſe of manda- 
mus, prohibition, habeas corpus, certiorari, &c.) may iſſue to 
Berwick as well as to every other of the dominions of 
the crown of England; and that indictments and other 
local matters ariſing in the town of Berwick, may be 
tried by a jury of the county of Northumberland. Cro. Nac. 
543: 2 Ro. A. 292: Stat. 11 Geo. I. c. 4: 4 Burr. 834: 
1 Comm. 99. | | 


9 
BERY, or BURY, The vill or ſeat of habitation of a 


nobleman, a dwelling or manſon houſe, being the chief 


of a manor ; from the Sax. be, which ſignifies a hill 
or caſtle ; for heretofore noblemens' ſeats were caſtles, 
ſituate on hills, of which we have ſtill ſome remains. 
As in Hereford/hire, there are the beries of Stockton, Hope, 
Sc. It was anciently taken for a ſanctuary. See Heria. 
BESAILE, or BESAYLE, Fr. be/ayeul, proavuus.] 
The father of the grandfather : and in the Common Jaw 


it ſignifies a writ that lies where the great grandfather 


was ſeiſed the day that he died, of any lands or tene- 
ments in fee-ſimple ; and after his death a ſtranger en- 
tereth the ſame day upon him, and keeps our the heir. 
F. N. B. 222. See tits Mort d Anceſtor. 

4 BESCHA, 


B E S 


BE SCH A, from the Fr. bercher, fodore, to dig.] A 
ſpade or ſhovel. Hence perhaps, una Beſcata terra in- 
cluſa—Mon. Ang. tom. 2. fol. 642, may ſignify a piece 
of land uſually turned up with a ſpade, as gardeners fit 
and prepare their grounds; or may be taken for as much 
land-as one man can dig with a ſpade in a day. 

BESTIALS, 6be/tales.] Beaſts or cattle of any fort; 
Stat. 4 Ed. 3. c. 3, it is written beftaylc ; and is generally 
uſed for all kinds of cattle, though it has been reſtrained 
to thoſe anciently purveyed for the king's proviſion. 

BETACHES, Laymen uling glebe lands. Pal. 14 E. 2. 

BEBERCHES, Bid-wor ks, or cuſtomary ſervices done 
at the bidding of the lord by his inferior tenants. Cowel, 

BEWARED, An old Sac word lignifying expend-d ;; 
for before the Bri/ens and Saxons had plenty of money, 
they traded wholly in exchange of wares. Blount, 

BIDALE;, or BIDALL, precaria potaria, from the 
Sax. biddan, to pray or ſupplicate.] ls the invitation of 
friends to drink a/e at the houſe of ſome poor man, who 
thereby hopes a charitable contribution for his relief: 
it is (till in uſe in the Weſt of Euglaud and is mentioned 
Stat. 26 Hen. 8. c. 6. And ſomething like this ſeems to 
be what we commonly call houſe warming, when perſons 
are invited and viſited in this manner on their firſt begin- 
ning houſe-keeping. 

BIDDING OF THE BEADE, bidding from the Sax. 
biddan.] Was anciently a charge or warning given by 
the pariſh prieſt to his pariſhioners at ſome ſpecial times 
to come to prayers, either for the ſoul of ſome friend 
departed, or upon ſome other particular occafion. And 
at this day our miniſters, on the Sunday preceding any 
feſtival or holiday in the following week, give notice of 
them, and defire and exhort their pariſhioners to obſerve 
them as they ought; which is required by our canons, 

BIDENTES, Two yearlings or ſheep of the ſecond 
ear. Paroch. Antig. p. 216. 


BIDUANA, A faſting for the ſpace of two days, 


Mats. Jet. p. 135. 

BIGA, bigata, A cart or chariot drawn with two 
horſes coupled fide to fide ; but it is ſaid to be properly 
a cart with two wheels, ſometimes drawn by one horſe; 
and in our ancient records it is uſed for any cart, wain 
or waggon. Men. Ang! tom. 2. fol. 256. 

BIGAMUS, One guilty of bigamy. 

BIGAMY, &igamiaz.] A double marriage; this word 
properly ſignifies the being twice married; but is now 
uſed by an almoſt univerſal corruption, to fignify the 
offence of poligamy, or the having a plurality of wives 
at once. 3 Int. 88. n 

Bigamy according to the Canoniſts, conſiſted in mar- 
rying two virgins ſucceſſively, one after the death of the 
other, or in once marrying a widow. Such were eſteem- 
ed incapable of holy orders; probably on the ground of 
St. Paul's words. 1 Tim. c. 5. v. 2. That a biſhop 
ſhould be the huſband of one wife,” and they were by a 
canon of 'the council of Lyons, A. D. 1274, denied all 
clerical privileges. This canon was adopted and ex- 
plained in Fugland by the Stat. 4 E. 1. f. 3. (commonly 
called the Stat. de bigamis) c. 5; and bigamy thereupon 
| became no uncommon counterplea to the claim of the 
benefit of clergy. The cognizance of the plea of bigamy 
was declared by Stat. 18 E. 3. fl. 3. c. 2, to belong to 
the Court Chriſtian, like that of baſtardy. But by 
Stat, 1 E. 6. c. 12. 5 16, bigamy was declared to be no 


BI L 


longer an impediment to the claim of clergy. See 
Dal. 21: Dyer 201. and 1 I. 806; mte 1. 

A ſecond marriage, living the former huſband or wife 
is, by the eccleſiaſtical law of Exgland, ſimply void, and 
a mere nullity ; but the Legiſlature has thought it juſt 
to make it felony, by reaſon of its being ſo great a vio- 
lation of the public economy and decency of a well- 
ordered ſtate. By Stat. 1 Fac. I. c,11, it is enacted 
„that if any perſon, being married, do afterwards 
marry again, the former huſband or wife being alive, it 
is felony ;*” but within the benefit of clergy. 

The act however makes exception to five caſes, in 
which ſuch ſecond marriage, (though in the three firſt it 
is void) is yet no felony: (See 3 . 89: Kel. 27: 1 Hal. 
P. C. 694) :—1. Where either party has been continual- 
lv abroad for ſeven years, whether the party in England 
hath notice of the others being living or no. 2. Where 
either of the parties hath been abſent from the other ſeven 
years within this kingdom; and the remaining party 
hath had no knowledge of the other's being alive within 
that time. 3. Where there is a divorce; (or ſeparation 
a men/a © thor, 1 Hawk. P. C. 174;) by ſentence in the 
eccleſiaſtical court, 4. Where the firſt marriage is de- 
clared abſolutely void by any ſuch ſentence; and the 
parties looſed à winculo matrimonii, or, 5. Where either 
of the parties was under the age of conſent at the time of 
the firſt marriage. 1 Hawk. P. C. 174: 1 Ii. 79. 

In the laſt caſe the firſt marriage was voidable by the 
diſagreement of either party; which the ſecond mar- 
riage very clearly amounts to. But if at the age of 
con ſent the parties had agreed to the marriage, which 
completes the contract, and is indeed the real mavriage, 
and afterwards one of them ſhould marry again, it 
ſeeias undoubted that ſuch ſecond marriage would be 
within the reaſon and penalties of the act. 4 Comm. 164. 

If the firſt marriage were beyond fea, and the latter 
in England, the party may be indicted for it here; be- 
cauſe the latter marriage is the offence ; but not vice 
verſa, though quære why not? 1 Hawk, P. C. 174, 5: 
1 Hale's P. C. 692: 1 Sid. 171: Ke. 80. 

A ſentence in the eccleſiaſtical court againſt a mar- 


riage, in a ſuit for jactitation does not preclude the 


proof of a marriage on an indictment on the ſtatute, — 
And admitting ſuch ſentence were concluſive as to the 
fact of marriage, the effect may be avoided by evidence 
of fraud and colluſion in obtaining the ſentence. 11 Sr. 
J.. 262. Dutcheſs of King fton's caſe. 

As to huſband and wife being evidence againſt each 
other on trial for this offence. See tit. Baron and Feme. 
I. 2. 

BIGOT, A compound of ſeveral old Ex2/;fþ words.] 
An obſtinate perſon; or one that is wedded to an 
opinion, in matters of religion, &c. It is recorded 
that when Rollo the firſt duke of Normandy, refuſed to kiſs 
the King's foot, unleſs he held it out to him, it being a 
ceremony required in token of ſubjection for that duke- 
dom, with which the King inveſted him ; thoſe who were 
preſent taking notice of the duke's refuſal, adviſed him 
to comply with the king's deſire, who anſwered them ne 


/e bizet ; whereupon he was in derifion called 4;z07, and 


the Normazxs are ſo called to this day. Blount. 
BILAGINES, Lat.] By-laws of corporations, c. 
See By-laws. 
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BIL 
BILANCHS DE" ERENDIS, A writ directed to a 


corporaticn, for the carrying of weights ro ſuch a haven, 
there to weigh the wool that perſons by our ancien: laws 


were licenſed to tranfport. Reg. Orig. 270. 


BILINGUIS, Generally a double tongued man; or 
one that can ſpeak two languages: but it is uſed in our 
law for a jury that patieth between am Eg/ifbman and a 


foreigner, whereof part ovght to be Erglyfb, and part 
ſtrangers: properly a jury de medictare liaguæ, under Stat, 
28 Ed. 3. c. 13. See title Jury. | 

BILL, 6:Ua.] Is diverily uſed: in law proceedings, 
it is a declaration in writing, expreſſing either the 
wrong the complainant hath ſuffered by the party com- 
plained of, or elſe ſome fault committed againſt ſome 
law or ftatute of the realm: and this %% is ſometimes 
addreſſed to the Lord Chancellor of Eugland, eſpecially 
for unconſcionable virongs done to the complainant ; 
and ſometimes to others having juriſdiction, according as 
the law directs. It contains the fact complained of, the 
damage thereby ſuſtained, and petition of procels againſt 
the defendant for redreſs ; and it is made uſe of as well 
in criminal as civil matters. In criminal caſes, when a 


grand jury upon a preſentment or indictment find the 


lame to be true, they indorſe on it Sil vera; and there- 
upon the offender is ſaid to ſtand indicted of the crime, 
and is bound to make anſwer unto it: and if the crime 
touch the life of the perſon indicted, it is then referred 


to the jury of life and death, dig. the petty jury, by 


whom if he be found guilty, then he ſhall Rand convicted of 
the crime, and is by the judge condemned to death. Term, 


4% Ley 86: 3 Jnjt. 30. See Ignoramus and Indiftment. | 


Many of the proceedings in the King's Bench are by 


_ bil] it is the ancient form of proceeding, and was, and 


yet ſhould be filed in parchment, in all ſuits, not by ori- 

ginal. The declaration is a tranſcript of it, or ſuppoſed 

o to be. See tit. Amendment. | | 
BU is allo a common engagement for money given 


by one man to another; being ſometimes with a penalty, 
called cual bill, and ſometimes without a penalty, ten 


called a /igle bill, though the latter is moſt frequently 


uſed. By a 6] we ordinarily underſtand a ſingle bond, 


without a condition; and it was formerly all one with an 


obligation, ſave only its being called a % when in 


Engl:fp, and an obligation when in Latin. Welt. Symbol. 


Üb. 2. ſect. 136. Where there is a 7 of 100 J. to 
be paid on demand, it is a duty preſently, and there 


needs no actual demand. Cro. Elix. 548. And a fingle 
obligation or Sill, upon the ſealing and delivery, is 


ade bilum in præſenti, though folvendum in futuro. On a 


collateral promiſe to pay money on demand, there muſt 
be a ſpecial demand; but between the parties it is a 
debt, and ſaid to be ſufficiently demanded by the ac- 
tion : it is otherwiſe where the money 1s to be paid to 
a third perion ; or where there is a penalty. 3 Keb. 176. 
If a perion acknowledge himſelf by % obligatory to be 
jadebted to another in the ſum of 50 l. and by the ſame 
bill binds him and his heirs in 1001. and ſays not to 
whom he is bound, it ſhall be intended he is bound to 
the perſon to whom the l is made. Rel. Abr. 148, A 
eil obligatory written in a bock, with the party's hand 
and ſeal to it, is good. Co. Elix. 613,—Sec 2Ro, A. 146. 

Theſe kinds of bills are now ſuperſeded in uſe, the 


fingle bills by the more modern traffick of Bulls of 


Exchange, and the penal bills. by Bonds or Oligations. 
Hee thoſe titles. | 5 


BI IL. 
BILL OF EXCEPTIONS TO EVIDENCE, At 


Common Jaw a writ of error lay, for an error in law, 


apparent id the record, or for error in fact, where eicher 
party died before judgment; yet it lay not for an error in 


law not appearing in the record ; and therefore, where 
the plaintiff or demandant, tenant or defendant, alledged 
any thing ore tenus, which was over-ruled by the judge, 
this could not be albgned for error, not appearing with. 
in the record, not being an error in fact, but in law; 
and ſo the party grieved was without remedy. 2 7. 426. 


And therefore by the ſtat. of Im. 2, 13 E. 1. c. 31, 


„When one impleaded before any of the juſtices, 
alledges an exception, praying they will allow it, and 
if they will not, if he that alledges the exception writes 
the ſame, and requires that the juſtices will put to their 
ſeals, the juſtices ſhall ſo do; and if one will not, ano- 
ther ſhall ; and if, upon complaint made of the juſ— 
tice, the King cauſe the record to come before him, 
and the exception be not found in the roll, and the 
plaintiff ſhew the written exception, with the ſeal of the 
juſtice thereto put, the juſlice ſhall be commanded to ap- 
pear at a certain day, either to confeſs or deny his ſeal, 
and if he cannot deny his ſeal, they ſhall proceed to 
judgment according to the exception, as it ought to be 
allowed or diſallowed.“ | 

This Ratute extends to the plaintiff as well as defen- 
dant, alſo to him who comes i loco tenentis, as one that 
prays to be received, or the vouchee; and in all actions 
whether real, perſonal, or mixt. 2 1nft. 427. 

The ſtatute extends not only to all pleas dilatory and 
peremptory, but to prayers to be received, oper of records 
and deeds, Oc. allo to chaileages of jurors, and any 
material evidence offered and over-ruled. 2 1. 427 : 
Dyer 231. fl. 3: Raym. 486. 

The exceptions ought to be put in writing /edente curid, 
in the preſence of the judge who tried the cauſe, and 
ſigned by the counſel on each ſide ; and then the bill muſt 
be drawn up and tendered to the judge that tried the cauſe 
to be ſealed by him; and when figaed, there goes out a 
ſeire facias to the ſame judge ad cognoſcendum ſcriptum, and 
that is made part of the record, and the return of the 
judge with the bill itſelf, mult be entered on the iſſue- 
roll; and if a writ of error be brought, it is to be 
returned as part of the record. 1 Ne. Abr. 373. If a 
bill of exceptions is drawn up, and tendered to the judge 
for ſealing, and he refuſes to do it, the party may have 
a compulſory writ againſt him, commanding him to ſeal 
it, if the fact alledged be truly ſtated : and if he re- 
turns that the fact is untruly ſtated, when the caſe is 
otherwiſe, an action will lie againſt him for making a 
falſe return. 3 Comm. 372: Reg. Br. 182: 2 Inf. 427. 

If one of the juſtices ſets his ſeal to the bill, it is ſuſh- 
cient ; but if they all refuſe, it is a contempt in them all. 
2 Inſt. 427: Raym. 182. 8. P: 2 Lev. 327. S. P. 

When a bill of exceptions is allowed, the court will 
not ſuſfer the party to move any thing in arreſt of judg- 
ment on the point on which the bill of exceptions was 
allowed. 1 Vent. 306, 367: 2 Lev. 237: 2 Jones 117. 

A bill of exceptions is in the nature of an appeal; 
examinable, not in the court out of which the record 
iſſues for the trial at N Prius, but in the next im- 
mediate ſuperior court, upon a writ of error after judg- 
ment given in the court below. 3 Conim. 372. 


Theſe bills of exceptions, are to be tendered before a 


verdict given; 2 I. 427; and extend only to civil 
i | actions, 


„ Hd: 4 


BILL or EXCHANGE, 8 


actions, not to criminal, Sid, 85: 1 Salt. 288: 1 Lev. | year on the 29th. [To which are to be added the days 
68. ; | | of grace. See foi. ]—= Where a bill is payable at ſo many 
But in 1 Leon, 5, it was allowed in an indictment for | days after fight, or from the date, the day of preſent- 
treſpaſs ; and in 1 Vent. 366, in an information in na- | ment, or of the date is excluded. Thus where a bill 
ture of a Quo warrants. payable 10 days after ſight is preſented on the 1 day of 
For a precedent of a bill of exceptions, See Bull, | a month, the 10 days expire on the 11th; where it is 
N. P. 317. a dated the iſt, and payable 20 days after date, theſe ex- 
Bills of exceptions are now ſeldom uſed, ſince the li- | pire on the 21ſt. Ld. Raym. 281: Stra. 829, 
berality practiſed by the courts in granting new trials, A cuſtom has obtained among merchants, that a per- 
BILL OF EXCHANGE, A negotiable ſecurity for | ſon to whom a bill is addreſt, ſhall be allowed a few 
money, well known among merchants. The laws relat- | days for payment beyond the term mentioned in the bill, 
ing to this ſubject, and that of ProuIssORY (and negeti- | called days of grace, —In Great Britain and Ireland three 
alle) Nor Es, being implicated together, are here con- days are given; in other places more, If the laſt of 
ſidered under one head, and thus arranged. theſe three days happen to be Sunday, the bill is to be 
paid on Saturday, but theſe days of grace are not al- 


1 Of the Nature of 1, Bills of Exchange; 2, Inland | lowed to bills pay able at fight, 


and Foreign; 3. Promiſſory Notes.—4. The Parties 2. Bills of exchange are diſtinguiſhed by the appella- we” 
to them. 5. The Diftinttion and Reſemblance be- WON of Foreign and Inland bills; the firſt being thoſe WE | 
tween the jeveral Kinds of Bills azd Notes. —6. which paſs from one country to another, and the latter 4&1 
Bank and Bankers) Notes —7. Ibecſſential. Qualities, ſuch as paſs between parties reſiding in the /ame country; 17 Fa 

of Bills and Notes. and the univerſal conſent of merchants had long ſince * 
II. Of the Acceptance of Bills ; how, auben, by and to | eſtabliſhed a ſyſtem of cuſtoms relative to Foreign bills, +" 
whom made. 7 which was adopted as part of the law in every com- 4 
III. Of the Transfer of Bills and Notes by Indorſe- mer cial ſtate. 6 
ment, c. It does nat appear that iz/ard bills of exchange were 1 
IV. Of the Engagements of the ſeveral Parties. very frequent in England before the reign of Charles il : rs. | 
V. Of i, the Action and Remedy on Bills and Notes; | (ſee 6 Mod. 29): And when they were introduced, they i 
2, Manner of declaring and pleading ; 3, The Evi- | were not regarded with che ſame favour as foreign bills. * f 


At length the Legiſlature by two different ſtatutes; 
9 & 10 % z. c. 17: and 3 & 4 A. . 9; ſet both on 
nearly the ſame footing: ſo that what was the law and 1 

I. 1. ABIIL or EXCHANGE is an open letter of requeſt, | cuſtom of merchants with reſpect to the one, is now in 3 
addreſſed by one perſon to a ſecond, deſiring him to pay | moſt reſpects the eſtabliſhed law of the country with re- | 
a ſum of money to a third, or to any other to whom that | ſpect to the other, ; "vw 
third perſon ſhall order it to be paid: or it may be made The following are the moſt general forms of inland and. . 


dence; and 4, the Defence. 
VI. Of bills left, folen, or forged: and ſee III. 


putation into a third. Thus on a bill dated the 28, 
29, 30 or 3 iſt of January, and payable one month at- 
ter Gate, the time expires on. the 28th of February in 
common years, and in the three latter caſes in leap- 


* 


Tournoiſes, value received of them, and place the ſame} 


to account, as per advice from 
To Mr. E. F. C. D. 


— = 


| | Banker in Paris. 


——— 
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OY 


payable to bearer. | forcign bills of exchange ; but which are varied accord- 7 

The perſon who makes the bill is called the drawer; | ing to circumſtances. Tak 
he to whom it is addreſt the drawer; and when he un- FED 6 31 
dertakes to pay the amount, he is then called the ac« | 100 723. N 
ceptor. "The perſon to whom it is ordered to be paid is One month after date pleaſe to pay to 4. B. or order „ 
called the payer; and if he appoint another to receive the [or to me or my order] the ſum of one hundred pounds, 3 } 
money, that other is called the indorſee, as the payee is, and place the ſame to the account of - 
with reſpe& to him, the indor/er ; any one who happens To M. C. |: : N. 1 
for the time to be in poſſeſſion of the bill is called the [Place of abode and buſineſs] | 1 $1 
belder of it. Acc. C. D. i 8 

The time at which the payment is limited to be made „ 
is various, according to the circumſtances of the parties | Lenden, Jan. 1, 1793. Exchange for £50 OY e 
and the diſtance of their reſpective reſidences. Some- At fight [Or At fight of this my only bill of ex- 2 
times the amount is made payable at fg; ſumetimes change] pay to Mr. .1. B. or order, Fifty pounds 3 
at ſo many days after fight ; at other times at a certain | ffterling value received of him, and place the ſame to Wk 
diſtance from the date. Uſance is the time of one, two or | account, as per advice [Or without further advice] from IS 
three months after the date of the bill according to the To Mr. C D. & 7 8 #1 
cuſtom of the places between which the exchanges run; — —— 29 
and the nature of which muſt therefore be ſhewn and : 22 
averred in a declaration on ſuch a bill. Double or tre- HY 1 os for 10,000 liv. Tournoiſes. | 1 « 
ble uſance is double or treble the uſual time; and half Steen d e | ? 
uſance is half the time. Where the time of payment is 1 8 r va 3 hoes 7 I * Se. | 
limited by months, it mutt be computed by calendar, | * rare OE . po "as rik bil 4 exchange, (ſecond 4 
not lunar, months: and where one month is longer than aud _ 2 . : ame tenor SHR ONE wot Paid) to : 
the ſucceeding one, it is a rule not to go in the com- Meſſrs. A. B. and Co. or order, Ten thouſand livres 
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BIL 
BILANCHS DE ERENDIS, A writ directed to a 


corporation, for the carrying of weights ro ſuch a haven, 
there to weigh the wool that perſons by our ancien: laws 
were licenſed to tranfport. Reg. Orig. 270. 


BILINGUIS, Genezally a double tongued man; or 


one that can ſpeak two languages: but it is uſed in our 


law for a jury that patieth between an Englifbrran and a 
J * „* 2 4 


foreigner, whereof part ought to be Egli, and part 
ſtrangers : properly a jury de medictate linguze, under Stat, 
28 Ed. 3. c. 13. See title Jury. | 

BILL, Lilla, ] ls diverſly uſed: in law proceedings, 
it is a declaration in Writing, expreſſing either the 
wrong the complainant hath ſuffered by the party com- 
plained of, or elſe ſome fault committed againſt ſome 
law or ftatute of the realm: and this 4] is ſometimes 
addreſſed to the Lord Chancellor of E:g/and, eſpecially 
for unconſcionable wWrongs done to the complainant ; 
and ſometimes to others having juriſdiction, according as 
the law directs. It contains the fact complained of, the 
damage thereby ſuſtained, and petition of proceſs againſt 
the defendant for redreſs ; and it is made uſe of as well 
in criminal as civil matters. In criminal caſes, when a 
grand jury upon a preſentment or indictment find the 
lame to be true, they indorſe on it Sil vera; and there- 
upon the offender is ſaid to ſtand indicted of the crime, 
and is bound to make anſwer unto it: and if the crime 
touch the life of the perſon indicted, it is then referred 
to the jury of life and death, dig. the petty jury, by 
whom if he be found guilty, then he thall Rand convicted of 
the crime, and is by the judge condemned to death. Term, 
4 Ley 86: 3 lujt. 30. See Ignoramus and Indiftment. 

Many of the proceedings in the King's Bench are by 
bill : it is the ancient form of proceeding, and was, and 
yet ſhould be filed in parchment, in all ſuits, not by ori- 
ginal. The declaration is a tranſcript of it, or ſuppoſed 
io to be. See tit. Amendment. FD 

Ball is alſo 2 common engagement for money given 


by one man to another; being ſometimes with a penalty, 


called cual bill, and ſometimes without a penalty, tien 
called a /rgle bill, though the latter is moſt frequently 
uſed. By a ill we ordinarily underſtand a ſingle bond, 
- without a condition; and it was formerly all one with an 
obligation, ſave only its being called a % When in 
Angliſs, and an obligation when in Latin. Welt. Symbol. 
lib. 2. ſect. 136. Where there is a / of 100 J. to 
be paid on demand, it is a duty preſently, and there 
needs no actual demand. Cro, Eliz. 548. And a ſingle 
obligation or bill, upon the ſealing and delivery, is 
de bitum in prefenti, though folvendum in futuro. On a 
collateral promiſe to pay money on demand, there muſt 
be a ſpecial demand; but between the parties it is a 
debt, and ſaid to be ſufficiently demanded by the ac- 
tion : it is otherwiſe where the money is to be paid to 
a third perion ; or Where there is a penalty. 3 Keb. 176. 
If a perion acknowledge himſelf by %% obligatory to be 
12debted to another in the ſum of 50 l. and by the fame 
4% binds him and his heirs in 1c0/. and ſays not to 
whom he is bound, it ſhall be intended he is bound to 
the perſon to whom the 4% is made. Rel. Abr. 148, A 
Lell obligatory written in a bock, with the party's hand 
and ſeal to it, is good. Cy. Elix. 613.—Sec 2 Ro. Ab. 146. 
. Theſe kinds of bills are now ſuperſeded in uſe, the 

fingle bills by the more modern traffick of Bulls of 


Exchange, and the penal bills. by Bonds or Oligations. . 


—8ee thoſe titles. 


BI I. 
BILL OF EXCEPTIONS TO EVIDENCE, At 


Common Jaw a writ of error lay, for an error in law, 
apparent id the record, or for error in fact, where eicher 
party died before judgment; yet it lay not for an error in 
law not appearing in the record ; and therefore, where 
the plaintiff or demandant, tenant or defendant, alledged 
any thing ore tenus, which was over-ruled by the judge, 
this could not be aflgned for error, not appearing with. 
in the record, not being an error in fact, but in law; 
and ſo the party grieved was without remedy. 2 /. 426, 


And therefore by the ſtat. of fm. 2, 13 E. I. c. 31, 


When one impleaded before any of the juſtices, 
alledges an exception, praying they will allow it, and 
if they will not, if he that alledges the exception writes 
the ſame, and requires that the juſtices will put to their 
ſeals, the juſtices thall ſo do; and if one will not, ano- 
ther ſhall ; and if, upon complaint made of the juſ- 
tice, the King cauſe the record to come before him, 
and the exception be not found in the roll, and the 
plaintiff ſhew the written exception, with the ſeal of the 


juſtice thereto put, the juſlice ſhall be commanded to ap- 


pear at a certain day, either to confeſs or deny his ſeal, 
and if he cannot deny his ſeal, they ſhall proceed to 
judgment according to the exception, as it ought to be 
allowed or diſallowed,” 

This Ratute extends to the plaintiff as well as defen- 
dant, alſo to him who comes 1 loco tenentis, as one that 
prays to be received, or the vouchee; and in all actions 
whether real, perſonal, or mixt. 2 1nft. 427. 

The ſtatute extends not only to all pleas dilatory and 
peremptory, but to prayers to be received, oper of records 
and deeds, Oc. allo to challenges of jurors, and any 
material evidence offered and over-ruled. 2 1. 427 : 
Dyer 231. 21.3 : Raym. 486. 

The exceptions ought to be put in writing /edente curid, 
in the preſence of the judge who tried the cauſe, and 
ſigned by the counſel on each fide; and then the bill muſt 
be drawn up and tendered to the judge that tried the cauſe 
to be ſealed by him; and when figaed, there goes out a 
ſeire facias to the ſame judge ad cognoſcendum ſcriptum, and 
that is made part of the record, and the return of the 
judge with the bill itſelf, mult be entered on the iſſue- 
roll; and if a writ of error be brought, it is to be 
returned as part of the record. 1 Ne. Abr. 373. If a 
bill of excepzons is drawn up, and tendered to the judge 
for ſealing, and he retuſes to do it, the party may have 
a compulſory writ againſt him, commanding him to ſeal 
it, if the fact alledged be truly ſtated : and if he re- 


turns that the fact is untruly ſtated, when the caſe is 


otherwiſe, an action will lie againſt him for making a 
falſe return. 3 Comm. 372: Reg. Br. 182: 2 Infl. 427. 

If one of the juſtices ſets his ſeal to the bill, it is ſuffi- 
cient ; but if they all refuſe, it is a contempt in them all. 
2 Inſt. 427: Raym. 182. 8. P: 2 Lev. 327. S. P. 

When a bill of exceptions is allowed, the court will 
not ſuffer the party to move any thing in arreſt of judg- 
ment on the point on which the bill of exceptions was 
allowed. 1 Vent. 306, 367: 2 Lev. 237: 2 Jones 117. 

A bill of exceptions is in the nature of an appeal; 
examinable, not in the court out of which the record 
iſſues for the trial at N Prius, but in the next im- 
mediate ſuperior court, upon a writ of error after judg- 
ment given in the court below. 3 Comm. 372. 


Thefe bills of exceptions, are to be tendered before a 


verdict given; 2 nt, 427: and extend only to civil 
| actions, 


. WS: <4 


BILL ox EXCHANGE, / 


aRions, not to criminal, Sid. 85: 1 Salk. 288 © 1 Lev. 
9 in 1 Leon, 5, it was allowed in an inditment for 
treſpaſs ; and in 1 Vent. 366, in an information in na- 
ture of a Que warrants. 

For a precedent of a bill of exceptions, See Bull. 
N. P. 317. 

Bills of exceptions are now ſeldom uſed, ſince the li- 
berality practiſed by the courts in granting new trials. 

BILL OF EXCHANGE, A negotiable ſecurity for 
money, well known among merchants. The laws relat- 
ing to this ſubject, and that of Prouissoxv (and negeti- 
able) Nor Es, being implicated together, are here con- 
ſidered under one head, and thus arranged. 


I. Of the Nature of 1, Bills of Exchange; 2, Inland 
and Foreign; 3, Promiſſory Notes, —4. The Parties 
to them. — 5. The Diſtinction and Reſemblance be- 
tween the jeveral Kinds of Bills and Motes.—6. 
Bank and Bankers) Notes —7. Ibecſſential Qualities, 
of Bills and Notes. i 

II. Of the Acceptance of Bills ; how, when, by and to 

whom made. | 

III. Of the Transfer of Bills and Notes by Indorſe- 
ment, Sc. 

IV. Of the Engagements of the ſeveral Parties. 

V. Of r, the Action and Remedy on Bills and Notes; 
2, Manner of declaring and pleading ; 3, The Evi- 
dence; and 4, the Defence. 

VI. Of bills left, Rolen, or forged: and fee III. 


I. 1. ABIIL or EXCHANGE is an open letter of requeſt, 
addreſied by one perſon to a ſecond, deſiring him to pay 
a ſum of money to a third, or to any other to whom that 
third perſon ſhall order it to be paid: or it may be made 
payable to bearer. | 

The perſon who makes the bill is called the drawer ; 
he to whom it is addreſt the drawer; and when he un- 
dertakes to pay the amount, he is then called the ac- 
ceptor, The perſon to whom it is ordered to be paid is 
called the payer; and if he appoint another to receive the 
money, that other is called the indorſec, as the payee is, 
with reſpect to him, the izdorjer ; any one who happens 
for the time to be in poſſeſſion of the bill is called the 
belder of it. 

The time at which the payment is limited to be made 
is various, according to the circumſtances of the parties 
and the diſtance of their reſpective reſidences. Some- 
times the amount is made payable at et; ſumetimes 
at ſo many days after fight z at other times at a certain 
diltance from the date. Uſance is the time of one, two or 
three months after the date of the bill according to the 
cuſlom of the places between which the exchanges run; 
and the nature of which muſt therefore be ſhewn and 
averred in a declaration on ſuch a bill. Double or tre- 
ble uſance is double or treble the uſual time; and half 
uſance is half the time. Where the time of payment is 
limited by months, it muſt be computed by calendar, 
not lunar, months: and where one month is longer than 
the ſucceeding one, it is a rule not to go in the com- 
putation into a third. Thus on a bill dated the 28, 
29, 30 or 3 iſt of January, and payable one month af- 
ter date, the time expires on the 28th of February in 
common years, and in the three latter caſes in leap- 


* 


| | Banker in Paris. 


year on the 2gth. [To which are to be added the days 
of grace. See e.] — Where a bill is payable at ſo many 


days after ſight, or from the date, the day of preſent- 


ment, or of the date is excluded. Thus where a bill 
payable 10 days after ſight is preſented on the ſiſt day of 
a month, the 10 days expire on the 11th; where it is 
dated the iſt, and payable 20 days after date, theſe ex- 
pire on the 2 iſt. Ld. Raym. 281: Stra. 829. 

A cuſtom has obtained among merchants, that a per- 
ſon to whom a bill is addreſt, ſhall be allowed a few 
days for payment beyond the term mentioned in the bill, 
called days of grace, —In Great Britain and Ireland three 
days are given; in other places more. If the laſt of 
theſe three days happen to be Sunday, the bill is to be 
paid on Saturday, but theſe days of grace are not al- 
lowed to bills payable at ſight. 

2. Bills of exchange are diſtinguiſhed by the appella- 
tion of Foreign and Iulaud bills; the firſt being thoſe 
which paſs from one country to another, and the latter 
ſuch as paſs between parties reſiding in the /ame country ; 
and the univerſal conſent of merchants had long ſince 
eſtabliſhed a ſyſtem of cuſtoms relative to Foreign bills, 
which was adopted as part of the law in every com- 
mercial ſtate. | 


It does nat appear that iz/erd bills of exchange were 


very frequent in Eng/and before the reign of Charles i : 
(fee 6 Mod. 29): And when they were introduced, they 
were not regarded with the fame favour as foreign bills. 
At length the Legiſlature by two different ſtatutes; 
9 & 10 M. z. c. 17: and 3 & 4 An. c.9.; ſet both on 
nearly the ſame footing : ſo that what was the law and 
cuſtom of merchants with reſpe& to the one, is now in 
molt reſpects the eſtabliſhed law of the country with re- 
ſpect to the other. 

The fſo!lowing are the moſt general forms of inland and, 
forcign bills of exchange ; but which are varied accord- 
ing to circumſtances, 


100 Londln January I, 1793. 

One month after date pleaſe to pay to 4. B. or order 
[or to me or my order] the ſum of one hundred pounds, 
and place the ſame to the account of 


To Mr. C. D. T3 
[Place of abode and buſineſs} 
Acc. C. D. 


Lenden, Jan. 1, 1793. Exchange tor C50 eng 

At fight [Or At fight of this my only bill of ex- 
change] pay to Mr. A. B. or order, Fifty pounds 
ſterling value received of him, and place the ſame to 
account, as per advice. [Or without further advice] from 


To Mr. C. D. Ee. „. 


—- * — — 


i Loadon, Jan. 1, 1793. 
Exchange for 10,000 liv. Tournoiſes. 


At fifteen days. after date Or, at one, two, Sc. 
uſances] pay this my firſt bill of exchange, (ſecond 
and third of the ſame tenor and date not paid) to 
Meſſrs. A. B. and Co. or order, Ten thouſand livres 
Tournoiſes, value received of them, and place the ſame 
'to account, as per advice from | 


To Mr. E. F. C. D. 


[£20 London, Jan. 1, 1793. 


BILL or EXCHANGE. I. 3-6. 


4 


The two other bills of the foreign ſet, are varied thus 
« firſt and third, and © firſt and ſecond not paid.” 

3. A Promiſſory Note, is a leſs complicated kind of ſe- 
curity, and may be defined to be, an engagement in 
writing to pay a certain ſum of money, mentioned in it, 


to a perſon named, or to his order, or to the bearer at 


large. At firit theſe notes were conſidered only as 
written evidence of a debt; for it was held that a pro- 
miſlory note was not aſſignable or indorſible over, within 
the cullom of merchants; and that if in fact ſuch a 
note had been indorſed or aſſigned over, the perſon to 
whom it was fo indorſed or aſſigned, could not maintain 
an action within the cuſtom againſt the drawer of the 
note; nor could even the perſon to whom it was in the 
firſt inſtance made payable, bring ſuch action. 1 Sal. 
129: 2 Ld. Raym. 757, 9. But at length they were re- 
cognized by the Legiſlature and put on the ſame footing 
with inland bills of exchange; by Szat. 3 & 4 An. c. 9; 
(made perpetual by Sat. 7 Ar. c. 25.4 3) ; which en- 
acts that promiſſory notes payable to order or bearer, 
may be aſſigned and indorſed, and action maintained 
thereon, as on inland bills of exchange. 


Foxm or ProOmissoRY NoTEs. 


1120 London, Fan. 1, 1793. 
I promiſe to pay A. B. or bearer on demand Twenty 
pounds fer value received, 1 


Two months after date, we and each of us promiſe 
to pay to Mr. C. B. or order, Twenty pounds value 
received, A. B. 
| C. D. 

4. By the Stats. 15 Geo. 3. c. 51: and 17 Geo. 3. 
c. 30, made perpetual by Sat. 27 Geo. 3. c. 16, all ne- 


gotiable notes and bills for leſs than 205. are declared 


void; and notes or bills between that ſum and 5 J. muſt 
be made payable within 21 days after date; muſt par- 
ticularize the name and deſcriptions of the payees ; mutt 
bear date at the time and place they are made; mult be 
atteſted by a ſubſcribing witneſs, and the indorſement of 


them mult be attended with the ſame ſtrictneſs in all re- 


ſpects, and made before the notes or bills become due. 
Bills of exchange and promiſſory notes mult now be 


drawn on ſtampt paper. The ſtamp is proportioned, 


under Stat. 31 Geo. 3. c. 25, to the amount of the bill, 
from 34. to 25.—lf foreign bills are drawn here the 
whole ſet muſt be ſtampt—But bills drawn abroad of 
neceſſity are not liable to any ſtamp duty. 

Bills of exchange having been firſt introduced for the 
convenience of commerce, it was formerly thought that 
no perſon could draw one, or be concerned in the ne- 


gotiation of it, who was not an actual merchant; but it 


ſoon being found neceſſary for others, not at all engaged 


in trade, to adopt the ſame mode of remittance and ſe- 
curity, it has been ſince decided that any perſon capa- 
ble of binding himſelf by a contract, may draw or ac- 
cept a bill of exchange, or be in any way engaged in 
the negotiation of it, (and, ſince the Stat. 3 & 4 An. c. , 


be a party to a promiſſory note,) and ſhall be conſidered 


as a merchant for that purpoſe. Carth 82: 2 Vent. 292, 
Comb. 152: 1 Show, 126: 2 Shows 501: Latw. 891, 
1585: 12 Mod. 36, 380: Salk. 126. : 

But an infant cannot be ſued on a bill of exchange, 
Carth, 160,—Nor a feme covert; except in ſuch caſes as 
ſhe is allowed to act as a feme ſole. 1 Ld. Raym, 147 : 
Salk. 116. See title Baron and Feme. 

Where there are two joint-traders, and a bill is drawn 
on both of them, the acceptance of one binds the other, 
if it concern the joint trade; but it is otherwiſe, if it 
concern the acceptor only, in a diſtin intereſt and re- 
ſpect. 18Salk.126: 1 Ld. Raym. 175. 

Sometimes exchange is made in the name and for 
the account of a third perſon, by virtue of full power 
and authority given by him, and this is commonly term. 
ed procuration; and ſuch bills may be drawn, ſubſcribed, 
indorſed, accepted and negotiated, not in the name or 
for the account of the manager or tranſactor of any or 
all of theſe branches of remittances, but in the name 
and for the account of the perſon who authoriſed him, 
Lex. Merc. 

5. A promiſſory note in its original form of a promiſe 
from one man to pay a ſum of money to another bears 
no reſemblance to a bill of exchange. When it is in- 
dorſed, the reſemblance begins, for then it is an order 
by the indorſer to the maker of the note, who by his 
promile is his debtor, to pay the money to the indorſee. 
—The indorſer of the note correſponds to the drawer 
of the bill; the maker to the drawee or acceptor ; and 
the indorſee to the payee—When this point of reſem- 
blance is once fixt, the law is fully ſettled to be exactly 
the ſame in bills of exchange and promiſſory notes: and 
whenever the law is reported to have been ſettled with 
reſpect to the acceptor of a bill, it is to be conſidered 
as applicable to the (drawer, or) maker of a note ; when 
with reſpect to the drawer of a bill, then to the firſt in- 
dorſer of a note; the ſubſequent indorſers and indorſees 
bear an exact reſemblance to one another. 2 Burr. 676. 

Both bills and notes are in two different forms, being 
ſometimes made payable to ſuch a man or his order, or to 
the order of ſuch a man; ſometimes to ſuch a man or 
bearer, or ſimply to bearer. 

'The firſt kind have always been held to be negotiable; 
but where they were made payable to the or of ſuch a 
man, exception has been taken to an action brought by 
that man himſelf, on the ground that he had onlv an 
authority to indorſe ; but the exception was not allowed. 
10 Mod. 286: 2 Show, 8: Comb. 401: Carth. 403 :;—And 
it is now decided law, that bills and notes payable to 
bearer, are equally transferable as thoſe payable to or- 
der ; and the transfer in both caſes equally confers the 
right of action on the hong ſide holder. 1 Black. Rep. 485: 
3 Burr, 1516: Stat. 3 & 4 An. c. 9. $5: 1 Burr. 452, 9. 
The mode of transfer however is different; bills and 
notes payable to beareg are transferred by mere delivery, 
the others by indorſement. 

6. The bills and notes mentioned above are con- 
ſidered merely as ſecurities for money; but there is a 
ſpecies of each which is conſidered as money itſelf. 
Theſe are Bank-notes, bankers* caſh-notes, and drafts on 
bankers payable on demand. ; 

Bank-mtes are treated as money or caſh in the ordi- 
nary courſe or tranſactions of buſineſs by common con- 


ſent, which gives them the credit and currency of mo- 
ney 
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ney to every effectual purpoſe; they are as much con- 

ſidered to be money as guineas themſelves; 1 Burr. 457, 

and it ſeems are as lawful a tender. See Stat. 5 M. & M. 
c. 20. $288 3 Term Rep. 554. | 


Bankers caſh notes and drafts on bankers, are ſo far 


conſidered as money among merchants, that they receive 
them in payment as ready caſh; and if the party receiv- 
ing them do not within a reaſonable time demand the 
money he muſt bear the loſs in caſe of the bankers? 
failure. What ſhall be conſtrued to be a reaſonable 
time has been ſubje& to much doubt; it was formerly 

conſidered as a queſtion of fa& depending on the cir- 
cumſtances of the caſe, to be determined by a jury; 
but it is now eſtabliſhed to be a queſtion of law to be 
decided by the court, though the preciſe time is ne- 
ceſſarily undetermined. 1 Black. Rep. 1. See 1 Ld. Raym. 
744: 1 Stra. 415, 6,550: 2 Stra. 910, 1175, 1248. 
And on the whole the beſt rule in theſe caſes ſeems to 
be, that drafts on bankers, payable on demand, ought to 
be carried for payment on the very day on which they 
are received; if from the diſtance and ſituation of the 
parties that may conveniently be done. 10 

Bills of exchange and promiſſory notes, though ac- 

cording to the general principles of law, they are to be 
conſidered only as evidences of a ſimple contract, are yet 
in one reſpect regarded as ſpecialties; and on the ſame 
footing with bonds; for unleſs the contrary be ſhewn by 
the cefendant, they are always preſumed to have been 
made on a good conſideration ; nor is it incumbent on 
the plaintiff either to ſhew a conſideration in his decla- 
ration, or to prove it at the trial. 1 Black. Rep. 445: 
* Peckham v. Word, K. B. Eaft. 18 Geo. 3.— However 
though foreign bills were always entitled to this pri- 
vilege it was not without ſome difficulty that it was ex- 
tended to inland bills; and notes are indebted for it to 
the ſtatute. 2 Ld. Raym. 758: 1 Black. Rep. 487. 
7. Bills of exchange, contrary to the general nature 
of hoſes in action, are by the cultom of merchants, aſ- 
ſignable or negotiable without any fiction, and every 
perſon to whom they are transferred may maintain an 
action in his own name againſt any one, who has before 
him in the courſe of their negotiation rendered himſelf 
reſponſible for their payment. The ſame privilege is 
conferred on nates by the Statute, But the inſtrument or 
- writing which conſtitutes a good bill of exchange ac- 
cording to the cuſtom, or a good note under the Statute 
muſt have certain eſſential qualities. 3 /// 213. 

One of theſe qualities is, that the bill or note ſhould 
be for the payment of money c; and not for the 
payment of money and the doing ſome other act; (2 Sra. 
1271;) for chele inſtruments being originally adopted 
for the convenience of remittance, and now conſidered 
only as ſecurities for the future payment of money muſt 
undertake oxy for that; and it mult be money in ſpecie, 
not in good Za India bonds, or any thing elſe which 
can itſelf be only conſidered as a ſecurity. Bull. N. P. 
273. | 

Another requiſite quality 1s, that the inſtrument mult 
carry with it a perſona: and certain credit, given to the 
drawer or maker, not conlined to credit on any particu- 
lar fund. 3 i, 213. But in the application of this 
principle there ſeenis to be a material diſtinction be- 
tween bills and notes. As to the former, where the 


fund is ſuppoſed to be in the hands of the drawee, the 


objection holds in its full force; not only becauſe it may 
be ancertain whether the fund will be productive, but 
becauſe the credit is not given to the per/ox of the 
drawer ; but where the fund -on account of which the 
money is payable, eſther is in the hands of the drawer, 
or he is accountable for it, the objection will not hold, 
becauſe the credit is perſonal to him, and the fund is 
only the conſideration of his giving the bill. — With re- 
ſpect to a note, if the drawer promiſe to pay out of a 
particular fund, then within his power, the note will be 
good under the ſtatute: the payment does not depend 
on the eircumſtance of the fund's proving unproductive 
or not, but there is an obligation on his per/-al eredit; 
the bare making of the note being an acknowledge- 
ment that he has money in his hands. See o/celyne v. 
Laſſere, Fort. 281: 10 Mod. 294, 316—Fenny v. Herle, 
1 Stra. 591: 2 Ld. Raym. 1361: 8 Mod. 205: Darwkes 
& ux. v. Deloraine, 3 Wil/. 207 : 2 Black. Rep. 782.—On 
the principle which governed theſe caſes an order from 
an owner of a ſhip to the freighter to pay money oz 
account of freight, was held to be no bill of exchange. 
2 Stra. 1211.—Bant ſuch a bill from the freighters of a 
ſhip, to any other perſon, if good in other reſpects 
would certainly not be bad, though made payable on ac- 
count of freight; becauſe indiſputably there is a perſon- 
al credit given to the drawer, the words ** on account 
of freight,” only expreſſing the conſideration for which 
the bill was given. See Prer/en v. Dunlop, Dong. 571.— 
And there may be cafes where the inſtrument may ap- 


- pear at firſt ſight to be payable out of a particular fund, 


but in reality be only a diſtinction how the drawee is to 
reimburſe himſelf, or a recital of the particular ſpecies 
of value received by the maker of a note; in which 
caſes their validity reſts on the perſonal credit given to 
the acceptor of the bill, or drawer of the note. 2 Ld. Raym. 
1431, 1545: 2 Stra. 762: Barn. X. B. 12. 

Another eſſential quality to make a good bill or note 
is, that it muſt be abſolutely payable at all events; and 
not depend on any particular circumſtances which may 
or may not happen in the common courſe of things. 
3 Hilj. 213: 1 Burr. 325 : See 2 Ld. Raym. 1362, 1396, 
1563: 8 Med. 363: 4 Vin. 240. fl. 16: 2 Stra. 1151: 
4 Med. 242: 1 Burr. 323. In the caſe of notes how- 
ever it is not neceſſary, that the time of payment ſhould 


be abſolutely fixed; it is ſufficient if, from the nature of 


the thing the time muſt certainly arrive, on which their 
payment is to depend; (2 Stra. 1217: 1 Burr. 227;) for 
here the words of engagement make the debt; and it 
is no direction to another perſon; the former part of 
the note 1s a promiſe to pay the money, and the reſt is 
only hxing the particular time when it is to be paid. 
It is ſufficient if it be certainly, and at all events pay- 
able at that time, whether the maker live till then, or die 
in the interim. And it has been decided that a promiſe 
to pay ** within two months atter ſuch a ſhip ſhall be 
paid off“ will make a good note; for the paying off 
the ſhip is a thing of a publick nature and morally cer- 
tain. See 1 Stra. 24: 1 1%. 262, 3.—But this indul- 
gence ſeems to have been carried almoſt too far ; and 
tuch a latitude feems incompatible with the nature and 
original intention of a bill of exchange; its allowance in 
tavour of promiſſory notes ariſing entirely from a liberal 
conſtruction of the ſtatute on which the negotiability of 
thoſe notes depends, | 
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In moſt of the caſes where the ſeveral inſtruments have 
been denied the privilege of bills and notes, it is not for 


that reaſon to be concluded that they are of no force: 
when the fund frem which they are to be paid, can be- 


proved to have been productive, or the contingency on 
which they depend has happened, they may be uſed as 
evidence of a contract, according to the circumſtances 
of the cafe, or according to the relation in which the 
parties ſtand to one another. Sce 2 Black. Rep. 1072. 

No preciſe form of words is neceſſary to make a bill 


of exchange or a note under the ſtatute; any order 


which cannot be complied with, or promiſe which can- 
not be performed, without the payment of money, 


| will make a good bill or note. Thus an order to de- 


liver money, or a promiſe that ſuch a one ſhall re 
ceive it. 10 Mod. 287: 2 Ld. Raym. 1396 : 1 Stra. 629, 
706: 1 Wil. 263: 3 Will. 213; 8 Mod, 364: 
All. 1. 

The words value received being in general inſerted in 
bills and notes, there ſeems to have been ſome doubt, 
whether they were eſſential; in one caſe, (Banbury v. 
Liffet, 2 Stra. 1212,) where the want of theſe words 
was objected, a verdict was given on that account againſt 
the inſtrument, but thay, caſe ſeems a very doubtful au- 


thority—On ſeveral occaſions it appears to have been 


ſaid incidentally by the court, and at the bar, that 


theſe words are unneceſſary. Fort. 232: Barn. XK. B. 88: 


8 Med. 267: 1 Show. 5, 497: 3 Lord Raym. 1556, 
1481: Lutw. 889: 1 Mod. Ent. 310.—And the point is 
now fully ſettled that theſe words are not neceſſary; for as 
theſe inſtruments are always preſumed to have been made 
en a valuable conſideration, words which import no 


more, cannot be eſſential. I bhite v. Ledwick, K. B. Hil, 
25 Geo, 3- 


Whether it be eſſential to the conſtitution of a bill of 
exchange, that it ſhould contain words which render it 
negotiable, as 79 order or 70 bearer, ſeems not hitherto to 
have received a direct judicial deciſion. There are two 
caſes in which the want of ſuch words was taken as an 
exception; but as there were other exceptions, the point 
was not decided. 2 Stra. 1212: 3 #7. 212.—In an- 


other caſe, the ſame exeception was taken and over- 


ruled, but urder ſuch circumſtances that the point was 
not generally determined. 2 }7/. 35 3.—If in a doubt- 
ful point however it may be allowed to reaſon on general 
principles, it ſhould ſeem, that it being the original 
intention and the actual uſe of bills of exchange that they 
ſhovld be negotiable, ſuch drafts as want theſe operative 
words are not entitled to be declared on as ſpecialties, 


| however they may be ſufficient as evidence to maintain 


an action of another kind. Yad, 42.—But it has been 
ruled that ſuch words are not neceſſary in notes, and 
that the perſon to whom they are made payable may 
maintain an action on them, within the ſtatute againſt 
the maker. Mor v. Paine, Hard. 288. 


II. Ax Acckrraxct is an engagement to pay a bill 
of exchange according to the tenor of the acceptance. 
The circumſtances which generally concur in an accept- 
ance are that the party to whom it is addreſſed binds 


himſelf to the payment, after the bill has iſſued, before 


it has become due, and according to its tenor; by either 
ſubſcribing his name or writing the word accep/s, or 


* 


accepted, or accetted A. B. But à man may be "0 


as acceptor without any of theſe circumſtances. : 

An acceptance may be either written or verbal; if 
the former, it may be either on the bill itſelf, or in 
ſome collateral writing, as a letter, He. 1 Sta. 648 — 
In foreign bills it has always been underſtood that a 
collateral or parol acceptance was ſufficient : 1 $a. 
648: 3 Burr. 1674: Hardw. 75. And it is now ſettled 
that ſuch acceptance is alſo good in caſes of inland bills; 
as by word, Lumley v. Palner, 2 Stra. 1000; or by letter, 
1 AiF. 717 (613). 

The acceptance is uſually made between the time of 
iſſuing the bill and the time of payment ; but it may 
alſo be made before the bill has iſſued, or after it has 
become due; when it is made before the bill is iſſued, 
it is rather an agreement to accept, than an actual ac- 
ceptance; but ſuch agreement is equally binding as an 
acceptance itſelf. 3 Burr. 1663: Doug. 284: 1 Ath. 715, 
(611) When the acceptance is made after the time of 
payment is elapſed, it is conſidered as a general pro- 
miſe to pay the money: and if it be to pay according 
to the tenor of the bill, this ſhall not invalidate the ac- 
ceptance, though the time being paſt, it be impoſſible 
to pay according to the tenor; but theſe words ſhall be 
rejected as ſurpiuſage. 1 Salk. 127, 9: 1 Ld. Raym. 364, 
574: 12 Mod. 214, 410: Carth. 459. 

Acceptance is uſually made by the drawee, and when 
before the iſſuing of the bill, is hardly ever made by any 
other perſon ; but after the iſſuing the bill it often hap- 
pens, either that the drawee cannot be found, or re- 


fuſes to accept, or that his credit is ſuſpected, or hae 


he cannot by reaſon of ſome diſability render himſelf re- 
ſponſible : in any of theſe caſes an acceptance by another 
perſon, in order either to prevent the return of the bill, 
to promote the negotiation of it, or to ſave the reputa- 
tion of, and prevent an action againſt, the drawer, or ſome 
of the other parties, is not uncommon : ſuch an ac- 
ceptance is called an acceptanee for the honour of the 
perſon on whoſe account it is made. 

That engagement which conſtitutes an acceptance, is 
uſually made to the holder of the bill, or to ſome per- 
ſon who has it in contemplation to receive it; and then 
the acceptor muſt anſwer to him, and to every one who 
either has had the bill before, or ſhall afterwards have it 
by indorſement: bur it is frequently made to the drawer 
himſelf ; and then it may be binding on the party mak- 
ing the engagement or not, according tothe circumſtances 
of the caſe. | 

The mere anſwer of a merchant to the drawer “that 
he will duly honour his bill”? is not of itſelf an accept- 
ance, unleſs accompanied with circumſtances which may 
induce a third perſon to take the bill by indorſement 1 
but if there be any ſuch circumſtances, it may amount 
to an acceptance, though the anſwer be contained in a 
letter to the drawer. Coop. 572, 4: 1 Ath. 715, (611). 
And an agreement to accept may be expreſſed in ſuch 
terms as to put a third perſon in a better condition than 
the drawer. If one, meaning to give credit to another, 
make an abſolute promile to accept his bill, the draweror 
any other perſon may thew ſuch promiſe on the exchange 
to procure credit, and a third perſon advancing his mo- 
ney on it has nothing to do with the equitable circum- 
ſtances which may ſubliſt between the drawer and acceptor. 


Dougl. 286, (299). A 
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An acceptance is generally according to the tenor of 
the bill; and then it is called a general and abſolute ac- 
ceptance : but it may differ from the tenor in ſome ma- 
terial circumſtances, and yet, as far as it goes, de binding 
on the acceptor, Thus it may be for a leſs ſum than 
that mentioned in the bill; or it may be for an enlarged 
period. 1 Stra. 214: Marius 21.—80 the drawee may 
accept a bill which has no time mentioned for payment, 
and which is held to be payable at fight, to pay, at a 
diſtant period; which acceptance will bind him, 11 d. 
190. | 
"I bill was payable the iſt of January ; the drawee 
accepted to pay the 1ft of March: the holder ſtruck our 
the 1ſt of March, and inſerted the iſt of January, and 
when it was payable according to that date, preſented it 
for payment, which the acceptor refaſed ; on which the 
holder reſtored the acceptance to the original form; and 
the court held that it continued binding. Price v. Shute, 
Eaft. 33 Car. 2.—80 the acceptance may «rec the pay- 
ment to be made at a different place from that men- 
tioned in the bill, as at the houſe of a banker. See 2 Sha. 
1195.—So0 alſo the acceptance may differ from the tenor 
of the bill in its mode of payment, as to pay half in 
money, half in bills. Ball. N. P. 2;0.—An acceptance 
may alſo be conditional, as to pay when certain goods 
conlipned to the acceptor, and for which the bill is 
drawn, ſhall be ſold.“ 2 Sia. 1152. 

What ſhall be conſidered as an abſolute or conditional 


acceptance is a queſtion of law to be determined hy the 


court, and is not to be left to the jury. 1 7m Rep. 182: 
See 1 Stra. 648: 1 Ath. 717, (612).—lf the acceptance 
be in writing, and the drawee intend that it ſhould be 
only conditional, he muſt be careful to expreſs the con- 
dition in writing as well as the acceptance ; for if the 
acceptance ſhould, on the face of it appear to be abſolute, 
he cannot take advantage of any verbal condition an- 
nexed to it, if the bill ſhould be negociated and come to 
the hands of a perſon unacquainted with the condition 
and even againſt the perſon to whom the verbal con- 
dition was expreſſed, the burthen of proof will be on che 
acceptor, Doug. 286.—A conditional acceptance, when 


the conditions on which it depends are performed, be- 


comes abſolute. Corp. 571.—But if the conditions on 
which the agreement to accept a bill is made, be not 
- complied with, that agreement will be diſcharged. Doug, 
297. 
. acceptance by the cuſtom of merchants as ef- 
ſectually binds the acceptor, as if he had been the 
original drawer ; and, having once accepted it, he cannot 
afterwards revoke it. Oo. Zac. 308: Hard. 487. 

A very ſmall matter will amount to an acceptanee; and 
any words will be ſufficient for that purpoſe, which ſhew 
the party's aſſent or agreement to pay the bill; as if upon 
the tender thereof to him, he ſubſcribes, accepred, or ac- 
cepted by me A. B. or, I accept the bill, c. theſe clearly 


amount to an acceptance. Molloy, book 2. cap. 10. ſet. 


15. 
ie the party under - writes the bill, pre/ented ſuch a day, 
or only the day of the month; this is ſuch an acknow- 
ledgement of the bill as amounts to an acceptance, 
3 New Abr. 610: Comb. 401. So if he order a direction 
to another perſon to pay it. Bull. N. P. 270. 

If the party ſays, Leave your bill auith me and J will 


accept it, or, call for it to-morrow and it ſhall be accepted; | 


Vol. I. 


theſe words, according to the cuſtom of merchants, as 
effectually bind, as if he had actually figned or ſubſcrib- 
ed his name according to the uſual manner. 

But if a man ſays, Leave your bil} with me; I will 
look over my accounts ard don between the dratver and me, 
and call to-morrotv, and accordingly the bill fhall be accepted; 
this does not amount to a compleat acceptance; for the 
mention of his books and accounts ſhews plainly that he 
intended only to accept the bill, in caſe he had effects of 
the drawer's in his hands. And fo it was ruled by the 
Lord Chief Juſtice Hale, at Guiluhall. Molli, book 2. cap. 
10. feet. 20. 

A foreign bill was drawn on the defendant, and being 
returned for want of acceptance, the defendant ſaid, that 
if the bill came back again he weuld pay it; this was ruled 
a good acceptance. 3 New Abr. 610, cites Mich. 6 Geo. f. 
B. R.. Carr v. Coleman. 

If a merchant be deſired to accept 2 bill, on the ac- 
count of another, and to draw on a third, in order to 
reimburſe himſelf, and in conſequence he draw a bill on 
that third perſon ; the bare act of drawing this bill, will 
not amount to an acceptance of the other. 1 Term Rep. 269. 

An agreement to accept or honour a bill, will in 
many caſes be equivalent to an acceptance, and whether 
that agreement be merely verbal, or in writing, is im- 
material: If A. having given or intending to give credit 
to B. write to C. to know whether he will accept ſuch 
bills as ſhall be drawn on him on B.'s account; and C. 
return for anſwer, that he will accept them; this is 
equivalent to an acceptance ; and a ſubſequent prohi- 
bition to draw on him on B.'s account, will be of no 
avail, if in fact, previous to that prohibition the credit 
has been given. 3 Burr. 1663. 

If a book-keeper or ſervant, or other perſon having 


authority, or who uſually tranſacts buſineſs of this nature 


for the maſter, accept a bill of exchange, this ſhall bind 
ſuch matter. 3 New Ar. 611. 

If a bill be drawn on a ſervant (as a clerk of a corpo- 
ration, &c.) wich a direction to place the money io the 
account of his employer, and the ſervant accept it 
generally, this renders him liable to anſwer perſonally to 
an indorſee. 2 Stra. 955: Hardw. 1. 

If a % be accepted, and the perſon who accepted the 
ſame happens to die before the time of payment, there 
muſt be a demand made of his executors or adminiſtrators ; 
and on non-payment, a proteſt is to be made, although 
the money becomes due before there can be adminiſtra- 
tion, Ic. : | 

Forging the acceptance of any Bill of exchange, or the 
number or principal ſum of any accountable receipt, is 
made felony, by Stat. 7 Gee. 2. c. 22. 


III. According to the difference in the ſtile of negoti- 
ability of bills and notes, the modes of their transfer 
alſo differ. Bills and notes payable to bearer are tranſ- 
ferred by delivery: if payable to A. B. or bearer they 
are payable to bearer, as if A. B. were not mentioned. 
1 Burr. 452: 3 Burr. 1516: 1 Black. Rep. 485. But to 
the transfer of thoſe payable to order, it is neceſſary in 
addition to delivery that there ſhould be ſomething, by 
which the payee may appear to expreſs his order. Thys 
additional circumſtance is an indor/ement ; ſo called from 
being uſually (though not neceſſarily) written on the 
back of the note or bill. 

Where 
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Where no regulation is made by act of parliament 
(ſee ante I. 4,) relative to the negotiation of bills or 
notes, no particular form of words 1s neceſſary to make 
an indorſement ; only the name of the indorſor mult 

"appear upon it, and it mult be written or ſigned by him, 
or by ſome perſon authorized by him for that purpoſe. 

Indorſements are either in full or in blank; a full in- 
dorſement 1s that by which the indorſor orders the mo- 
ney to be paid to ſome particular perſon, by name: a 
blank indorſement conſiſts only of the name. of the in- 
dorſfor—Blank indorſements are moſt frequent, indeed 
almoſt univerſal in bufineſs.—A blank indorſement ren- 
ders the bill or note afterwards transferable by delivery 


only, as if it were payable to bearer; for by only. 


writing his name the indorſor ſhews his intention that 
the inſtrument ſhould have a general currency, and be 
transferred by every poſſeſſor. Doug. 617, (639), 611, 
(633). 

Except where reſtrained by ſtatute (See ante I. 4,) 
The transfer of a bill or note may be made at any time 
after it has iſſued, even after the day of payment ; and, 
in caſe of bills, where the acceptor relides at a diſtance 
from the drawer, is frequently made before acceptance. 
1 Ld. Raym. 575: See 3 Term Rep. 80: 3 Burr. 15 16: 
1 Black. Rep. 485: Doug. 611, (633). 

An indorſement may be made on a blank note, before 
the inſertion of any date or fum of money, in which caſe 


the indorſor is liable for any ſum, at any time of pay- 


ment that may be afterwards inſerted ; and it is imma- 
terial whether the perſon taking the note on the credit 
of the indorſement knew whether it was made before 


the drawing of the note or not; for in ſuch a caſe the 


indorſement is equivalent to a letter of credit for any in- 
definite ſum. Doug. 496, (514). | 

On a transfer by delivery, it is ſaid that the perſon 
making it ceaſes to be a party to, or ſecurity for, the 
payment of a bill or note ; (1 Ld. Raym. 442: 12 Med. 
241: 1 Salk. 128:) yet it ſeems there can be little 
doubt that he is liable in another fort of action; as for 
money had and received, Sc. See 3 {erm Rep. 757: 4 
Term Rep. 177. 

Though a blank indorſement be a ſufficient transfer, 
and may enable the perſon, in whoſe favour it is made, 
to negotiate the inſtrument, yet it is in his option, to 
take it either as indorſee, or as ſervant or agent to the 
indorſor ; and the latter may, notwithſtanding his in- 
dorſement, declare as holder in an action againſt the 
drawer or acceptor, Nothing is more uſual than for the 


holder of a bill or note to indorſe it in blank, and ſend 


it to ſome friend for the purpoſe of procuring the accep- 
tance or the payment; in this caſe it is in the power of 


the friend, either to fill up the blank ſpace over the in- 


dorſer's name, with an order to pay the money to him- 
ſeif, which ſhews his election to take as indorſee; or to 
write a receipt which ſhews he is only the agent of the 
indorſer. 1 Salk. 125, 128, 130: 1 Show. 163: 2 Ld. 
Raym. 871. And, on this principle one, to whom a bill 
was delivered with a blank indorſement, and who carried 
it for acceptance, was admitted, in an action of trover 
for the bill againſt the drawee, to prove, the delivery of 
it to the jatter. 1 Sa/k. 130: 2 Ld. Raym. $71. 

Tune original contract on negotiable bills and notes is to 


pay to ſuch perſon or perſons, as the payee, or his indorlees, | 


or their indorſees ſhall direct; and there is as much privity 


* 


between the laſt indorſor and the laſt indorſee, as between 
the drawer and the original payee, When the payee 
aſigns 1t over, he does it by the law of merchants, for 
as a thing in action, it is not aſſignable by the general 
law. The indorſement is part of the original contract, 
is incidental to it in the nature of the thing, and muſt 
be underpod to be made in the ſame manner as the 
inſtrument was drawn; the indorſee holds it in the ſame 
manner and with the ſame privileges, qualities, and ad- 
vantages as the original payee, as a transferable ne. 
gotiable inſtrument, which he may indorſe over to 


another, and that other to a third, and ſo on at pleaſure; 
for theſe reaſons an indorſor for à valuable conſideration 


cannot limit his indorſement by any reſtriction on the 
indorſee, ſo as to preclude him from transferring it to 
another as a thing negotiable. 2 Bury. 1222, 3, 6, — 
See alſo Com. 311 : 1 Stra. 457: 2 Burr. 1216: 1 Black, 
Rep. 295: and as to the effect of Reltrictive Indorſe- 
ments, fee Doug. 615, (637) : 617, (639, 640). 

Where the transfer may be by delivery only, that tran. 
fer may be made by any perſon who by any means, 
whether accident or theft has obtained the poſſeſſion ; 
and any holder may recover againſt the drawer, ac- 
ceptor or indorſor in blank, it ſach holder gave a 
valuable conſideration without knowledge of the acci- 
dent. 1 Burr. 452: 3 Burr. 1516: 1 black. Rep. 485, 
The ſame principle applies alſo to the caſe of a bill 
negotiated with a blank indorſement. Peacock v. Rhodes 
& al. Doug. 611, (613); where the court held, that 
there was no difference between a bill or note indorſed 
blank, and one payable to bearer. They both paſs*by 
delivery, and poſſeſſion proves property in both caſes. 
The holder of either cannot with propriety be conſidered 
as aſſignee of the payee: an aſſignee muſt take the 
thing alligned, ſubject to all the equity to which the 
original party was ſubject: if this rule were applied to 
bills and notes, it would ſtop their currency, and would 


render it neceflary for every indorſee to enquire into all. 


the circumſtances, and the manner in which the bill 
came to the indorſor ; but the law is now clearly 
ſettled, that a holder coming fairly by a bill or aote, 
is not to be affected with the tranſaction between the 
original parties, | 

But a transfer by indir /ement where that is neceſſary, 
can only be made by him who has a right to make it, 
and that is ſtrictly only the payee, or the perſon to whom 
he or his indorſees have transferred it, or ſome one claim- 
ing in the right of ſome ot thele parties. — Bills and 
notes in favour of partners muſt be indorſed by chem all, 
or at leaſt by one in the firm of the houſe; and a bill 
drawn by two perſons payable to them or order, mult 
be indorſed by both. Doug 630, (553) in note. 

If a bill or note be made or indorſed to a woman while 
ſingle, and ſhe afterwards marry, the right to indorſe 
it over belongs to her hutband, tor by the marriage he 
is entitled to all her perſonal property. 1 Stra. 516: Ca. 
L. E. 246. | 

If a man become bankrupt, the property of bills and 
notes of which he is the payee or indorſee, veſts in his 
aſſignees, and the right to transfer is in them only. —lf 
the holder of a bill or note die, it devolves to his execu- 
tors or adminittrators, and they may indorſe it, and 
their indorſee maintain an action, in the ſame manner 


as if the indorſement had been made by the teitator or 
| inteſtate. 
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inteſtate. But on their indorſement they are liable per 
brally to the ſubſequent parties, for they cannot charge 
the effects of the teſtator.— [hey may alio he the indor/ces 
of a bill or note in their quality of executors or adinint- 
ſtrators; as where they receive one from their teſtator or 
inteſtate; and in that character they way bring an action 
on it againſt the acceptor, or any of the other parties, 
3 Will. 1: 2 Stra. 1260: 2 Barnes 137: 2 Burr. 1225: 
1 Term Rep. 487: 10 Med. 315. 

When a bill payable to order is expreſſed to be for the 
ve of another perſon than the payee, yet the right of 
transfer 1s in the payee, and his indorſee may recover 
againſt the drawer or acceptor. Carth. 5: 2 Vent. 30g: 
2 Show. 509. 

It has been adjudged, that a bill of exchange cannot 
be indorſed for part, ſo as to ſubject the party to ſeveral 
actions. 3 New Abr. 610: Carth. 406: 1 Saik. 65. 


IV. By the very act of drawing a bill, the drawer 
comes under an implied engagement to the payee, and 
to every ſubſequent holder, fairly entitled to the poſſeſ- 
fion, that the perſon on whom he draws is capable of 
binding himſelf by his acceptance, that he is to be 
found at the place at which he is deſcribed to be, if that 
deicription be mentioned in the bill; that if the bill be 
duly preſented to him, he will accept it in writing on 
the bill itſelf, according to its tenor; and that he will 
pay it when it becomes due, if preſented in proper time 
tor that purpoſe. 

In default of any of theſe particulars, the drawer is 
liable to an action at the ſuit of any of the parties before 
mentioned, on due diligence being exerciſed on their 
parts, not only for the payment of the original ſum 
mentioned in the bill, but alſo in ſome cales for da- 
mages, intereſt and coſts ; and he is equally anſwerable 
whether the bill was drawn on his own account, or on 
that of a third perſon ; for the holder of che bill is not to 
be affected by the circumſtances that may exiſt between 
the drawer and another; the per/onal credit of the drawer 
being pledged for the due honour of the bill, Beawes, 

See ante I. 7. | 
If a man write his name on a blank piece of paper, 
and deliver it to another, with authority to draw on it a 
bill of exchange to any amount, at any diſtance of time, 
he renders himſelf liable to be called on as the drawer 
of any bill ſo formed by the perſon to whom he has 
given the authority. 1 H. Black. Rep. 313. 

If acceptance be refuſed and the bill returned, this 1s 
notice to the drawer of the refuſal of the drawee; and 
then the period when the debt of the former is to be con- 
ſidered as contracted, is the moment he draws the bill; 
and an action may be immediately commenced againit 
him; though the regular time of payment, according to 
the tenor of the bill, be not arrived, For the drawee 
not having given credit, which was the ground of the 
contract, what the drawer had undertaken has not been 
performed. Doug. 55, Mitford v. Mayor ; See alſo a Stra. 
949, cited 3 W1l/. 16, 17. 

When a bill of exchange is indorſed by the perſon to 
whom it was made payable, as between the indorſor 
and indorſee, it is a new bill of exchange; as it is 
alfo between every ſubſequent indorſor and indorſee: 
the indorſor therefore, with reſpect to all the parties 
ſubſequent to him, ſtands in the place of the drawer, 
being a collateral ſecurity for the acceptance and pay- 
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ment of the bill by the drawee : his indorſement impoſes 
on him the ſame engayement that the drawing of the 
bill does on the drawer ; and the period when that en- 
gagement attaches is the time of the indorſement. 
1 Salk. 133: 2 Show. 441, 494: 2 Burr. 674. 

Nothing will diſcharge the indorſor from his engage- 
ment but the abſolute payment of the money, not even 
a judgment recovered againſt the drawer or any previous 
indorſor. 3 Mod. 86: 2 Show. 441, 494.— Neither is the 
engagement of an indorſor diſcharged by an ineffectual 
exccution againft the drawer or any prior or ſubfequent 
indorfor. 2 Black. Rep. 1235. and fee 4 Term Rep. 825. 

The engagement of the drawer and indorſors is how- 
ever ſtill but conditional-—The holder in order to in- 
title himſelf to call upon them in conſequence of it, 
undertakes to perform certain requiſites on his part, a 
failure in which precludes him from his remedy againſt 
them. —Where the payment of a bill is limited at a cer- 
tain time after fight, it is evident the holder mult pre- 
ſent it for acceptance, otherwiſe the time of payment 
would never come: it does not appear that any pre- 
ciſe time, within which this preſen:ment mult be made 
has in any caſe been aſcertained: but it mult be done 
as ſoon as, under all the circumſtances of the caſe, that 
can conveniently be done; and what has been ſaid on 
the preſentment of bills and notes payable on demand, 
ſeems exactly to apply here. See ante I. 6. 

Whether the holder of a bill, payable at a certain 
time after the date be bound to preſent for acceptance 
immediately on the receipt of it, or whether he may 
wait till it become due, and then preſent it for payment, 
is a queſtion which ſeems never to have been directly de- 
termined : in practice however it frequently happens 
that a bill is negotiated and transferred through many 
hands, without acceptance; and not preſented to the 
drawee till the time of payment, and no objection is 
ever made on that account. See 5 Burr. 2671 : 1 Term 
Rep. 713. ' 

If however, the holder in fact preſent the bill for ac- 
ceptance, and that be refuſed, he is bound to give re- 
gular notice to all the preceding parties to whom he in- 
tends to reſort for non-payment ; to the drawer, that 
he may know how to regulate his conduct with reſpect 
to the drawee, and make other proviſion for the pay- 
ment of the bill; and to the indorſors, that they may 
ſeverally have their remedy in time againſt the parties 
on whom they have a right to call ; and if on account 
of the holder's delay, any loſs accrue by the failure of 
any of the preceding parties, he muſt bear the loſs. 
5 Burr. 2670: 1 Term Rep. 712. 

It is alſo the duty of the holder of a bill, whether ac- 
cepted or not, to preſent it for payment within a limited 
time; for otherwiſe the law will imply, that payment 
has been made; and it would be prejudicial to commerce 
if a bill might riſe up to charge the drawer at any diſ- 
tance of time, when all accounts might be adjuſted 
between him and the drawee.— For the old caſes on this 
ſubject, fee 1 Salk. 127, 132, 3. 1 Show. 155: 1 Ld. 
Raym. 743: 2 Stra. 829,— ! his time for demand of pay- 
ment ſeems at preſent to be regulated by the caſes as to 
notice to preceding indorſors immediately following. 

A preſentment either for payment or acceptance muſt 
be made at ſeaſonable hours; which are the common 
hours of buſineſs in the place where the party lives to 
whom the preſentment is to be made. 
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If acceptance or payment be refuſed, or the drawee of 
the bill or maker of the note has become inſolvent, or 
has abſconded, notice from the holder himſelf muſt be 
given to the preceding parties; and in that notice it 
is not enough to ſay that the drawee or maker refuſes, 


is inſolvent, or has abſconded, but it mult be added, 


that the holder does not intend to give him eredit. The 
purpoſe of giving notice is not merely that the indorſor 
ſhould know default has been made, for he is charge- 
able only in a ſecondary degree; but to render him 
liable, it muſt be ſhewn, that the holder looked to him 
for payment, and gave him notice that he did ſo. See 
1 Stra. 441, 515: 2 Black. Rep. 747; as to bills—and 
1 Stra. 649 : 2 Stra. 1087: 1 Term Rep. 170, as to notes. 

What ſhould be conſidered as a reaſonable time with- 
in which notice ſhould be given, either of non-accept- 
ance or non-payment has been ſubje& to much doubt 
and uncertainty ; it was once held, that a fortnight was 


a reaſonable time, but that is now much narrowed. 


1 Med. 27. . 

With reſpect to acceptance, it is uſual to leave a bill 
for that purpoſe with the drawee ?till the next day, and 
that is not conſidered as giving him time; it being 


underſtood to be the uſual practice; but if on being 


called on the next day, he delay or refuſe to accept ac- 
cording to the tenor of the bill, the rule now eſtabliſhed, 


Where the parties, to whom notice is to be given, 


reſide at a different place from the holder and drawee, 
is, that notice muſt be ſent by the next poſt—Under the 
{ame circumſtances, the ſame rule obtains in the caſe of 
non-payment. 1 Term Rep. 169.—5S0 alſo in caſe the drawee 
or maker has abſconded, or cannot be found, notice of 
theſe circumſtances, either in caſe of non-acceptance or 
non-payment, mult be ſent by the firſt poſt. 

The great difficulty has been to eſtabliſh any general 
rule, where the party entitled to notice reſides in the 
ſame place, or ata place at a ſmall diſtance from that in 
which the holder lives. On this point as well as on 
the queſtion of what ſhall be conſidered as a reaſonable 
time for making the demand of payment, it has been 
an object of no little controverſy, whether it was the 


province of the jury, or of the judge to decide; (See 


ante I.6;) till lately it ſeems the jury had been per- 
mitted to determine on the particular circumſtances of 
each individual caſe what time was reaſonably to be 
allowed, either for making demand or giving notice. 
Doug. 515, (681.) 

But it having been found that this was productive 
of endleſs uncertainty and inconvenience, the court on 
ſeveral occaſions have laid it down as a principle, that 
what ſhall be conſidered as a reaſonable time in either 
caſe is a queſtion of law: juries have however ſtruggled 
O hard to maintain their privilege in this reſpect, that 
in two caſes they narrowed the time for demand, con- 
trary to the opinion of the court; and on a ſecond trial 
being granted, they in both caſes adhered to their opinion, 
contrary to the direction of the judge, In one of them 
however, application being made for a third trial, the 
court would have granted it, had not the plaintiff pre- 
cluded himſelf by proving his debt under a commiſſion 
of bankrupt which had iſſued againſt the drawees of the 


cited. —In a third caſe, where the ſtruggle by the jury 
was to give a longer time for notice than was neceſlary, 
the court adhered to their principle and granted no lets 
than three trials. 1 Term Rep. 167, 9; lindal v. Brown, 
It ſeems therefore fully eſtabliſhed tkat what ſhall be 
reaſonable time is a queſtion. of law: and generally that 
a demand muſt be made, and notice given as ſoon as, 
under all the circumſtances, it is poſſible ſo to do. 

The reaſon why the law requires notice is, that it 
is preſumed that the bill is drawn on account of the 
drawee's having effects of the drawer in his hands; and 
that if the latter has notice that the bill is not accept- 
ed, or not paid, he may withdraw them immediately, 
But if he have no effects in the other's hands, then 
he cannot be injured for want of notice ; and if it 
be proved on the part of the plaintiff, that from the 
time the bill was drawn, till the time it became due, 
the drawee never had any effects of the drawer in 
his hands, notice to the latter is not neceſlary in order 
to charge him, for he muſt know this fat; and 
if he had no effects in the drawee's hands, he had 
no right to draw upon him, and to expect payment 
from him; nor can he be injured by the non-payment 
of the bill, or the want of notice that it has been dil. 
honoured. 1 Term Rep. 410; and ſee 1 Term Rep. 405. 

Yet though it appear that the drawer had no effects in 
the hands of the drawee, no action can be maintained 
againſt the /zdor/or, if no notice was given him of the 
bill beiag diſhonoured ; for though the drawer may have 
received no injury, the indorſor, who mult be preſumed 
to have paid a valuable conſideration for the bill, pro- 
bably has. 2 Term Rep. 714. 

Though in the caſe where the drawer has effects in 
the hands of the drawee, the want of notice cannot be 
waived by a ſubſequent promiſe by the drawer, to diſ— 
charge the bill; yet where he had no effects it may; 
though it appear that in fact he ſuſtained an injury for 
want of ſuch notice: ſuch a ſubſequent promiſe is an 


acknowledgment that he had no right to draw on the 


drawee, and if he has in fact ſuſtained damage it is his 
own fault, —But where damage in ſuch a caſe has been 
ſuſtained, and no ſubſequent promiſe appears, it may be 
very doubtful whether want of notice can be waived. 
See 2 Irm Rep. 713, 714. 

In the manner in which notice, either of non-accept- 
ance or non-payment is given, there is a remarkable dit- 
ference between inland and foreign bills; in the for- 
mer no particular form of words is neceſſary, to en- 
title the holder to recover, againſt the draweror indorſots, 
the amount of the bill on failure of the drawee or ac- 
ceptor ; it is ſufficient if it appear that the holder means 
to give no credit to the latter, but to hold the former 
to their reſponſibility. 1 Term Rep. 170.—But in foreign 
bills other formalities are , required ; if the perſon to 
whom the bill is addreſſed, on preſentment, will not ac- 
cept it, the holder is to carry it to a perſon veſted with 
a public character, who is to go to the drawee and de- 
mand acceptance, and if he then refuſe, the ofiicer is 
there to make a minute on the bill itſelf, conũſting of 
his initials, the month, the day and the year, with his 
charges for minuting. He muſt afterwards draw up a 


1 © bill between the time of the verdict and the application. | ſolemn declaration, that the bill has been preſented for | 
77 See Deug. 515 ; 1 Term Rep. 171, and the caſes there | acceptance, which was refuſed, and that the holder . 
ES . intends 
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ment, is to charge the drawer or indorſors, not only with 


with the expences of the proteſt. See Stra. 649. 
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jntends to recover all damages which he or the deliverer 
of the money to the drawer, or ary other may ſuſtain on 
account of the non-acceptance: the minute is in com- 
mon language termed the noting of the bill ; the ſolemn 
declaration, the protef, and the perſon whoſe office it 
js to do theſe acts a public notary : and to his proteſtation 
all foreign courts give credit. Mal. 254: Mar. 16, 

This prozeff mult be made within the regular hours of 
buſineſs, and in ſufficient time to have it ſent to the 
holder's correſpondent by the wery next pot after ac- 
ceptance refuſed ; for it it be not fent by that time, 
with a letter of advice, the holder will be conſtrued to 
have diſcharged the drawer and the other parties intitled 
to notice: and noting alone is not ſufficient, there mutt 
abſolutely be a proteſt to render the preceding parties 
liable. Bull. N. P. 271: 2 Term Rep. 713. 

But in this caſe the holder is not to ſend the bill itſelf 
to his correſpondent; he muſt retain it, in order to 
demand payment of the drawee when it becomes due. 

When the bill becomes due, whether it was accepted 
or not, it is again to be preſented for payment within 
the days of grace, and if payment be refuſed, the bill 
mult be proteſted for non-payment, and the bill itſelf, 
together with the proteſt, ſent to the holder's correſpon- 
dent, unleſs he ſhall be ordered by him to retain the 
bill, with a proſpect of obtaining its diſcharge from the 
acceptur. Beawes. 

As this proteſt on foreign bills muſt be made oz the 
laſt day of grace, and immediate notice ſent to the 
parties concerned, it ſeems ettabliſhed that ſuch a bill 
is payable, on demand made, at any time that day within 
reaſonable hours ; and that the acceptor has not the 
whole day to pay the bill. 4 Term Rep. 170. 

Befides the proteſt for non-acceptance, and non- 
payment, there may alſo be a protelit for better ſecurity; 
this is uſual when a merchant who has accepted a bill 
happens to become inſolvent, or is publicly reported to 
have failed in his credit, or abſents himſelf from *Change, 
before the bill he has accepted has become due; or 
when the holder has any reaſon to ſuppoſe it will not 
be paid ; in ſuch caſes he may cauſe a notary to demand 
better ſecurity, and on that being refuſed, make pro- 
telt for want of it; which proteit muit alſo be tent to 
the parties concerned, by the next poſt. Mar. 27: 1 Ld. 
Raym. 743. 

Where the original bill 1s loſt, and another cannot be 
had of the drawer, a proteſt may be made on a copy, 
eipecially where the refuſal of payment is not for want 
of the original bill, but merely for another cauſe. 
1 Show. 164. 

The effect of proteſt for non-acceptance or non-pay- 


the payment of the principal ſum, but with intereit, da- 
mages, and expences; which latter conſiſt uſually of the 
exchange, re-exchange, proviſion and poſtage, together 


Whenever intereſt is allowed, and a new action cannot 
be brought for it, which is the caſe on bills and notes, 
the intereſt is to be calculated up to the time of ſigning 
final judgment. 2 Burr. 1086, 7: and ſee 2 Term Rep. 52. 

The principal difference between foreign aud inland 
bills of exchange at common law, ſeems to have been 
this. A proteit for non-acceptance or non-payment of a 


foreign bill was, and ſtill is, eſtenually neceſſary to charge | 


the drawer on the default of the drawee; nothing, not 
even the principal ſum, could or can at this time be re- 
covered againſt him without a proteſt: no other form of 
notice having been admitted by the cuſtom of merchants 
as ſufficient: but on inland bills, ſimple notice, within a 
reaſonable time, of the default of the drawee, was held 
ſufficient to charge the drawer, without the ſolemnity of 
a proteſt; the diſadvantage ariſing from thence was this, 
that notice entitled the holder to recover only the ſum in 
the original bill, which in-many caſes might be a very 
ſerious diſadvantage: to remedy this inconvenience in 
ſome degree, the Stat. 9 & 10 W. 3. c. 17, and after- 
wards the Sat. 3 4 Anne, c. 9, were paſled ; the pro- 
feſled intention of which acts was to put inland bills on 
the ſame footing as foreign ones; ſo far as relates to the 
recovery of damages, intereſt and coſts, (i. e. expences) 
by means of the proteſt they have done it; but there are 
ſeveral minute particulars, in which, from an attentive 
peruſal of the acts, it will appear they ſtill differ. 

To the conſtitution of a bill of exchange, as has been 
ſaid before, it is not neceſſary that the words, value re- 
ceived, ſhould be inſerted; and the want of theſe in a 
foreign bill, cannot deprive the holder of the benefit of 
a proteſt ; but that benefit in caſe of non-payment is not 
given by the ſtatutes to inland bills which want theſe 
words, and therefore they cannot be proteſted for non- 
payment; and the ſecond act provides, that“ where 
theſe words are wanting, or the value is leſs than 201. 
no proteſt is neceſſary either for non- acceptance or non- 
payment,” the ſafeſt conſtruction of which ſeems to be, 
that inland bills, without the words value received, or 
under 20/. ſhall continue as at common law, and ſhall 
not be intitled to the -privilege of a proteſt, either for 
non-acceptance or non-payment. ; 

An inland bill, payable at ſo many days after Agb, 
cannot be proteſted at all; and no inland bill can be pro- 
teſted, till after the expiration of the three days of grace; 
notice of which proteſt is by the ſtatute to be ſeat within 
fourteen days after the protz{t. 4 Term Rep. 170. 

There appears alſo to be another difference ſubſiſting 
between foreign and inland bills of exchange ; for where 
acceptance and payment both are refuſed on foreign bills, 


it ſeems neceſſary that there ſhould be a proteſt for each; 


but under the Szat. 3 & 4 Ann. c. 9, it ſeems that one 
proteſt for either, on an inland bill is ſufficient. 

On inland bills where damages, intereſt and coſts, 
[expences] are to be recovered, there is more indul- 
gence in the time allowed for notice of non-payment 
than where only the principal ſum is to be recovered ; 
for when there is no proteſt for non-payment, preſenta- 
tion for payment mult be made fo early on the laſt day 
of grace, that the holder may give notice of non-pay- 
ment by the next poſt. See before. 

That part of the Hat. 3 & 4 Anne, c. 9, which puts 
notes on the ſame footing with inland bills, makes no 
expreſs proviſion for proteſting them for non-payment ; 
but there can be no doubt that the practice under which 
ſuch a proteſt is frequently made is founded in juſtice, 

As to ſeveral niceties relative to qualified acceptances, 
and proteſts under peculiar circumſtances. See Beawes 
Lex Merc. See allo 1 Wil. 185: Deng. 249. 

When a bill is once accepted abſolutely, it cannot in 
any caſe be revoked, and the acceptor is at all events 
bound, though he hear of the drawer's having failed the 
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next moment, even if the failure was before the accep- | cording to the directions of the act, either for non. ac. 


— — 
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tance.— The acceptor may however be diſcharged by an | ceptance or non-payment.” 
expreſs declaration of the holder, or by ſomething equi- | | : | | 
valent to ſuch declaration. Dong. 237, (249) — But no V. 1. Before the doQrine of Bills of Exchange was 
circumſtances of indulgence ſhewn to the acceptor by the | well underitood, and the nature and extent of the cuf. 
holder, nor an attempt.by him to recover of the drawer, | toms relative to them fully recognized by the courts 
will amount to an expreſs declaration of diſcharge. Doug. | the remedy on them was ſought in different forms of 15. - 
235, (247).—Neither will any length of time ſhort of | tion, according to the opinions which were entertained 
the ſtatute of limitations, nor the receipt of part of the | of the applicability of the ſeveral forms to the reſpec- 
money from the drawer or indorſor, nor a promiſe by | tive ſituations of the parties. See Haray. 485, 7: 1 Mia. 
indorſement on the bill by the drawer to pay the refidue, | 285: 1 Vent. 152: 1 Freem. 14: 1 Lev. 298: 11 My, 
diſcharge the holder's remedy againſt the acceptor. Dong. 190: Comb. 204: 1 Soak. 125: 12 Mod. 37, 345 : Shinn, 
238, (250) in note; but ſee Sira. 7533.—Sce ante II. 346: Str. 680: 8 Mod. 373: 1 Med. Ent. 312. pl. 13 

_ Though the receipt of part from the drawer or indorſor | Morg. Prec. 548 : Kefſebower v. Tims, B. R. E. 22 Geo. 3: 
be no diſcharge to the acceptor, yet the receipt of part | Bailey 475. The concluſion, reſulting from all which 
from the acceptor of a bill, or the maker of a note, is a | caſes ſeems to be, that where a privity exiſts between the 
diſcharge to the drawer and indorſors in the one caſe, | parties, there an action of debt, or of indebitatus afſum)- 
and to the indorſors in the other, unleſs due notice be | fi may be maintained; but that where it does not exif, 
given of the non-payment of the reſidue ; for the receipt | neither of theſe actions will lie. | 

.of part from the maker or acceptor without notice, is A privity exiſts, between the payee and the drawer of 
conſtrued to be a giving of credit for the remainder, and | a bill of exchange; the payee and drawer of a promiſſory 
the undertaking of the preceding parties is only condi- | note; the indorſee and his immediate indorſor of either 
tional, to pay in default of the original debtor on due | the one or the other ; and perhaps between the drawer 
notice given: but where due notice is given that the bill | and acceptor of a bill; provided that in all theſe caſes, 
is not duly paid, the receipt of part of the money from | a conſideration paſt reſpectively between the parties. 

an acceptor or maker, will not diſcharge the drawer or | But it ſeems to be conſidered, that no privity exiſts be- 
indorſors; for it is for their advantage, that as much | tween the indorſee and acceptor of a bill, or the maker 

- ſhould be received from others as may be. 1 Ld. Ram. | of a note, or between an indorſee and a remote indorſor 
744: 2 Sera. 745: 1 i. 48: Bull. N. P. 271.—S0 the | of either. 

receipt of part from an indorſor, is no diſcharge of the The action which is now uſually brought on a bill of 
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drawer or preceding indorſor. exchange, is a ſpecial action on the caſe, founded on the 
If the drawer of a note, or the acceptor of a bill, be | cuſtom of merchants. 
ſued by the indorſee, and the bail pay the debt and coſts, That cuſtom was not at firſt recognized by the court, 


this abſolutely diſcharges the indorſor as much as if the | unleſs it was ſpecially ſet forth, and therefore it was 
principal had paid the note or bill; and the bail cannot | deemed neceſlary to ſet forth by way of inducement, ſo 
afterwards recover againſt the indorſor in the name of the | much of it as applied to the particular caſe, and impoſed 


indorſee. 1 Wil/. 40. ; on the defendant a liability to pay. See 1 Wi//. 189: 
Though in order to intitle himſelf to call on any of the | 1 Ld. Raym. 21, 175: 3 Mod. 86: 4 Mod. 242. 
preceding parties, in default of the acceptor of a bill, or But when the cuſtom of merchants was recognized by 


inaker of a note, it be neceſſary that the holder ſhould | the judges as part of the law of the land, and they de- 
give due notice of ſuch default, to the party to whom he |. clared they would take notice of it, as ſuch, ex officio, it 
means to reſort, yet notice to that party alone is ſufficient | became unneceſſary to recite the cuſtom at full length ; 
as againſt him: it is not neceſſary that any attempt | a ſimple allegation, that “ the drawer, mentioning him 
ſhould be made to recover the money of any of the other | by his name, according to the cuſtom of merchants, drew his 
collateral undertakers; or in caſe of ſuch attempt being | bill of exchange, Sc.“ was ſufficient, And if the plain- 
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made, to give notice of its being without effect. Thus | tiff, fill adhering to former precedents, thought proper 

in order to intitle himſelf to recover againſt an indorſor, | to recite the cuſtom in general terms, and did not bring 

, it is not neceflary for the indorſee to ſhew an attempt to his caſe within the cuſtom fo ſet forth; yet if by the law 

Fo recover againſt the drawer of a bill of exchange, or the | of merchants, as recognized by the court, the caſe as 1 

b | payee-indorſor of a promiſſory note. See 1 Salk. 131, 3: | ſtated, intitled him to his action, he might recover; and 
bi; 1 Fr. 441: 1 Ld. Raym. 443; and finally, Heylin v. Adam- | the ſetting forth of the cuſtom was reckoned ſurplu- 

N ſon, 2 Burr. 669; on the principles of all which caſes it is | ſage, and rejected. See 1 Show. 317: 2 Ld. Raym. 1542. : 
* | now finally ſettled, that to intitle the indorſee to re- Whether the drawer of a bill, or the indorſor of a bill, 

| cover againſt the indorſor of 2n inland bill of exchange, | or of a note, receiving the bill or the note in the regular | 

q it is not neceſſary to demand the money of the firſt | courſe of negotiation before it has become due, can 7 

ik drawer. . | | maintain an action on it againſt the acceptor or maker, , 

3 By the ſaid Stat. 3 © 4 Anne, c. g. F 7, it is enacted, | in the character of indorſee, ſeems undecided ; but there g 

0 « that if any perſon accept a bill of exchange for and in | is a caſe which clearly ſhews that a drawer or indorſor 2 

6 ſatis faction of any former debt or ſum of money formerly | cannot maintain an action againſt the acceptor in the x 

| due to him, this ſhall be accounted and eſteemed a full character of indorſee, where the indorſement is after the we b 

| and complete payment of ſuch debt; if ſuch perſon ac- | ual of payment; becauſe when a bill is returned unpaid, 8 

cepting of any ſuch bill for his debt, do not take his due | either on the drawer or indorſor, its negotiability is at an . 

courſe to obtain payment of it, by endeavouring to get | end. Beck v. Robley, Tr. 14 Geo. 3. 1 H. Black. Rep. 89, 1 


the ſame accepted and paid, and make his proteſt ac- | in the notes. | The 


BILL or EXCHANGE V. 2. z. 


The action therefore in which the drawer or indorſor, 
after payment of the money in default of the acceptor, 
may recover, the firſt againſt the acceptor, and the latter 
againſt any of the preceding parties, muſt be brought in 
their original capacity as drawer or indorſor, and not as 
| indorſee. Vid. Simonds v. Parminter, 1 Wilſ. 185: Vid. 
Morg. Prec. 43, 44, 50: 4 {erm Rep. 82, 5. 

If the drawee, without having effects of the drawer, 
accept and duly pay the bill without having it proteſted, 
he may recover back the money in an action for money 

aid, laid out and expended to the uſe of the drawer. 
Vid. Smith v. Viſſen, 1 Term Rep. 269. 

Inſtead of bringing an action on the cuſtom or on the 
ſtatute, the plaintiff may in many caſes ule a bill or note, 
only as evidence in another action; and where the in- 
ſtrument wants ſome of the requiſites to form a good 
bill or note, the only uſe he can make of it is to give it 
in evidence; or if the count on the iaſtrument be defec- 
tive he may give it in evidence, in ſupport of ſome of 
the other counts for money had and received, or money 
lent and advanced, according to the circumſtances of the 
tranſaction. Tathek v. Harris, 3 Term Rep. 174. 

The holder of the bill or note may ſue all the parties 
who are liable to pay the money; either at the ſame 
time, or in ſucceſſion ; and he may recover judgment 
againſt all, if ſatisfaction be not made by the payment 
of the money before judgment obtained againſt all; and 
proceedings will not be ſtaid in any one action but on 
payment of the debt and coſts in that action, and the 
colts in all the others in which he has not obtained judg- 
ment. Vid. Gelding v. Grace, 2 Bl. Rep. 749. 

But though he may have judgment again all, yet he 
can recover but one ſatis faction; yet though he be paid 
by one, he may ſue out execution for the coſts in the ſe- 
veral actions againſt the others. 2 VS 115: and ſee 
1 Stra. 15: fee ante IV. and title Bankrupt IV. 5. Oc. 
Io this action the defendant may plead the ſtatute of 

limitations; and by the expreſs proviſion of the flatute 
of Queen ne, all actions on promiſſory notes mult be 
brought within the ſame time as is limited by the ſtatute 
of James, with reſpect to actions on the caſe. And it is 


no good replication to this plea, that it was on account 


between merchants, where it appears to be for value re- 
* ceived, Comb. 190, 392. 

2. As the action on a bill of exchange is founded on 
the cuſtom of merchants, ſo that on a promiſſory note is 


founded on the ſtatute 3 & 4 Anne, c. 9; and uſually, 


though perhaps not neceſlarily, refers to it. In both cafes 
however it is neceſſary, that all thoſe circumſtances 
ſhould either be expreisly ſtated, or clearly and inevita- 
bly implied, which, according to the characters of the 
parties to the action, mult neceflarily concur in order to 
intitle the plaintiff to recover. 

In ſtatip̃g the bill or the note, regard muſt be had to 


the legal operation of each reſpeQtively. 1 Bury. 324, 5. 


It has. been decided that the legal operation of a bill, or 
of a note, payable to a fictitious payee, is, chat it is pay- 
able to the &earer, and therefore it is proper in the ſtate- 
ment of ſuch @ 4%¼, to alledge that the drawer thereby 
requeſted the drawee to pay ſo much money to the 
bearer ; in the ſtatement of ſuch a note, that the maker 
thereby promiſed to pay luch a ſum to the bearer. ere 
v.-Lewis, 3 Term Rep. 183: Minet Sal. v. Gibſon D al. 
4d. 485: Confirmed in Dom. Proc, See H. Black. Rep. 569: 


Collis v. Emett, H. Black. Rep. 313. and more fully as to 
this ſubject poſt. 3. of this diviſion. 

Or in ſuch a caſe, the plaintiff may ſtate all the ſpe- 
cial circumſtances, and if the verdi& correſpond with 
them, he will be intitled to recover. See 1 H. Black. Rep. 
569. 
A bill or note payable to the order of a man, may, 
in an action by him, be ſtated as payable to himſelf, for 


| that is its legal import: or it may be ſtated in the very 


words of it, with an averment that he made no order. 

If a note purport to be given by two, and be ſigned 

only by one, a declaration generally, as on a note by that 
one who ſigned it will be good; for the legal operation 
of ſuch a note is, that he who ſigned, promiſed to pay. 
Semb. 1 Burr. 323. 
On a note to pay jointly and ſeverally, a declaration 
againk one in the terms of the note will be good. Burchell 
v. Slocock, 2 Ld Raym. 1545. So on a note to pay 
jointly er ſeverally, Coop. 832; contrary to former de- 
terminations. — 

Inland bills and notes may be ſtated to have been made 
at any place where the plaintiff chuſes to lay his action, 
becauſe the action on them is tranſitory, and may be 
ſtated to have ariſen any where. In an action againſt 
the acceptor, it muſt be alledged that he accepted the 
bill, for the acceptance is the foundation of the action, 
but the manner of acceptance needs not to be alledged. 
2 Ld. Raym. 15 42: 1 Ld. Raym. 364, 5: 374, 5: 1 Salk, 
127, 9: Carth. 459. 

If the bill or note was payable to order, and the action 
by an indorſee, ſuch indorſements muſt be ſtated as to 
ſhew his title; an indorſement by the payee muſt at all 
events be ſtated, becauſe without that, it cannot appear 
that he made any order, on the exiſtence of which de- 
pends the title of the indorſee. If the firſt indorſement 
was ſpecial, to any perſon by name, in an action by an 
indorſee after him, his indorſement muſt, for the ſame 
reaſon, be ſtated: ſo alſo mutt all ſpecial indorſements. 

But if the indorſement was in blank, and the action be 
agaiuſt the drawer, acceptor, or payee, no other indorſe- 
ment is neceſſary to be ſtated than that of the payee ; in 
an action againſt a ſubſequent indorſor, his indorſement 
at leaſt muſt be added: in an action on a bill or note pay- 
able to bearer, no indorſement need be ſtated, becauſe 
it is transferable without indorſement. See ante III. 

In an action againſt the drawer or indorſor of a bill, 
or againſt the indorſor of a note, it is abſolutely neceſſary, 
on account of non-payment of the bill or note, to ſtate a 
demand of payment from the acceptor of the bill, or the 
maker of the note, and due notice of refuſal given to the 
party againſt whom the action is brought; for theſe cir- 
cumſtances are abſolutely neceflary to intitle the plain- 
tiff to maiatain his action; and a verdict will not help 
him on a writ of error The genera] rule of pleading in 
this caſe 15, that where the plaintiff omits altogether to 
{tate his title or caule of action, it is not neceſtary to prove 
it at the trial ; and therefore there is no room for pre- 
ſumption that there was actual proof. Ruft v. Aſpinal!, 
Doug. 679, (684) : but if the title be oniy imperfectly 
ttated, with the omiſſion only of ſome circumſtances ne- 


ceſſary to complete the title, they ſhall, atrer à verdict, 


be preſumed to have been proved; and in teme caſes no 
advantage can be taken of the want of them on a general 
demurrer, Dong. 684, in the notes, 
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BILL or EXCHANGE v. z. 


3. Moſt part of what might be ſaid as to the progf and 
 #:fence in actions on bills or notes, neceſſarily ariſes out 
of the general doctrine already explained. | 

The plaintiff muſt in all caſes prove ſo much of what 
is neceſſary to intitle him to his action, and of what muſt 
be ſtated in his declaration, as is not, from the nature of 
the thing and the ſituation of the parties, neceſſarily ad- 
mitted. | 

In an action againſt the acceptor, it is a general rule 
that the drawer's hand is admitted; becauſe the acceptor 
is ſuppoſed to be acquainted with the writing of his cor- 
reſpondent ; and by his acceptance he holds out to every 
one who ſhall afterwards. be the holder, that the bill is 
truly drawn. 1 Ld. Raym. 444: Str. 946: 3 Burr. 1354: 
See 1 Bl. 390.—In an action againſt the acceptor there- 
fore, where the acceptance was on view of the bill, 
whether in writing on the bill, or by parol, it is not ne- 
ceſſary to prove the hand-writing of the drawer.— That 
of the acceptor himſelf muſt of * courſe be proved; and 
that of every perſon through whom the plaintiff, from 
the nature of the tranſaction, mult neceſſarily derive his 
title. | 

On a bill payable to bearer, there is no perſon through 
whom the holder derives his title; in an action againſt 
the acceptor therefore, on ſuch a bill, he has only to prove 
the hand-writing of the acceptor himſelf. —But in an ac- 

tion againſt the acceptor of a bill payable to order, the 
Plaintiff muſt prove the hand-writing of the very payee 
who mult be the firſt indorſor. See 4 Term Rep. 28. —If 
the indorſement of the payee be general, the proof of his 
hand-writing is ſufficient ; if ſpecial, that of his indorſee 
muſt be proved ; but otherwiſe that of any other of the 
indorſors is not requiſite, though all the ſubſequent in- 
dorſements be ſtated in the declaration. Any ſubſequent 
holder may declare as the indo1ſee of the firſt indorſor; 
but in this caſe, in order to render the evidence correſ- 
pondent to the declaration, all the ſubſequent names 
muſt be ſtruck out, either at or before the trial. See 
ante III. . : 

But the plaintiff in the caſe of a transfer by delivery 
(See ante III,) may be called upon to prove that he gave 
a good conſideration for the bill or note, without the 
knowledge of its having been ſtolen, or of any of the 
names of the blank indorſors having been forged, 1 Burr. 
542: Dougl. 633, Peacock v. Rhodes.—And though the 
acceptance be ſubſequent to the indorſements, yet the ne- 
ceſſity of proving the payee's hand-writing is not, by this 
means, ſuperſeded. Say. 233: 1 Term Rep. 654. 

In an action by an indorſee againſt the drawer, the 
ſame rules obtain with reſpe& to proof of the hand-wri- 


ting of the indorſors as in an action againſt the accept- 


ors. See Collis v. Emert, 1 H. Black. Rep. 313.— That of 
the drawer himſelf -muſt of courſe be proved. It muit 
alſo be proved that the plaintiff has uſed due diligence. 


See ante IV. 
From the rule, that in an action againſt the drawer or 


| 


acceptor of a bill payable to order, there muſt be proof 


of the ſignature of the payee, firſt indorſor, and of all 
thoſe to whom an indorſement has been ſpecially made, 
aroſe the queſtion which long, and greatly, agitated the 
commercial world, on the ſubje& of indorſements in the 
name of f#itious prayees. A bill payable to the order of 
a fictitious perſon, and indorſed in a fictitious name, 
is not a novelty among merchants and traders, See Stone 


v. Freeland, B. R. Sittings after Eafter 1969, alluded to 
in 3 Term Rep. 176. —But in the years 1786, 7 and 8, 
two or three houſes conneCted together in trade, enter- 
ing into engagements far beyond their capital, and ap- 
prehending that the credit of their own names would not 
be ſufficient to procure currency to their bills, adopted, in 
a very extenſive degree, a practice which before had been 
found convenient on a ſmaller ſcale.— So long as the 
acceptors or drawers could either procure money to pay 
theſe bills, or had credit enough with the holder to have 
them renewed, the ſubject of theſe ſictitious indorſements 
never came in queſtion. But, when the parties could no 
longer ſupport their credit, and a commiſſion of bank. 
rupt became neceſſary, the other creditors felt it their 
Intereſt to reſiſt the claims of the holders of theſe bills ; 
and inſiſted that they ſhould not be admitted to prove 
their debts, becauſe they could not comply with the 
general rule of law requiring proof of the hanU-writing 
of the firſt indorſor. The queſtion came before the 
Chancellor by petition.—He directed trials at law, and 
ſeveral were had; three againſt the acceptor in the King's 
Bench, and one againſt the drawer in the Common Pleas, 
though not all expreſsly by that direction. See 7arleck v. 
Harris, 3 Term Rep. 174: Pere v. Lewis, 3 Term Rep. 
183: Minet & al. v. Gibſon Gal. 3 Term Rep. 483: Colli; 
v. Emett, 1 H. Black. Rep. 313. From the deciſions on 


| theſe caſes, the principal of which was affirmed in the 


Houſe of Lords, and which have ſettled that ſuch bills are 
to be conſidered as payable to bearer, (ſee ante 2, of this 
diviſion V.) it follows, that proof of the acceptor's hand 
only, 1s ſufficient to entitle the holder to recover on the 
bill; and in the caſe of Tailoct v. Harris, where a bill 
was drawn by the defendant and others on the defendant, 
it was determined that a Send fide holder for a valuable 
conſideration might recover the amount againſt the ac- 
ceptor in an action for money paid, or money had and re- 
cerved. | 

[The principal caſe above alluded to, as affirmed in the 
Houſe of Lords, is that of Miuet & al. v. Gib/on & al, 
already ſo often mentioned, It is better known by the 
name of Gibſon and Fohnſon v. Minet and Fector; and the 
opinions of the Judges in the Houſe of Lords, are very 
fully and accurately reported in 1 H. Black. Rep. 569. 
g g of the determination, as there ſtated, is as fol- 

ows. 

If a bill of exchange be drawn in favour of a #77295 
payee, with the knowledge, as well of the acceptor as the 
drawer ; and the name of ſuch payee be indorſed on it 
by the drawer, with the knowledge of the acceptor, which 
fictitious indorſement purports to be to the drawer him- 
ſelf or his order; and then the drawer indorſes the bill 
to an innocent indorſee for a valuable conſideration, and 
afterwards the bill is accepted ; but it does not appear that 
there was an intent to defraud any particular perſon ; ſuch 
innocent indorſee for a valuable conſideration may re- 
cover againſt the acceptor, as on a bill payable to bearer. 
Perhaps alſo, in ſuch caſe, the innocent indorſee might 
recover againſt the acceptor, as on a bill payable 70 5e 
order of the drawee ; or on a count ſtating the ſpecial cir- 
cumſtances. | 

Other caſes, Maſer & al. v. Gibſon & al. and Hunter 
v. Gib/on & al. were afterwards brought before the Houle | 
of Lords, (June 1793) on demurrers to evidence; on 


which the Judges gave their opinion, that it was not 
| | competent 


BILL or EXCHANGE VL 


competent to the defendants to demur ; and that on the 
record, as ſtated, no judgment could be given.—The 
whole diſcloſed-a ſyſtem of bill-negociation to the amount 
of a million a year, on fictitious credit, which ended in the 
bankruptcy of many; but which had at leaſt the good 
effect of ſhewing that the obligations of lat, are not fo 
eaſily eluded, as thoſe of honour and conſcience, ] 

In an action by an indorſee againſt an indorſor, it is 
not neceſſary to prove either the hand of the drawer or 
of the acceptor, or of any indorſor, before him againſt 
whom the action is brought; every indorſor being, with 
reſpect to ſubſequent indorſees or holders, a new drawer. 
1 Ld. Raym. 174: Str. 444: 2 Burr. 675. — Where an 


action is by one indorſor who has paid the money, proof 


muſt be given of the payment. 1 Ld. Raym. 743. 

In an action by the drawer againſt the acceptor, where 
the bill has been paid away and returned, it is neceſſary 
to prove the hand-writing of the latter, demand of pay- 
ment from him, and refuſal, the return of the bill and 
payment by the plaintiff, 10 Mod. 36, 7: 1 Wi. 185. 
See ante 1, of this Div. V. 

In an action on the caſe by the acceptor againſt the 
drawer, the plaintiff muſt prove the hand- writing of the 
defendant, and payment of the money by himſelf; or 
ſomething equivalent, as his being in priſon on execu- 
tion. 3 Will. 18, | 
Where a bill is accepted, or a bill or note is drawn or 

indorſed by one of two or more partners, on the part- 
nerſhip account, proof of the ſignature of the partner 
accepting, drawing, or indorſing, is ſufficient to bind all 
the reſt. 1 Salt. 126: 1 Ld. Raym. 175: fee Carvic v. 
Kickery, Doug. 653. 

Where a ſervant has a general authority to draw, ac- 
cept, or indorſe bills or notes, proof of his ſignature 1s 
ſufficient againſt the maſter ; but his authority muſt be 
proved, as that it was a general cuſtom for him to do ſo, 
Sc. See Comb. 450: 12 Mod. 346. 

An action on a bill of exchange being by an execu- 

tor, and upon a debt laid to be due to teſtator, it was 
held neceſlary to prove that the acceptance was in the 
teſtator's life-time. 12 Mad. 447. 
Where the defendant ſuffers judgment by default, and 
the plaintiff executes a writ of enquiry, it is ſufficient for 
the latter to produce the note or bill without any proof of 
the defendant's hand. See 2 Str. 1149: Barnes 233, 4: 
2 Black. Rep. 748: 3 Will. 155; and finally, 3 Tem Rep. 
301, Green v. Hearne; in which the Court ſaid, that by 
ſuffering judgment to go by default, the defendant had 
admitted the cauſe of action to the amount of the bill, 
becauſe that was ſet out on the record; and the only 
_ reaſon for producing it to the jury on executing the writ 
of inquiry, was to ſee whether any part of it had been 
paid. —And now it ſeems on ſuch judgment, a writ of 
inquiry is not neceſſary ; for the Court on application by 
the plaintiff, will, if no good reaſon be ſhewn tothe con- 
trary, refer it to the proper officer, to aſcertain the da- 
mages and coſts, and calculate the intereſt, —Ruled Auon. 
B. R. Hil. 26 Geo. 3. Bailey 67: Raſhleigh v. Salmon, H. 
Black. Rep. C. P. 252. | 

4. Beſides the different ſubjects of defence, which may 
be collected from the whole of the general principles 
here ſo fully entered into, the moſt uſual are thoſe which 
_ _— from the total want of conſideration, or from 

OL, 


Y 


the illegality of the conſideration for which the bill or 

note was given. See this Dict. title Confideration, ; 
In general no advantage can be taken of the illegality 

of the conſideration, but as between the perſons imme- 


diately concerned in the tranſaction; any ſubſequent 


holder of the bill or note, for a fair conſideration, can- 
not be affected by it.—But there are caſes, in which it 
has been determined, that by the conſtruction of certain 
ſtatutes, even the innocent indorſee ſhall not recover 
againſt the acceptor of the bill or drawer of the note, 
As on Stat. ꝙ Aune c. 14. F 1, which @//olutely invalidates 
notes, bills, &c, given for money won at play. 2 Stra. 


1155.,—So0 on Stat. 12 Anne . 2. c. 16.5 1, as to ſecu - 


rities on uſurious contracts; Lowe v. Haller, Doug. 736. 
And reaſoning by analogy, on Stat. 5 Geo. 2. c. 30. $11, 
againſt notes given by a bankrupt to procure his certifi- 
cate. See this Dic. title Bankrupt. 

It has however been repeatedly ruled at N;/-prius, that 
wherever it appears that a bill or note has been indorſed 
over, after it is due, which is out of the aſual courſe of 
trade, that circumſtance alone throws ſuch a ſuſpicion 
on it, that the indorſee muſt take it on the credit of the 
indorſor, and muſt ſtand in the ſituation of the perſon to 
whom it was payable. See 3 Term Rep. 80, 83. 


VI. See ante III. and the general principles, already 


exemplified. 
If a bank bill payable to A. B. or bearer, be loſt, and 


itis found by a ſtranger, payment to him would indemnify 


the Bank; yet A. B. may have trover againſt the finder, 
though not againſt his aſſignee for valuable conſideration, 
which creates a property. 3 Salk. 71. 

If the poſſeſſor of a bill by any accident loſes it, he muſt 
cauſe intimation to be made by a notary public before wit- 


neſſes, that the bill is loſt or miſlaid, requiring that pay- 


ment be not made of the ſame to any perſon without his 
privity. And by Stat. g & 10 HF 3. c. 17, if any in- 
land bill of exchange for five pounds or upwards, ſhall 
be loſt, the drawer of the bill ſhall give another bill of 
the ſame tenor, ſecurity being given to indemnify him, 
in caſe the bill ſo loſt be found again. 

If a bill loſt by the poſſeſſor ſhould afterwards come 
into the poſſeſſion of any - perſon paying a full and valu- 
able conſideration for it, without knowledge of its 
having been loſt, the drawer (and acceptor, if the bill 
was accepted) muſt pay it when due to ſuch fair poſ- 


ſeſſor, ſo that the proviſion of the Hatute may in many 


caſes be uſeleſs to the loſer of the bill.— But againſt the 
perſon who finds the bill, the real owner may maintain 
an action of trover. 1 Salt. 126: 1 Ld. Raym. 738. 

Stealing of bills of exchange, notes, Sc. is felony in 
the ſame degree, as if the offender had robbed the owner 
of ſo much money, c. And the forging bills of ex- 
change, or notes for money, indorſements, c. is fe- 
lony, by Stat. 2 Geo. 2. c. 25: 9 Geo. 2. c. 18. And wide 
Stat. 31 Geo. 2. c. 22. . 78. 


There are alſo BiLLs or CM RDir between merchants, 
of which the following is a form. 


HIS preſent writing witnefeth, That I A. B. of 
London, merchant, do undertake, to and with C. D. 
of, Kc. merchant, his executors and adminiſtrators, that if 
he the ſaid C. D. & WT or cauſe te be delivered unto 
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BILL. 


E. F. of, &c. or to his uſe, any ſum or ſums of money amount- 
isg to the ſum of, &c. of lawful Britiſh money, and ſhall 
take a bill under the hand and ſcal of the aid E. F. cou- 
feling and forwing the certuinty thereef'; that then I, my exe- 
cutors or adminiſtrators, ha ding the ſume bill delivered to me 
or them, fhall and will immediately, upon the receipt of the 
Same, pay, or eaije to be paid unto the ſaid C. D. his execus 
tors or aſſigns, all ſuch ſums of money as ſhall be contained in 
the ſaid bill; at, &. For which payment in manner and 
form aforeſaid, I bind myſelf, my executors, admin'flrators 
and affigns, by theſe preſents, In witneſs, Oc. 


BILL oy LADING, A memorandum ſigned by maſ- 
ters of ſhips, acknowledging the receipt of the merchants? 
goods, of which there uſually are three parts, one kept 
by the conſignor, one ſent to the conſignee, and one 
kept by the captain. See titles Factor, Merchant. 

BILL or RIGHTS, "The ftatute 1 Vn. and Mary, flat. 


2. cap. 2, is fo called; as declaring the true ige of, 


Britiſs ſubjects. See title Liberty, where this important 
act is ſtated at large. 

BILL or SALE, Is a ſolemn contract under ſeal, 
whereby a man paſſes the right or intereit that he hath in 
goods and chattels; for if a man promiſes or gives any 
chattels without valuable conſideration, or without deli- 
vering poſſeſſion, this doth not alter the property, be- 
cauſe it is audum pactum, unde nom oritur actio; but if a man 
ſells goods by deed under ſeal duly executed, this alters 
the property between the parties, though there be no con- 
ſideration, or no delivery of poſſeſſion; becauſe a man is 
eſtopped to deny his own deed, or affirm any thing con- 
trary to the manifeſt ſolemnity of contracting. Yuv. 196: 
Cre. Fac. 270: 1 Brown, 111: 6 Co. 18. 

But what is chiefly to be conſidered under this head, is 
the ſtatute of 13 &/iz. cap. 5; by which it is enacted, 
That all fraudulent conveyances of lands, Sc. goods 
and chattels, to avoid the debt or duty of another, ſhall 
(as againit the party only, whoſe debt or duty is fo en- 
deavoured to be avoided) be utterly void, except grants 
made bond fide, and on a good (which is conſtrued a wvalu- 
able) confideration.” 

A. being indebted to B. in 4007. and to C. in 20. C. 
brings debt againſt him, and, pending the writ, A. being 
poſſeſſed of goods and chattels to the value of 300. makes 
a fecret conveyance of them all without exception, to B. 
in ſatisſaction of his debt; but, notwithſtanding, con- 
tin ues in poſſeſſion of them, and ſells ſome of them, and 
others of them, being ſheep, he ſets his mark on: and 
reſolved that it was a fraudulent gift and ſale within the 
aforeſaid ſtatute, and ſhall not prevent C. of his execu- 
tion for his juſt debt; for though ſuch ſale hath one of 
the qualifications required by the ſtatute, being made to 
a creditor for his juſt debt, and conſequently on a valu- 
able conſideration ; yet it wants the other; for the own- 
er's continuing in poſſeſſion, is a fixed and undoudted 
character of a fraudulent conveyance, becauſe the poſſeſ- 
nion is the only indicium of the property of a chattel, and 
therefore this ſale is ug wade bond fide. 3 Co. 80: Mo. 
638: 2 Bull. 26. | 

As the owner's continuing in poſſeſſion of goods after 
his bill of ſale of them, is an undoubted badge of a frau- 
dulent conveyance, becauſe the poſſeſſion is the only 
indicium of the property of a chattel, which is a thing 

unſixed and tranſitory; fo there are other marks and cha- 


BILLUS. 


racters of fraud; as a general conveyance of them all 


without any exception; for it is hardly to be preſumed, 
that a man will ſtrip himſelf entirely of all his perſogal 


property, not excepting his bedding and wearing appa- 
rel, unleſs there was ſome ſecret correſpondence and good 


underſtanding ſettled between him and the vendee, for a 
private occupancy of all, or ſome part of the goods for 
his ſupport; alſo a ſecret manner of tranſacting ſuch bill 
of ſale, and unuſual clauſes in it: as that it is made ho- 
neſtly, truly, and 4end fide, are marks of fraud and col- 
luſion; for ſuch an artful and forced dreſs and appear- 
ance give a ſuſpicion and jealouſy of ſome defect var- 
niſhed over with it. 3 Co. 81: M. 638. 

If goods continue in the poſſeſſion of the vendor after 
a bill of ſale of them, though there is a clauſe in the bill 
that he ſhall account annually with the vendee for 
them, yet it is a fraud: ſince, if ſuch colouring were 
admitted, it would be the eaſieſt thing in the world toavoid 
the proviſions and cautions of the atoreſaid act. Mo. 638. 

If A. makes a bill of fale of all his goods, in conſider- 
ation of blood and natural affection, to his ton, or one of 
his relations, it is a void conveyance in reſpect of credi- 
tors; for the conſiderations of blood, Sc. which are 
made the motives of this gift, are eſteemed in their na- 
ture inferior to valuable conſiderations, which are ne- 
ceflarily required in ſuch ſales, by 13 Elia. cap. 5. 


IF A. makes a bill of ſale to B. a creditor, and after- 


wards to C. another creditor, and delivers poſſeſſion at 


the time of ſale to neither; afterwards C. gets poſſeſſion 


of them, and B. cakes them out of his poſſeſſion, C. can- 
not maintain treſpats, becauſe though the lirit bill of ſale 
is fraudulent againſt creditors, and ſo is the ſecond, yet 
they both bind 4. As therefore 3.'s is the elder title, 
the naked poſleſſion of C. ought not to prevail again it. 

See further on this ſubject title Fraud. — See alſo title 
Bankrupt II. 

BILL or STORE, A kind of licence granted at the 
Cu/lom-hinſe to merchants to carry ſuch ſtores and provi- 
ſions as are neceſſary for their voyage, cuſtom- free. A 
bill of ſufferance is a licence granted to a merchant, to 
ſuffer him to trade from one Exgliſb port to another, 
without paying cuſtem. See title Navigation Acts, 

BILLETS or GOLD, Fr. Siilet.] Are wedges or in- 
gots of gold, mentioned in the ſtatute 27 E. 3. c. 27. 

BILLET WOOD, Is (mall wood for fuel, which muſt 
be three foot and four inches long, and ſeven inches and 
a half in compaſs, Oc. juſtices of peace ſhall inquire 
by the oaths of fix men of the affiſe of let, and bging 
under fize, it is to be forfeited to the poor. Sat. 43 Elix. 
c. 14: vide 9 Au. c. 15: 10 An. c. 6. See Fuel. | 

BILLINGSGATE market to be kept every day, and 
toll is appointed by ſtatute : all perſous buying % in 
this market may fell the ſame in any other market by 
retail; but none but filkmongers ſhall tell them in ſhops : 
if any perſon thall buy any quantity of fiſh at Bin gate 
for others, or any fiſhmonger ſhall ingroſs the market, 
they incur a penalty of 204. And fiſh imported by fo- 
reigners ſhall be forfeited, and the veſſel, Sc. See 10 & 
11 V. 3. c. 24: 1 Geo. 1. Stat. 2. c. 18. /. 1. Oc. Vide 
Fiſb and Fiſhermen. DE 

BILLUS, A bill, ſtick or ſtaff, which in former times 
was the only weapon for ſervants.—It was long in ule for 
watchmen, and we are told is ſtill carried by. thole at 


Litchfield, See Stecvens's Shakſpeare. 
| BIOTHANETUS, 


BIO 
TIOTHANETUS, One who deſerves to come to an 


untimely end. Ordericus Vitalis, writing of the death of 
IViliiam Rufus, who was ſhot by Walter Tyrrel, tells us, 
that the biſhops, confidering his wicked life and bad 
exit, adjudged him eccl-frafticd weluti biothanetum ab/o/u- 
tore indiguum. Lib. 10. p. 782. 

EIRRET TUM, A thin cap fitted cloſe to the ſhape 
of the head: and 1s allo uſed for the cap or coif of a judge, 
or ſerjeant at law. Selm. 

BIRTHS, BURIALS, and MARRIAGES, Ec. By 
ſtatute, a duty was granted on % and burials of per- 
ſons, from 5ol. a duke, c. down to 10s, and 25. 
And the like on marriages ; allo bachelors, above twenty- 
five years of age, were to pay 1s, yearly. Stat. 6 7 
FF. z. c. 6. Exp. as to the duties. See tit. Stamps, T axes. 

BISACUTUS, An iron weapon double edged, ſo as 
to cut on both ſides. Fleta. lib. 1. c. 33. 

BISANTIUM, BGe/antine, or b:/art, An antient coin 
ſirſt coined by the Wellern emperors at Bizantium or Con- 

Hautinople. It was of two ſorts, gold and ſilver; both 
which were current in England. Chaucer repreſents the 
gold be/antine to have been equivalent to a duckat; and 
the ſilver Stine was computed generally at two fſhil- 
ings. In ſome old leaſes of land there have been re- 
ſerved, by way of rent, anum biſantium, wel duos ſolidos. 

BI-SCOT, At a ſeſſion of /e , held at Vi enbale in 
Norfolk, ꝙ Ed. 3, it was decreed, That if any ſhould not 
repair his proportion of the banks, ditches and cauſeys 
by a day afligned, xiid. for every perch unrepaired 
ſhould be levied upon him, which is called a b:law: and 
if he ſhould not, by a ſecond day given him, accompliſh 
the ſame, then he thould pay for every perch 2 5. Which 
is called 6:-/cot. Hi. ef Imbanking and Draining, f. 254. 

BISHOPSS and ARCHBISHOPS.—A Brsnoep (Epi/- 
eozus) is the chief of the Clergy in his dioce/e, and is the 
archbiſhop's ſuffragan or afliſtant. 
An ARCHBISHOP (Archiepi/copus) is the chief of the 
clergy in his province, and is that ſpiritual ſecular perſon 
who hath ſupreme power under the king in all ecclefiaſti- 
cal cauſes : and the manner of his creation and conſecra- 
tion, by an arch hep and two other biſhops, Cc. is re- 
gulated by Stat. 25 H. 8. c. 20. (See poſt Biſhop.) An 
archbiſhop is ſaid to be inthroned, when a biſhop is ſaid 
to be inſtalled ; and there are four things to compleat a 
biſhop or 4r: 45:/þop, as well as a parſon : firſt, election, 
which reſembles preſentation ; the next is confirmation, 
and this reſembles admiſſion; next, conſecration, which 
reſembles inſtitution ; and the laſt is inſtallation, reſem- 
bled to induction. 3 Satt. 72. In ancient times the arch- 
6:/p1p was biſhop over all Eng/and, as 1uſtin was, who is 
ſaid to be the firſt archliſh here; but before the Saxen 
conqueſt the Þy:tens had only one biſhop, and not any 
archb;fhop. 1 Rol. Rep. 328: 2 Roll. 440. 

But at this day, the ecclefiaſtical ſtate of England and 
Il ales is divided into two provinces or archbiſhop- 
ricks, to wit, Canterbmy and York, Each archbiſhop 
hath within his province biſhops of ſeveral dioceſes. The 
archbiſhop of Canterbury hath under him within his pro- 
vince, of ancient foundations, Rochefter, London, II u- 
efler, Norwich, Lincoln, Ely, Chicheſter, Sali/oury, Exe 
ter, Bath & Wells, Worcefler, Coventry and Litchfield, 
Hereford, Llandaff, St. David's, Bangor, and St. Aſaph ; 
and four founded by King Henry 8. erected out of the 

Tuins of diffolved monaſteries, viz, Glouceſter, Briſtol, 


BISHOPS. 


Poier berengh, and Orford. The archbiſhop of Tort hath 
under him four, vis. the biſhop of the county palatine 
of Chefer, newly erected, by King Henry 8. and annexed 
by him to the archbithoprick of 7074; the county pala- 
tine of Durham; Carli/ie ; and the e of Man, annexed 
to the province of Nor by King Hen. 8; but a greater 
number this archbithop ancieatly had, which time hath 
taken from him. Co. Lt. 94. 

He/}minfler was one of the new biſhopricks created by 
u. 8, out of the revenues of the diſſolved monaſteries. 
2 Burn. E. L. 78.—Thenas Thirlby was the only biſhop 


to Ed. 6. A. D. 1550, zoth March; and on the ſame 
day, it was diſfalved and added again to the biſhopric k 


wards filled the church with Benedlictine monks, and Eliz. 
by authority of parliament, turned it into a collegiate 
church, ſubje& to a dean. 

The archbifhap of Canterbury is now ſtiled metropolitanus 
primus totius Angliæ; and the archbiſhop of York ſtiled 
primus © metropolitanus Arghie. They are called arch- 
5/5995 in reſpect of the biſhops under them; and metro- 
politans, becauſe they were conſecrated at firſt in the 
metropolis of the province. 4 If. 94. Both the arch- 
Liſpobs have diſtin provinces, wherein they have ſuffra- 
gan biſhops of ſeveral dioceſes, with juriſdiction under 
them. The archbiſhop hath alſo his own dioce/e, where- 
in he exerciſes epiſcopal juriſdiction, as in his province he 
exerciſes archiepiſcopal; thus having two concurrent ju- 


— 


his dioceſe; the other as ſuperintendant, throughout his 
whole province, of all eccleſiaſtical matters, to correct 
and ſupply the defects of other biſhops. 

The archbiſhop is entitled to preſent by lapſe to all the 
eceleſiaſtical livings in the diſpoſal of his dioceſan biſhops, 
if not filled within fix months. (See title 4dvow/orn). And 
the archbiſhop has a cuſtomary prerogative, when a bi- 
ſhop is conſecrated by him, to name a clerk or chaplain 
of his own, to be provided for by ſuch ſuffragan biſhop ; 
in lieu of which it is now uſual for the bithop to make 
over by deed to the archbiſhop, his executors and aſligns, 
the next preſentation of ſuch dignity or benefice in the 
biſhop's diſpoſal within that ſee, as the archbiſhop him- 
ſelf ſhall chooſe; which is therefore called his Opr7or, 
which options are only binding on the biſhop himſelf 
who grants them, and not on his ſucceſſors. The pre- 
rogative itſelf, ſeems to be derived from the legatine 
power formerly annexed, by the Popes, to the Metropo- 
litan of Canterbury, | 

The Archbiſbip of Canterbury hath the privilege to crown 
all the Kings of England; and to have prelates to be his 
officers; as tor inſtance; the biſhop of L is his pro- 
vincial dean; the biſhop of Mincheſber, his chancellor; 
the biſhop of Lincoln, his vice- chancellor; the bifbop of 
Sali/eury, his precentor; the biſhop of Y/orcefer, his 
chaplain, Oc. It is the right of the archbi/5:p to call 
the biſhops and clergy of his progace to convocation, 
upon the king's writ ; he hath à fiſdicion in cafes of 
appeal, where there is a ſuppoſed default of juſtice in the 
ordinary; and hath a ſtanding juriſdiction over his ſuffra- 
gans: he confirms the election of biſhops, and after- 
wards confecrates them, c. And he may appoint co- 


adjutors to a biſhop that is grown infirm. He may con- 
fer degrees of all kinds; and cenſure and excommuni- 
Z 2 : Cate, 


that ever filled that ſee. He ſurrendered the biſhoprick | 


of London. Rym. Feed. 15. p. 222. Queen Mary after- 


AR e 


riſdictions, one as Ordinary, or the biſhop himſelf within 
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BISHOPS and ARCHBISHOPS. 


cate, ſuſpend or depoſe, for any juſt cauſe, c. 2 Roll. 
Abr. 223. And he hath power to grant diſpenſations in 
any caſe, formerly granted by the ſee of Rome, not con- 
trary to the law of God: but if the caſe is new and ex- 
traordinary, the king and his council are to be conſult- 
ed. Statt. 25 H. 8. c. 21: 28 H. 8. c. 16. $6. This 
diſpenſing power is the foundation of the archbiſhop's 
granting ſpecial licenſes, to marry at any place or time; 
to hold two livings and the like; and in this alſo is 
founded the right he exerciſes of conferring degrees in 
prejudice of the two Univerſities. He may retain eight 
chaplains: and, during the vacancy of any ſee, he is 
guardian of the ſpiritualties. Stats. 21 H. 8. c. 13: 25 H. 
8. c. 21: 28 H. 8. c. 16. | 
The archbiſhop of Canterbury hath the precedency of 
the clergy ; next to him the archbiſhop of Tor; next 
to him the biſhop of London; next to him the biſhop of 
Durham ; next to him the biſhop of Winchefter ; and then 
all the other biſhops of both provinces after the ſeniority 
of their conſecration ; but if any of them be a privy 


. councillor, he ſhall take place next after the biſhop of 


Durham. Co. Lit. 94: 1 Ought. Ord. Jud. 486. 
The firſt archbiſhop of York, that we read of, was 


Paulinum, who, by Pope Gregory's appointment, was 


made archbiſhop there, about the year of our Lord 622. 
Gd. 14. 

The Arcbbiſpop of York hath the privilege to crown the 
Queen-conſort, and to be her perpetual chaplain. 

The Archbi/hep of Canterbury is the firſt peer of the 
realm, and hath precedence, not only before all the other 
clergy, but alſo (next and immediately after the blood 
royal) before all the nobility of the realm : and as he 


hath the precedence of all the nobility, ſo allo of all the 


great officers of ſtate. God. 13. 

The Arcbbiſbop of York hath the precedence over all 
dukes, not being of the blood royal; as alſo before all 
the great officers of ſtate, except the Lord Chancellor. 
God. 14. 

A Biszor is elected by the king's congt d Hire, or 
licence to elect the perſon named by the king, directed 


to the dean and chapter; and if they fail to make elec- 


tion in twelve days, they incur the penalty of a premu- 
aire, and the king may nominate whom he pleaſes by 
letters-patent. Stat. 25 H. 8. c. 20. This was to avoid 


the power of the ſee of Rome. This election or nomina- 


tion, if it be of a biſhop, muſt be ſignified by the king's 
letters-patent to the archbiſhop of the province; if it be 
of an archbiſhop, to the other archbiſhop and two biſhops, 
or to four biſhops ; requiring them to confirm, inveſt 
and conſeerate the perſon ſo elected, which they are 
bound to perform immediately. After which the biſhop 
&e& ſhall ſue to the king for his temporalties, ſhall 
inake oath to the king and none other, and ſhall take 
reſtitution of his ſecular poſſeſſions out of the king's hands 


only. Archbiſhops and biſhops refuſing to confirm ſuchelec- 


tion, incur the penalties of a præmunire. On confirmation, 
a biſhop hath juriſdiction in his dioceſe ; but he hath not 
a right to his temporalties till conſecration. The conſe- 
cration of biſhops, c. is confirmed by act of parliament. 

It is directed in the form of conſecrating biſhops, that 


- a biſhop when conſecrated mult be full thirty years of age. 


It is held a biſhop hath three powers ; 1ſt. His power 
of ordination, which is gained on his conſecration, and 
not before; and thereby he may confer orders, Cc, in 


— 


- 


and alſo by refignation. 


any place throughout the world, 2. His power of juriC. 
dition, which is limited and confined to his fee, 3. His 
power of adminiſtration and government of the reve- 
nues; both which laſt powers he gains by his confirma- 
tion: and ſome are of opinion, that the biſtop”: juriſ. 
diction, as to miniſterial acts, commences on his election. 


Palm. 473, 4» 5: WES 
The king may not ſeize into his hands the temporal- 


ties of biſhops but upon juſt cauſe, and not for a con- 


tempt, which is only finable. See title Temporalties, 
Biſhops are allowed four years for payment of their firſt 
fruits, by . 6 Au. c. 27. Every biſhop may retain four 
chaplains. Vide Stat. 21 Hen. 9. c. 13. J. 16: 8 Eliz. c. I. 

A Biſhop hath his conſiſtory court, to hear eccleſiaſti- 
cal cauſes; and is to viſit the clergy, c. He conſe- 
crates churches, ordains, admits, and inſtitutes prieſts ; 
confirms, ſuſpends, excommunicates, grants licences for 
marriage, makes probate of wills, Sc. Co. Lit. g6 : 2 Rol. 
Ar. 230. He hath his archdeacon, dean and chapter, 
chancellor, and vicar-general, to aſſiſt him: may grant 
leaſes for three lives, or twenty-one years, of land uſually 
letten, reſerving the accuſtomed yearly rents. Sas. 32 H. 


8. c. 28: 1 LI. c. 19. /. 5. See this DiR. title Lea/es. 


The chancellor to the biſhop is appointed to hold his 


courts for him, and to aſſiſt him in matters of eccleſiaſti- 


cal law; who as well as all other eccleſiaſtical officers, 
if lay or married, muſt be a doctor of the civil law ſo 
created in ſome Univerſity. St. 37 H. 8. c. 17. 

By Stat. 24 Geo. 3. . 2. c. 35, The Biſhop of Len- 
don, or any biſhop by him appointed, may admit to the 
order of deacon or prieſt, ſubjects of countries out of his 
majeſty's dominions, without requiring the oath of obe- 
dience.—But no perſon ſhall be thereby enabled to ex- 
erciſe ſuch offices within his majeſty's dominions, 

By Stat. 26 Geo. 3. c. 84, The Archbiſhops of Canterbury 
or York, with ſuch other biſhops as they ſhall call to their 
aſſiſtance, may conſecrate ſubjects of countries out of his 
majeſty's dominions to be biſhops, without requiring the 
uſual oaths ; purſuing the forms preſcribed by the act. 
But no ſuch biſhops or their ſucceſſors, or perſons or- 
dained by them, ſhall exerciſe their functions within his 
majeſty's dominions. 

The right of trial by the Lords of Parliament, as their 
Peers, it is ſaid, does not extend to biſhops ; who though 
they are Lords of Parliament, and fit there by virtue of 
their baronies, which they hold jure eccle/e, yet are not 
ennobled in blood, and conſequently not peers with the 
nobility. 3 In. 30, 1: ſee 1 Comm. 401: 4 Comin. 204: 
and this Dict. title Parliament. 

Archbiſhopricks and B:ſhopricks may become void by 
death, deprivation for any very grofs and notorious crime, 
All reſignations muſt be made 
to ſome ſuperior, Therefore a biſhop mult reſign to 
his metropolitan, but che archbiſhop can reſign to none 
but the king himſelf. 1 Comm. 382. 

The following are ſome of the popular diſlinctions be- 
tween archbithops and biſhops. The archbiſhops have 
the ſtile and title of Grace, and Me Reverend Father in 
God by Divine Providence. The biſhops, thoſe of Lord, 


and Right Reverend Father in God by Divine perm'ſſions 


Archbiſhops are inthroned ; biſhops in/talled. 

Mr. Chriftian in his notes on 1 Comm. 380, ſays, that 
the ſuppoſed anſwer of a biſhop cn his conſectation, 
«© Molo: piſcopari, is a vulgar error, 

3 BISHOPRICES, 


BISH 


BISHOPRICK, The dioceſe of a biſhop. : 

BISSA, Fr. biche, cerva major, A hind. Mon. Angl, 
ol. 1. fol. 648. 

BISSEXTILE, 6:/extilis.] Leap year, ſo called be- 
cauſe the ſixth day before the calends of March is twice 
reckoned, making an additional day in the month of 
February; ſo that the biſſextile year hath one day more 
than the others, and happens every fourth year, I'his 
intercalation of a day was firſt invented by Julius Cœſar, 
to make the year agree with the courſe of the ſun. And, 
to prevent all doubt and ambiguity that might ariſe 
thereupon, it is enacted by the ſtatute de anno bifjextili, 
21 H. z, that the day increaſing in the leap-year, and 
the day next before, ſhall be accounted but one day. 
Brit. 209: Dyer 17. See title Tear. 

BISUS, %s, mica biſa, panis biſius, Fr. pain bis.] 
Brown bread, a brown loaf. Corwsl. | N 

BLACK ACT, or WALITHAMu Brack Acr. The 
Stat. 9 Geo. 1. cap. 22. is ſo called, having been occa- 
ſioned by ſome devaſtations committed near Waltham, 
in Hampſhire, by perſons in diſguiſe, or with their faces 
blacked, =By this act, perſons hunting armed and diſ- 
guiſed, and killing or ſtealing deer, or robbing warrens, 
or ſtealing fith out of any river, Ec. or any perſons un- 
lawfully hunting in his majeſty's foreſts, £c. or break- 
ing down the head of any fiſh-pond, or killing, Sc. of 
caitle, or cutting down trees, or ſetting fire to houſe, 
barn, or wood, or ſhooting at any perſon, or ſending 
anonymous letters, or letters ſigned with fiftitious name, 
demanding money, c. or reſcuing ſuch offenders, are 
guilty of felony without benefit of clergy. This act is 
made perpetual by 31 Geo. 2. c. 42. And ſee further, 
Stat, 6 Geo. 2. c. 37: 27 Geo. 2. c. 15. 

See alſo Stat. 16 Geo. 3. c. 30, againſt deer- ſtealers; 
the milder puniſhment inflicted by which act has been 
thought a virtual repeal of the puniſhment inflicted by 
the Black Act above recited. Leach's Hawk. P. C. i. c. 49. 
$ 7, and this Dict. titles For, Game, Deer-feealing. 

BLACK-BOOK, Is a book lying in the £xchequer. 
See State Annals 1 5 4. 

BLACK LEAD. By Stat. 25 Geo. 2. c. 10, Entering 
mines of black lead, with intent to ſteal, is made felony ; 
and by the ſame act offenders committed or tranſported for 
entering mines of black lead with intent to ſteal, eſcap- 
ing, or breaking priſon, or returning from tranſporta- 
tion, are excluded from clergy. 

BLACK-MAIL, Fr. aide, a link of mail, or ſmall 
piece of metal or money. ] S:gnikes in the North of Exgland, 
in the counties of Cumberland, Northumberland, Sc. a 
certain rent of money, corn, or other thing, anciently 
paid to perſons inhabiting upon or near the borders, be- 
ing men of name and power, allied with certain robbers 
within the ſaid counties; to be freed and protected from 
the devaſtations of thoſe robbers. But by Sat. 43 Eliz. 
cap. 13, to take any ſuch money or contribution, called 
black-mail to ſecure goods from rapine, is made a capital 
felony, as well as the offences ſuch contribution was 
meant to guard againſt. 

It is alſo uſed for rents reſerved in work, grain, or 
baſer money; which were called reditus nigri in contra- 
diftintion to the Hlanch farms, reditus albi. See tits. 
Alva Firma ard Blanch Firmes. | 

BLACK RO, The gentleman «fer of the black rod is 
chief gentleman uſher to the king; he belongs to the 


- 


| 


BLANK. 


garter and hath his name from the Slack rod, on the top 
whereof ſits a lion in gold, which he carrieth in his hand. 
He is called in the Black Book, fol. 255, Lator virge nigre, 
& hoſtiariusz and in other places virgæ bajulus, His 
duty is ad portandum virgam coram domino rege ad feſtum 
ſancti Georgii infra caſtrum de Windſore : and he hath the 
keeping of the chapter-houſe door, when a chapter of the 
order of the garter is ſitting; and in the time of parlia- 
ment, he attends on the houſe of peers. His habit is 
like to that of the regiſter of the order, and garter king 
at arms; but this he wears only at the ſolemn times of 
the feſtival of St. George, and on the holding of chapters. 
The Black rod he bears, is inſtead of a mace, and hath 
the ſame authority ; and this officer hath anciently been 
made by letters patent under the great ſeal, he having 
great power ; for to his cuſtody all peers, called in 
queſtion for any crime, are firſt committed. 

BLACKS OF WALTHAM. See tit. Black 4d. 

BLACK WELL-HALL. The public market of Black- 
wwell-hall, London, is to be kept every Thur/day, Friday and 
Saturday, at certain hours ; and the hall-keepers not to 
admit any buying or ſelling of woollen cloth at the ſaid hall 
upon any other days or hours, on penalty of 100/. Fac- 
tors ſelling cloth out of the market, ſhall forfeit 5 J. Sc. 
Regilters of all the cloths bought and ſold are to be 
weekly kept: and buyers of cloth otherwiſe than for 
ready money, ſhall give notes to the /ellers for the money 
payable ; and factors are to tranſmit ſuch notes to the 
owners in twelve days, or be liable to forfeit double value, 
Sc. Stat. 8 99 WW. 3. cap. 9.—See alfo Stat. 4& 5 
P. & M. c. 5. $26: 39 Eliz. c. 20. $12: 1 Geo. 1. 
e. 16. 

BLADARIUS, A corn- monger, meal-man, or corn- 
chandler. It is uſed in our records for ſuch a retailer of 
corn. Pat. 1 Ed. 3. par. 3. m. 13. See tit. Chthiers. 

BLADE, 6ladum.) In the Saxon ſignifies generally 
fruit, corn, hemp, flax, herbs, Sc. Will, de Mohan re- 
leaſed to his brother all the manor of T——, Salvo infkauro 
/uo & blado, Wc. excepting his ſtock and corn on the 
ground. Hence Sadie is taken for an ingroſſer of corn 
or grain. 

BLANCH FIRMES, In ancient times the crown-rents 
were many times reſerved in libris allis, or lauch firmes : 
In which caſe the buyer was ho'den de-albare frmam, dix. 
his baſe money or coin, worſe than ſtandard, was molten 
down in the Exchequer, and reduced to the fineneſs of 
ſtandand filver; or inſtead thereof, he paid to the King 
124, in the pound by way of addition. Lowndes's E Say 
upon Coins, p. 5. 

BLANDFORD, An act was paſſed for rebuilding the 
town of Blazeford in the county of Dorſet, burnt down 
by fire in the year 1731. Stat. 5 Geo: 2. c. 16, | 

BLANHORNDM, A liule bell. Leg. Adei/fan. c. 8. 

BLANK-BAR, Is uſed for the ſame with what we call 
a common bar, and is the name of a plea in Jar, which in 
an aQion ot treſpaſs is put in to oblige the plaintiff to aſ- 
ſign the certain place where the treſpaſs was committed : 
2 Cro. 594. 

BLANKS, Were a kind of white money coined by 
Hen. 5, in thoſe parts of France which were then ſubject 
to England, the value whereof was 84. Soso Annals, 
p. 585. Theſe were forbidden to be current in this realm. 
2 Hen, 6. c. 9. See tit, 41ba Firma. : 
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Branxs, In judicial proceedings, certain void 


ſpaces ſometimes left by miſtake. A blank (ſuppoſing 
ſome-thing material wagting) in a declaration, abates 


the ſame. 4 Ed. 4, 14: 20 H. 6, 18. And ſuch a blank, 


is a good cauſe of demurrer. Blanks in the impariance- 
roll aided er verdict for the pluintiff. Hob. 76; Parker 
v. Parker. 

BLASARIUS, Is a word uſed to ſignify an incen- 


diary. Phu, 


BLASPHEMY, Gloſphemic.) Is an injury offered to 
God, by denying that which is Cue and belonging to him, 
or attributing to him what 15 not agreeable to his nature. 
Lind w. cap. 1. And Glaſphoriics of God, as denying his 
being, or providence, and all contumelious reproaches of 
Feſus Chriſt, Sc. are offences by the Common Law, pu- 
miſhed by fine, impriſonment, pillory, Sc. 1 Hawk. 
P. C. And by ſtatute 9 & 10 . 3. 4. 33, if any one 
ſhall by writing, ſpeaking, Cc. deny any of the Perſons 

in the Trinily, to be God; aſſert there are more Gods 
than one, c. he ſhall be incapable of any office; and 


for the ſecond offence, be diſabled to ſue any alto; to 


be executor, Oc. and ſuffer three years, impriſonment. 
Likewiſe by Stat. 3 Fac. 1. c. 21, perſons jeſtingly or pro- 
phanely uſing the name of God, or of Je/us Chrif, or of 
the Holy Gh, or of the Trinity, in any ſtage play, Oc. 
incurs a penalty of 101. 

BLE, Signifies ſight, colour, Sc. And ble is taken 
for corn : As Boughton under the Blee, Ec. 

BLENCH, BL, ENCH-HOLDING. See tit. Aa 
Firma. 


BLENHEIM. See Marlboroggh Duke of. 


BLETA. Fr. bleche.] Peat or combutible-earth dug 


up and dried for burning. Rot. Parl. 35 Ed. 1. 
BLINKS, Boughs broken down from trees, and 
thrown in a way where deer are likely to paſs. 


BLISSOM, Corruptly called % äom, is when a ram 


goes to the ewe, from the 7eutonick, Blets, the bowels. 

BLOATED FISH OR HERRING, Are thoſe which 
are half dried. See tit, Fiſhery. 

BLODEUS, Sax. bd. Deep red colour; from 
whence comes bloat and bloated, wiz. ſanguine and 
high coloured, which in Kent is called a 222 colour; 
and a Glouje is there a red faced wench. Ihe prior of 
Burcefter, A. D. 1425, gave his liveries of this colour. 
Paroch. Antiq. 376. 

BLOOD, ſanguis.] Is regarded in deſcents of lands; 
for a perlon is to be the next and molt worthy of 4/9 to 
inherit his anceſtor's eſtate. Co. Lit. 13: Sce Fenk. Cent. 
203: See tit. Deſcent, Heir 

BLOOD WIT, or Ae compounded of the Sax. 
Eled, i. e. ſang 2565 and avyte, old Engliſh, miſericordlia.] 
Is often uſed in ancient charters of liberties for an 
amercement for bloodihed. Seene wites it b/ondwert ; 
agd fays seit in Englhtth is 7ajuria ; and that blordveit 
is an amerciament or unlaw (as the Scotch call it) for 


' wrong or injury, as bloodſhed is: for he that hath bloud- 


veit granted him, hath free liberty to take all amercia- 
ments of courts fur effuſion of blocd. Feta faith, Brod 
frenificat quietantiam miſer 4cordice pro effu vfrorte Janguinis. 

Lib. 1. cap. 47. And according to ſome writers, 6/0d- 
wite was a cuſtomary fine paid as a compoſition and 
atonement for ſhedding or drawing of blood ; for which 
the place was anſwerable, if the party was not diſcovered: 

and therefore a privilege or exemption from this fine or 
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penalty, was granted by the King, or ſupreme Lord, a; 
a ſpecial favour. So king Henry II. granted to all tenants 
within the honour of Nilling ford, Ut guieti fint de Hidayin, 
& blodewite, fc. Paroch. Ant ig. 114. 
BLOODVY-HANP, Is one of the four kinds of cir- 
cumitances by which an offender is ſuppoſed to have killed 
deer in the king's foreſt: and it is where a treſpailer is 
apprehended in the foreſt, with his he or other parts 
bloody, though he be not found chafing or hunting of the 
deer. Marnwood. In, Scetland, in ſuch like crimes, they ſay 
taken in the fact, or with the red hand. See Backberind. 
B{UBBER. Whale oil, before it is thorougly boiled 
and brought to pertection. It is mentioned * 12 Car. 
2. c. 18. 
BOCK-HORD, or Scot Heard, lib rerum e 
place where books, evidences, or writings are kept, 
BOCKLAND, Sax. qua// bookland.] A poſſeſſion or 
inheritance held by evidence in writing. See LL. AI- 
lueredi, cap. 36. Bockland ſignifies deed land or charter- 
land ; and it commonly carried with it the abſolute 
property of the land; wherefore it was preſerved in 
writing, and poſſeſſed by the 7hanes or nobler ſort, as 
Prædium nobile, liberum & immune à ſervitiis vulgaribus & 
ſervilibus, and was the ſame as allodium, deſcendible unto 
all the ſons, according to the common courſe of Na- 
tions and of Nature, and therefore called gave, 
deviſable only by will, and thereupon termed Tere 
Tflamentales. Spelm. of Feuds. This was one of the 
titles which the Eugliſb Saxon; had to their /ands, and was 
always in writing : there was but one more, and that 
was Polkland, i. e. Terra Popularis, which paſſed from 
one to another without any writing. See Sire on the 
Anglo-Saxon Government, and this DiR. tit. Tenure. 
BOIA, Chains or fetters, properly what we call berx/- 


cles. Hiſt. Elien. apud Whartoni Angl. Sax. part. 1. 


p. 618; + ö 
BOIS, Fr.] Wood, and /ub-bois, underwood. See 
Boſcus. 


BOLHAGIUM, or Loldagium, a little houſe or cot- 


tage, Blount. 

BOLT, A Belk of filk or ſtuff, ſeems to have been a 
long narrow piece: in the accounts of the priory of Bur- 
cer. It is mentioned, Paroch. Antiq. p. 574. 

BOLTING, A term of art uſed in our [ns of Court, 
whereby is intended a private arguing of caſes. The man- 
ner of it at Gray's Iun is thus: An ancient and two bar- 
riſters ſit as judges, three ſtudents bring each a caſe, out 
of which the judges chuſe one to be argued, which 
done, the ſtudents firſt argue it, and after them the bar- 
rifters. It is inferior to meu , and may be derived from 
the Sax, bolt, a houſe, becauſe done privately in the 
houſe for inſtruction. In Lincoln's Inn, Mondays and 
Wedneſdays are the bolting days, in vacation time; and 
Tueſdays and T hur/days the moot days. 

BONA FIDE. That we {ay is done bond fide, ch i is 
done really, with a good faith, without any fraud or 
deceipt. 

BONA GESTURA, Cood abearing, or good be- 
haviour. See Good Bechawtour, 

BONAGHT, or baragbty, Was an exattion in Ve- 
land, impoſed on the people at the will of the lord, for 


relief of the knights called bonaghti, who ſerved in the 


wars. Antiq. Hibern. p. 60. 
BONA NOPABILIA, See title Executor. V. 7 


NA 


BOND I. 
BONA PAT RIA, An aſſiſe of country- men or good 


neighbours: It is ſometimes called af//a bone patriæ, 
when twelve or mere men are choſen out of any part of 
the county to paſs upon an aſſiſe; otherwiſe called 
juratores, becauſe they are to {wear judicially in the pre- 
ſence of the party, Sc. according to the practice of 
Scotland. Skene. See Affen. 

BONA PERITURA, Goods that. are periſhable, 
The Stat. We/im. 1, 3 E. 1. cap. 4, as to wrecks of the 
ſea, ordains, that if the goods within the ſhip be 40 
peritura, ſuch things as will not endure for a year and a 
dap, the ſheriff ſhall ſell them, and deliver the money 
received to anſwer it. Sce this Dict. tit. Wreck. 
BONCHA, A bunch, from the old Lat, boa or 
bunna, a riſing bank, for the bounds of fields: and 
hence own is uſed in Norfe/h, for ſwelling or riſing up 
in a bunch or tumour, Cc. 

BOND, A Bond or Obligation, is a deed whereby the 
chli ger, or perſon, bound obliges himſelf, his heirs, exe- 
cutors, and adminiſtrators, to pay a certain ſum of 
money to another (the 04/ipee) at a day appointed. 


I. General Rules as to the Nature, and Form of this 

Securiſy. 

II. Vo may be obligors, and Olligres. 

III. The Ceremonies neceſſary to conflitute a Bond or Ob- 
ligation. i | 

IV. Of the Condition; and what Hall be a Performance 
or Breach thereof. | 

V. Of the .Diſcbarge and Satisfafion of Bond:; 1,, by 
the Act of the Party; or 2, by the Act of Law. 

VI. Of 4#ions and Pleadings, on Bonds. 


I. If the bond be without a condition, it is called a 
ſingle one, /implex obligatiog but there is generally a 
condition added, that if the obligor does ſome particu- 
lar act, the obligation ſhall be void, or elie ſhall re- 


main in full force; as payment of rent, performarice of 


covenants in 4 deed, or repayment of a principal ſum 
of money borrowed of the obligee, with intereſt; which 
Principal ſum is ufualiy one half of the penal ſum ſpe- 
cited on the bond. In caſe this condition is not per- 
formed, the bond becomes torfeited, or abſolute at law, 
and charges the obiigor while living, and after his deat 
the obligation deicends on his heir, who (on defect of 
perſonal aſſets) is bound to difcharge 1t, provided he has 
real aſtets by deſcent as a recompence. So that it may 
be called, though not a direct, yet a coliateral charge upon 
the lands, | | 

Ihe condition may be either in the ſame deed. or in an- 
other, and ſometimes it is included within, and ſome- 
times indorſed upon the obligation: but it is comu only 
at the foot of the obligation. Bro. OC. 67, A memnn- 
raudim on the back of a bond may reirain the {ame by 
way of exception. Moor 67. 


7 


therein particularly ſpecified in writing, and the party's 
ſeal; acknowledging the debt or duty, and confirming 
the contract; rendering it a ſecurity of a higher nature 
than thoſe entered into without the /o/ermity of a ſeal. 
As to the aſſignment of bonds, See tit. Aſromment, 
It the condition of a bond be impoliible at the time of 


BOND I. 


making it, or be todo a thing contrary to ſome rule of 
law that is merely poſitive; or if it be uncertain or in- 
ſenſible, the condition alone is void, and the bond ſhall 
ſtand ſingle, and unconditional ; for it is the folly of the 
obligor to enter into ſuch an obligation, from which he 
can never be releaſed. If it be to do a thing that is 
malum in ſe, the obligation itſelf is void ; for the whole 
is an unlawful contract, and the obligee ſhall rake no 
advantage from ſuch a tranſaftion. And if the con- 
dition be poſſible at the time of making it, and after- 
wards becomes impoſſible by the act of God, the act of 
law, or the act of the obligee himſelf, there the penalty 
of the obligation is ſaved ; for no prudence or foreſight 
of the obligor could guard againſt ſuch a contingency. 
Co. Lit. 205. See poſt, IV; and tit. Condition. 

Ou the forfeiture of a bond, or its becoming fingle, the 


whole penalty was formerly recoverable at law, but here the 
courts of equity aid, and would not permit a man 


to take more than in conſcience he ought, wiz. his 
principal, intereſt, and expences, in caſe the forfeiture 
accrued by non-payment of money borrowed, the da- 
mages ſuſtained, upon non-performance of covenants 
and the like. And this practice having gained ſome 
footing in the courts of law, (See 2 Keb. 55 3: Salk. 596, 
7: 6 Mod. 11, 60, 101 :) the Stat. 4 & 5 Ain. c. 16, at 
length enacted, in the ſame ſpirit of equity, that in caſe 
of a bond conditioned for the payment of money, the 
payment or tender of the principal ſum due, with in- 
tereſl and coſts, even though the bond be forfeited, and 


fuit commenced thereon, thall be a full ſatisſaction and 


diſcharge. | 

And this rule of compelling the party to do equity who 
ſeeks equity, ſeems to be the reafon why an obligee ſhall 
have intereſt after he has entered up judgment; for tho? 


in ſtrictneſs it may be accounted his own fault why he 


—— 


did not take out execution, and therefore not intitled to 


intereſt; yet, as by the judgment he is intitdled to the 


— — 
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penalty, it does not ſeem reaſonable that he ſhould be 
deprived of it, but upon paying him the principal and 
intereſt, which incurred as well before as after the enter- 
ing up of the judgment. Hr. Eg. g2, 288. 

The Court of Chancery wilt not generally carry the 
debt beyond the penalty of a bond. Yet where a plain- 
tiff came to be relieved againſt ſuch penalty, though it 
was decreed, it was on the payment of the principal 
money, intereſt and cofts ; and notwithſtanding they ex- 
ceeded the penalty, this was aftirmed. 1 Fern. 350: 1 £4. 
Ab.g2: 16 in. tit. Penalty : 3 Comm. 435, —And where 
the condition of a bond is to perform a collateral act, 
damages may be recovered be , and the 


court of X. B. will not ſtay the proceedings on payment 


of the money into court. 2 Term Rep. 388. See hite v. 
Sealy, Ding. 49, Semb. contra 5 but the authority of which 


is much faken by the caſe in 2 Term Rep. 388, where 


« | ! Buller, J. remarked, that there were ſeveral caſes where 
his ſecurity is alſo called a fpecialt;; the debt being 


the judgment had been carried beyond the penalty. 
In Eli:zt v. Davis ( Bunb. 23,) intereſt on a bond was de- 
creed (i Scac.) to be paid, though it exceeded the penal- 
ty See allo Collins v. Colliut, the caſe of an annuity. 


! Rory. 820: Holdip v. Ottway, 2 Sauad, 106: Dewall v. 


Price, ShHoto. P. 54 15 ” 
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Foa u of a Box or OnL1cation, with Condition for] Alſo though a perſon non compor mentis ſhall not be al. 
4 the Payment of Money. lowed to avoid his bond, by reaſon of inſavity and dif. 
i K | a traction, yet may a privy in blood, as the heir, and 
1 | NOW all men by theſe preſents, That I David | privies in repreſentation, as the executor and admini- 
| X Edwards, of Lincoln's Inn, in the county of | ftrator, avoid ſuch bonds; alſo if a lunatick after office 
L Middleſex, e/quire, am held and firmly bound to | found, enters into a bond, it is merely void. 4 Co. 124, 
; Abraham Barker, of Dale Hall, i» the county of Be Qverley's caſe. But ſee 2 Stra. 1104, that lunacy may be 
þ g Norfolk, e/quire, in the penal ſum of ten thonſund | given in evidence on the general iſſue, See tit. Lunab ichs. 
a pounds, of lawful money of Great Britain, 70 But if an infant, feme covert, c. who are diſzbled 
[ . be paid to the ſaid Abraham Barker, or his | by law to contra, and to bind themſelves in bonds, 
certain attorney, executors, adminiſtrators or a/= | enter, together with a ſtranger, who is under none of 
figns ; for which payment well and truly to be made, | theſe diſabilities, into an obligation, it ſhall bind the 
! I bind myſelf, my heirs, executors, and admini- "ſtranger, though it be void as to the infant, Cc. 1 Rol. 
þ | Hrators, firmly by theſe preſents, ſealed with my | Rep. 41. | | a 
ſeal. Dated the fourth day of September, in the If a ſervant makes a bill in form, Memorandum, that 
twenty-firſt year of the reign of our ſovereign Lord | I have received of A. B. to the uſe of my maſter C. D. 
George tbe Third, by the grace of God, of | the ſum of 40/. to be paid at Michaelmas following,” 
Great Britain, France and Ireland, king de- and thereto ſet his ſeal, this is a good obligation to bind 
Fender of the Faith aud ſo forth, and in the year | himſelf; for though, in the beginning of the deed, the 
of our Lord one thouſand ſeven bundred and . | receipt is ſaid to be to the uſe of his maſter, yet the re- 
| payment 1s general, and muſt neceſſarily bind him who 
The Condition of this obligation is ſuch, that if the | ſealed; and the rather, becauſe otherwiſe the obligee 
above bounden David Edwards, his heirs, executors or | would loſe his debt, he having no remedy againſt the 
adminiſtrators, do and ſhall well and truly pay, or cauſe | maſter. 7elv. 137, Talbot v. Godbolt. 
to be paid unto the above-named Abraham Barker, his Infants, ideots, as alſo feme coverts may be odl:gres ; 
executors, adminiſtrators or aſligns, the full ſum of five and here the huſband is ſuppoſed to aſſent, being for 
thouſand pounds of lawful money of Great Britain, with his advantage; but if he diſagrees, the obligation hath 
lawful intereſt for the ſame, on the fourth day of March | loſt its force; ſo that after the obligor may plead non cf. 
next enſuing the date of the above written obligation, | fa#um ; but if he neither agrees nor diſagrees, the bond 
then this obligation ſhall be void, and of none effect, or | is good, for his conduct ſhall be eſteemed a tacit conſent, 
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elſe ſhall be and remain in full force and virtue. ſince it is to his advantage. 5 Co. 119 5: Co, Lit. 3 a.— 
Sealed and delivered being See tit. Baron and Feme. | 

l firſt duly ſtamped in neg David Edwards (L S.) An alien may be an obligee, for fince he is allowed to 
| preſence of | trade and traffick with us, it is but reaſonable to give 


him all that ſecurity which is neceſſary in his contracts, 


- /* haps 


© 0 | and which will the better enable him to carry on his com- 
For irregular forms of bonds or obligations, See | merce and dealings amongit us. Co. Lit. 129 6: Mor 
1 Leon. 25: 3 Leon. 299 : Cro. Fac. 208, 607 : Bro. tit. | 431: Oo. Eliz. 142, 683: Cro. Car. 9: 1 Salk. 46: 7 Mod. 
Obligation, &c. from whence, and other authorities, | 15 : See tit. Alien. 
which the regularity of modern practice has rendered Sole Corporations, ſuch as biſhops, prebends, parſons, 
unintereſting, it appears that the courts always inclined to | vicars, &c. cannot be obligees, and therefore a bond 
| ſupport the juſtice of the plaintiff's caſe, without much | made to any of theſe, ſhall enure to them in their natural 
regard to mere errors in form, or ariſing from accident. | capacities; for no ſole body politick can take a chattel 
| in ſucceſſion, unleſs it be by cuſtom ; but a corporation 
II. All perſons who are enabled to contract, and whom | aggregate may take any chattel, as bonds, leaſes, Oc. 
A the law ſuppoſes to have ſufficient freedom and under- | in its political capacity, which ſhall go in ſucceſſion, be- 
ſtanding for that purpoſe, may bind themſelves in bonds | cauſe it is always in being. Cro. Eliz. 464: Dyer 48 a: 
| and obligations. 5 Co. 119: 4 Co. 124: 1 Rol. Abr. 340. | Co. Lit. ꝙ a./46 a: Hob. 64: 1 Rol. Abr. 515. 
i But if a perſon is illegally reſtrained of his liberty, by If a drunken man gives his bond it binds him ; and a 
$$ being confined in a common gaol or elſewhere, and, du- | bond without conſideration is obligatory, and no relief 
ring ſuch reſtraint, enters into a bond to the perſon who | ſhall be had againſt it, for it is voluntary, and as a gift. 
cauſes the reſtraint, the ſame may be avoided for dure/s | Zenk. Cent. 109. But ſee Cole v. Robins, Hil. 2 Am. per 
of impriſonment Co, Lit. 253: 2 Jnft. 482. wid. tit. | Holt, referred to in Bull. N. P. 172, that on the general 
Dureſs. | iſſue, defendant may give in evidence that they made 
So in reſpe& of that power and authority which a huſ- | him ſign the bond when he was ſo drunk he knew not 
band has over his wife, the bond of a feme covert is 1% | what he did. A perſon enters voluntarily into a hond, 
facto void, and ſhall neither bind her nor her huſband. | though there was not any conſideration for it, if there be 
See tit. Baron and Feme. no fraud uſed in obtaining the ſame, the Sond ſhall not 
So though an infant ſhall be liable for his neceſſaries, | be relieved againſt in equity: but a voluntary bond may 
ſuch as meat, drink, cloaths, phyſic, ſchooling, Ic. yet | not be paid in a courſe of adminiſtration, ſo as to take 
if he bind himſelf in an obligation, with a penalty for | place of real debts, even by ſimple contract; yet it ſhall 
n heir 15 


payment of any of thoſe, the obligation is void. Docr. be = before legacies. 1 Chan. Caſ. 157. 
not bound, unleſs be named expreſsly in the bord; 


| | | and Stud. 113: Co. Lit. 172: Gro. Jac. 494, 5 60: 
1 Sid. 112: 1 Salk. 279; Cro, Eliz, 920. See tit. Infants. | though the executors and adminiſtrators are. Dy. 13. 1 


BOND III. 


It is clearly agreed that two or more may bind them- 
ſelves jointly in an obligation, or they may bind them- 


ſelves jointly and ſeverally; in which laſt caſe, the 


obligee may ſue them jointly, or he may ſue any one of 


them at his election; but if they are jointly and not ſe- 


verally bound, the obligee muſt ſue them jointly ; alſo, 
in ſuch caſe, if one of them dies, his executor is totally 
diſcharged, and the ſurvivor and ſurvivors only charge- 
able. 2 Rol. Ir. 148: Dyer 19, 310: 5 Co. 19: Dal. 
85. pl. 42: 1 Salt. 393: Carth.61: 1 Lutw. 696. 

If three enter 1000 an obligation, and bind themſelves 
in the words following, Obligamus nos I utrumque naſtrum 
per ſe pro toto in ſolide, theſe make the obligation joint 
and ſeveral. Dyer 19 6. pl. 114. 


” 


III. It is ſaid, that there are only three things eſſentially 


| neceſſary to the making a good obligation, viz. writing 


in paper or parchment, /ca/ing and delivery ; but it hath 
been adjudged not to be neceſſary, that the obligor ſhould 
ſign or ſubſcribe his name; and that therefore if in the 
obligation the obligor be named Exlin, and he ſigus his 
name E, leuin, that this variation is not material; becauſe 
ſubſcribing is no eſſential part of the deed, /ea/ins being 
ſufficient. 2 Co. 5 4: Godard's caſe. Ney 21, 85: Moor 28: 
Stile 97 : 2 Salk. 462: 5 Mod. 281. | 

And though the fa! be neceſſary, and the uſual way 
of declaring on a bond is, that the defendant by his bond 
or writing obligatory ſealed with his ſeal, acknowledged, 
©. yet it the word ſealed be wanting, it is cured by ver- 
dict and pleading over, for all neceſſary circumſtances 
ſhall.be intended ; and if it were not ſealed, it could not 
be his deed or obligation. Dyer 19 4: Cre. Eliz. 571, 


737: Cre. Fac. 420: 2 Co. 5: I Vent. 70: 3 Lev. 348: 


1 Salk. 141: 6 Mod. 306. 
Alſo though ſealing and delivery be eſſential in an ob- 


ligation, yet there is no occaſion in the bond to men- 
tion that it was ſealed and delivered; becauſe as Lord 


Coke ſays, theſe are things which are done afterwards. 
2 Co. 5 a. 

The name of the obligor ſubſcribed, 'tis ſaid, is ſuf- 
ficient, though there is a blank for his chriſtian name 
in the bond. Cro. Fac. 261 : Vide Cro. Fac. 558: 1 Mod. 
107. In theſe caſes, though there be a verdict, there 
ſhall not be judgment, Where an obligor's name is 
omitted to be inſerted in the bond, and yet he ſigns and 
ſeals it; the court of Chancery may make good ſuch an 
accident; and in caſe a perſon takes away a bord fraudu- 
lently, and cancels it, the obligee ſhall have as much 
benefit thereby, as if not cancelled. 3 Chan. Rep. gg, 
134. 

An obligation is good though it wants a date, or hath 
a falſe or impoſſible date; for the date, as hath been ob- 
ſlerved, is not of the ſubſtance of the deed ; but herein 
we mult take notice, that the day of the delivery of a 
deed or obligation is the day of the date, though there 
is no day ſet forth. 2 Co. 5, Gedard's caſe: Ny 21, 
85, 86 : Hob. 249: Stile 97: Cre. Fac. 136, 264: Tel. 
193: 1 Saik, 76. 

If a man declare on a bond, bearing date ſuch a day, 
but does not ſay when delivered, this 1s good : for every 
deed is ſuppoſed to be delivered and made on the day it 
bears date; and if the plaintiff declare on a date, he 
cannot afterwards reply, that it was firſt delivered, at 
another day, for this would be a departure. Cro. Elix. 

Vol. I. | 


BOND IV. 


773: 2 Lev, 348: 1 Salk. 141: Vide 1 Brown. 104: 
1 Lev. 196. | 

A plaintiff may ſuggeſt a date in a bond, where there 
is none, or it is impoſſible, Sc. where the parties and 
ſum are ſufficiently expreſſed. 5 Mod. 282. A bond dated 
on the ſame day on which a releaſe is made of all things 
up to the day of the date, is not thereby diſcharged. 
2 Rol. Rep. 25 5. 

If the bond was delivered before the date, on iſſue, non 
et factum, joined on ſuch a deed, the jury are not eſtop- 
ped to find the truth, v:z. that it was delivered before 
the date, and it is a good deed from the delivery. 2 Co. 
4, 6: 3 Keb, 332. | | 

A perſon ſhall net be charged by a bond, though ſigned 
and ſealed, without delivery, or words, or other thing, 
amounting to a delivery. 1 Leon. 140: But a bond or 
deed may be delivered by words, without any act of de- 
livery ; as where the obligor ſays to the obligee, go and 
take the ſaid writing, or take it as my deed, &c. S0 


an actual delivery, without ſpeaking any word, is ſut- 


ficient : otherwiſe, a man that is mute could not de- 
liver a deed. Co. Lit. 36 a; Cro. Elix. 835: Leon. 193: 
Co. Elix. 122. | | | 
Interlineation in a bond in a place not material, will 
not make the bond void ; but if it be altered in a part 
material, it ſhall be void. 1 Nel. Abr. 391. And a 
bond may be void by raſure, Oc. As where the date, 
Sc. is raſed after delivery; which goes through the 
whole. 5 Rep. 23. If the words in a bond at the end of 
the condition, That then this obligation to be void, are 


omitted, the condition will be void ; but not the obli- 


gation. 


IV. The condition of a bond was, that 4. L. ſhould 
pay ſuch a ſum upon the 25th of December, or appear in 
Hilary term after, in the court of B. R. He died after 
the 25th of December, aad before Hilary term, and had not 
paid any thing: in this caſe the condition was not broken 
for non-payment, and the other part is become impoſſible 
by the act of God. 1 Mod. Rep. 265. And when a coa- 
dition is doubtful, it is always taken moſt favourably for 
the obligor, and againſt the obligee; but ſo as a reaſon- 
able conſtruction be made as near as can be according 
to the intention of the parties. Dver 51. ; 

If no time 15 limited in a bond for payment of the mo- 
ney, it is due preſently and payable on demand. 1 Brow. 
53. But the judges have ſometimes appointed a conve- 
nient time for payment, having regard to the diſtance of 
place, and the time wherein the thing may be performed. 
And if a condition be made impoſſible in reſpe& to time, 
as to make payment of money on the zoth of February. 
Sc. it thall be paid preſently; Jones 140. See 1 Leo 
101. 


A bond made to enfeoff two perſons; if one dies before 


the time is paſt, wherein it ſhould be done, the obligor 
muſt enfeoff the ſurvivor of them, or the condition will 
be broken; and if it be that B. and others ſhall enjoy 
land, and the obligor and B. the obligee do diſturb the 
reſt; by this the condition is broken. 4 Hen. 7. 1: Co. 
Lit. 384. Where one is bound to do an act to the obligee 
himſelf, the doing it to a ſtranger by appointment of the 
obligee, will not be a performance of the condition. 
2 Bulſt. 149. But in ſuch caſe equity would relieve, and 
probably a judge, on ſuch action coming before him, 

Aa would 
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BOND IV. 
would order plaintiff to be non ſuited. If the act be to 


be done at a certain place, where the obligor is to go, to 


Ramme, Sc. and he is to do the ſole act without limitation 
of time, he hath term during life to perform the ſame: if 
the concurrence of the obligor and obligee is requiſite, it 
may be haſtened by the requeſt of the obligee. 6 Rep. 30: 
1 Rel. Mr. 437. Where no place is mentioned for per- 
formance of a condition, the obligor is obliged to find 
out the perſon of the obligee, if he be in England, and ten- 
der the money, otherwiſe the bond will be forfeited: but 


when a place is appointed, he need ſeek no further. Ce. 


Lit. 210: Lit. 340 And if, where no Place is limited 
for payment of money due on a bond, the obligor, at or 
alter the day of payment, meets with the obligee, and 
tenders him the money, but he goes away to prevent it, 
the obligor ſhall be excuſed. 8 E. 4. 

The obligor, or his ſervant, c. may tender the mo- 
ney to fave the forfeiture of the bond, and it thail be a 
good performance of the condition, if made to the obli- 
gee, though refuſed by him; yet if the obligor be after- 


, wards ſued, he mutt plead that he 3s till ready to pay It, 


and tender the money in court. Co. Lit 208. 

In the performance of the condition of an obligation, 
the intention of the parties is chiefly to be regarded ; and 
therefore a performance in ſubſtance is ſufficient, though 
it differ in words of ſome material circumfance; as if 


one be bound to deliver the teſtament of the teſtator, if he 


plead that he had delivered letters teſtamentary, it is ſuffi- 
cient. Bro. Condition, 158: 17 E. 4, 3: 1 Rel. Abr. 426. 

If the condition of an obligation be to procure a lawful 
diſcharge, this muſt be by a releaſe, or ſome diſcharg ge 


that is pleadable, and not by acguittauce, which is but 


evidence. 1 Keb. 739. 

If the party, who is bound to perform the condition 
diſables himſelf, this is a breach; as where the condition 
is, that the feoffee ſhall reinfeoff, or make a gift in tail, 
Sc. to the ſeoffor, and the feoffee, before he performs it, 


make a feofment or gift in tail, or leaſe for life or years 
in preſents or futuro to another perſon, or marry or grant 


a reat-charge, or be bound in a ſtatute, or recognilance, 

or become profeſſed; in all thoſe caſes the condition is 
broken; for the fcoffee has either diſabled himſelf to 
make any eſtate, or to make it in the ſame plight or free- 
dom in which hs received it; and being once diſabled, 
he is ever diſabled, though his wife ſhould die, or the 
rent, c. ſhould be diſcharged, or he ſhould be de- 
raigned, Oc. before the time of the reconveyance. Co. 
Lit. 221, 222: Poph. 110: 1 Co. 25 4: 1 Rol. Abr. 447: 


5 Co. 21 a. 


Where the condition is in the conjund7ive, regularly 
both parts muſt de performed; yet, to ſupply the in- 
tention of the parties, it is held, that if a condition in the 
Corgren&/ive be not pofible to be performed, it mall be taken 
in the d.s,zmaive; as if the condition be, that he ad his 
txecutors ſhall do ſuch a thing, this ſhall be taken in the 
&i5junfiive, becauſe he cannot have an executor in his 
life-time; fo it the condition be, that he and his afſigns 
itall fell certain goods, this ſnall be taken in the % 
Junitive, becauſe both cannot do it. 1 Rel. Abr. 444: 
Owen 52: 1 Leon. 74: Guildj.71. 

Ste further this Dict. tits. Condition, Conſideration, 
Gaming, Marriage; as to Refignation Bonds, tit. Parſon. 

A bond made with condition not to give evidence 


againſt a felon, Cc. is void; but the defendant muſt plead | 


BOND | V. 1. 


the ſpecial matter. 2 V 341, c. Condition of a 
bond to indemnity a perſon from any legal proſecution 
is againſt law, and void. 1 LVHAV. 665. And if a ſhe- 
riff takes a bond as a reward for doing of a thing, it is 
void. 3 Sal. 75. 


V. 1. Where a leſfer ſum is paid before it is due, and 
the payment is accepted, it- ſhall be good in ſatisfaction 
of a greater ſum; but after the money is due, then a 
leſſer ſum, though accepted, ſhall not be a ſatisfaction 
for a greater ſum. Thos in debt upon bond conditioned 
to pay 8/. detendant pleaded payment of 5/7. before the 
day mentioned in the condition, which the obligee ac- 
cepted in ſatisfaction of the bond, and upon demur- 
rer this was adjudged a good plea. Mr 677 : Vide 
3 Balſt. zoi.—Poyment after the day, of a % ſum, 
is not good, as che bond is forfeited, at common lar ; 
ana there 1s not any ſtatute to relieve. 

Debt upon bond of 16/7. conditioned to pay 81. 105. 
on a certain day; the defendant pleaded, that, before 
that day, be, at the requeſt of the plaintiff, paid to h.m 
51. which he accepted in ſatisfaction of the debt; and 
upon demurrer, the plaintiff had judgment, becauſe the 
detendant had pleaded the payment of the 5 J. generally, 
without alledging, that it was an ſatigfaction of the debt. 
It is true, he ſets forth, that it was accepted in ſatiſ- 
faction of the debt, but it ought likewiſe to be paid in 
ſatisfaction. 5 Rep. 117. Debt upon bond, conditioned, 
that in conſideration the plaintiff had paid 12 J. to the 
defendant ; he became bound to pay the plaintiff 121. 
if he lived one month after the date of that bond; and 
if not paid at that time, then to pay him 147. if he 
lived fix months after the date of the bond ; the defend- 
ant pleaded, that a the fix months he paid the plain- 
tiff 8 J. and then gave him another bond in the penalty 
of 204. conditioned to pay him 107. on a certain day, 
in full ſatisfaction of the other bond, and that the 
plaintiff did accordingly accept the faid bond; upon a 
demurrer to this plea it was held ill; for admitting that 
one bond might be given in ſatisfaQion of another, yet 
it cannot be after the other is forfeited, as it was in this 
caſe; becauſe after the forfeiture, the penalty is velted 
in the obligee, and a Jeſs ſum cannot be a ſatisfaction 
for a greater. 1 Lut. 404. | 

It hath been adjudged, that the aceptance of one 
bond cannot be pleaded in fatisfattion ot another bond. 
Cro. Car. 85 : Moore 872: Cro. Eliz. 710, 727: 2 Cre 
579. Thus in debt on a bond of 100 J. conditioned for 
the payment of 52 J. 105. on a certain day, the detend- 
ant pleaded that at the day, Oc. he and his fon gave a 
new bond of 100 J. conditioned for the payment ot 521. 
105. at another day then to come, which tne plainuft 


accepted in ſatisfaction of the old bond 3 and upon de- 


murrer it was adjudged for the plaintiff, becaute the 
acceptance of a new bond to pay money at another day, 
could not be a preſent ſatisfaction for the money due on 
the day when it was to be paid on the old bond. Hob. 08. 
But it is otherwiſe where the ſecond bond is not given 
by the obligor ; as in debt upon bond again the de- 
fendant as heir, Sc. he pleaded that his anceltor, the 
obligor, died inteſtate and that VJ. K. adminittered, who 
gave the plaintiff another bond in ſatistaction of tne 
former: there was a verdict for the detendant : and it 
being moved in arreſt of judgment, this dillinction was 

made; 5 


BOND V. 2. 


likewiſe given the ſecond, it would not have diſcharged 
the firſt; but in this caſe the ſecond bond was not given 
by him who gave the firſt, but by his adminiſtrator, 
which had mended the ſecurity, becauſe he may be 
chargeable de bonis proprits ; and for that reaſon the ſecond 
bond was held to be a diſcharge of the firſt. 1 Mod. 225. 


V. 2. A bond on which neitker principal nor intereſt 
has been demanded for 20 years, will be preſumed in 
equity to be ſatisfied, and be decreed to be cancelled ; 
and a perpetual injunction granted to ſtay proceedings 
thereon. 1 Ch. Rep. 79: Finch. Rep. 78: See Med. Ca. 
22,—But ſatis faction may be pretumed within a leſs 
period, if any evidence be given in aid of the preſump. 
tion; as if an account between the parties has been ſet- 
tled in the intermediate time, without any notice having 
been taken of ſuch a demand.—Yet length of time is 

no legal bar, it is only a ground for the jury to preſume 
ſatisfaction. 1 Term Rep. 270. 

If ſeveral obligors are bound jointly and ſeverally, and 
the obligee make 'one of them his executor, it 1s a re- 
leaſe of the debt, and the executor cannot ſue the other 
obligor. 8 Co. 136: 1 Sali. 300. And vide 1 Jen. 345. 
But though it be a releaſe in law, in regard it is the 
proper act of the obligee, yet the debt by this is not ab- 
ſolutely diſcharged, but it remains e in his hands, to 
pay both debts aud legacies. C. Car. 373: Telv. 160. 
See tit. Executor. IV. 8. 

If a feme ſole obligee take one of the obligors to huſ- 
band, this is ſaid to be a releaſe in law of the debt, being 
her own act. 8 C. 136 a: March 128. 

If one obligor makes the executor of the obligee his 
executor, and leaves aſſets, the debt is deemed ſatisfied, 
for he has power, by way of retainer, to ſatisfy the 
debt; and neither he nor the adminiſtrator de bonts non, 
&c. of the obligee can ever ſue the ſurviving obligor. 
Hob. 10. 

But if two are bound jointly and ſeverally to A. and 
the executor of one of them makes the obligee his execu- 
tor, yet the obligee may ſue the other obligor, 2 Lev. 73. 
See tit. e, IV. 8. 

If two are jointly and ſeverally bound in an obliga- 
tion, and the obligee releaſe to one of them, both are 
diſcharged, Co. Lit. 232 a. 

Three were bound jointly and ſeverally i in an obliga- 
tion, and an action was brought againit one of them, who 
pleaded, that the ſeal of 9 of the others was torn off, 
and the obligation cincelled, and therefore void againſt 
all. Upon demurrer it was adjudged, that the obligation, 
by the tearing off the ſeal ot one of the obligors, became 
void againſt all, notwithſtanding the obligors were ſe— 
verally bound. 2 Lev. 220: 2 Show. 289. Sed qu. 

If the condition of a bond be, that a clerk thall faith- 
ſully ſerve, and account for all money, c. to the ob- 
ligee and his executors ; this does not make the obligor 
liable for money received by the clerk in the ſervice of 
the executors of the obligee, who continue the buſineſs, 
and retain the clerk in the fame employment, with the 
addition of other bufineſs, and an increate of talary, 
1 Term Rep. 287,—But tuch a bond is not diicharged 
by the obligees“ taking another partner into their houſe, 
it is only a ſecurity to the houle of the obligees. 46. 291. u. 


made; that if the obligor, who gave the firſt bond, had |. 


BOND VL. 


VI. In a Bond where ſeveral are bound ſeverally, the 
obligee is at his election to ſue all the obligors together. 
or all of them apart, and have ſeveral judgments and exe- 
cutions ; but he ſhall have ſatisſaction but once, for if it 
be of one only, that ſhall diſcharge the reſt. Dyer 19, 
310. Where two or more are bound in a joint 49nd, and 
only one is ſued, he muſt plead in abatement, that two 
more ſealed the bord, &c. and aver that they are living, 


and fo pray judgment de billa, Sc. And not demur to, 


the declaration. Sid. 420. 

If action be brought upon a bend againſt ty two joint and 
ſeveral obligors jointly, and both are taken by capia:, 
here the death or eſcape of one, ſhall not releaſe the 
other; but the ſame kind of execution mult be taken 
forth againſt them: it is otherwiſe when they are ſued 
ſeverally. Heb. 59. 

Alfo, if two or more be jointly bound, though regu- 
larly one of them alone cannot be ſued, yet if proceſs be 
taken out againſt all, and one of them only appears, but 
the others ſtand out to an outlawry, he who appeared 


| ſhall be charged with the whole debt. 9 C. 119. 


If a hend is made to three, to pay money to one of them, 
they muſt all join in the aGioa, becauſe they are but as 


one obligee. Tel v. 177. 


So if an obligation be made to three, and two bring 
their action, they ought to ſhew the third is dead. 1 $4. 
238, 420: 1 Vent. 34. 

Though there be {ſeveral obligees, yet a perſon cannot 
be bound to ſeveral perſons ſcverally; and therefore an 
obligation of 200/. to two, to pay the one 100/. to the 
one, and the other to the other, is a void condition. 
Dyer 35 0 f. pl. 20: Heb. 172: 2 Brownl. 207: Iv. 177. 

If A. bind himſelf in a ſum to B. to pay to C. who is 
a ſtranger, a payment to C. is a payment to B. and in 
an action upon it, the count muſt be upon a bond pay- 
able to B. 1 Sid. 295: 2 Kr. G1. 

In debt the declaration was, that the defendant be- 
came bound in a bound of , for the payment of — 
to him, his attorney or afigns, and on oyer of the bond 


it appeared, that it was to pay to the plaintiff's at- 


torney or aſſigns, without mention of himſelf; and on 
cemurrer for this variance 'twas ſaid that the dee! aration 
mutt not be according to the letter of the obligation, 
but according to the operation of the law thereupon, 
6 Id. 228, Robert v. Harnape. 

So if A. makes a bond to B. to pay to ſuch perſon as 
he ſhall appoint; if B. does appoint one, payment to 
him is a payment to B. and if B. appoint none, it thail 
be paid to B. himſelf, 6 Id. 228. 

If J. by his bill obligatory, acknowledges himſelf to 
be indebted to B. in the ſum of 107. to be paid at a day 


to come, and biaas himſelf and his heirs in the ſame bill 


in 201. but does not mention to whom he is bound, yet 


the obligatton is good, and he ſhall be intended 0 be 


bound to B. to whom he acknowledged before the 104. 10 
be due. 2 Rel, Ar. 148. Franklin v. Iurner. 

If an infant feal a bond, and be taed thereon, he 
is not to plead wo &/7 fa: lun, but mult avoid the bond by 
ſpecial pleading; tor this bond 15 only voidable, and nat 
in ittelt void. 5 Rep. 1:9. But if a bond be wade by a 
teme covert, ſhe may! plead her coverture, and conclude 
non ft faclum, Ic. her bond being void, 10 Rep. 119. 

Aaz | Ur 


— 


\ 


BOND. 


Or plead non ef fadum, and give coverture in evidence. | 
If a bond depends upon ſome other deed, and the deed 


becomes void, the bond is alſo void. 

As to the pleading of performance, the defendant muſt 
ſet forth in what manner he hath performed it. Thus, 
In debt on a bond, with condition for performance of 
ſeveral things, the defendant pleads that the condition of 
the ſaid deed was never broken by him, and held an ill 
plea : becauſe, for ſaving the bond, it is neceſſary for 
the defendant to ſhew how he hath performed the condi- 
tion; and this ſort of pleading was never admitted. 2 Vent. 
156. | | 
580 if he had pleaded that he performed every thing, 
it had been ill; for the particulars being expreſſed in the 
condition, he ought to plead to each particularly; but 
if the condition were for performance of covenants in an 
indenture, performance were generally a good plea. 1 Lev. 
302. This muſt be underſtood where the covenants are 
ſet forth and appear to be all in the affirmative, For if 
ſome are in the affirmative, ſome in the negative, or any 
in the disjunive, the defendant ſhould plead /pectally. 

In debt on an obligation for payment of money, &c. 
the defendant pleads, that at the time and place, he was 
ready to pay the money, but that no-body was there to 
receive it; and held ill on a general demurrer, for want 
of ſtating a tender, for the tender only is traverſable. 
3 Lev. 104. | 

In debt on a bond with condition, the defendant pleads 
a collateral plea, which 1s inſufficient; the plaintiff de- 
murs, and hath judgment, without aſſigning a breach; 
for the defendant, by pleading a defective plea, by which 
he would excuſe his non-performance of the condition, 
ſaves the plaintiff the trduble of aſſigning a breach, and 
gives him advantage of putting himſelf on the judgment 
of the court whether the plea be good or not; but if the 
plaintiff had admitted the plea, and made a replication 
which ſhewed no cauſe of action, it had been otherwiſe; 
but if the replication were idle, and the defendant de- 
murred, yet the plaintiff ſhould have judgment, without 


aſſigning a breach. 1 Lev. 55, 84: 3 Lev. 17, 24. This 


muſt mean, if the plea was bad in ſubſtance. 
And in all caſes of debt on an obligation with condi- 


tion, (that of a bond to perform an award only except- 


ed,) if the defendants plead a ſpecial matter, that admits 


and excuſes a non-performance, the plaintiff need only 


anſwer, and falſify the ſpecial matter alledged ; for he that 
excuſes a non-performance admits it, and the plaintiff 
need not ſhew that which the defendant hath ſuppoſed 
and admitted. Salk. 138. | 

But if the defendant pleads a performance of the con- 
dition, though it be not well pleaded, the plaintiff in 
kis replication muſt ſhew a breach ; for then he has no 
cauſe of action, unleſs he ſhew it; and this difference 
will give the true reaſon, and reconcile the following 
caſes. 1 Salk. 138: 1 Lev. 55, 84, 226: 1 Saund. 102, 


. 159, 317: 3 Lev. 17, 24: 1 Vent. 114: Cro. Eliz. 320: 
Telv. 78 : 


But by Stat. 4 An. c. 16, If an action of debt be 
brought on ſingle bill, or judgment, after money paid, 


ſuch payment may be pleaded in bar. So of a bond with 


a condition, »upon payment of principal and intereſt due 
by the condition, though ſuch payment was not ſtrictly 


made according to the condition, yet it may be pleaded 


in bar. 


was almoſt entirely broken off, and the papyrus no longer 
- 1 


BOOKS. 


By Stat. 8 & 9 Wm. 3. c. 11. $8, In actions on 
bonds for performance of covenants, the plaintiff may 
aſſign as many breaches as he pleaſes, and the jury may 
aſſeſs damages. - The defendant paying the damages, 
execution may be ſtaid ; but the judgment to remain to 
anſwer any future breach, and plaintiff may then have 
ſci. fa. againſt the defendant ; and ſo zoties quoties. 

In debt on a bond, the defendant may have ſeveral 
pleas in bar; as if the plaintiff ſue as executor, the de- 
fendant may plead the releaſe of the teſtator for part, and 
for the reſidue the releaſe of the plaintiff, ſo he may 
plead payment as to part, and as to the reſt an acquittance, 
1 Salk. 180. 

But a defendant in an ation on a bond cannot plead 
non eft factum, and a tender as to part. 5 Term Rep. y. 

In debt on an obligation the defendant cannot plead 
nil devet, but muſt deny the deed by pleading nn +/ 

Fadlum; for the ſeal of the party continuing, it muſt be 
diſſolved eo ligemine quo ligatur, Hard. 332: Hob. 218. 

In bonds to fave harmleſs, the defendant being proſe- 
cuted, is to plead non damnificatus, Oc. | 

The itealing of any bond or bill, c. for money, being 
the property of any one, made felony, as if offenders had 
taken other goods of like value. Stat. 2 Geo. 2. c. 25. 
See title Felony, | 


BONDAGE, Is flavery ; and bondmen, in Dome/7ay, 
are called /e-v/, but rendered different from villani.— E 
de toto tenemento, quod de if/o tenet in bondagio in ſoca de 
Nortone cum pertin. Mon. Angl. 2. par. fol. 609. See Na- 
HVUs, Ag 

BOND-TENANTS, cry. Holders, and cuftomary-te- 
nants, are ſometimes ſo called. Calthorpe on Copybolds 5 1, 
54. See title Copybold Tenures. 

BONIS NON AMOVENDIS, A writ directed to the 
ſneriffs of London, c. where a writ of error is brought; 
to charge them that the perſon againſt whom judgment 
is obtained be not ſuffered to remove his goods, till the 
error is tried and determined. Rg. Orig. 131. 

BOOKS, By Stat. 25 Her. 8. c. 15, No perſon ſhall 
buy any printed books brought from beyond ſea to ſell the 
ſame again, and no one ſhall buy books by retail brought 
from beyond ſea by any ſtranger. Likewiſe the prices 
of books, exceſſively increaſed, ſhall be qualified by the 
king's great officers. | 

By Stat. 7 An. c. 14. eck. 10, If any book ſhall be 
taken, or otherwiſe loſt out of any parochial library, any 
juſtice may grant his warrant to ſearch for it; and if ic 
ſhall be found, it ſhall, by order of ſuch juitice, be re- 


_ ſtored to the library. 


By Stat. 12 Geo. 2. c. 36, No perſon ſhall import or (1! 
books firſt written and printed in this kingdom, and re- 
printed abroad, under the penalty of 5 /. and double the 
value of every book ſo imported or ſold. | 

The ſole right of printiag books, bequeathed to the 
two Univerſities of Exgland, the four Univerſities of Sco:- 
land, and the Colleges of Eton, Weſtminſter, and Min- 
cheſter is ſecured to them, by Stat. 15 Geo. 3. c. 53. 

From the ſeventh to the eleventh century, books were 
very ſcarce. To that was chiefly owing the univerſal ig- 
norance which prevailed, during that period. After the 
Saracens conquered Eyypt in the ſeventh century, the 
communication with that country (as to Europe, Ic.) 


BOOK, 


zn uſe, So chat paper was uſed, and as the price of that 
was high, books became extremely rare, and of great 
value. Vide Robertſon's Hiſtory of Charles the Fifth, 1 Vol. 
233, 234 | 

In the eleventh century the art of making paper was 
invented, the number of manuſcripts was thereby in- 


creaſed, and the ſtudy of the Sciences greatly facilitated. | 


See further as to Books, title Literary Preperty, 
BOOK or RATES, See title Coms. 
BOOKSELLERS, And authors of books, Sc. See 
title Literary Property. l 

BOOTING, or BOTING-CORN, Rent-corn, an- 
ciently ſo called. The tenants of the manor of Hadden- 
ham in com. Bucks, formerly paid 4o9ting-corn to the prior 
of Rocheſter. Antiq. of Purveyance, fel. 418, It is thought 
to be ſo called, az being paid by the tenants by way of 
Bote, or boot, wiz. as a compenſation to the lord for his 
making them leaſes, Oc. 

BORD AGIUM, See Bordlode. 

BORDARIA, A cottage, from the Sax. bord, domus. 

BORDARII, or BORDIMANNI, Theſe words often 
occur in Dome/day, and ſome think they mean doors, huſ- 
bandmen, or cottagers. In the Domeſday inquiſition 
they were diſtin&t from the villani; and ſeemed to be 
thoſe of a leſs ſervile condition, who had a bord or cot- 
tage, with a ſmall parcel of land allowed to them, on 
condition they ſhould ſupply the lord with poultry and 
eggs, and other ſmall proviſions for his board or enter- 

tainment. Some derive the word Sordarii from the old 
| Gall. bords, the limits or extreme parts of any extent; as 
the borders of a country, and the borderers inhabitants in 
thoſe parts. Spelm. 

BORD-HALFPENY, Sax. %, a table and halpeny, 
or half-penny. Helm.] A ſmall toll, by cuſtom paid to 
the lord of the town for ſetting up boards, tables, booths, 

Sc. in fairs and markets. 

BORDLANDS, The demeſnes which lords keep in 
their hands for the maintenance of their 4oard or table, 
Bra#t. lib. 4. tract. 3. c. 9: Spelm. 

BORDLODE, or BORDAGE. A ſervice required 
of tenants to carry timber out of the wocds of the lord to 
his houſe: or it is ſaid to be the quantity of food or pro- 
viſion, which the bordarii, or bordmen, paid for their 
bord-lands. The old Scers had the term of bard, and 
meet-burd for victuals and proviſions ; and burden ſact, for 
a ſack full of provender: from whence it is probable 
came our word burden. Spelm. 

BORD-SERVICE, A tenure of ord- land; by which 
ſome lands in the manor of //ham in com. Mid. and elſe- 
where, are held of the biſhop of London, and rhe tenants 
do now pay fix-pence per acre in lieu of finding provi- 
fion, anciently for their lord's board or table. Blount. 

BORD-BRIGCH, BGorg-/ryce, or burg-brzch, Sax.] A 
breach or violation of ſurety-ſhip, pledge-breaca, or 
breach of mutual fidelity. 

BOREL-FOLK, i. e. Country people, from the Fr. 
boure, floccus, becauſe they covered their heads with ſuch 
ſtuffs. Blount. 

BOROUGH, Fr. burg. Lat. burgus, Sex. berhoe. ] Sig. 
nifies a corporate town, which is not acity; and allo ſuch 
a town or place as ſends burgeſſes to parliament. Ver- 
ftegan ſaith, that burg, or burgh whereof we make our 
borough, metaphorically ſignifies a town having a wall, 
or ſome kind of incloſure about it: and all places that in 


pI 
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old time had among our anceſtors the name of 4orough, 
were one way or other fenced or fortified. Lit. ſeck. 164. 
But ſometimes it is uſed for villa infignior, or a country 
town of more than ordinary note, not walled. A bo- 
rough is a place of ſafety, protection and privilege, ac- 
cording to* Somner ; and in the 4 5 of King Hen. 2. 
burghs had ſo | ap privileges, that if a bond-man or ſer- 
vant remained in a borough a year and a day, he was by 
that reſidence made a freeman. Glanville. And why 
theſe were called free barghs, and the tradeſmen in them 
free burgeſſes, was from a freedom to buy and ſell, with- 
out diſturbance, exempt from toll, Sc. granted by 
charter. It is conjectured that borhoe, or borough, was 
alſo formerly taken for thoſe companies conſiſting of ten 
families, which were to be pledges for one another: and 
we are told by ſome writers that it is a ſtreet or row of 
houſes cloſe to one another. Brad. lib. 3. tract. 2. cap. 
10: Lamb. Duty of Conſt. p. 8. Vide Squire's Anglo 
Saxon Government, 236, 247, 251, 254, 258, 262, 264, 
Trading boroughs were firſt formed in the time of Alfred. 
Squire 247, 251. | 

A borough is now underſtood to be a town, either cor- 
porate or not, that ſends burgeſſes to parliament. 1 Comm. 
114. See title Burgage-Tenure, Parliament. | 

BOROUGH COURTS, Vide Corrs. 

BOROUG H-HOLDERS, BORSHOLDERS, or 
.BURSHOLDERS, au, borh-ealders, See title Headborough. 

BOROUGH-ENGLISH,: A cuſtom relative to the 
deſcent of lands, in ſome ancient 4oroughs, and copy hold 
manors, that eſtates ſhall deſcend to the yownge/ ſon; or, 
if the owner hath no ifſue, to his younger brother ; Litt, 
$ 165. as in Edmunton, Sc. Kitch. 102. 

This is ſo named in contradiſtinction as it were to the 
Norman cuſtoms, and is noticed by Glanville, lib. 7. c. 3. 

Littleton gives the following reaſon for this cuſtom. 
Becauſe the younger ſon by reaſon of his tender age, is 
not ſo capable as the reſt of his brethren to help himſelf. 
Other authors have indeed given a much ftranger reaſon 
for this cuſtom, as if the lord of the fee had anciently a 
right of concubinage with his tenant's wife on her wed- 
ding night ; and that therefore the youngeſt ſon was moſt 
certainly the tenant's offspring. But it does not appear 
that this cullom ever prevailed in England, though it cer- 
tainly did in Scotland (under the name of Mercheta, or 
Marcheta) till aboliſhed by Malcolm III. - Poſſibly this 
cuſtom of Borough Engliſh may be the remnant of the 
paſtoral ſtate of our Br:t;/5 and German anceſtors, in which 
the youngeſt child was neceſſarily moſt helvleſs. See 
2 Comm. 83. 

This cuſtom goes with the land, and guides the de- 
ſcent to the younge/? ſon, although there be a deviſe to 
the contrary. 2 Lev. 138. If a man ſeiſed in fee of 
lands in borough-engliſh, makes a feoffment to the uſe 
of himſelf and the heirs male of his body, according to 
the courſe of the common law; and afterwards die ſeiſed, 
having iſſue two fons, the youngeſt fon ſhall have the lands 
by virtue of the cuſtom, notwithitanding the feoffment. 
Dyer 179. 

If a copyhold in borough-engliſh be ſurrendered to 
the uſe of a perſon and his heirs, the right will deſcend 
to the younge/t ſen according to the cuſtom. 1 Mod. 103. 
And a youngeft /on ſhall inherit an eſtate in tail in borough- 
engliſh. Ney 106, But an heir at common law ſhall 
take advantage of a condition annexed to borough- 
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engliſh land; though the youngeſt ſon ſhall be intitled to 
all ations in right of the land, c. 1 Nel. Abs. 396. 
And the eldeſt fon ſhall have tithes ariſing out of land 
borough-engliſh; for tithes of common right are not in- 
heritances deſcendible to an heir, but come in ſucceſſion 
from one clergyman to another. Lid. 347. 
Borough-englith land being deſcendible to the young- 
eſt ſon, if a younger ſon dies without iſſue male, leaving 
„ darghter, ſuch daughter {hall inherit jure repraſentationis. 
1 Salt. 243. It hath been adjudged where a man hath 


fever al brothers, the vounge/} may inherit lands in borough- 
engliſh: yet it is ſaid where a cuſtom is, that land ſhall 


go to the yornge/? fon, it doth not give it to the younge/? 
wacle, for cuſtoms ſhall be taken ſtrictly; and thoſe which 
fix and order the deſcents of inheritance, can be altered 


only by parliament. Dyer 179: 4 Leon. 384: Jenk. Cent. 


220. . 
By the cuſtom of Borough-Engliſh, the wwidorv ſhall 
have the cohele of her huſband's lands in dower, which is 
called her Aue bench; and this is given to her the better 
to provide for the younger children, with the care of 


whom ſhes intruſted. Co. Lit. 33, 111: F. N. B. 150: 
. tl. 565. | 


Borough-Enol'f is one of thoſe cuſtoms of which the 
law takes particular notice; there is no occaſion to prove 
that ſuch cuſtom actually exiſts, but only that the lands 
in queſſion are ſubje& thereto, 1 Comm. 76.— But the 


_ extenſion of the cuſtom to the collateral] line muſt be ſpe- 


cially pleaded. Robinſ. on Galt. 38, 43, 93.— And as 
borough-engliſh may be extended by ſpecial cuſtom, ſo 
may it be reitrained ; and therefore the cuſtomary deſcent 
may be confined to fee fimple. Mar. 54. cited Robin/, 
Appendix. —See 1 I. 110 6. in n. | 
BOROUGH GOODS, as to their being devi/able, 
See titles Will, Executor. 8 
BORROWING, See title Bailmert. 
 BORSHOLDERS, See title Headborongh. | 
BORTMAGAD. Sax. Bord, domus & Magad. ancilla.] 
A houſe. maid. Spelm. 
BOSCAGE, 6»/cagium.)] That food which wood and 
trees yield to cattle; as maſt, Cc. from the Ital. 2%, 


alva: but Manwvod obſerves, to be quit de beſeagio, is to 


be diſcharged of paying any duty of wind-fall wood in 
the foreſt. See Spelman, in n. 


BOSCARIA, Wood houſes, from 45ers or ox houſes 


from bor. See Hear. Mon. Augl. tom. 2. fol. 302. 
BOSCUS, An ancient word, ſignifying all manner of 
wood: Befco Italian, bois French. Bgęſcus is divided into 


high-wood or timber, hauibeys, and coppice or under- 
woods, /ub- be/cus, ſub-bois but the high-wood is pro- 


perly called /altus, and in Fleta we read it macremium. 


Cum una Carecta de mortuo %. Pat. 10 H. 6. 


- BOSINNUS, A certain rultical pipe, mentioned in 
ancient tenures. | 
BOSTAR, An ox ſtall. Mat. Pariſ. anno 1234. 
- BO'TE, Sax.] A recompence, ſatis faction or amends. 


he Saxon bore is ſynonimous to the word effovers. See 


title Common of Eftovers, —Howſe-bote is a ſufficient allow- 
ance of wood to repair, or burn in the houſe; which 
latter is ſometimes called fire-bote, Plough-bote, and cart- 
bite,” are wood to be employed in making and repairing 
all inſtruments of huſbandry: and hay-bote or hedge-bote, is 
wood for repairing of hays, hedges, or fences. 2 Comm. 25. 
Hence alſo comes mzn-bote, compenſation, or amends 


Paroch. Antiq. p. 287. 
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for a man lain, Sc. In King Ina's laws it is declared 
what rate was ordained for expiation of this offence, ac 
cording to the quality of the perſon ſlain. Lamb. cap. gg. 
From hence likewiſe we have our common phraſe, . Goct, 
i. e. compenſationis gratid. | 

BOTELESS, In the charter of H. 1, to To. archbi- 
ſhop of York, it is ſaid, that no judgment or ſum of 
money ſhall acgult him that commits ſacrilege ; but he is 
in Engliſb called boteleſs, vis. without emendation. Ls, 
Abus penes Cap. de Suthnet. int. Plac. Tria. 12 Ed. 2. 
Ebor 48. We retain the word till in common ſpeech ; 
as it is Sti to attempt ſuch a thing; that is, it is in 
vain to attempt it. 

BOTELLARIA, A buttery or cellar, in which the 
buts and bottles of wine, and other liquors are depoſited. 

BOTHA, A booth, ſtall, or ſtanding in a fair or 
market. Mon. Angl. 2 par. fol. 132. | 

BOTHAGIUM, Boethage,” or cuſtomary dues paid to 
the lord of the manor or ſoil, for the pitching and ſtand- 
ing of booths in fairs or markets. Paroch. Antiq. p. 680. 

BOTHNA, or buthna, ſeems to be a park where cattle 
are incloſed and fed. Hector Boethins, lib. 7. cap. 123, 
Bothena, alſo ſignifies a barony, lordſhip, c. Skene. 

BOTILER or Tat KING, ( pircerna regis). Is an 
officer that provides the king's wines, who (according to 
Fleta) may by virtue of his office chooſe out of every thip 
laden with ſale wines, one caſk before the malt, and one 


behind. Flea lib. 2, cab. 21. This officer ſhall not take 


more wine than he is commanded, of which notice ſhall 
be given by the fexward of the king's houſe, c. on pain 
of forfeiting double damages to the party grieved ; and 
alſo to be impriſoned and ranſomed at the pleaſure of the 
king. Stat. 25 Ed. 3. f. 5. cap. 21. See title Cuſtoms. 
BOTTOMRY, or bottomree, fenus nauticum.] Is ge- 
nerally where a perſon leads money to a merchaat, who 
wants it to traffick, and is to be paid a greater ſum at 
the return of a certain ſhip, ſtanding to the hazard of the 
voyage; and in this caſe, though the intereſt be greater 
than that allowed by law, it is not uſury. See this ſub- 
ject more fully treated under title Inſurance. 
BOVATA TERRE, As much land as one ox can 
plough. Mon. Angl. par. 3. Fol. 91. See Oxgang. 
BOUCHE or COURT, Commonly called Se F 
court, was a certain allowance of proviſion from the king, 
to his knights and ſervants, that attended him in any 
military expedition. The French avoir bouche & court, is 
to have an allowance at court, of meat and drink : from 
bouche, a mouth, But ſometimes it extended only to 
bread, beer, and wine. And this was anciently in uſe 
as well in the houſes of noblemen, as in the king's court. 
BOVERIUM, or 6everia, An ox-houſe. Jn. Al. 
par. 2. fol. 210. SED 
BOVETTUS, A young ſteer or caſtrated bullock. 
BOVICULA, An heifer, or young cow; which in 
the Eaſt-riding of N hire is called a wher, or whey. 
BOUGH or a TREE, Seiſin of land given by it, to 
hold of the donor, incapite, Mad. Exch. i. 62. See tit. Entry. 
BOUND, or boundary, bunda.] The utmoſt limits of 
land, whereby the ſame is known and aſcertained. See 
4 1n/t. 318, and title Abuttals. 
BOUND-BAILIFFS, See title Bai. 
BOUNTIES ON EXPORTATION, See title Na- 


vigation Att, | | 
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BOUNTY or Q. ANNE, for maintaining poor 
clergymen. See Ft Huits. 

BOW-BZARER, An under officer of the re, whoſe 
office is to overſee, and true inquiſition make, as well 
of ſworn men as unſworn in every bailiwick of the foreſt; 
and of all manner of treſpaſſes done, either to vert or 
veniſon, and cauſe them to be preſented, without any 
concealment in the next court of attachment, Sc. Crompt. 

urif. fol. 201. 

BOWYERS, One of the ancient companies of the city 
of London, By Stat. $ Elix. c. 10, a bowyer dwelling in 
Loydon, was to have always ready fifty bowvs of elm, witch- 
hafle, or aſh, well made and wrought, on pain of 10-. 
for every bow wanting; and to ſell them at certain prices, 
under the penalty of 40s. And by Star. 12 E. 4. c. 2, 
parents and matters were to provide for their ſons and 
ſervants, a Gow and two s, and cauſe them to exer- 
ciſe ſhooting, on pain of 6s. 84. &c. See allo Sat. 33 U. 
$.c.6; and tle Game. 

FRACELETS, Hounds, or rather beagles of the 
ſmal er and flower kind, Pat. 1 Rich. 2. p. 2. m. 1. 

BRACENAKIUS, Fr. braconnier.] A huntiman, or 
maſter of the hounds. Anno 26 Ed 1. Rot. ro. in durſo. 

BRACE! US, A hound: 6rachetus is in Fr. brachet, 
braco canis /agax, indugator leporum ſo braco was pro- 
perly the large fleet hound; and brachetus, the imai'er 
| hound; and Srachete the bitch of that kind. Monaſtic. 
Ang. tom. 2. pag. 253. 

BRACINUM, A brewing: the whole quantity of ale 
brewed at one time, for which er was paid in ſome 
manors. Brecina a brew-houſe, MS. 

BRANUING in tbe hand, or face, with a hot iron, a 
puniſhment inflicted by law, for various offences, after 
the offender hath been allowed clergy. See title Clerg y, 
benefit of. 3 

BRANDY, A liquor made chiefly in France, and ex- 
tracted from the lees of wine. In the Hat. 20 Car. 2. 
cap. 1, upon an argument in the Exchequer Aue 1668, 
whether brandy were a ffrong water or ſpiit, it was re- 
ſolved to be a Hpirit: but in the year 1669, by a grand 
committee of the whole Houſe of Commons, it was voted 
to be a rng water periectly made. See the Stat. 22 Car. 
2. cap. 4. 

The duty on brandy is regulated by Stat. 27 Geo. 3. 
c. 13,—By Stat. 4 WW. c 5.4 8, no brandy ſhall be im- 
ported in any caſk or veile!, not containing lixty gallons 
at leaſt, on pain ot forfei ure. See turther titles Cuj/loms, 
Excije, and Burns Juſtice title Exciſe XVI. See allo title 
Navigation Acts. 

BRASIUM, Malt: in the ancient ſtatutes brofrator is 
taken for a brewer, from the Fr. bra//err 3 and at this 


day is uſed tor a maltfler or malt-maker. Parech. Antig. - 


. 496. 

BRASS, Is to be fold in open fairs and markets, or in 
the owners? houſes, on pain of 101. and to be worked ac- 
cording to the goodneſs of metal wrought in London, or 
ſhall be fürfeited: alto ſear. hers of & and pewter are 
to be appointed in every city and borough by head ofh- 
cers, and in counties by jultices of peace, Sc. and in 
default thereof, any other perion ſkilful in that myſtery, 
by overight of the head otticer, may take upon him the 
ſearch ot detective brajs, to be tortented, Se. Stat. 19 Ul. 
7. c. 6. urs and pewter, bell metal, Sc. ſhail not 
be lent out of the k.ngdom, on pain ot torteuting 


— 


BRE C 
double value, Cc. Stars, 33 Hen. g. e. 7: 2 & 3 Ed. 6. 


c. 37. 
BREACH op CLOSE, See title 7. 

BREACH os COVENANT, The not performing 
of any covenant, expreſſed or implied in a deed ; or the 
doing an act, which the party covenanted not to do. See 
title Covenant, 

BREACH or DUTY, The not executing any office, 
employment, or truſt, c. in a due and legal manner. 

BREACH oe PEACE, Offences againſt the public 
peace, are either ſuch as are an actual breach of the peace 
or conſtructively ſo, by aiding to make others break it. 
See title Peace. 

BREACH or POUND, The breaking any pound or 
place where cattle or goods diſtrained are de poſited, to 
reſcue ſuch diſtreſs. See title Dir; Pound-breach. 

BREACH or PRISON, See title E/cape ; Priſon- 
breaking. ; 

BRE CH or PROMISE, w:olatio fidci.] A breaking 
or violating a man's word, or undertaking; as where a 
perſon commits any dreach of the condition of a bond, or 
his covenant, Sc. entered into, in an action on the bond, 
Dec. the breach mult be aſſigned. In debt on bond, con- 
ditioned to give account of goods, Sc. a breach mutt be 
alledged, or the plaintiff will have no cauſe of action. 
I Saund. 102, See titles Bond, Condition, Covenant. 

BREAD AND BEER, The aſſize of bread, beer, and 
ale, Yc. is granted to the Lord Mayor of London and 
other corporations: Bakers, ec. not obſerving the aſſiſe 
to be ſet in the pillory. Szat. g1 H. 3. St. 1. Ord. Piſiors 
& g1 H. 3. St. 6: Fide 2 & 3 Ed. 6. c. 15. 

By Stat. 31 Geo. 2. c. 29, containing regulations con- 
cerning the aſſiſe of bread, and to prevent adulteration, 
ſo much of Stat. 51 H. 3, intitled, a ports & cervijie, 
as relates to the aſſiſe of bread, and the Sat. 8 Au. c. 18, 
and all amendments by ſubſequent acts are repraled — 
The weight of the peck loaf, when well baken, is fixed 
at 1715. Goz. Awd)s. and the reſt in proportion. —The 
weight of a ſack of flour, at 2 caut. 2 qrs. or 28015. net, 
which is to produce twenty peck loaves, weighing 347. 
dos. So that 3/6. 60x. is added to the weight of the ilour 
by the materials of each peck loaf, when baked. And 


ſee farther Hat. 32 Geo. 2. c. 18. how penalties not ap- 


propriated by Stat. 31 Geo. 2. c. 29, ſhall be diſtributed, 
See alſo Sar. 3 Geo. 3. c. b. (for Scotland) Sc. where- 
in there are farther regulations concerning the aflife of 
bread, and for preventing the adulteration thereof. 

Sce alto Kat. 13 Geo. 3. c. 62. as to faudard wheaten 
bread. And ſce title Corn. 

Under thiete ſtatutes, bread deficient in weight or qua- 
lity, may be ſeized by fies, mayors, Sc. and bread is 
to be marked by the bakers according to its quality, 
W. tor wheaten, and H. for houtekeld. 

BREAD or Txzer, or 'IrxITe, panis tritici.] Is 
bread mentioned in the Hlatute 51 H. 3, of aflite of 
bread and ale; wherein are particulariſed <wafe! bread, 
cocket bread, and bread of treet, which antwer to the three 
ſorts of bread now in uſe, called white, wheaten, and 
houle-hold bread. In religious hodſes they heretofore 
diſtinguiſhed bread by thete ſeveral names, j auis armi- 
gerorum, pants cond entualis, panis pueroum, & {ants famiu- 
lorum. Autig. Not. 

BRECCA, from the Fr. breche.] A breach or decay. 
In ſome ancient deeds there have been covenants for re- 

pairing. 
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B R E 


pairing muros H breccas, portas © fofſata, &c.— De 
brecca agua inter Woelwich & Greenwich ſupervid:nd. 
Pat. 16. Ric. 2. A duty of 34. per ton on ſhipping 
was granted for amending and ſtopping of Dagenham 
' breach, by Stat, 12 Ann. c. 17. 

BRECINA. Vide Bracinum. 

BREDE, A word uſed by Brach for broad; as too 
large and too brede, is proverbially too long and too 


broad. Bract. lib. 3. tract. 2. c. 15. There is allo a | 


Sax. word bred: ſignifying deceit. Leg. Canut. c. 44. 
BREDWITE, Sax. bread and ⁊vite.] A fine or penal- 
ty impoſed for defaults in the aſſiſe of bread : to be ex- 
empt from which, was a ſpecial privilege granted to the 
tenants of the honour of //allingford by king Heu. II. 
Parech. Antiq. 114. 
BREHON and BREHON LAW. See tit. Ireland. 
BREISNA, Weather-ſheep, Men. Ang. 1. c. 406. 
BRENAGIUM, A payment in bran, which tenants 
anciently made to feed their lords“ hounds, Blount. 
 BRETOYSE, or BRETOISE, The law of the 
marches of V ales, in practiſe among the ancient Britons. 


BREVE, A writ ; by which a man is ſummoned or 


attached to anſwer in action; or whereby any thing is 
commanded to be done in the King's courts, in order to 
Juſtice, fc. It is called breve from the brevity of it; 
and is directed either to the chancellor, judges, ſheriffs, 
or other officers. Bra#. lib. 5. Trad. 5. cap. 17: See 
 Skene de verb. Brete, and this Hig. tit, Writ. 

BREVE PERQUIRERE, To purchaſe a writ or li- 
cence of trial, in the King's courts, by the plaintiff, grz 
breve perquiſivit: and hence comes the uſage of paying 
66. 8 d. fine to the king, where the debt is 40/7. and 
of 105. where the debt is 100 J. Sc. in ſuits and trials 
for money due upon bond, Oc. | 

BREVE DE RECTO, A writ of right, or licence 
for a perſon ejected out of an eſtate, to ſue for the poſ- 
ſeſſion of it when detained from him. See tit. Right. 

BREVIA TESTATA. It is mentioned by the 
feodal writers. Vide Freud. l. 1. 64. Our modern deeds 
are in reality nothing more than an improvement. or 
amplification of the brevia tr/tata. See tit. Deed. | 

BREVIBUS & ROTULIS LIBERANDIsS, A writ 
or mandate to a ſheriff to deliver unto his ſucceſſor the 
county, and the appurtenances, with the rolls, briefs, 
remembrances, and all other things belonging to that 
office. Reg. Orig. fol. 295. 
 BREWERS.—As to the dimenſions of their caſks. 

See tit. Coopers.—By Stat. 24 Geo. 3. fl. 2. c. 41, Brew- 


ers of ſtrong and ſmall beer, are to take out annual 


licences from the officers of exciſe—Brewers are by this 
and other acts ſubject to various regulations under the 
exciſe laws.-The duty on beer and ale is ſettled by 
Stat. 27 Geo. 3. c. 13, —Notice to the Exciſe Office muſt 
be given, and entry made of places for brewing beer 
and ale. See Stats. 12 C. 2. c. 24: 15 C. 2. c. 11; and 
5 Geo. 3. c. 43.—8ee alſo Stats. 1 . & M. F. 1. c. 24: 
7&8 V. z. c. 30: 8899. z. c. 19, to prevent 
frauds by brewers.— Private perſons may brew beer 
in their own houſes, for their family or to give away, 
but muſt not lend their brewhouſe for other purpoſes, 
on penalty of 501. Stat 22 & 23 Car. 2. c. 5. § 10,— 


By Stat. 32 Geo. 3. c. 8. $1, Common brewers muſt not 


fell beer in leſs quantities than caſks of 4 4 gallons, 
See Burns Zuftice tit. Excije I,—By a By-law of the com- 
| 5 : 
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mon council, brewers? drays ſhall not be in the ſtreets of 
London after 11 in the forenoon in Summer, and 1, in 
Winter. 2 fra. 1085: Hardw, 405: Andr. 91. 

BRIBERY, From the Fr: briber, to devour or eat 
greedily.] Is a high offence, where a perſon in a judicial 
place takes any fee, gift, reward or brocage, for doing 
his office, or by colour of his office, but of the king only, 
311/t. 145: Hawk. P. C. i. c. 67. 

Taken more largely, it fignifies the receiving, or of. 
fering, any undue reward, to or by any perſon concerned 
in the adminiſtration of public juſtice, whether judge, 
officer, Sc. to influence his behaviour in his office; and 
ſometimes it ſigniſies the taking or giving a reward for ap- 
pointing another to a public office. 3 /»ft.g: 4 Comm. 139. 
To take a bribe of money, though ſmall, is a great fault; 
and judges? ſervants may be puniſhed for receiving bribes. 
If a judge refuſe a bribe offered him, the offerer is pu- 
niſhable. Forte/cue, cap. 51. 

Bribery in inferior judicial or miniſterial officers is pu- 


+ niſhed byfine and imprifonment, which may alſo be inflict- 


ed on thoſe who offer a bribe though not taken. 4 Comm. 
140. 3 Inf. 147. Bribery in a judge was anciently looked 


upon as ſo heinous an offence, that it was ſometimes 


puniſhed as high treaſon; and it is at this day puniſhable 


with forfeiture of office, fine and impriſonment ; and 
chief juſtice Thorpe was hanged for this offence in the 
reign of Edw. II.—And by a Stat. 11 H. 4, all judges 
and officers of the king, convicted of bribery, ſhall for- 
feic treble the bribe, be puniſhed at the king's will, and 
be diſcharged from the king's ſervice for ever. 4 Comm. 
140; cites 3 Ii. 146.—In the reign of King James I. 
the earl of Midale/ex, lord treaſurer of England, being im- 
peached by the commons for reſuſing to hear petitions re- 
ferred to him by the king, till he had received great 
bribes, ic. was, by ſentence of the lords, deprived of all 
his offices, and diſabled to hold any-for the future, or to 
fit in parliament; alſo he was fined fifty thouſand pounds, 
and impriſoned during the king's pleaſure. 1 Hawk. P. C. 
c. 67. F 7. but the fine was remitted on the acceſſion of 
C. I. and the proceeding appears to have been inftigated 
rather by revenge than juſtice. In 11th King Geoge I. 
the lord Fawn: of was impeached by the commons with 

great zeal, for bribery, in ſelling the places of maſters in 
chancery, for exorbitant ſums, and other corrupt prac- 
tices, tending to the great loſs and ruin of the ſuitors of 
that court ; and the charge being made good againſt him, 
being before diveſted of his office, he was ſentenced by 
the lords to pay a fine of thirty thouſand pounds, and 


impriſoned *till it was paid. See 6 S. 7. 112. 


By Gat. 12 R. 2. c. 2, the chancellor,'treaſurer, juſtices 
of both benches, barons of the exchequer, Sc. ſhall 


be ſworn not to ordain or nominate any perſon in any 


office for any gift, brocage, c. And the ſale of offices 
concerning the adminiſtration of public juſtice, Qs. 
is prohibited on pain of forfeiture and diſability, Oc. 
by 5 6 Ed. 6. c. 16.— In the conſtruction of the laſt 
mentioned ſtatute, it has been reſolved that the offices 
of the ecclefiaſtical courts are within the meaning of 
that act, as well as the offices in the courts of Com- 
mon law; but no office in fee is within the ſtatute, and it 
hath been adjudged, that one who contracis for an office, 
contrary to the purport of the ſaid ſtatute 5 6 E. 6. c. 16, 
is ſo diſabled to hold the ſame, that he cannot be reſtored 
to a capacity of holding it by any grant er 3 

what- 


BRIBERY. 
whatſoever. Cro. Fac. 269, 386: 1 Hawk. P. C. c. 67.— 


It is ſaid the Stat. does not extend to the plantations. * 


Salk. 411: 1 Hawk, P. C. c. 67.4 5. 

To bribe perſons either by giving money or promiſes, 
to vote at elections of members of corporations, which 
are erected for the ſake of publick goverament, is an 
offence for which an information will he. 12 Mod. 314: 
e Ld. Raym. 1377 : 1 Blackf, 383.—But the Court will 

rant ſuch information very cautiouſly, ſince the ad- 
F; ional penalties by Statute, 1 Black. 380. See title 
Parliament. 

An attempt to induce a man to adviſe the king, under 
the influence of a bribe, is criminal, though never car- 
ried into execution. 4 Burr. 2499.— Offering money to 
a privy councillor, to procure the reverſion of an office 
in the gift of the crown, has been adjudged a miſ- 
demeanor and puniſhatle by information. Rexv. Vaughan, 
1 Hawk. P. C. c. 67. F 7. in note. | 

As to officers of the Cuſtoms, c. taking 4ribes, See tit. 
Cuſtoms. ; 

Taking money to excuſe perſons from ſerving on 
juries, ſubjects the offender to a fine, not exceeding ten 
pounds, at the diſcretion of the judge. Stat. 3 Geo. 2. 
c. 25. ſet. 6. . | 

As to bribery in elections to parliament. See title 

arliament. | 

BRIBOUR, Fr. bribeur.} Seems to ſignify in ſome of 
our old ſtatutes, one that pilfers other men's goods. 
28 Ed. 2. cap. 1. 

BRICOLLS, An engine mentioned in Blount by 
which walls were beat down. 

_ BRICKS any TILES.—By Statute 17 E. 4. c. 4, 
The earth for tiles is to be digged and caſt up before the 
1ſt of November yearly, ſtoned and turned before the 
1ſt of February, and wrought before the 1ſt of March 
following. Every common tile muſt be 10 + inches long 
6 + broad and & an inch thick. —Roof tiles 13 inches 
long, &c; And perfons ſelling tiles contrary hereto, 
forfeit double the value, and ate liable to fine. 

By Stat. 17 Geo. 3. c. 42, Bricks when burnt are to 
be 85 inches long 2 + thick and 4 wide.—ContraQts for 
ingroſſing and inhancing the price of bricks made void, 
and a penalty of 207. impoſed on the parties. 

The laſt exciſe duty impoſed on bricks and tiles, 
made in Great Britain, by 27 Gee. 3. c. 14.—And the 
regulations to enforce the excile on bricks or tiles, are ſet- 
tled by Stats. 24 Geo. 3. /e/. 2. c. 24. and 25 Geo. 3. c. 66. 

BRIDGE, pons.] A building of ſtone or wood erected 
a-croſs a river, for the common eaſe and benefit of tra- 
vellers. Public bridges, which are of general conveni- 
ence, are of common right to be repaired by the whole 
inhabitants of that county in which they lie. Hale“ 
P. C. 143: 13 Co. 33: Co. Car. 365. 


Where a particular diſtrict re-built a foot · bridge over 


a more convenient part of the ſtream, and converted it 
into a bridge for horſes, carts and carriages; as the 
diſtrict was not bound by cuſtom to build or repair ſuch 
a bridge, but a foot-bridge only, and as they built quite 
a different bridge in a different place, which proved of 
common publick utility to the county, the County, and 
not the diſtrict, are bound to repair it. Burr. 2594 : 
Black}. 685. | 
But a corporation aggregate, either in reſpect of a ſpe- 
cial tenure of certain lands, or in reſpect of a ſpecial pre- 
* 1 alſo any other perſon, by reaſon of ſuch a 
o. 1. 


— 


— 


BRIDGE. 8 


ſpecial tenure, may be compelled to repair them. Hal's 


P. C. 143: Dalt. c. 14: 6 Mod. 307. 

A tenant at will of a houſe which adjoins to a common 
bridge, although he is not bound as between landlord and 
tenant to repair the houſe, yet if it become dangerouſly 
ryinous to the neceſſary intercourſe of the bridge, the 
tenant is bound by reaſon of his poſſeſſion, to repair it ſo 
far as to prevent the Public being prejudiced. Ld. Raym. 
856. 

4 Common law thoſe Who are bound to repair pub- 
lic bridges, mult make them of ſuch heighth and ſtrength, 
as ſhall be anſwerable to the courſe of the water; and 
they are not treſpaſſers if they enter on any land adjoin- 
ing to repair them, or lay the materials neceſſary for the 
repairs thereon. Dalt. cap. 16. If a man erects a bridge 
for his own uſe, and the people travel over it as a com- 
mon bridge, he ſhall notwithſtanding repair it: though a 
perſon ſhall not be bound to repair a bridge, built by 
himſelf for the common good and public convenience, 
but the county muſt repair it. 2 . 701 : 1 Salk. 359, 
Where inhabitants of a county are indicted for not re- 
pairing a bridge, they muſt ſet forth who ought to repair 
the ſame, and traverſe that they ought. 1 Vent. 256. 
Unleſs perhaps, where the real queſtion is, whether it be 
a public or a comman bridge. 

A vill may be indicted for a neglect in not repairing a 
bridge; and the juſtices of peace in their ſeſſions may im- 
poſe a fine for defaults. And any particular inhabitant 
of a county, or tenant of land charged to repairs of a 


bridge, may be made defendants to an indictment for 


not repairing it, and be liable to pay the fine aſſeſſed by 
the court for the default of the repairs, who are to have 
their remedy at law for a contribution from thoſe who 


are bound to bear a proportiunable ſhare of the charge. 


6 Med. 307. 

If a manor is held by tenure of repairing a bridge, or 
highway, which manor afterwards comes into ſeveral 
hands, in ſuch caſe every tenant of any parcel of the 
demeſnes and ſervices, is liable to the whole charge, but 
ſhall have contribution of the reſt ; and this though the 
lord may agree with the parchaſers to diſcharge them of 
ſuch repairs, which only binds the Jord, and doth not 


alter the remedy which the Public hath. 1 Dazv, Abr. 


744: 1 Salk. 358. 

So if a manor, ſubject to ſuch charge, comes into the 
hands of the crown, yet the duty upon it continues; and 
any perſon claiming afterwards under the crown, the 
whole manor, or any part thereof, ſhall be liable to an 
inditment or information, for want of due repairs. 
1 Saik. 358. 

If part of a bridge lie within a franchiſe, thoſe of the 
franchiſe may be charged with the repairs for ſo much : 


alſo, by a ſpecial tenure, a man may be charged with 


the repairs of one part of a bridge, and the inhabitants 
of a county are to repair the reſt. 1 Hawk. P. C. c. 77. 
$ 2: Raym. 384, 385. 

Indictments for not repairing of bridges, will not lie 
but in caſe of common bridges on highways ; though it 
hath been adjudged they will lie for a bridge on a com- 
mon footway. Mod. Caf. 256. Not keeping up a ferry, 
being a common paſlage for all the King's people, is in- 
dictable, as well as not keeping up bridges. 1 Sa/k. 12. 

By Stat. 22 H. 8. c. 5, All houſholders dwelling in 
any county or town, whether they occupy lands or not ; 
and all perſons who * 2 in their own poſſeſſion, 

| whe 


bHridge, he is to repair it; and toll may 


BRIDGE. 
whether they dwell in the ſame county or not, are liable 
to be taxed as inhabitants, towards the repairs of a 


publick bridge. Where it cannot be diſcovered who | 


oughr to repair a bridge, it muſt be preſented by the 
grand jury in quarter-feſſions; and after their inquiry, 
and the order of ſeſſions upon it, the juſtices may ſend for 
the conſtables of every pariſh, to appear at a fixed time 
and place, to make a tax upon every inhabitant, c. but 
it has been uſual, in the levying of money for repairs of 
bridges, to charge every hundred with a ſum in groſs, and 
to ſend ſuch charge to the high conſtables of each hun- 


dred, who fend their warrants to the petty conſtables, to. 


gather it, by virtue wheieof they afſeſs the inhabitants 
of pariſhes in particular ſums, according to a fixed rate, 
and collect it; and then they pay the ſame to the high 
conſtables, who bring itto the ſeſſions, 
This method of raiſing money was long obſerved ; but 
by ſtatute 1 Ann. cap. 18, juſtices in ſeſſions, upon preſent- 
ment made of want of reparations, are to aſſeſs every 
town, partth, Sc. in proportion, towards the repairs 
of a bridge; and the money aſſeſſed is to be levied by 
the conſtables of ſuch pariſhes, &c. and being demand- 
. ed, and not paid in ten days, the inhabitants ſhall be 
diſtrained; and when the tax is levied, the conſtables 
are to pay it to the high conſtable of the hundred; who 
is to pay the ſame to ſuch perſons as the juſtices ſhall ap- 
point, to be employed according to the order of the 
jullices, towards repairing of the bridge: and the juſtices 
may allow any perſon concerned in the execution of the 
act, 3 d. per pound out of the money collected. All mat- 
ters relating to the repairing and amending of bridges, 
are to be determined in the county where they lie, and no 
refentment or indiQment ſhall be removed by certiorari. 
And by this ſtatute, the evidence of the inhabitants of 
thoſe places where the bridges are in decay, ſhall be ad- 
8 at any trial upon an information or indictment, 
e. s 
By 14 Geo. 2. c. 33, The juſtices at their general ſeſſions, 
may purchaſe or agree with perſons for any piece of land, 
not above one acre, near to any county-bridge, in order 
to enlarge or more conveniently rebuild it; and the 
ground ſhall be paid for out of the money raiſed by 
ſtatute of 12 Geo. 2. c. 29, for better aſſeſſing, collecting 
and levy ing of county rates, Cc. See tit. County-Rates. 
By the ſaid Szar. 12 Geo. 2. c. 29. $14, When any 
publick bridges, fc. are to be repaired at the expence 
of the county, the juſtices at their general or quarter ſeſ- 
Hoes, after preſentment made by the grand jury, of their 
want of. reparation, may contract with any perſon for 
rebuilding or repatring the ſame, for any term not ex- 
ceeding 7 years, at a certain annual ſum.— They are 
to give publick notice of their intention to make ſuch 
contracts, which are to be made at the moſt reaſonable 
prices, and ſecurity given by the contractors for per form- 


ance ; Which contratis are to be entered with the clerk 


of the peace. | | 

No perſons are compellable to make a new bridge but 
by act of parliament: and the inhabitants of the whole 
county cannot, of their own authority, change a bridge 
from one place to another. 


If a man has toll for men and cattle paſſing over a 


be paid in theſe 


caſes, by preſcription, or ſtatute, 


BRIDGE-MASTERS. There are Bridgemafers of 


Lexdos-6ridge, choſen by the citizens, who have certain 
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fees and profits belonging to their office, and the care of 
the ſaid bridge, & c. Lex Londin. 283. 

BRIEF, brevis.) An abridgment of the client's caſe, 
made out for the inſtruction of counſel, on a trial at law; 
wherein the caſe of the party is to be 6riefly but fully 
ſtated, the proofs muſt be placed in due order, and pro- 
per anſwers made to whatever may be objected againit the 
client's cauſe, by the oppoſite fide ; and herein great care 
is requiſite, that nothing be omitted to endanger the eauſe. 

An attachment has been granted againit a party and 

his attorney for ſurreptitiouſly getting poſſeſſion of the 
brief of a counſel on the other (ide, and applying the 
ſame to an improper purpoſe in his defence. See Bat . 
man v. Conway, 1 Bro. F. C. 519. 8vo. ed. 

Though à brief is not of itſelf evidence againſt the 
party for whom it is prepared, yet, as a diſcovery of the 
ſecrets and merits of his caſe, may be productive of per- 
jury or ſubornation of perjury,' and thereby obſtru& the 
Jallice of the court in which the ſuit is depending; the 
obtaining of it in a ſurreptitious manner is an offence 
highly deſerving cenſure and puniſhment. 1d. 

BRIEF AL *EVE6QUE, A writ to the biſhop, which in 
Quare Impedit, ſhall go to remove an incumbent, unleſs 
he recover, or be preſented pendente lite. 1 Keb. 386. 

BxIITs, or licences to make collection for repairing 
churches, reſtoring loſs by fire, c. See tit. Church- 


4 wardens, III. 1. 


BRIGA, Fr. brizze.] Debate or contention. 

BRIGANDINE. Fr. Lat: frica.} A coat of mail or 
ancient armour, conſiſting of many jointed and ſcale-like 
plates, very pliant and eaſy for the body. This word is 
mentioned in Stat. 4 & 5 P. & M. cap. 2, and ſome 
confound it with hawbergeon; and others with 6rigantine, 
a Jong but low-built veſſel, ſwift in ſailing. 

BRIGANTES. The antient name for the inhabitants 
of Yorkſhire, Lancaſhire, biſhoprick of Durbam, Weftmor- 
land and Cumberland. Blount. | 

BRIGBOTE, or BRUG-BOTE, Sax. brig, ponts, 
and bote, compenſatio.] The contribution to the repair of 


bridges, [walls and caſtles] which by the old laws of the 


Anglo-Saxons might not be remitted ; but by degrees 
immunities were granted by our kings, even N Pe this 
duty; and then to be quit of brig-boze ſignified to be 
exempt from tribute or contribution towards the mend- 
ing or re-edifying of bridges. Fleta, lib. 1. c. 47 ; Selden's 
Titks of Honour, fol. 622.—Spelm. v. Briglote and 
Burg bote. | | 

BRISTOL, A great city, famous for trade: the 


mayor, burgeſſes and commonaliy of the city of Brifo!/, 


are conſervators of the river Avon from above the bridge 
there to King-road, and ſo down the Severn to the two 
iſlands called Holmes; and the mayor and juſtices of the 
ſaid city, may make rules and orders for preſerving the 
river, and regulating pilots, maſters of ſhips, c. Alſo for 
the government of their markets: and the ſtreets are to be 
kept clean and paved; and lamps or lights hung out at 
night. Stat. 11 & 12 W. 3. c.2 $— Ne pp ſhall a& 
as a broker in the city of Brifol, till admitted and li- 


| cenſed by the mayor and aldermen, &c. on pain of for- 


feiting 5007, and thoſe who employ any ſuch, to forfeit 
501. Sc. by Stat. 3 Geo. 2. c. 31.— By the Sat. 22 G 2. 
c. 20, the Stat. 11 & 12 W. 3, is rendered more effectual 
ſo far as it relates to the paving and enlightening the 
ſtreets; and divers regulations are made in relation to the 


hackney-coachmen, halliers, draymen, and carters, — | 
f 8 


B R O 


the markets and ſellers of hay and ſtraw, within the ſaid 
city and liberties thereof. Ad 

BROCAGE, brocagium.) The wages or hire of a bro- 
ker: which is alſo termed 4rokerage. 12 R. 2. c. 2. 

BROCELLA, This word, as interpreted by Dr. 
Thoroten, fignifieth a wood; and it is ſaid to be a 
thicket or covert of buſhes and bruſh wood, from the 
| obſolete Lat. bru/ca, terra bruſcoſa Y brocia, Fr. broce, 
brocelle : and hence is our brouce of wood, and broufing 
of cattle. 

BROCHA, Fr. &roch-.] An aw), or large packing 
needle. A ſpit in ſome parts of England is called a 
broche 3 and from this word comes to pierce or broach 
u barrel. | 

BROCHIA, A great can or pitcher, Bra&. 1ib. 2. 
tract. 1. cap.6. Where it ſeems that he intends ſaccus to 
carry dry, and brechia liquid things. 

BRODEHALFPENY, or BROADHALFPENY. See 
Bordhalfpeny. 

BROKERS, BGroccatores, broccarii & auxionarii.] Are 
thoſe that contrive, make and conclude bargains and con- 
tracts between merchants and tradeſmen, in matters of 
money and merchandize, for which they have a fee or re- 
ward. Theſe are Exchange brokers; and by the Star. 
10 R. 2. cap. 1. they are called broggers; alſo broggers of 
corn is uſed in a proclamation of Queen Elizabeth, for 
badgers, Baker's Chron. fol. 411. The original of the 
word is from a trader broken, and that from the Sax. 
Broc, misfortune, which is often the true reaſon of a man's 


breaking; ſo that the name of broker came from one 


who was a broken trader by misfortune, and none but ſuch 
were formerly admitted to that employment ; and they 
were to be freemen of the city of Londen, and allowed and 
approved by the lord mayor and aldermen, for their 
ability and honeſty. | 

By the fat. 6 Ans. c. 16, they are to be annually li- 
cenſed in London by the lord mayor and aldermen who ad- 
miniſter an oath, and take bond for the faithful execu- 
tion of their offices: if any perſons ſhall act as brokers, 
without being thus licenſed and admitted, they ſhall for- 
feit the ſum of 500“. And perſons employing them 50/7. 
and brokers are to regiſter contracts, Tc. under the like 
penalty : alſo brokers ſhall not deal for themſelves, on 

ain of forfeiting 200 J. they are to carry about them a 

_ filver medal, having the king's arms and the arms of the 
city, Sc. and pay 405. a year to the chamber of the city. 

As to brokers in Brifel, See tit. Briſpol.— And as to 
Pazwnbrokers, ſee that title. As to Brokers illegally dealing 
in the funds or ſtocks, who are uſually known by the ap- 
pellation of ſtock · jobbers, See title Funds. 

BROK, An old ſword or dagger. 

BROSSUS, Bruiſed or injured with blows, wounds, 
or other caſualty. Cowel. 

BROTHEL-EOUSES, Lewd places, being the com- 
mon habitations of proſtitutes. A Grothelman was a 


looſe idle fellow ; and a feme bordelier or brethelier, a 


common whore. And bv»relman is a contraction of Ko- 
 4helman. Chaucer. See Baxedy Houſe. 
BKUDEOLE. See PÞrigbote. 
BRUERE, Lat. erica.] Signifies heath ground; and 
brueria, briars, thorns, or heath, from the Sax. rer, briar. 
Paroch. Antig. 620. 
BRUILLUS, a wood or grove; Fr. breil, breuil, a 
thicket or clump of trees in a park or foreſt, Hence 


* 


the abby of Hruer, in the ſoreſt of J/ichwood in com. Oxon. | 


BUG 


and Bruel, Brebul, or Brill, a hunting feat of our ancient 
kings in the foreſt of Burnwood in com. Bucks. 25 

BRUILLETUS, a ſmall coppice or wood. 

BRUNETA, properly Barneta which ſee. 

BRUSCIA, Seems to ſignify a wood. Monaf. tom. f. 
ag. 773. ; 

i RUSUA and BRUSULA, Brouſe or bruſhwood. 
Mon. Angl. tom. 1. fol. 773. | 

BUBBLES. The South-ſea projet, and various 
other ſchemes, ſimilar in the end intended, that of de- 
frauding the ſubject, though different as to the means, 
were called by the name of bubbles. The Stat. 6 Ceo. 1. 

c. 18, makes all unwarrantable undertakings by un- 
lawful ſubſcriptions ſubje& to the penalties of a præmu- 
nire.— See title Funds. 

BUCKLARIUM, A buckler. Clay. 26 Ed. 1. m. 8. 
intus. 

BUCKSTALL, A toil to take deer, which by the 
Stat. 19 Hen. 7. c.11, is not to be kept by any perſon that 
hath not a park of his own, under penalties. See alſo 
3 Fac. I. c. 13. There is a privilege of being quit of 
amerciaments for buckftalls. Privileg. de Semplingham. 
See 4 IH. 306. ä 

BUCKWHE AT. French wheat, uſed in many coun- 
ties of this kingdom: in EH it is called brant ; and 11 
Worcefterſpire, crap. It is mentioned in the Stat. 15 Car. 2. 


6.4 | 
BUCINUS, A military weapon for a footman. 77 
nures, pag. 74. 


BUGGERY, or S:d»my, Comes from the Italian Zu- 


| 


: 
| 


: 


ally with a woman. 3 ft. 58: 12 Co. Rep. 36. This 


N 


garons Or buggerare, and it is defined to be a carnal co- 
pulation againſt nature, and this is either by the confuſion 
of ſpecies; that is to ſay, a man or a woman with a brute 
beaſt; or of ſexes, as a man with a man, or man unnatur- 


fin againſt God, nature, and the law, it is faid was brought 
into England by the Lembards. Rot. Parl. 50 Ed. x. 
numb, 58, Ia ancient times, according to ſome authors, 
it was puniſhable with burning, though, others ſay with 
burying alive: but at this day it is felony excluded clergy 
and puniſhed as other felonies by ſtat. 25 H. 8. cap. 6, 
inforced by 5 Eliz. 17. 

By the articles of the navy, (Art. 29. fat. 22 Ges. 2 c. 
33.) If any perſon in the fleet ſhall commit the unna- 
tural and deteſtable fin of buggery or ſodomy, with man 
or beaſt; he ſhall be puniſhed with death by the ſentence 
of a court martial, 

It is feloay both in the agent and patient conſenting, 
except the perſon on whom it is commuted be a boy under 
the age of diſcretion ; (which is generally reckoned at 
fourteen;) when it is felony only in the agent; all 
perſons preſent, aiding and abetting to this crime, are 
all principals, and the ſtatutes make it felony general- 
ly: there may be acceſaries before and after che fach; 
but though none of the principal offenders ſhall be ad- 
mitted to clergy, the acceſſaries are not excluded it. 1 
Hale's Hi. P. C Yo. 

In every indictment for this offence, there muſt be the 
words, rem habait vencream & carnaliter cag ro vit, Sc. 
and of conſequence ſome kind of penetration and emillion 
muſt be proved; but any the traſt degree is ſufficient. 
1 Hawk. P. C. c. 4. The general words ot theſe indictments 
are, that A. B. on ſuch a day, at, Cc. with force and 


arms, made an aflault upon C. D. and then and there 
wickedly, deviliſhly, felonioufly, and againſt the order 
N 5B b 2 | 


* 
— — — —}.— ——C 
K— 


Aae * 
— 09-9 ů — — W PEI" ws - 1 


BD — 


„ oo Ser ve ww af - 


— 2 ́—ä — — — i 


1 
oY WC mmm * — 


ads. a 1. rer 
7 * 


— 


BUIL 


of nature, commited the venereal at with the ſaid 
C. D. and carnally knew him, and then and there wicked- 
ly, Sc. did with him that ſodomitical and deteſtable ſin 
called buggery, (not to be named amorg Chriſtians) 


to the great diſpleaſure of God, and diſgrace of all man- | 


kind, Sc. This crime is excepted out of our acts of ge- 
neral pardon — This ſays Blackjlore is. a crime which 
ought to be (triftly and impartially proved, and then 
as ſtrictly and. impartially puniſhed. But it is an 
offence of ſo dark a nature, fo eaſily charged, and 
the negative ſo difficult to be proved, that the accuſa- 
tion ſhould be clearly made out: for if falſe, it deſerves 
a puniſhment interior only to that of the crime itſelf. 


BUILDINGS. If a houſe new built exceeds the an- 


cient foundation, whereby that is the cauſe of hindering 
the lights or air of another houfe, action lies againtt the 
builder. Heb. 131. In London a man may place ladders 
or poles upon the ground, or againit houſes adjoining for 
building his own ; but he may not break ground: and 
builders of houſes ought to have licence from the mayor 


and aldermen, Sc. for a hoard in the ſtreets, which are 


not to be incumbered. Cit. Lib. 30, 146. In new build- 
ing of London, it was ordained, that the outſides of the 
buildings be of brick or ſtone, and the houſes for the 


| Seng om ſtreets to be four ſtories high, having in the 


ront, balconies; Ec. by Stat. 19 Car. 2. c. 3. 
The laws for regulating of all buildings in the cities 


of London and W:ftminfter, and other parithes and places 


in the weekly bills of mortality, the pariſhes of St. Mary- 
E- bone, and Paddington, St. Pancras and St. Lute at 
Chelſea, for preventing miſchiefs by fire, are reduced 
into one act by Stat. 14 Geo. 3« c. 78. The regulations of 
this law being very minute and technical, we mult refer 
the reader to the ſtatute itſelf.— See title Fire. 

BULL, Bulla.] A brief or mandate of the pope or bi- 
ſhop of Rome, from the lead or ſometimes gold ſeal af- 
fixed thereto, which Mat. Paris, anno 1237, thus de- 
ſcribes: In bulla domini pape flat imago Pauli a dextris 
crucis in medio bull figurata, & Petri a finiſtris. Theſe 


decrees of the pope are often mentioned in our ſtatutes, 


as 25 Ed. 3: 28 H. 8. cap. 16: 1&2 P. M. c. 8. and 
13 Elix. cap. 2: They were heretofore uſed, and of force, 
in this land: but by the ſtatute 28 Her. 8. c. 16, it was 
enacted, That all bulls, briefs and diſpenſations had or 
obtained from the biſhop of Rome, ſhould be void. And 
by Stat. 13 Eliz. c. 2, (See Stat. 23 Elix. c. 1,) If any per- 
ſon ſhall obtain fiom Rome any bull or writing to abſolve 
or reconcile ſuch as forſake their due allegiance, or ſhall 
give or receive abſolution by colour of fuch bull, or uſe 
or publiſh ſuch bull, &'. it is high treaſon. See Rome, 
Papiſt. 225 
Bor AnD BOAR. By the cuſtom of ſome places, a 
parſon may be obliged to keep a bull and a boar for the 
uſe of the pariſhioners, in conſideration of his having 
tithes of calves and pigs, £c.1 Rol. Ar. 559: 4 Mod. 241. 
BULLIO SALIS, As much alt as is made at one 
«ealing or boiling: a meaſure of ſalt, ſuppoſed to be 
twelve gallons. Mon. Ang. tom. 2. 
BULLION, Fr. bil/on.} The ore or metal whereof 
gold is made; and ſignifies with, us gold or ſilver in 


_ Gillet, in the maſs before it is coined, Anno 9 Ed. 3. fl. 2. 
c. 2. See titles Coin, Money. © 

BULTEL, The bran or refuſe of meal after dreſſed :. 
alſo the bag wherein it is dreſſed is called a bulter, or ra- 


2 


BURG 
ther Beller. The word is mentioned in the flatute 4: 
afſiſa panis & cervifie, anno 51 Hen. 3. Hence comes 


bulted or boulted bread, being the coarſeſt bread. 

BUNDLES. A fort of records of the Chancery, lying 
in the office of the Rolli; in which are contained, the files 
of bills and anſwers ; of Hab. cor. cum cauſa ; certiorari”; ; 
attachments; &c. /cire ae certificates of ſtatute- 
ſtaple; extents and liberates; ſuper/edeass ; bails on 
ſpecial parcons; bills from the Exchequer of the names 
of ſheriffs ; letters patent ſurrendered ; and deeds cancel- 
ed; inquiſitions; privy ſeals for grants; bills ſigned by 
the king; warrants of eſcheators ; cuſtomers, r. 

BURCHETA, from the Fr. berche.] A kind of gun 
uſed in forells. | . , 

BURCIVER REGIS, Purſe-bearer, or keeper of the 
king's privy purſe. Pat. 17 Hen. 8. 

BURDARE, Tojeſt or trifle, Mat. Paris, Audit. p. 149. 

BURGAGE TENURE. See title Texvres. III. 11. 

TxNvUsE I BurGaGE, is deſcribed by Glanvil, 


(ib. 7. c. 3,) and is expreſsly ſaid by Littleton, F 162, to 


be but tenure in ſocage: And it is where the king or 
other perſon is lord of an ancient borough, in which che 
tenements are held by a rent certain. Lirr. 5 162, 3. 

It is indeed only a kind of town- focage ; as common 
ſocage by which other lands are holden, is uſually of a 


rural nature. A borough is uſually diſtinguiſhed from 


| 


other towns by the right of ſending members to parlia- 


ment; (See title Borongh;) and where the right of elec- 
tion is by burgage-tenure, that alone is a proof of the 
antiquity of the borough. Tenure in Burga;e or Burgage- 
Tenure therefore is, where houſes, or lands which were 
formerly the ſcite of houſes, in an ancient borough, are 
held of ſome lord in common ſocage by a certain eſta- 
bliſhed rent. 2 Comm. 82. 

The free ſocage in which theſe tenements are held 
ſeems to be plainly a remnant of Saxon liberty : which 
may alſo account for the great variety of cuſtoms, af- 
fecting many of theſe tenements ſo held in ancient bur- 
gage, the principal and moſt remarkable of which is, that 
called Borough-Engliſh.—See that title. 

Other ſpecial cuſtoms there are, in different burgage 
tenures ; as in ſome, that the wife ſhall be endowed of 
all her huſband's tenements, and not of the third part 
only, as at common law. Lit. $ 106.— In others that a man 
might (previous to Srat. H.8,) diſpoſe of his tenements 
by will. Litt. $ 167—though this power of diſpoſal was 
allowable in the Saxen times—a pregnant proof that 
theſe liberties of ſocage tenure were fragments of Saxon 


liberty. 2 Comm. 84. 0 


. 


BURG, A ſmall walled town, or place of privilege, 
Sc. See Borough. 

BURG-BOTE, from burg, caſtellum, and bote, compen- 
fatio.] Is a tribute or contribution towards the build- 
ing or repairing of caſtles, or walls of a borough or city: 
from which divers had exemption by the ancient char- 
ters of the Saxon kings. Rafal. burg bote fignificat quie- 
tantiam reparationis murorum civitatis vel burgi. Fleta, lib. 1. 
c. 47: Spelm. v. Burgh-bote. 

BURGESSES, burgarii & bun genſes.] Properly men 
of trade, or the inhabitants of a borough or walled town; 
but this name is uſually given to the magiſtrates of cor- 
porate towns. : 

In Germany, and other countries, they confound &r- 
gehe and citizen ; but we diſtinguiſh them, as appears o 


the Stat. 5 R. 2. e. 4, where the claſſes of the common- 
wealth are thus enumerated, count, baren, banneret, chi- 
waleer de count; citizein de citte; burgeſs de burgh. See 
Co. Lit. 89. Thoſe are alſo called Surge, who ſerve 
in parliament, for any borough or corporation: See title 
Parliament. Burgeſſes of our towns are called, in Dome/- 
day, the homines of the king, or of ſome other great man; 
but this only ſhews whoſe protection they were under, 
and is not any infringement of their c:vil liberty. Squire 
Ang. Sax. Gov. 260n. Burgenſes & homines burgorum © 
villarum, Madox Excheq. 1 333. The aid of burghs, 
ib. 1 V. 600, 601. See title Borough. 

BURGH BRECHE, Fideinſſionis wielatio, A breach of 


pledge, Spelm. ] It is uſed for a fine impoſed on the com - 


munity of a town, for a breach of the peace, Oc. Leg. 

Canuti, cap. 55. 

 BURGHERISTHE, or &urgberiche, Uſed in Dome/- 
day-book, for a breach of the peace in a city. Blount. 

BURGHBOTE. See Burghote. f 

BURGMOTE, A court of a borough. LL. Canuti, 
MS. cap. 44 —Berghmote is different; which ſee. 

BURGHWARE, gv burgiver,] A citizen or burge/+. 

BURGLARY, Burgi latrocinium ; by our ancient law 
called hamz/ecken, as it is in Scotland to this day. 4 Comm. 
223.] A Felony at common law, in (1) breaking and en- 
tering (2) the manſion houſe of another, or the walls or 
gates of a walled town, or a church, (3) in the night, 
(4) to the intent to commit ſome /e b within the ſame ; 
whether the felonious intent be executed or not. 1 Hast. 
P. C. c. 38.4 1, 10: 4 Comm. 224. 

It ſeems the plaineſt method to conſider the ſubject ac- 
cording to the four parts of the above definition; and 
5. to add ſomething on the puniſhment of this offence. 
| 1. There muſt be both a breaking and an entry to com- 

pleat this offence. 1 Hawk. P. C. c. 38.4 3. 

Euvery entrance into the houſe by a treſpaſſer is not a 
breaking in this caſe, but there muſt be an afual breaking. 

As if the door of a manſion houſe ſtand open, and the 

thief enters, this is no breaking. So it is if the window 

of the houſe be open, and a thief with a hook or other 


engine draweth out ſome of the goods of the owner, this. 


is no burglary, becauſe there is no actual breaking of the 
houſe. But if the thief breaketh the glaſs of the win- 
dow, and with a hook or other engine draweth out ſome 
of the goods of the owner, this is burglary, for there was 
an actual breaking of the houſe. 3 If. 64. But the fol- 
lowing acts amount to an actual breaking, wiz. opening 
the caſement, or breaking the glaſs window, picking 
open the lock of a door, or putting back the lock, or the 
leaf of a window, or unlatching the door that is only 
latched. 1 Hal. H. P. C. 552. | 

Having entered by a door which he found open, or 
having lain in the houſe by the owner's conſent, unlatch- 
ing a chamber door; or coming down the chimney. 
1 Hawk. P. C. c. 38. 5 4. 

If thieves pretend buſineſs to get into a houſe by night, 
and thereupon the owner of the iber his door, and 
they enter and rob the houſe, this is burglary. Kel. 42. 

So if perſons deſigning to rob a houſe, take lodgings 
In it, and then fall on the landlord and rob him; or 
where perſons intending to rob a houſe, raiſe a hue and 
cry, and prevail with the conſtable to make a ſearch in 
the houſe, and having got in by that means, with the 


BURGLARY 1.2 


bitants; in both theſe inſtances they are guilty of bur- 
glary, for theſe evaſions rather increaſe the crime. 
1 Hawk. P. C. c. 38. $5. | 

If a perſon be withia the houſe and ſteal goods, and 
then open the houſe on the infide, and go out with the 
goods, this is burglary, though the thief did not break 
the houſe. 3 If. 64. But this was not admitted to be law 
with any certainty ; and therefore by Stat. 12 Au. c. 7, 
it is enacted, ** that if any perſon ſhall enter into the 


manſion houſe of another, by day or by night, without 


breaking the ſame, with an intent to commit felony, or 
being in ſuch houſe ſhall commit any felony, and ſhall 
in the night-time brea# the ſaid houſe to get out, he 
ſhall be guilty of burglary, and oulled of the benefit of 
clergy, in the ſame manner as if he had broken and en- 
tered the houſe in the night-time, with intent to com- 
mit felony.“ 

Any the leaſt entry, either with the whole, or with but 
part of the body, or with any inſtrument or weapon, 
will ſatisfy the word entered in an indictment for bur- 
glary: as if one do put his foot over the threſhold, or 
his hand, or a hook, or piſtol, within a window, or 
turn the key of a door which is locked on the inſide, or 
diſcharge a loaded gun into a houſe, &c. 1 Hawk. P. C. 
c. 38. $7, and the authorities there cited, —But where 
thieves had bored a hole through the door, with a center- 
bit, and part of the chips were found in the inſide of the 
houſe, yet as they had neither got in themſelves, nor in- 
troduced a hand or inftrument for the purpoſe of taking the 
property, the entry was ruled incomplete. Id. ib. ix note. 

When ſeveral come with a deſign to commit burglary, 
and one does it, while the reſt watch near the houſe, 
here his act is, by interpretation, the act of all of them. 


And upon a like ground, if a ſervant confederating with 


a rogue, let him in to rob a houſe, it has been deter- 
mined by all the judges, upon a ſpec*al verdict, that it is 
burglary both in the ſervaut and the thief. Leach's Hawk. 
P. C. i. c. 38.4 9. and z. 

2. It is certainly a dangerous, if not an incurable 
fault to omit the word dwelling houſe in an indictment, 
for burglary in a houſe. But it ſeems not neceſſary or 
proper in an indictment for burglary in a church, which 
by all the antient authorities is taken as a diſtin bur- 
glary. See 1 Hawk. P. C. c. 38. F 1o. and the autho- 
rities there cited. | 

If a man hath two houſes, and reſides, ſometimes in 
one of the houſes, and ſometimes in the other, if the 
houſe he doth not inhabit is broken by any perſon in the 
night, it is burglary: Poph. 5 2. 

A chamber in an inn of court, Sc. where one uſually 
lodges, is a manfion-houſe ; for every one hath a ſeveral 
property there. But a chamber where any perſon doth 
lodge as an inmate, cannot be called his manſion; though 
if a burglary be committed in his lodgings, the indict- 
ment may lay the offence to be in the manſion-houſe of 


him that let them. 3 . 6g ; Kel. 83. If the owner of 


the houſe breaks into the rooms of his lodgers, and ſteals 


| their goods, it cannot be burglary to break into his own 


houſe, but it is felony to ſteal their goods. Wood's Infe. 
378, But ſee contra, 1 Hawk, P. C. c. 38. § 13, 14, 15. 
If the owner live under the ſame roof with the inmates, 


there mult be a ſeparate outer door, or the whole is the 


manſion of the owner; but if the owner inhabit no part 


owner's conſent, bind the conſtable, and rob the inha- | of the houſe; or even if he o:cupy a Hop, or a cellar in 


it, 
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BUIL 


of nature, commited the venereal act with the ſaid 
C. D. and carnally knew him, and then and there wicked- 
ly, Sc. did with him that ſodomitical and deteftable ſin 
called buggery, (not to be named amorg Chriſtians) 
to the great difpleaſure of God, and diſgrace of all man- 
kind, Sc. This crime is excepted out of our acts of ge- 
neral pardon — This ſays Blackjtonre is a crime which 


ought to be ſtrictly and impartially proved, and then 


as ſtrictly and impartially puniſhed. But it is an 
offence of ſo dark a nature, fo eaſily charged, and 
the negative ſo difficult to be proved, that the accuſa- 
tion ſhould be clearly made out: for if falſe, it deſerves 
a puniſhment inferior only to that of the crime itſelf. 
BUILDINGS. If a houſe new built exceeds the an- 
cient foundation, whereby that is the cauſe of hindering 
the lights or air of another houte, action lies againſt the 
builder. H. 131. In London a man may place ladders 
or poles upon the ground, or againit houſes adjoining for 


building his own; but he may not break ground: and 


builders of houſes ought to have licence from the mayor 


and aldermen, Sc. for a hoard in the ſtreets, which are 


not to be incumbered. Cit. Lib. 30, 146. In new build- 
ing of London, it was ordained, that the outſides of the 
buildings be of brick or ſtone, and the houſes for the 
principal ſtreets to be four ſtories high, having in the 
front, balconies; Sc. by Stat. 19 Car. 2. c. 3. 

The laws for regulating of all buildings in the cities 


of London and Wiftminfter, and other parithes and places 


in the weekly bills of mortality, the pariſhes of St. 1/ary- 
- bone, and Paddington, St. Pancras and St. Lute at 
Chelſea, for preventing miſchiefs by fire, are reduced 


- _ Into one act by Stat. 14 Geo. 3« c. 78. The regulations of 


this law being very minute and technical, we mult refer 
the reader to the ſtatute itſelf, —See title Fire. | 

BULL, 6u/la.) A brief or mandate of the pope or bi- 
ſhop of Rome, from the lead or ſometimes gold ſeal af- 
fixed thereto, which Mat. Paris, ammo 1237, thus de- 
ſcribes: In bulla domini pape ſtat imago Pauli à dextris 
crucis in medio bulle figurata, & Petri a finiftris. Theſe 


decrees of the pope are often mentioned in our ſtatutes, 
as 25 Ed. 3: 28 H.8. cap. 16: 10 2 P. M. c. 8. and 


13 Eliz. cap. 2: They were heretofore uſed, and of force, 


in this land: but by the ſtatute 28 Her. 8. c. 16, it was 
enacted, That all bulls, briefs and diſpenſations had or 


obtained from the biſhop of Rome, ſhould be void. And 
by Stat. 13 Elix. c. 2, (See Stat. 23 Elix. c. 1,) If any per- 
ſon ſhall obtain fiom Rome any bull or writing to abſolve 
or reconcile ſuch as forſake their due allegiance, or ſhall 


give or receive abſolution by colour of fuch bull, or uſe 


or publiſh ſuch bull, Oc. u is high treaſon. See Rome, 
Papi}t. . 5 

BULL AND FOAR. By the cuſtom of ſome places, a 
parſon may be obliged to keep a Bull and a boar for the 
uſe of the pariſhioners, in conſideration of his having 


| Lithes of calves and pigs, Sc. 1 Rol. Abr. 559: 4 Mod. 241. 


BULLIO SALIS, As much /a/t as is made at one 
«ealing or boiling: a meaſure of ſalt, ſuppoſed to be 
twelve gallons. Mon. Ang. tom. 2. 

* BULLION, Fr. &il/on.] The ore or metal whereof 
gold is made ; and fignifies with, us gold or filver in 
billet, in the maſs before it is coined, Anno ꝙ Ed. 3. fl. 2. 
c. 2. See titles Coin, Money. 


BULTEL, The bran or refuſe of meal after dreſſed :. þ 


alſo the bag wherein it is dreſſed is called a 6alter,, or ra- 
2 f Te” 


BURG 


ther Boulter. The word is mentioned in the ſtatute 4; 
aſſiſa panis & cer vie, anno 51 Hen. 3. Hence comes 
bulted or buulted bread, being the coarſeſt bread. ; 

BUNDLES. A fort of records of the Chancery, lying 
in the office of the Rolli; in which are contained, the A 
of bills and anſwers; of Hab. cor. cum cauſd ; certiorari”; ; 
attachments; &c. ſcire fucias's; certificates of ſtatute. 
ſtaple; extents and liberates; /uper/edeass ; baiis on 
ſpecial parcons; bills from the Exchequer of the names 
of ſheriffs; letters patent ſurrendered ; and deeds cancel- 
ed; inquiſitions; privy ſeals for grants; bills ſigned by 
the king; warrants of eſcheators ; cuſtomers, c. 

BURCHETA, from the Fr. Serche.] A kind of gun 
uſed in forells. | 

BURCIUER REGIS, Purſe-bearer, or keeper of the 
king's privy purſe. Pat. 17 Hen. 8. 

BURDARE, 'Tojeſt or trifle. Mat. Paris, Addit. p. 149. 

BURGAGE TENURE. See title Temes, III. II. 

Trexnure In Bur cat, is deſcribed by Glanvil, 
(/ib. 7. c. 3,) and is expreſsly ſaid by Lirrleton, F 162, to 
be but tenure in ſocage: And it is where the king or 
other perſon is lord of an ancient borough, in which che 
tenements are held by a rent certain. Lirr. F 162, 3. 

It is indeed only a kind of town- ſocage; as common 
ſocage by which other lands are holden, is uſually of a 
rural nature. A borough is uſually diſtinguiſhed from 
other towns by the right of ſending members to parlia- 
ment; (See title Borongh ;) and where the right of elec- 
tion is by burgage-tenure, that alone is a proof of the 
antiquity of the borough. Tenure in Burga'e or Burgage- 
Tenure therefore is, where houſes, or lands which were 
formerly the ſcite of houſes, in an ancient borough, are 
held of ſome lord in common ſocage by a certain eſta- 
bliſhed rent. 2 Comm. 82. 

The free ſocage in which theſe tenements are held 
ſeems to be plainly a remnant of Saxon liberty: which 
may alſo account for the great variety of cuſtoms, af- 
fecting many of theſe tenements ſo held in ancient bur- 
gage, the principal and moſt remarkable of which is, that 
called Boroughb-Engliſb.— See that title. 

Other ſpecial cuſtoms there are, in different burgage 
tenures; as in ſome, that the wife ſnall be endowed of 
all her huſband's tenements, and not of the third part 
only, as at common law. Lisi. $ 166.—In others that a man 
might (previous to Stat. H. 8,) diſpoſe of his tenements 
by will. Litt. S167 — though this power of diſpoſal was 
allowable in the Saxen times—a pregnant proof that 
theſe liberties of ſocage tenure were fragments of Saxon 


liberty. 2 Comm. 84. . 


- 


BURG, A ſmall walled town, or place of privilege, 
Dc. See Borough. 

BURG-BOTE, from burg, caſtellum, and bote, comper- 
fatio.] Is a tribute or contribution towards the build- 
ing or repairing of caſtles, or walls of a borough or city: 
from which divers had exemption by the ancient char- 
ters of the Saxon kings. Rafial. burg-bote fignificat quie- 
tantiam reparationis murorum civitatis vel burgi. Fleta, lib. 1. 
c. 47: Spelm. v. Burgh-bote. | 

BURGESSES, burgarii & bun genſcs.] Properly men 
of trade, or the inhabitants of a borough or walled town ; 
but this name is uſually given to the magiſtrates of cor- 
porate towns. 

In Germany, and other countries, they confound - 
geh, and citizen; but we diſtinguiſh them, as _— 

e 


the Stat. 5 R. 2. e. 4, where the claſſes of the common- 
wealth are thus enumerated, count, baren, banneret, chi- 
 waleer de conntee ; citizein de citte; burgeſs de burgh. See 
Co. Lit. 89. Thoſe are alſo called burgef/es, who ſerve 
in parliament, for any borough or corporation: See title 
Parliament. Burgeſſes of our towns are called, in Dome/- 
day, the homines of the king, or of ſome other great man; 
but this only ſhews whoſe protection they were under, 
and is not any infringement of their c:vil liberty. Squire 
Ang. Sax. Gov. 260n. Burgenſes & homines burgorum © 
villarum, Madox Excheq. 1 333. The aid of burghs, 
ib. 1 V. 600, 601. See title Borovgh. 

BURG! BRECHE, Fial 101115 w!10latio. A breach of 
pledge, Selm] It is uſed for a fine impoſed on the com- 
munity of a town, for a breach of the peace, Oc. Leg. 
Canuti, cap. 55. ; 
 BURGHERISTHE, or Lurgberiche, Uſed in ' Dome/- 

day-book, for a breach of the peace in a city. Blount. 

BURGHBOTE. See Burghote. 

BURGMOTE, A court of a borough. LL. Canuti, 
MS. cap. 44 —Berghmote is different; which ſee. 

BURGHWARE, graft burgiver.] A citizen or burge/+. 

BURGLARY, Burgi latrocinium ; by our ancient law 
called hamz/echen, as it is in Scotland to this day. 4 Comm. 
223.] A Felony at common law, in (1) breaking and en- 
tering (2) the manſion heuſe of another, or the walls or 
gates of a walled town, or a church, (3) in the night, 
(4) to the intent to commit ſome /e'o;y within the ſame ; 
whether the felonious intent be executed or not. 1 Haus. 
P. C. c. 38. § 1, 10: 4 Comm. 224. 

It ſeems the plaineſt method to conſider the ſubject ac- 
cording to the four parts of the above definition ; and 
5. to add ſomething on the puniſhment of this offence. 

1. There mult be both a breaking and an entry to com- 
pleat this offence. 1 Hawk. P. C. c. 38.4 3. 

Every entrance into the houſe by a treſpaſſer is not a 
breaking in this caſe, but there muſt be an au breaking. 
As if the door of a manſion houſe ſtand open, and the 
thief enters, this is no breaking. So it is if the window 
ol the houſe be open, and a thief with a hook or other 


engine draweth out ſome of the goods of the owner, this 


is no burglary, becauſe there is no actual breaking of the 
houſe. But if the thief breaketh the glaſs of the win- 
dow, and with a hook or other engine draweth out ſome 
of the goods of the owner, this is burglary, for there was 
an actual breaking of the houſe. 3 If. 64. But the fol- 
lowing acts amount to an actual breaking, viz. opening 
the caſement, or breaking the glaſs window, pickin 
open the lock of a door, or putting back the lock, or the 
leaf of a window, or unlatching the door that is only 
latched. 1 Hal. H. P. C. 552. 

Having entered by a door which he found open, or 
having lain in the houſe by the owner's conſent, unlatch- 
ing a chamber door; or coming down the chimney. 
1 Hawk. P. C. c. 38. F 4. 

If thieves pretend buſineſs to get into a houſe by night. 
and thereupon the owner of the doctprene his door. and 
they enter and rob the houſe, this is burglary. Kel. 42. 

So if perſons deſigning to rob a houſe, take lodgings 
in it, and then fall on the landlord and rob him; or 
where perſons intending to rob a houſe, raiſe a hue and 
cry, and prevail with the conſtable to make a ſearch in 
the houſe, and having got in by that means, with the 
owner's conſent, bind the conſtable, and rob the inha- 


BURGLARY 1.2. 


bitants; in both theſe inftances they are guilty of bur- 
glary, for theſe evaſions rather increale the crime. 
1 Hawk. P. C. e. 38 55. | 

If a perſon be within the houſe and ſteal goods, and 
then open the houſe on the inſide, and go out with the 
goods, this is burglary, though the thief did not break 
the houſe. 3 /»/. 64. But this was not admitted to be law 
with any certainty ; and therefore by Srat. 12 Au. c. 7, 
it is enacted, *«* that if any perſon ſhall enter into the 
manſion-houſe of another, by day or by night, without 
brezking the ſame, with an intent to commit feloay, or 
being in ſuch houſe ſhall commit any felony, and ſhall 
in the night-time Seat the ſaid houſe to get out, he 
ſhall be guilty of burglary, and oulted of the benefit of 
clergy, in the ſame manner as if he had broken and en- 
tered the houſe in the night-time, with intent to com- 
mit felony.”? 

Any the leaſt entry, either with the whole, or with but 
part of the body, or with any inſtrument or weapon, 
will ſatisfy the word entered in an indictment for bur- 
glary: as if one do put his foot over the threſhold, or 
his hand, or a hook, or piſtol, within a window, or 
turn the key of a door which is locked on the inſide, or 
diſcharge a loaded gun into a houſe, &c. 1 Haut. P. C. 
c. 38, F 7, and the authorities there cited, —But where 
thieves had bored a hole through the door, with a center- 
bit, and part of the chips were found in the inſide of the 
houſe, yet as they had neither got in themſelves, nor in- 
troduced a hand or inſtrument for the purpoſe of taking the 
property, the entry was ruled incomplete. 1d. ib. in note. 

When ſeveral come with a deſign to commit barglary, 
and one does it, while the reſt watch near the houſe, 
here his act is, by interpretation, the act ot all of them. 


And upon a like ground, if a ſervant confederating with 


a rogue, let him in to rob a houſe, it has been deter- 
mincd by all the judges, upon a ſpectal verdict, that it is 
burglary both in the ſervaut and the thief. Leach's Hawk. 
P. C. i. c. 38. § 9. and z. 

2. It is certainly a dangerous, if not an incurable 
fault to omit the word d:celling houſe in an indictment, 
for burglary in a houſe. But it ſeems not neceſſary or 
proper in an indictment for burglary in a church, which 
by all the antient authorities is taken as a diſtin bur- 
glary. See 1 Hawk. F. C. c. 38. & 10. and the autho- 
rities there cited, 

If a man hath two houſes, and reſides, ſometimes in 
one of the houſes, and ſometimes in the other, if the 
houſe he doth not inhabit is broken by any perſon in the 
night, it is burglary: Poph. 5 2. 

A chamber in an inn of court, ©, where one uſually 
lodges, is a manſion- houſe; for every one hath a ſeveral 
property there, But a chamber where any perſon doth 
lodge as an inmate, cannot be called his manſon ; though 
if a burglary be committed in his lodging, the indict- 
ment may lay the offence to be in the manſion-houſe of 
him that let them. 3 . 6g ; Ke, 83. It the owner of 
the houſe breaks into the rooms of his lodgers, and ſteals 
their goods, it cannot be burglary to break into his own 
houſe, but it is felony to ſteal their goods. H Int, 
378. But ſee contra, 1 Hawk, P. Cc. 33. § 13, 14, 15. 

If che owner live under the ſame roof with the inmates, 
there muſt be a ſeparate outer door, or the whole is the 
manſion of the owner; but if the owner inhabit n» part 
of the houſe; or even if he o:cupy a Hop; or a cellar in 

it, 
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BURGLARY. 


It, but do not fleep therein, it is the manſion of each 
lodger, although there be but one outer door. Leach's 


Ha wb. P. C. c. 38. F 15. in n. — There being only one 
door in common to all the inhabitants, makes no differ- 
ence, where the owner does not ſleep in any part of the 


bouſe, for in that caſe, each apartment is a /eparate man- 
fron. Id. ib. f 14. u. 


Chambers, in inns of court, ©, have ſeparate out- 
ward doors, which are the extremity of obſtruction, and 
are enjoyed as ſeparate property, as eſtates of inheritance, 
for lite, or during reſidence, —So a houſe divided into 
ſeparate tenements, with a diſtin outward door to each, 
will be ſeparate houſes. Id. ib. g 13. u. 

Part of a houſe divided from the reft, having a door 


of its own to the ſtreet, is a manſion-houſe of him who 


hires it. Kel. 84. 

To break and enter a h, not parcel of the manſion- 
houſe, in which the ſhop keeper never lodges, but only 
works or trades there in the day-time, is not burglary, 
but only larceny; but if he, or his ſervant, uſually or 
often lodge in the ſhop at night, it is then a manſon- 


| houſe, in which a burglary may be committed. 1 H. H. 


P. C. 557, 558.—But ſee Stat. 13 Geo. 3. c. 38, reſpec- 
ting burglary in the work ſhops of the plate-glaſs manu- 


factory, which is made fingle felony, and puniſhable 


with tranſportation for ſeven years.— If the ſhop-keeper 
ſleep in any part of the building, however diſtin& that 


night, when ſleep has diſarmed the owner, and rendered 
* caſtle defenceleſs. 4 Comm. 224: 1 Hawk. P. C. c. 38. 

1. 

4. The breaking and entry muſt be with a felonious 
intent, otherwiſe it is only a treſpaſs ; and it is the ſame 
whether ſuch intent be actually carried into execution, or 
only demonſtrated by ſome attempt, of which the jury is 
to jadge, And therefore ſuch breaking and entry, with 
intent to commit a robbery, a murder, a rape, or any 
other felony, is burglary, Nor does it make any differ. 
ence, whether the offence were felony at common law, 
or only created ſo by ſtatute. 4 Comm, 227: 1 Hawk, 
P. C. c. 38. § 18, 19. | 

One of the /ervants of the houſe opened his lady's 
chamber door, which was faſtened with a braſs bolt, with 


| deſign to commit a rape; and it was ruled to be bur. 


glary, and the defendant was convicted and tranſport- 
ed. Stran. 481: Kel, 67. 

A ſervant embezzled money intruſted to his care ; left 
ten guineas in his trunk: quitted his maſter's ſervice; 
returned ; broke and entered the houſe in the night, and 
took away the ten guineas, and adjudged no burglary, 
Leach's Hawk. P. C. i. c. 38,4 18 n. Sed vide 1 Sborv. 53. 

5. Every man's houſe is conſidered as his caſtle, as 
well for defence againſt injury and violence, as for re- 
poſe. 5 Co. 92.— To violate this ſecurity is conſidered 
of ſo atrocious a nature, that the alarmed inhabi:ant, 


part is from the ſhop, it may be alledged to be his man- | whether he be an owner or a mere inmate, (Crs. Car. 
1 on houſe; provided the owner does not ſleep under the | 544,) is by Stat. 24 H. 8. c. 5, expreſsly permitted to 
ſans, © roof alſo. Leach's Hawk. P. C. i. c. 38. 5 16. inn repel the violence by the death of the aſſailants, without 
A ,'2dger in an inn hath a ſpecial intereſt in his cham- | incurring the penalties even of excuſeable homicide.— 
ber, ſo. hit if he opens his chamber door, and takes | For a courſe of time however, the life of a burglar was 
goods in The houſe, and goes away, it ſeems not to be | ſaved by the plea of clergy ; but as the increaſe of na- 
burglary. & nd where A. enters into the houſe of B. in | tional opulence furniſhed further temptations, additional 
the night, by Che doors open, and breaks open a cheſt, | terrors became neceſſary ; therefore by Stat. 18 Eliz.c. 7, 
and ſteals goods Without breaking an inner door; it is | clergy is taken away from the offence; and by Stat. 3 © 4 
no burglary by the cmmon law, becauſe the cheſt is no | W. g M. c. , from acceſlaries before the fact. 
part of the houſe: though It is felony ouſted of clergy Still further to encourage the proſecution of offenders, 
dy ſtatute 3 V. & M. c. 93 -and if one break open a | it is enacted by Stat. 10 & 11 /. 3. c. 23, that who- 
counter or cupboard, fixed to a houſe, it is burglary, | ever ſhall convict a burglar, ſhall be exempted from 
1 Hale's Hit. P. C. 554. ; pariſh and ward offices, where the offence was committed. 
All out-buildings, as barns, ſtables, ware-houſes, c. | To this, Stats. 5 An. c. 31, and 6 Geo, 1. c. 23, have 
adjoining to a houſe, are looked upon as part thereof, ſuperadded a reward of 4ol. ; And if an accomplice, 
and conſequently burglary may be committed in them. | being out of priſon, ſhall convi two or more offenders, 
And if the ware-houſe, c. be parcel of the manſion- he is entitled alſo to a pardon of the felonies as enume- 
houſe, and within the ſame, though not under the ſame | rated in the act. See title Accgſary. | 
roof, or contiguous, a burglary may be committed there- See likewiſe Stats. 25 Geo. 2. c. 36: 27 Ges. 2. c. 3, 
in. But an out- houſe occupied with, but ſeparated from | and 18 Geo. 3. c. 19, which provide, That the charges 
the dwelling- houſe by an open paſſage eight feet wide, | of proſecuting and convicting a burglar ſhall be paid by 
and not within or connected by any fence, incloſing both, | the treaſurer of the county where the burglary was com- 
is not within the curtilage or homeſtall. Leach's Hawk. | mitted, to the proſecutor, and poor witneſſes. 
P. C. i. c. 38. f 12. n: 4 Comm. 225. fe To remove one inducement to the frequent commiſ- 
No burglary can be committed by breaking into any | ſion of burglaries, Szar. 10 Geo. 3. c 48, provides that 
ground incloſed, or booth, or tent, Sc. but by Stat. | buyers or receivers of ſtolen jewels, gold, or ſilver plate, 
5&6E. 6. c. 9, clergy is taken from this offence. where the ſtealing ſhall have been accompanied by bur- 
3. In the day-time there is no burglary.—As to what | glary, (or robbery) may be tried and tranſported for 
is reckoned night, and what day for this purpoſe, an- fourteen years, before the conviction of the principal. 
tiently the day was accounted to begin only at ſun riſing, And to check this offence in its progrels, Stat. 23 C.. 
and to end immediately upon ſun ſet; but the better | 3. c. 88, enacts, That any perſon apprehended, havi: 
I opinion ſeems to be, that if there be day light, or crepu/- upon him any pick-lock key, Sc. or other implemer 
4 | culum enough begun or left to diſcern a man's face with- | with intent to commit a burglary, ſhall be deemed 
i al, it is no burglary. But this does not extend to moon- | rogue and vagabond, within Stat. 17 Gee. 2. c. 5. 
light ; the malignity of the offence, not ſo properly ari- For further matter, See titles Clergy, Felony, Larce- 
Ang from its being done in the dark, as at the dead of BURI, Huſbandmen. Mor. Ang!. tom. 3. 5 R 
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BURIALS, Perſons dying are to be 4uried in woollen, 
on pain of forfeiting 51. And affidavit is to be made of 
ſuch burying before a juſtice, &c. under the like penal- 
ty. Stat. 30 Car. 2 c. 3. | 

BURNETA, Cloth made of dyed wool. A burner 
colour muſt be dyed; but brunn color may be made with 
wool without dying, which are called medleys or ruſſets. 
Lindewood, I hus much is mentioned becauſe this word 
is ſometimes wrote þruncta. | 
BURNING 1s TAE HAND, Vide Branding. 
| BURNING of houſes, out-houſes, malicious burnings, 
c. See title 4% - To the malicious burnings men- 
tioned under title %, may be added, that by Sat. 6 Geo. 
1. c. 23, aſſaulting with intention to burn re garments 
of another in the public ſtreet, (by aqua-fortis, Sc.) is 
puniſhable with tranſportation.—By Stat. 22 & 23 Car. 2. 
c. 11: and 1 An. ft. 2 c. 9, to burn any Ship to the pre- 
judice of the owners or freighters ; and by Sat 4 Gee. 1. 
c. 12, to the prejudice of the underwriters, is made fe- 
lony without clergy.—By Stat. 12 Geo. 3. c. 24, to burn 
the king's ſhips of war, or any of the arſenals or ſtores, 
Oc. therein, is alſo made felony without clergy.— By 
Stat. 27 Geo. 2. c. 15, breatning by anonymous or ficti- 
tious letters, to burn houſes, barns, &c. is felony with- 
out clergy.— As to penalty on ſervants ſetting fire to 
houſes by negligence. See title Fire. See further titles 
Felons, Na zy, Ships, Inſurance. , b 

BURNING To DEATH, See titles Felony, Treaſon. 
BURROCHIUM, A burrock, or imall wear over a 


river, where wheels are laid for the taking of fiſh. Cowel. 


BURSA, A purſe. Ex Chart. vet. 

BURSARIA, The &bar/ery, or exchequer of collegiate 
and conventual bodies; or the place of receivirg and 
paying, and accounting by the 4ur/ari:, or burſers. Pa- 
roch. Antiq. p. 288. But the word bur/arii did not only 
ſignify the bur of a convent or college; but formerly 
{tipendiary ſcholars were called by the name of 4u/ari, 
as they lived on the 3%, or fund, or public ſtock of the 


Univerfity. At Paris, and among the C:fertian monks, 


they were particularly termed by this name. Johan, Major. 
Geft. Scot. lib. 1. c. 5 

BURSE, burſa, cambium, bafilica.} An exchange, or 
place of meeting of merchants. 

BURSHOLDERS, See title Headborewgh. 

BUSONES COMITATUS: Brag. lib. 3. trad. 2. 
cap. 1.  Bleunt ſays &., ſones is uſed for barones. 

BUSSA, A ſhip. Blount's Diet — The veſſels uſed in 
the herring fiſheries are called Ii and Smacks, 


BUSSELLUS, A buſhel; from buza, butta, buttis, 2 


tanding meaſure : and hence butticella, butticellus, bugſel- 


| tus, a leſs meaſure. Some derive it from the old Fr. 


bouts, leather continents of wine ; whence come our lea- 


ther budget and bottles. Kenner"s Glo. 


BUSTA and BUSTUS, %a, and buſcus, c. See 
Brucia and Bruſula. 

BOOT ARD, A large bird of game, uſually found on 
downs and plains, mentioned in the Stat. 25 Hen. 8. 
c. 11. See title Game. | 

BU | CHERS, 'Theſe were anciently compelled by ſta- 
tute to fel] their meat at reaſonable prices, or forſeit 
double the value, to be levied by warrant of two jultices 
of peace, Sc. And were not to buy any fat cattle to 
{ell again, on pain of forfciting the value; but this not 
to extend to ſelling calves, lambs, or ſheep dead, from 
one butcher to another. Stat. 23 Ed. 3. c. 6,-By Sat. 


BUT 
2 3 E. 6. e. 1g. (revived, continued and confirmed 
by Stat. 22 & 23 Car. 2. c. 19, which is now expired,) 
Butchers (and others) conſpiring to {ell their victuals at 
certain rates, are liable to 107. penalty, or twenty days 
impriſonment, for the firſt offence 20 J. or pillory for 
the ſecond—and gol. or pillory, and loſs of ear for the 
third. — The offence to be tried by the ſeſſions or leet — 
See title Conſpiracy.—By Stat. 4 H. 7. c. 3, no butcher 
ſha!l ſlay any beall within any walled town, except Car- 
life and Berwick. —By the ordinance for bakers, incert. temp. 
butchers are not to ſell ſwine's fleſh meazled, or fleſh dead 
of the murrain.—By Szat. 3 C. 1. c. 1, butchers are not 


ta ſell or kill meat on Sunday.—By Stats. 1 Fac. I. c. 22: 


and g Au. c. 11, regulations are made as to the watering 
and gaſhing hides ; and the ſelling putrified and rotten 
hides by butchers ; and by the ſaid Stat. 1 Zac. no but- 
cher ſhall be a tanner, or currier 

See further titles Cat/le ; Foreflalling 3 YVidtuals. 

BUTLER, See BPottler. 

BUTT, tutticum.] A meaſure of wine, c. well known 
among merchants, and containing 126 gallons of Malm- 
fey wine, by Stat. 1 R. 3. c. 13. 


BUTTER ANY CHEESE.—By Srat.g H. 6. c. 8, A 


weigh of cheeſe ſhall contain thirty-two cloues, each 
cloue 7. = 2cwt. Every kilderkin of butter ſhall con- 


tain 112 pounds, the firkin 56, and pot 4 pounds of 


good butter, (every pound 160z.) belides the caſks and 
pots ; and old bad butter ſhall not be mixed with good, 
nor ſhall butter be repacked for ſale, which incurs for- 
feiture of double value, &c. And ſellers and packers of 
butter ſhall pack it in good caſks, and ſet their names 
thereon, with the weight of the caſk and butter, on pain 
of 105. per cut. Stat. 13 & 14 Car, 2. cap. 26, —Buy- 
ers of butter are to put marks on caſks; and perſons 
opening them afterwards, or putting in other butter, &c, 
ſhall forfeit 20s. 4& 5 V. NI. c. 7. The ſaid Star, 
4& 5 W.& M. c.7, alſo contains regulations to com- 
pel waiehouſe-keepers, weighers, ſearchers, and ſhip- 
pers, to receive all butter and cheeſe for the Londen market, 
without undue preference.— The Stats. 8 Geo. 1. c. 27: 
and 17 Geo. 2. c. 8, regulate the fale of butter; the 
former in the city of York, the latter at New Malton.— 
See titles Werghts and Meajures, 

BUTT ONS, Foreign buttons are not to be imported 
on penalty of 1001. on the 1mporter, and 507. on the 
ſeller, by Stats. 13 & 14 C. 2. c. 13: and 4 HW. & MM. 
c. 10.— And by the ſame ſtatutes, a juſtice may iſſue 
his warrant to ſearch for and ſeize the ſame. 

By Stat. 10 . z. c. 2, No perſon ſhall mate, cl], or 
ſet on, any buttons made of wood only, and turned in 
imitation of other buttons, under penalty of 30. a duzen.. 
A ſhank of wire being added to the buiton makes no 
difterence. Ld. Ram. 712. | 

By the ſaid Stat. W. 3. no perſon ſhall mate, fell, or- 
fet on, buttons made ot cloth, or other ſtutis of which. 
clothes are uſually made, on penalty of 405. 

By Stat. 8 An. c. G. no taylor, or other per/en, ſhall make, 
ſell, ſet on, 2, or bind, on any clothes, any buttons or 
button holes of cloth, Sc. on pain of 5/. a dozen. —By 
this act no power is given to make diſtrets. 

Stat. 4 Geo. 1. c. 7, is ſaid in B' Juſtice, (title 
Buttons) to be a looſe, injudicious, ungrammatical act, 
and which by its garb may ſeem to have been drawn up 
by taylors, or button makers. This act impoles, (in- 
dillinctly enough,) 40s, a dozen, on all ſuch buttons aud. 

button 
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button holes, with an exception of velvet ; it ſeems le- 
velled againſt the taylors only, but clothes with ſuch 
buttons and button. holes expoſed to ſale, are to be for- 
feited and ſeized. * + | | 

By Stat. 7 Geo. 1. f. 1. c. 12, No perſon ſhall 2/6, or 
wear, on any clothes, (velvet excepted) any ſuch buttons 


or button holes, on pain of 40. a dozen, half to the 


witneſs on whoſe oath they are convicted; an application 
of the penalty deſervedly reprobated as nearly ſingular, 
and on a principle not reconcileable to the uſual rules uf 
evidence.—This ſtatute is alſo incorrect, particularly in 
making no diſpoſal of a moiety of the penalty, in caſe of 
conviction or confeſſion by the party. 

Theſe acts are ſeldom enforced, and do not ſeem very 
conſiſtent with general policy. See title Taylors. 

BUTTS, The place where archers meet with their 


| bows and arrows to'ſhoot at a mark, which we call ſhoot- 


ing at the butts. Alſo butts are the ends or ſhort pieces 

of land in arable ridges and furrows: buttum terre, a but! 

of land. See title A5butta/s. | 
BUTLERAGE or WINES, See title Cu/ons. 
BUTHSCARLE, butſecarl, buſcarles, (biſcarli & buth- 


ſccarli.) Mariners or ſeamen. Selden's Mare Clauſum, fol. 


184. 

BUZ ONIS, The ſhaft of an arrow, before it is fledged 
or feathered. St. Ed. 1. 

BYE, Words ending in 4% or bee, ſignify a dwelling 
place or habitation, from the Sax. by, habitatio, 

BY-LAWS, Silagines, from Sax. by, pagus, civitas, 
and lagen, lex. i. e. the laws of cities, Spelm. v. bellagines. 


Or perhaps laws made obiter, or by the by.] Certain or- 


ders and conſtitutions of corporations, for the governing 
of their members ; of courts-leet and court-baron ; com- 
moners or inhabitants in vills, Oc. made by common aſ- 
ſent, for the good of thoſe that made them, in particu- 
lar caſes, whereunto the public law doth not extend; ſo 
that they lay re//ri&ions on the parties, not impoſed by the 
common or ſtatute law : guilds and fraternities of trades, 
by letters - patent of incorporation, may ' likewiſe make 
by-laws, for the better regulation of trade among them- 
ſelves, or with others. K:tch. 45, 72: 6 Rep. 63. 

In Scotland thoſe laws are called laws of birlaw, or Bur- 
law ; which are made by neighbours elected by common 
conſent in the 5ir/aw courts, wherein knowledge is taken 
of complaints betwixt neighbour and neighbour; which 
men ſo choſen are judges and arbitrators, and ſtiled bir- 
law-men. . And birlaws, according to Skene, are leges ru/- 
ticorum, laws made by huſbandmen, or townſhips, con- 
cerning neighbourhood amongſt them. Ske-ne, pag. 33. 

The power of making By-/avs, being included in the 
very act of incorporating a corporation; and moſt by- 


laws being made by corporations, it ſeems more regular 


to conſider the nature and effect of them under that head. 
See title Corporations. | 
In this place therefore we ſhall chiefly conſider, 1, who 
may make by-laws, and 2, the general requiſites of them. 
1. The inhabitants of a town, without any cuſtom, 
may make ordinances. or 4y-laws, for repairing of a 
church, or highway, or any ſuch thing, which is for the 
neral good of the Public: and in ſuch caſes, the greater 
part ſhall bind all: though if it be for their own private 
profit, as for the well ordering of their common, or the 
like, they cannot make 4y-/a;vs without a cuſtom to war- 


rant it; and if there be a cuſtom, the greateit part ſhall 


BY-LAW. 


not bind the reſt in theſe caſes, unleſs it be warranted by 
the cuſtom. 5 Rep. 63.—A cuſtom to make a by-lazy, 
may be alledged in an ancient city or borough. So in an 
upland town, which is neither city nor borough. 4 Inf. 
1105: Cro. Car. 498: Hob. 212. | 

The freeholders in a court-leet may make By-laws re. 
lating to the public good, which ſhall bind every one 
within the leet. 2 Danv. 437: . 579, 584. And a 
eourt-baron may make By-laws, by cuſtom, and add a 
penalty for the non performance of them. —So by cuſtom 
the tenants of manor may make by-laws tor the good 
order of the tenants. -1 Ro, Ab. 366. J. 35: M.. 75: 
Hob. 212.—80 may the homage. 1 Ro. 46: Dy. 322 (a), 
But not without a cuſtom. Sav. 74.—And a cuſtom that 
the ſteward with the conſent of the homage may make 
them, is not good. 3 Lev. 49. | 

2. All By-laws are to be recgſenable; and ought to be 
for the common benefit, and not private advantage of any 
particular perſons; and mult be conſonant to the public 
laws and ſtatutes, as ſubordinate to them. And by Star. 
19 H. 7.c. 7, By-laws made by corporations are to be 
approved by the Lord Chancellor, or Chief Juſtices, Sc. 
on pain of 40/. ; 

A By-law may be reaſonable, though the penalty be to 
be paid to thoſe who make the By-law. 1 Salk. 397, 
And generally it ſhall be reaſonable, if it be for the 
public good of the corporation. Carth. 482. 

By-laws made in r/raint of trade are not favoured, 
but the diſtinction between ſuch as are made to ain, 
and thoſe made to regulate trade ſeems very nice. See tit, 
Corporation. — Under a general power to make by lacs, a 
by-law cannot be made to reſtrain trade. 1 Buy. 12 — 
A cuſtom that no foreign tradeſman ſhall uſe or exerciſe a 
trade in a town, Sc. will warrant that which a grant 
cannot do; and where cuſtom has reſtrained, a by-law 
may be made that upon compolition foreigners may exer- 
ciſe a trade. Carter 120. See 4 Burr. 1951. 

So By-laws may regulate, but not totally reſtrain a 
private right, as in caſes of common, &c. See Com. Dig. 
title By Law, (B. 2.) and (C. 4.) | 

If a By-law impoſe a charge wichout any apparent be- 
nefit to the party, it will be void. R. Raym. 328.—And 
a By-law being entire, if it be unreaſonable for any par 
ticular, ſhall be void for the whole, 2 Vent. 183. a 

A By-law cannot impoſe an oath, nor impower any 
perſon to adminiſter it. Stra. 536. 

Where By-laws are good, notice of them is not ne- 
ceſſary, becauſe they are preſumed for the better govern- 
ment and benefit of all perſons living in thoſe particular 
limits where made'; and therefore all perſons therein are 
bound to rake notice of them. 1 Lutw. 404: Co. Car. 
498: 5 Mod. 442: 1 Salk. 142: Carth. 484. 

If a By-law does not mention how the penalty ſhall be 
recovered, debt lies for it. 1 Ro. Az. 366. J. 48. See 5 Co. 
64: Hob. 279,—Or action on the caſe on aſſumpfit. 2 Lev, 
25 2.—lt ſeems that a By-law to levy the penalty by di- 
frreſs, ſale, or impriſonment, is void, unleſs by cuitom, 


See Com. Dig. title By-Law, (D. 2:) (E. 1, 2.) 


The court of K. B. will not enter into a queſtion on 
the validity of a By-law, on the return of a hab. cor. cum 


' cauſa, from any Corporation except the city of London, 


where it aiways doth ; but the plaintiff mult declare there, 
and defendant may demur if he has objections to the By- 
law. 2 Burr. 775. 


| | 
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\ABALLA, from the Lat. caballus.] Bclonging to a 
horſe. Domeſday. 

CABBAGES, See Turnips. 

CABLISH, calliciun.] Signifies bruſhwood, accord- 
ing to the writers of the foreſt laws: but Spelman thinks 
it more properly windfall-wood, becauſe it was written 
of old cadibulum, from cadere : or if derived from the Fr. 
chabilit, it alſo muſt be windfall-wood. 

CABLES for ſhipping ; made of old or damaged ma- 
terials, liable to forfeiture ; and the regulations for ma- 
nufacturing them ſettled by Stat. 25 Geo. 3. c. 56. 
CACHEPOLUS or CACHERELLUS, An inferior 
bailiff, a catchpole. See Confuerud. domus de Farendon MS. 
fol. 23: and Thorn. 

CADE, Of herrings is 500, of ſprats to00. But it 
is ſaid, that anciently 600 made the cade of herrings, 
and fix ſcore to the hundred, which is called Magnum 
Centum. | | | 

CADET, The younger ſon of a gentleman; particu- 
larly applied to a voluntier in the army, waiting for ſome 

ſt 0 


CARE GILDUM, See Ceapgilde. 

CAGIA, A cage or coop for birds. Rot. Clauf. 38 H. 3. 

CALANGIUM axp: CALANGIA, A challenge, 
claim, or diſpute. Mon. Ang). tom. 2. fol. 252. 

CALCETUM, CALCEA,'A cauſey or common hard 
way, maintained and repaired with. ſtones and rubbiſh, 
from the Lat. calx, chalk, Fr. chaux, whence their chauſ/ze 
and our cauſeway, or path raiſed with earth, and paved 
with chalk-ftones, or gravel. Calearium overationes were 
the work and labour done by the adjoining tenants : and 
cal;agium was the tax or contribution paid by the neigh- 
bouring inhabitants towards the making and repairing 
ſuch common roads; from which ſome perſons were 

eſpecially exempted by royal charter. Kennet”s Gloſ. 
 CALEFAGIUM, A right to take fuel yearly, Blount, 

CALENDAR. See Scat. 24 Geo. 2. c. 23, for the eſta- 
bliſhment of the new flile, and Szat. 25 Ge. 2. c. 30, 
which enacts, that the opening of common lands, and other 
things depending on the moveable feaſts ſhall be accord- 
ing to the new calendar. See titles B;/oxtile, Year, 

CALENDAR MONTH, Conſiſts of 30 or 31 days, 
(except Feb. 28, and in Leap year 29,) according to the 
calendar. See the preceding article, and Sat. 16 Car. 2. 
c. 7. See title Ine. 

CALENDAR or PRISONERS, A liſt of all the pri- 
ſoners* names, in the cuſtody of each reſpective ſheriff. 
Where priſoners are capitally convicted at the aflizes, the 
judge may command execution to be done, without any 
writ, And the uſage now is, for the judge to ſign the 
calendar, which contains all the priſoners? names, with 
their ſeveral judgments in the margin, and this calendar 
is left with the ſheriff. As, for a capital felony, it is 
written oppoſite to the priſoner's name, „ hanged by the 
_ —— in the days of Latin and abbreviation, 
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«© /uf. per coll.” for ee ſuſpendatur per collum.“ Staundeford, 
P. C. 182. See 4 Comm. 403. and tit. Trial, Felon, Pardon. 

CALENDS, calendæ.] Among the Romans was the 
firlt day of every month, being ſpoken of it by itſelf, or 
the very day of the new moon, which uſually happen to- 
gether: and if pridie, the day before, be added to it, 
then it is the laſt day of the foregoing month; as pride 
calend. Septemb, is the laſt day of Aug. If any number 
be placed with it, it ſignifies that day in the former 
month, which comes ſo much before the month named ; 
as the tenth ca/z»ds of October is the 20th day of Septem- 
ber; for if one reckons backwards, beginning at Oober, 
the 2zoth day of September makes the roth day before 
OHober. In March, May, July, and October, the calends 
begin at the ſixteenth day, but in other months at the 
fourteenth ; which calends muſt ever bear the name of the 
month following, and be numbered backwards from the 
firſt day of the ſaid following months. Hopton®s Concord, 
p. 69. In the dates of deeds, the day of the month, by 
wones, ides, or calends, is ſufficient. 2 I. 675. See Ides. 

CALIBURNE, The famous ſword of the great King 
Arthur. Hroeden and Brompton in Fita R. 

CALLICO, No perſon ſhall wear in apparel any print- 
ed or dyed callico, on pain of forfeiting 5/. And dra- 
pers ſelling any ſuch callico, ſhall forfeic 20 1. But this 
doth not extend to callicoes dyed all blue; Stat. 7 Geo. 1. 
c. 7.—Perſons may wear ſtuff, made of linen yarn and 


cotton wool, manufactured and printed with any colours 


in Great Britain; fo as the warp be all linen yarn, with- 
out incurring any penalty, by Stat. 9 Geo. 2. c. 4—By 
Stat. 14 Gee. 3.c. 72, ſtuffs wholly made of raw cotton 
wool within this kingdom, are not to be conſidered as 
callicoes, and every perſon may uſe the ſame. Theſe 
are diſtinguiſhed by three blue ſtripes in the ſelvedge. 
See title Linen, and Burn J. title Exciſe X. 

CALLING Tar PLAINTIFF, It is uſual for a plain- 
tiff, when he or his counſel perceives that he has not 
given evidence ſuflicient to maintain his iſſue, to be vo- 
luntarily wor ſuited, or withdraw himſelf: whereupon the 
crier is ordered to call the plaintiff; when neither he nor 
any for him appears. See titles Nonſuit, Trial. 

CALLIS, The king's highway mentioned in ſome of 
our ancient authors. Huntingdon, lib. 1. 

CAMBRICK, There were formerly ſeveral ſtatutes 


| againſt the importation and uſe of Cambricks, or French 


lawns ; (Stats. 18 Geo. 2. c. 367 21 Gev. 2. c. 26;) but 
now by Stats. 27 Geo. 3. c. 13. 5 233 27 Gee. 3. c. 32. 
s 19, Cambricks, or &rench lawns, legally imported, 
may be worn, or ſold, and no perſon ſhall be profecuted 


for having the ſame in his poſſeſſion.—By Stats. 4 Gee. 3. 


c. 37: and 7 Cb. 3. c. 43, ſeveral regulations are made 
concerning the manufacturing and ftamping cambricks 
and lawns made in Zng/azd; and forging or counterfeit- 
ing the ſtamp is felony without clergy. See further titles 
Linen, Navigation Acts, 


Ce CAMERA, 


CAM 
CAMERA, From the old Germ. Cam. Cammer, crook- 


ed; whence comes our Engliſh K, arms in kembo. 


But camera at firlt ſignified any winding or crooked plat 
of ground; as anam cameram tor, i. e. a nook of land. 
Du Freſn. Afterwards the word was applied to any 
vaulted or arched building; and it was uſed in the Latin 
law proceedings, for the judge's chamber, Sc. Camera 
Stellata, the Star Chamber, Oc. 

CAMISIA, A garment belonging to prieſts, called 
the 41b-- Pet. Bleſenſis. | 

CAMOCA, A garment of ſilk, or ſomething better. 
Mon. Angl. tom. 3. p. 81. 

CAMPANA BAJULA, A ſmall! hand- bell, much in 
uſe in the ceremonies of the Roman church; and retained 
among us by ſextons, pariſh clerks and criers. Girald. 
Camb. atud Wharton. Angl. Sacr. par. 2. p. 637. 

CAMPARTUM, Any part or portion of a larger field 
or ground; which would otherwiſe be in groſs or com- 
mon. Prinne Hiftor. Collect. vol. 3. p. 89. 

CAMPER TUM, A corn-field. Pet. in Parl. 30 Ed. 1. 

_ CAMP-FIGHT, The fighting of two champions or 
combatants in the field. 3 I/. 221. See Acre-Fight, Bat- 
tel, Chamjion. RE # 

CAMPUS MAII, or MARTII, An afſembly of the 
people every year in March or May, where they confede- 
rated together to defend the country againſt all enemies. 
Leges dtv. Confiſſor, cap. 35. Sim. Dunelm. Anno 1094. 

CANCELLING Dxevps anp Wills, See thoſe titles, 

CANDLES axp CHANDLERS, If any wax-chand- 
lers mix with their wares any thing deceitfully, fc. 
the candles ſhall be forfeited. Sat. 23 El:z. c. 8. Tal- 
| low-chandlers and wax-chandlers, are by Sat. 24 Geo. 3. 
H. 2. c. 41, to take out annual licenſes. And by Saat. 
25 Geo. 3.c. 74, makers of candles ſhall be only ſuch perſons 
as are rated to the pariſh rates. The duties are regula- 
ted by Stat. 27 Geo. 3. c. 13. (3d. per Ib. of which was re- 


pealed by Stat. 32 Geb. 3. c. 7.)—Theſe duties, and the 


various regulations to enforce them, form one of the nu- 
merous branches of the Exciſe ſaws, and depend on a va- 
riety of ſtatutes ; a proviſion in one of which is not much 
known, though generally intereſting, viz. © during the 
continuance of the duties upon candles, no perſon {hall 
uſe in the inſide of his houſe any lamp, wherein any oil 
or fat, (other than oi] made of fiſh within Great Britain) 
ſhall be burned for giving light, on pain of 405. Szar. 
8 Au. c. 9. 5 18. The makers of candles are not to uſe 
melting houles without making a true entry, on pain of 
1007. and to give notice of making candles to the Exciſe 
officer for the duties, and of the number, Oc. or ſhall 
forfeit 501. Stats. 8 An. c. 9: 11 Geo. 1. cap. 30: Fide 
Stat. 23 Geo. 2. c. 21. | 
CANDLEMAS-DAY, The feaſt of the purification of 
the B Virgin Mary, being the /econd day of February, 
inſtituted in memory and honour of the purification of 
the virgin in the temple of Fer2/alem, and the preſenta- 
tion of our bleſſed Lord. It is called Candlemas, or a 
Maſs of candles, becauie before maſs was ſaid that day, 
the Ro1iſb Church conſecrated and ſet apart, for ſacred 
uſe, candles for the whole year; and made a proceſſion 
with hallowed candles in remembrance of the divine light, 
wherewiith our Saviour illuminated the whole church at 
his preſentation in the temple. | ; 
This feltival is no day in court, for the judges fit not; 
and it is the grand day in that term of all the inns of 
2 8 


CAN 

court, whereon the judges anciently obſerved many ce. 
remonies, and the ſocieties ſeemed to vie with each 
other, in ſumptuous entertainments, accompanied with 
muſick, and almoſt all kinds of diverſions. 

CANES OUERTILE, Dogs with whole feet, not law- 
ed. Antiq. Cufumar. de Sutton Colfield. | 

CANESTELLUS, A baſket. In the inquiſition of 
ſerjeancies. and knight's fees, ann 12 & 13 of King 
John, for Eher and Hertford, it appears that one 7% 
of Li/toz held a manor by the ſervice of making the king's 
baſkets. Ex Libro Rub. Scacc. fol. 137. 

CANFARA, A trial by hot iron formerly uſed in this 
kingdom. See Ordeal. 

CANIPULUS, A ſhort ſword. Blown. 

CANNA, A rod or diſtance in the meaſure of ground. 
Ex Regiltr. Walt. Giffard Archiepiſc. Ebor. f 45. 

CANON, A law or ordinance of the church ; from 
the Gree word canon, a rule. 

Tur Canon Law conſlilts partly of certain rules taken 
out of the ſcripture; partly of the writings of the an- 
cient fathers of the church ; partly of the ordinances of 
general and provincial councils; and partly of the decrees 
of the Popes in former ages. And it is contained in 
two principal parts, the decrees and the decretals: the 
decrees are eccleſiaſtical conſtitutions made by_the Pope 
and Cardinals, and were firſt gathered by Ivo biſhop of 
Carnat, who lived about the year 1114, but afterwards 
perfected by Cratian, a Benedifine monk, in the year 
1149, and allowed by Pope Eugenius, to be read in 
ſchools, and alledged for law. They are the molt an- 
cient, as having their beginning from the time of C- 
flantine the Great, the firſt Chriſtian Emperor of Roms. 

The d-cretals are canonical epiſtles written by the Pope, 
or by the pope and cardinals, at the ſuit of one or more 
perſons for the ordering and determining of ſome matter 
of controverſy, and have the authority of a law; and of 
theſe there are three volumes, the firlt whereof was com- 
piled by Raymundus Barcinius, chaplain to Gregory the 
Ninth, and at his command about the year 1231. The 
ſecond volume is the work of Boniface the Eighth, col- 
lected in the year 1298. And the third volume, called 
the Clementines, was made by Pope Clement the Fifth, and 
publiſhed by him in the council of Vienna, about the year 
1308, And to theſe may be added ſome novel conſtitu- 
tions of John the 22d, and ſome other biſhops of Rome. 
As the decrees (et out the origin of the canon law, and 
the rights, dignities and decrees of eccleſiaſtical perſons 
with cheir manner of election, ordination, &c. ſo the 
decretals contain the law to be uſed in the eccleſiiſtical 
courts; and the firſt title in every of them, is the title of 
the Bleſſed Trinity, and of the catholick faith, which is 
followed with conſtitutions and cuſtoms, judgments and 
determinations in ſuch matters and cauſes as are liable 


to eccleſiaſtical cognizance, the lives and converſation of 
the clergy, of matrimony and divorces, inquilition of cri- 
minal matters, purgation, penance, excommunication, 
Sc. But ſome of the titles of the canon law are now 
out of uſe, and belong to the common law: and others are 
introduced, ſuch as trials of wills, baitardy, defamation, Vc. 

Trial of tithes were anciently in all caies had by the 
eccleſiaſtical law; though at this time this law only 
takes place in ſome particular caſes, 

Thus much for the canon law in general; and as to 
the canon laws of this King doin, by the Sat. 25 Hen. 3. 
; C. 195 


C ANON- LAW 


c. 19, revived and confirmed by Stat. 1 Elix. ce. 1. it 18 
declared that all canons not repugnant to the king's pre- 
rogative, nor to the laws, ſtatutes and cuſtoms of the 
realm, ſhall be uſed and executed. 

As for the canons enacted by the clergy under Jac. 1. 
A. D. 1603, and never confirmed in parliament, it has 
been ſolemnly adjudged upon the principles of law and 
the conſtitution, that where they are not merely declara- 
tory of the ancient canon law, but are introductory of 
new regulations, they do not bind the laity; whatever 
regard the clergy may think proper to pay them. Stra. 
1057. 

Lord Hardewicke cites the opinion of Lord Holt, and de- 
clares it is not denied by any one, that it 1s very plain 
all the clergy are bound by the canons, confirmed by the 
king only; but they muſt be confirmed by the parlia- 
ment to bind the laity. 2 At. 605,—Hence if the Arche 
biſhop of Canterbury grants a diſpenſation to hold two 
livings diſtin from each other, more than thirty miles, 
no advantage can be taken of it by lapſe, or otherwiſe in 
the temporal courts ; for the reſtriction to thirty miles 
was introduced by a canon made ſince the Szar. 25 H. 8. 
See 2 Black. Rep. 968. 

There are four ſpecies of courts in which the canon 
laws, (and the civil laaut alſo, See title Civil Laws,) are 
permitted under different reſtrictions to be uſed. 1. The 
courts of the archbiſhops and biſhops, and their deriva- 
tive ofhcers; uſually called in our law Courts Chriſtian, 
or the Ecclefiaſtical Courts.—2. The military courts, or 
Courts of Chivalry.-3, The Courts of Admiralty.— 4. The 
Courts of the two Univerfities. In all, the reception of 
thoſe laws in general, and the different degrees of that 
reception, are grounded entirely upon cuſtom; corro- 
borated as to the Univerſities by act of parliament, rati- 
fying thoſe charters which confirm their cuſtomary laws. 
1 Comm. 83. : 

For the peculiar juriſdiction, Sc. of theſe courts. 
See this Dict. title Courts. — The following particulars 
relate to them all, and to this ſubject, in general. 

1. The courts of common law, have the /aperintendancy 
over theſe courts; to keep them within their juriſdic- 
tions, to determine wherein they exceed them, to re- 
ſtrain and prohibit ſuch exceſs; and in cafe of contu- 
macy, to puniſh the officer who executes, and in ſome 
eaſes the judge who enforces, the ſentence ſo declared 19 
be illegal. See titles Furi/liftieon; Probibition. 

2. The common law has reſerved to itſelf the expoſi- 
tion of all ſuch /azutes, as concern either the extent of 
theſe courts, or the matters depending before them. 
And therefore if theſe courts either refuſe to allow thoſe 


acts of parliament, or will expound them in any other | 


ſenſe than what the law puts on them, the courts at 
Weſtminſter will grant prohibitions to reſtrain and controul 
them. See title Szatutes. 

3. An appeal lies from all theſe courts to the king in 
the laſt refort ; which proves that the juriſdidtion exer- 
ciſed in them, is derived from the crown of England, and 
not from any foreign potentate, or intrinſic authority of 
their own. See Stat. 25 H. 8. c. 21. 

From theſe three ſtrong marks and enſigns of ſuperio- 
rity, it appears beyond a doubt chat the canon (and ci- 
vu) laws, though admitted in ſome caſes by cuſtom in 
ſome courts, are only ſubordinate, & lege; ſub graviore 


Age; and that thus admitted, reſtrained, altered, new- | 


CAPE 


modelled and mended, they are by no means s diſtinst 
independent ſpecies of laws, but inferior branches of the 
cuſtomary or unwritten laws of England, properly called 
the King's ecchfrafticah, military, maritime, or academical 
laws. 1 Comm. 84. 

CANON RELIGIOSORUM, A book wherein the 
Religious of convents had a fair tranſcript of the rules of 
their order, which were frequently read among them as 
their local ſtatutes; and this book was therefore called 
Regula and Canon. The public books of the religious 
were the four following. 1. Miſſale, which contained all 
their offices of devotion. 2. Martyrologium, a regitter of 
their peculiar ſaints and martyrs, with the place and time 
of paſſion. 3. Canon or Regula, the inſtitution and rules 
of their order. 4. Necrologium or Obituarium, in which 
they entered the deaths of their founders and benefactors, 
to obſerve the days of commemoration of them. Kennet's 
Glo}. | 

CANTEL, cartellum.] Seems to ſignify the ſame with 
what we now call lump, as to buy by meaſure, or by 
the lump: but according to Blown! it is that which is 
added above meaſure. Stat. de Piſtor. cap. 9. Allo a 
piece of any thing, as a cartel of hend, and the like. 

CANTRED, cantredus, a Britiſh word from cant, or 
cantre, Brit. centum, and tret, a town or village. ] In 
Wales an hundred villages: for the We divide their 
counties into cantreds, as the Engliſh do into hundreds. 
This word is uſed Stat. 28 H. 8. c. 3.—See Mon. Angt. 

art. 1. fol. 319, where it is written Kantrep. 

CAPACITY, capacitas.] An ability, or fitneſs to re- 
ceive: and in law it is where a man, or body politick, 
is able to give or take lands, or other things, or to ſue 
actions. Our law allows the king two capacities, a na- 
tural and a politick: in the firſt, he may purchaſe lands 
to him and his heirs; in the latter, to him and his ſuc- 
ceſſors. An alien born hath ſufficient capacity to ſue in 
any perſonal action, and is capable of perſonal eitate ; 
but he is not capable of lands of inheritance, See title 
Alien, Perſons attainted of treaſon or felony, ideots, 
lanaticks, infants, feme coverts without their huſbands, 
Sc. are not capable to make any deed of gift, grant or 
conveyance, unleſs it be in ſome ſpecial caſes. Co. Lit. 
171, 172.—8ee titles Age, Infant, and other ſuitable 
titles. 

CAPE, Lat.] A writ judicial, touching plea of lands 
or tenements; ſo termed, as moſt writs are, of that 
word in it, which carries the chief intention or end 
thereof: and this writ is divided into cape magnum and 
cape parvum, both of which concern things immoveable. 
Termes de la ley, 

Care Macxum, or the grand cape, Is a writ that lies 
before appearance to ſummon the tenant to anſwer the 
default, and alſo over to the demandant; and in the O4 
Nat. Brew. it is defined to be, where a man hath brought 
a præcipe guod reddat of a thing touching plea of land, 
and the tenant makes default at the day to him given in 
the original writ, then this writ ſhall go for the king to 
take the land into his hands ; and if the tenant come not 
at the day given him thereby, he loſeth his land, Sc. 
See Reg. Jud. fol. 1: Brat. lib. 3. tract. 3. c. 1. 

Care PaRxvuu, or petit cape, Is where the tenant is 
ſummoned in plea of land, and comes on the ſummons, 
and his appearance is, recorded; if at the day given him 
he prays the view, and baving it granted makes default; 
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CAPE. 


then this writ ſhall iſſue for the king, Fe. Ol Nat. Brew. 
162. The difference between the grand cape and petit 


tape is, that the grand cape is awarded upon the tenant's 


not appearing or demanding the view in ſuch real ad ions, 
where the original writ does not mention the particulars 
demanded ; and the petit cape is after appearance or view 
granted: and whereas the grand cape ſummons the tenant 
to anſwer for the default, and likewiſe over to the de- 


mandant: petit cape ſummons the. tenant to anſwer the 


default only: and therefore it is called petit cape 3 though 
ſome ſay it hath its name, not becauſe it is of ſmall force, 
but by reaſon it conſiſts of few words. Reg. Jud. fol. 2: 
Fleta, lib. 2. c. 44: Termes de la ley. ; 

CAE AD VALENTIAM, This is a ſpecies of cape mag- 


num, and is where I am impleaded of lands, and vouch 


to warrant another, againſt whom the /ummons ad war- 
rantizandum hath been awarded, and he comes not at the 
day given ; then if the demandant recover againſt me, I 


. ſhall have this writ againſt the vouchee, and recover ſo 


much i value of the lands of the vouchee, if he hath fo 
much ; if not, I ſhall have execution of ſuch lands and 
tenements as ſhall after deſcend to him in fee ; or if he 


purchaſes afterwards, I ſhall have againſt him a reſum- - 


mons, Sc. And this writ lies before appearance. Old 
Nat. Brev. 161.—See title Fine and Recovery. | 
-CAPELLA, Before the word chapel was reflrained to 
an oratory or depending place of divine worſhip: it was 
uſed alſo for any ſort of cheſt, cabinet, or other repoſitory 


ol precious things, eſpecially of religious reliques. Ken- 


met's Paroch. Antiq. p. 580. 

CAPELLUS, A cap, bonnet, or other covering for 
the head. Tenures, p. 32. Capellus ferreus, an helmet or 
iron head - piece. Howeden, p. 61. Capelius militis is likes 
wiſe an helmet or military head - piece. Conſuetud. Domiis 
de Farendon, MS. fol. 21. 

CAPIAS, A writ or proceſs of two ſorts; one whereof 
in the court of C. P. is called capias ad re/pondendum, be- 


fore judgment, where an original is ſued out, c. to take 


a 


the defendant and make him anſwer the plaintiff: and 
the other a writ of execution, after judgment, being of 
divers kinds, as capias ad ſatisfaciendum, capias utlagatum, 
Sc. | | 

The Cayras ad ResponDENDUM in C. B. is drawn 
from the prœcipe, which ſerves both for the original and 


. _ eapias, and the return of the original is the teſte of the 


capias. If a capias be ſpecial, in caſe, covenant, Sc. 
the cauſe of action mult be recited at large, and the ſub- 
ſtance of the intended declaration ſet forth, as alſo in the 
original. | . 
This Captasis a writ commanding the ſheriff to gate the 
body of the defendant, if he may be found in his baili- 
wick or county, and him ſafely to keep, ſo that he may 
have him in court, on the day of the return to anſwer to 
the plaintiff of a plea of debt, treſpaſs, Oc. as the caſe 
may be. | 
In caſes of injury accompanied with force, the law, to 
puniſh the breach of the peace, and prevent its diſturb- 
ance, provided a proceſs againſt the defendant's *per/on, 
in caſe he neglected to appear on the proceſs of attach- 
ment againſt his goods, or had no ſubſtance whereby to 
be attached; (See titles Attachiamenta bonorum and Pro- 
ceſs ;) ſubjecting his body to impriſonment by this writ 
of Capias ad reſpondendum. 3 Rep. 12. But the immunity 
of the defendant's perſon, in caſe of peacead/e, though 


CAPIAS. 


fraudulent injuries, producing a great contempt of the 
law in indigent wrong-doers, a capias was alſo allowed to 
arreſt the perſon in actions of account, though no breach 
of the peace be ſuggeſted by Stars. Marls. 52 H. 3. c. 23: 
Wefim. 2. 13 E. 1. c. 11.—lIn actions of debt and detinue 


by Stat. 25 E. 3. c. 17.— And in all actions on the cœſe by 


Stat. 19 H. 7. c. . 

Before this laſt ſtatute, a practice had been introduced 
of commencing the ſuit, by bringing an original writ of 
treſpaſs quare clauſum fregit, for breaking the plaintiff's 
cloſe vi et armis; which by the old common law, ſubject. 
ed the defendant's perſon to be arreited by writ of cafias; 
and then afterwards by connivance of the court, the 
plaintiff might proceed to proſecute for any other leſs 
forcible injury. This practice (through cuſtom rather 
than neceſſity, and for ſaving ſome trouble and expence, 
in ſuing out a ſpecial original adapted to the particular 
injury, ) ſtill continues in almoſt all caſes, except in ac- 
tions of debt; though now by virtue of the above and 
other ſtatutes, a capias might be had upon almoſt every 
ſpecies of complaint. See titles Common Pleas, Ac-ctiam, 
Proceſs. 

It is now alſo uſual in practice to ſue out the capias in 
the firſt inſlance, on a ſuppoſed return of the ſheriff, 
(that the defendant being ſummoned or attached, made 
default, or that he had fo ſubſtance whereby to be at- 
tached) ; and afterwards a fictitious original is drawn 
up, if the party is called upon ſo to do, with a proper 
return thereupon, in order to give the proceedings a co- 
lour of regularity. When this captas is delivered to the 
ſheriff, he, by his under-ſheriff, grants a warrant to his bai- 
liffs to execute it. | 

If the ſheriff of the county in which the injury is ſup- 
poſed to be committed, and the action is laid, cannot 
find the defendant in his juriſdiction, he returns no ef 
inventus; whereupon another writ iſſues, called a e 
capias, directed to the ſheriff of the county where the de- 
fendant is ſuppoſed to reſide, reciting the former writ, 
and that it is teſtified, //fatum ü, that the defendant 
lurks or wanders in 4is bailiwick, wherefore he is com- 
manded to take him, as in the former capias. Here alſo 
when the action is brought in one county, and the de- 
fendant lives in another, it is uſual for ſaving trouble, 
time and expence, to make out a ze/tatum capias at the 
firſt; ſuppoſing not only an original, but alſo a former 
capias to have been granted. And this fiction being be- 
neficial to all parties, is readily acquieſced in, and is 
now become the ſettled practice. 

But where the defendant abſconds, and the plaintiff 
would proceed to an outlawry againſt him, an origioal 
writ muſt then be ſued out regularly, and after that a 
capias, And if the ſheriff cannot find the defendant upon 
the firſt writ of capias, and returns a non eff inventus, 
there iſſues out an alias writ, and after that a plurzes, to 
the ſame effect as the former; only after theſe words, //* 
command you, this clauſe is inſerted, as we have former!y, 
[or often] commanded you, ficut alias, or pluries prœcipi, 
mus. See further title Outlatury.— On the ſubject alſo of 
proceſs in C. P. See this Dict. title Common Pleas,—and 
3 Comm. 282, Oc. 

A CaPlas is alſo in uſe in criminal caſes. — The proper 
proceſs on an indictment for any petty miſdemeanor, or 


on a penal ſtatute, is a writ of venire facias, which is in 


the nature of a ſummons to cauſe the party to _ 
n 


CAPIAS. 


And if by the return to ſuch venire, it appears that the 


party hath Jands in the county whereby he may be 
diſtrained, then a difre/5 infinite ſhall be iſſued from time 
to time till he appears. But if the ſheriff returns that he 
hath no lands in his bailiwick, then upon his non- ap- 

arance, a writ of capias ſhall iſſue, which commands 
the ſheriff to take his body, and have him at the next 
aſliſes; and if he cannot be taken upon the firſt capias, 
an alias and a pluries ſhall iſſue. But on indiments for 
treaſon or felony, a capias is the firſt proceſs; and for 
treaſon or homicide, only one ſhall be allowed to iffue, 
or two in the caſe. of other felonies, by Stat. 25 E. 3. 
c. 143 though the uſage is to iſſue only one in any felony ; 
the proviſions of this ſtatute being in moſt caſes found 
impracticable 2 H. P. C. 195.— And ſo in the caſe of 
miſdemeanors, it is now the uſual practice for any judge 
of the court of K. B. upon certificate of an indictment 
found, to award a writ of cap/as immediately, in order 
to bring in the defendant, But in this, as in civil cafes, 
if he abſconds, and it is thought proper to purſue him 
to an outlawry, a greater exactneſs is neceſſary. 4 Comm. 
318. See title Outlawry. 

Carlas AD SATISFACIENDVUM, (Shortly termed a 
Ca. Sa.) A judicial writ which iſſues out on the record 
of a judgment, where there is a recovery in the courts 
at We/tminfter, of debt, damages, &c. And by this 
writ the ſheriff is commanded to take the body of the 
defendant in execution, and him ſafely to keep, fo 
that he have his body in court at the return of the 
writ, to ſatisfy the plaintiff his debt and damages. Yide 
1 Lill. Abr. 249. And if he does not then make ſatisfac- 
tion he muſt remain in cuſtody till he does. When the 
body is taken upon a ca. /a. and the writ is returned and 
filed, it is an abſolute and perfect execution of the higheſt 
nature againſt the defendant, and no other execution 
can be afterwards had againſt his Iands or goods: except 
where a perſon dies in execution, then his lands and 
goods are liable to ſatisfy the judgment, by Stat. 21 Zac. 
1. c. 24. See Rol. Abr. g04. 

Properly ſpeaking this writ cannot be ſued out againſt 
any but ſuch as were liable to be taken upon the capias 
mentioned in the preceding article. 3 Rep. 12: M. 767. 
The intent of it is to impriſon the body of the debtor, 
till ſatisſadtion be made for the debt, colts and damages: 
this writ therefore doth not lie againſt any privileged 
perſons, peers, or members of parliament; nor againſt 
executors or adminiſtrators ; (except on a devaſarit re- 
turned by the ſheriff. 1 Lill. 250.) ror againſt ſuch other 
perſons as could not be originally held to bail. 

This writ may be ſued out, (as may all other execu- 
tory proceſs) for coſts, againſt a plaintiff as well as a de- 
fendant, where judgment is had againſt him. 

In caſe two perſons are bound jointly and ſeverally, 
and proſecuted in two courts, whereupon the plaintiff 
hath judgment, and execution by ca. /a. againſt one of 
them; if he after have an elegit againit the other, and 
his lands and goods are delivered upon it, then he that 
is in priſon ſhall have avdita quorela. Heb, 2, 57. Where 
one taken on a ca. /a. eſcapes from the ſheriff, and no 
return is made of the writ, nor any record of the award 
of the capias; the plaintiff may bring a fe Fac. againſt 
him, and on that what execution he will. Rel. gog. And 
if the defendant reſcue himſelf, the plaintiff ſhall have 
a new caplas, the firit writ not being returned. 10d. 901. 


| 


CAPITE. 


If a defendant cannot be taken upon a ca. /a in the 
county where the action is laid, there may ifſue a fefa- 
tum ca. ſa. into another county; and ſo of the other 
write. See ante title Captas. 

For further matter, ſee titles Execution, Fieri facias. 

Caritas UTLAacaTuM, Is a writ that lies againſt a 
perſon who is outlawed in any action, by which the ſhe- 
riff is commanded to apprehend the body of the party 
outlawed, for not appearing upon the exigent, and keep 
him in ſafe cuſtody till the day of return, and then pre- 
ſent him to the Court, there to be dealt with for his 
contempt; who, in the Common Pleas, was in for- 
mer times to be committed to the Fleer, there to remain 
till he had ſued out the king's pardon, and appeared 
to the action. And by a ſpecial capias utlagatum (againit 
the body, lands, and goods in the ſame writ,) the ſheriff 
is commanded, to ſeize all the defendant's lands, goods 
and chattels, for the contempt to the king; and the 
plaintiff, (after an inquiſition taken thereupon, and 


returned into the Exchequer) may have the lands ex- 
tended, and a grant of the goods, &c. whereby to com- 


pel the defendant to appear; which when he doth, if 
he reverſe the outlawry, the ſame ſhall be reſtored to 
him. Old. Nat. Br. 154. When a perſon is taken upon 
a capias utlagatum, the ſheriff is to take an attorney's en- 
gagemeut to appear for him, where ſpecial bail is not 
required; and his bond with ſureties to appear, where 
it is required. Stat. 4 & 5 N.. c. 18. See Outlawry. 

CAPIASs RO FIX E. Anciently, when judgment was 
given in favour of the plaintiff, in any action in the 
king's courts, it was conſidered that the plaintiff be 
arreſted for his wilful delay of juſtice, or capiatur, be taken, 
till he paid a fine to the king, couſidering it as a public 
miſdemeanor coupled with the private injury But now 
in caſes of treſpaſs, ejeAment, aſſault and falſe impriſonment 
it is provided by Stat. 5 0 UN, M. c. 12, that no 
writ of capias ſhall iſſue for the fine, nor any fine. be paid: 
but the plaintiff ſhall pay 65. 8 d. to the proper officer, 
and be allowed it againſt the defendant among his other 
coits. See title Judgment. See allo title Fines for Offences. 

Carias in WitzERNamM, A writ lying (where a 
diſtreis taken is driven out of the county, ſo that the 


| ſheriff cannot make deliverance in replevin,) — 6739 


ing the ſheriff to take as many beaſts of the diftrainer, 
Oc. Reg. Orig. 82, 83. See titles Diftreſs ; Withernam. 
CAPIATUR. See title Capes pro fire. 
CAPITA, diſtribution per.] i. e. To every man an 
equal ſhare of per/onal eſtate, when all the claimants 


claim in their own rights, as in equal degree of kindred, 


and not jure repreſertationis. See title Executor, V. 8. 
CAPITA, iccaſion per.] Where the claimants are 
next in degree to the anceſtor, in their own right, and 
not by right of repreſentation. See title Deſcent. 
CAPITALE, A thing which is ſtolen, or the value 
of it. Leg. H. 1. cap. 59. 
CAPITALE VIVENS, Live cattle. Leg. Athelſtan. 
CAPITE, from capt, i.e. Rex, unde tenere in capite, 
e/t tenere dt reges cim terrarumn capite. ] TEeExXUkE IN 
CAPITE, Was an ancient tenure, whereby a man held 
lands of the king immediately as of the crown, whether 
by knight's ſervice, or in ſocage. This tenure was 
likewiſe called, tenure holding of the perſon of the 
king: and a perſon might hold of the king, and not in 
capite ; that is, not immediately of the crown, but by 
| means 
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CAP] 


means of ſome honour, caſtle, or manor belonging to 
it. According to Kitchen, one might hold land of 
the king by #night's. /ervice, and not in capite; becauſe 
it might be held of ſome honour in the king's hands, 
deſcended to him from his anceltors, and not immediate- 
ly of the king, as of his crown. K:tch. 129: Dyer 44: 
F. N. B. 5. 6 

The very ancient tenure in capite, was of two ſorts ; the 
one principal and general, and the other ſpecial or ſubal- 


tern; the principal and general was of the king as capit | . 


.reeni, et caput generaliſſimum onnium frodorum, the foun- 
tain whence all feuds aad tenures have their main origi- 
nal: the ſpecial was of a particular ſubject, as catit Fcud!, 
ſeu terre ilitzs, ſo called from his being the firſt that 
granted the land in ſuch manner of tenure ; from whence 
he was ſtiled capitalis dominus, Ic. But tenure in capite 
is now aboliſhed ; and by Stat. 12 Car. 2. c. 24, All te- 
nures are turned into free and common ſccage : ſo that 
tenures hereafter to be created by the king are to be in 
common ſocage only; and not by capite, knight's ſervice, 
Sc. Blount. See title Tenures. | | 
CAPITILITIUM, Poll-money. Di#. | 
CAPITITIUM, A covering for the head, It is men- 
tioned in the Stat. 1 Hen. 4, and other old ſtatutes, 
which preſcribe what e ſhall be worn by all degrees 


of perſons. 
CAPITULI AGRI, The head-lands, lands that lie at 


the head or upper end of the lands or furrows. Kenner's | 


Paroch. Antig. p. 137. 

CAPITULA RURALIA, Aſſemblies or chapters 
held by rural deans and parochial clergy within the pre- 
cinct of every diſtin deanery; which at firſt were every 
three weeks, afterwards once a month, and more ſolemn- 
ly once a quarter. Corel. 

CAPTAIN, capitancus.] One that leadeth or hath 
the command of a company of /o/diers : and is either 


general, as he that hath the governance of the whole 


army: or ſpecial, as he that leads but one band. There 
is alſo another ſort of captains. Qui urbium prefedti ſunt, 
c. Blount. ; 
CAPTION, captio.] That part of a legal inſtrument, 
as a commiſfion, indictment, &c. which ſhews where, when, 
and by what authority it is talen, found or executed. 
Thus when a commiſſion is executed, the commiſſioners 
ſubſcribe their names to a certificate, declaring when 
and where the commiſlion was executed. Theſe kind of 
captions relate chiefly to buſineſs of three kinds, . e. 
to commiſſions to take fines of lands, to take anſwers in 
chancery, and depofitions of witneſſes: on the taxing of 
a fine it is thus: Iuten and ackrowledged the — day 
of, Cc. at, £5c.—'The word caption is allo uſed (rather 
vulgarly) for an arre/.—See title Irdifment. 
CAPTIVES. An act was made for relief of captives, 
taken by Turkiſh, Mooriſh, and other pirates, and to 
prevent taking of others in time to come. Stat. 16 & 17 
Car. 2. c. 24. See title Negro ; Slavery. | 
CAY'TURE, captura.] The taking of a prey, an ar- 
reſt, or ſeizure: and it particularly relates to prizes 
taken by privateers, in time of war, See title Aumiral, 
Iiſurauce, Navy, Privateer. - 
- CAPUTAGIUM. Some think this word ſignifies head 
or poll money, or the payment of it ; but it ſeems rather 


what we otherwiſe call chevagium, 


CAR 
 CAPUT ANNI, New year's day, upon which of old 
was obſerved the feftum Hultorum. | 
CAPUT BARKONLE, Is the caſtle or chief ſeat of 3 
nobleman ; which deicends to the eldeſt daughter, if there 
be no ſon, and mult not be divided amongſt the daugh- 


ters, like unto lands, &c. See title Coparceners, Dover. 
CAPUT JEJUNU, In our records is uſed for 46 


\ Wedneſday, being the head, or ſirſt day of the beginning 


of the Lent-Faf?. Parcch. Antiq.'p. 132. 

CAPUT LOCI, The head or upper end of any 
place; ad caput ville, at the end of the town. 

CAPU ! LUPINUM. Anciently an outlawed felon 
was ſaid to have cant lupinum, and might be knocked on 
the head like a wolt.—Voxw the wilful killing of ſuch a2 
one would be murder. 1 Hal. F. C. 497: Vide Brag. 
fo. 125.—vece title Out latory. 

CAR avp CHAR, The names of places beginning 
with car and char lignity a city, from the Brit. cacr, 
Civitas; as Carliſe, Oc. 

CARAVANNA, A caravan, or joint company of 
travellers in the Eaſtern countries, ſor mutual conduct and 
defence. Garfrid. I ingſau Richardi Regis, Iter Hiergil. 
lib. 5. cab. 52. | 
CAR CAN, Is ſometimes expounded for a pillory : as 
is carcaunum for a priſon. LL. Canuti Regis. | 
5 CARCAT US, Loading; a ſhip freighted. Par. 10 

. 

CARDS arp DICE. A duty of wo filings (four 
ſix-pences) is impoſed on all playing cards; and a duty 
of fifteen ſhillings (two 5 5. and two 25. 6d.) by Sar, 
Ame c. 23: 29 Geo. 2. c. 13: 16 Geo. 3.c. 34: and 29 
Geo. 3. c. 30.— Theſe duties are under the control of the 
Stamp Commiſſioners, 

By Stat. 10 Am. c. 19, No playing cards or dice ſhall 
be imported. — Selling ſecond-hand cards incurs a penal- 
ty of 201. Stat. 29 Geo. 2.c.13.F10o; and of 51. per 
pack by Sar. 16 Geo. 3. c. 34.—Several other regulations 
are made by ſtatute to prevent frauds in manufacturing 
the above articles. —lf cards or dice unſtamped are 2/4 
in any publick gaming houſe, a penalty of 5 J. at- 
taches on the eller. 10 Ann. c. 19.4 162,—Sce allo Star. 
5 Geo. 3. c. 46. 59 | 

CARECTA A CARECTATA. A cart and cart- 
load. Mon. Angl. tom. 2. f. 340. | 

CARETAKIUS, ox CARECTARIUS, A carter, 
Blount, See Carreta. | 

CARISTIA, Dearth, ſcarcity, dearneſs. Paz. 8 Ed. 1. 

CARITAS, A catitatem, poculum caritatis. ] A grace- 
cup; or an extraordinary allowance of the beit wine, or 
other liquor, wherein the religious at feltivals drank in 
commemoration of their founders and benefactors, Car- 
tular. Abat. Glaflon. A. S. f. 29: See Cowell. It is ſome- 
times written Karte. 

CARK, A quantity of wool, whereof thirty make a 
ſarpler. Stat. 27 H. 6. c. 2. 

CARLE See Karle. 5 

CARNARIUM, A charnel houſe, or repoſitory for 
the bones of the dead. ; 

CARNO. This word hath been uſed for an immunity 
or privilege, as appears in Cromp, Juriſil. fol. 191. 

CARPEMEALS, Cloth made in the Northern parts 
of England, of a coarſe kind; mentioned in 7 / a. 1, 


cap, 10. | 
CARR, 


CARR, Is a kind of cart with wheels. Vide Caruca. 

CARRAT, A weight of four 'grains in diamonds, 
e. And this word it is ſaid was formerly uſed for any 
weight or burden. a 

CARRETA, A carriage, cart or wain load; as Car- 
reta fen is uſed in an old charter for a load of hay. 
Kennet's Glo. ; 

CARRELS, Cloſets, or apartments for privacy and 
retirement. —1'hree pews or carrels, where every one of 
the old monks, after they had dined, did refort, and 
there ſtudy. Davies Mon. of Duriam, p. 31. 

CARRICK, or CARRACK, carrucha. ] A ſhip of great 
burden, ſo called of the Laliau word carico or carco, 
which ſignifies a burden or charge: it is mentioned in 
the ſtatute 2 K. 2. c. 4. They were not only uſed in 
trade, but alſo in war. See ab. iz Hen. 5. „el. 394. 

CARRIER. A perſon that carries goods for others 
for his hire. 


I. Who are to be confidered as Carriers; and generally 
how chargeable. 
II. For what Defaults anſwerable ; and the Exceptions 
In their favour, 
III. What Circumflances muſt concur to charge them. 


I. All perſons carrying goods for hire, as maſters and 


owners of ſhips, lightermen, ſtage-coachmen, (but not. 


hackney coachmen in London,) and the like, come under 
the denomination of common carriers ; and are charge- 
able on the general cuſtom of the realm for their faults 
or miſcarriages. See 1 Cem. Rep. 25: Bull. N. J. 70.— 
And as to the duty and engagement of a carrier. See 
title Bailment 5. and V. f 
In an action on the caſe upon the cuſtom of the realm 
againſt the defendant, maſter of a #age-cvach, the plain- 
tiff ſet forth, that he took a place in the coach for 
ſuch a town, and that in the journey the defendant, by 
negligence, loſt the plaintiff's trunk; upon Not-guilty 
pleaded, the evidence was, that the plaintiff gave the 
trunk to the man who drove the coach, who promiſed to 
take care of it, but loſt it; and the queſtion was, whe- 
ther the er was chargeable; and adjudged that he was 
not, unleſs the mer takes a price for the carriage of the 
goods as well as for the carriage of the perſon, and then he 
is within the cuſtom as a carrier; that a after is not 
chargeable for the acts of his jervant, but whea they are 
done in execution of the authority given by the maiter, 
then the act of the ſervant is the act of the maſter, 
1 Salk, 282.—But by the cuſtom and utage of ſtages, 
every paſlenger pays for the carriage of goods above a 
certain weight; and there the coachman ſhall be charged 
for the loſs of goods beyond ſuch weight. 1 Com. Rep. 25. 
It a common carrier loſes goods he is intruſted to carry, 
a ſpecial ation on the caſe lies againſt him, on the cuſ- 
tom of the realm 3 and ſo of a common carrier by boat. 
1 Rel. br. 6. An action will he againſt a porter, carrier 
or bargeman, upon his bare receipt of the goods, if they 
are ot by negligence. 1 Sd. 36. o a lighterman 
ſpo!'1ng goods he is to carry, by letting water come to 
them, action on the cafe lies againit him on the commo 
cuſtom, Palm 5 29. | 
It cne be not a common carrier, and takes hire, he 
may be charged on a ipecial hit; tor where hitte is 
taken, a promiſe is implied. Cro. Jac, 262, So if a 


CARRIER I. II. 


man who is not a common carrier, and who 1s not to 
receive a premium, undertakes to carry goods ſafely, 
he is anſwerable for any damages they may ſuſtain 
through his neglect or defauli.—This was the expreſs 


point daermined in Coggs v. Bernard, 1 Com. Rap. 133. 


Sc. See title Bailiicut. 

Where a carrier entruſted with goods, opens the pack, 
and takes away and Cilpoles of part of the goods, this, 
thewing an intent of flealing them, will make him guilty 
of felony. H. P. C. 61. And it is the ſame if the carrier 
receives goods to carry them to a certain place, and 
carrieth them to ſome other place, and not to the place 
agreed. 3 Ii. 367. That is, if he do it, with intent 
to defraud the owner of them. If a carrier, after he hath 
brought gouds to the place appointed, take them away 


_ privately, he is guilty of felony ; for the poſſeſſion which 


he received from the owner being determined, his ſecond 
taking is in all reſpects the ſame az if he were a mere 
ſtranger. 1 Hawk, P. C. c. 33. $ 5. See Larceny, Oe. 

It a common carrier, who is offered his hire, and who 
has convenience, refuſes to carry goods, he is liable to an 
action in the ſame manner as an inn-keeper who refuſes 
to entertain a gueſt, or a ſmith who refuſes to ſhoe a 
horſe. 2 Show. Rep. 327.—But a carrier may refuſe to 
admit goods into his warehouſe at an unſeaſonatle time, 
or before he is ready to take his journey. Ld. Raym. 
652. 

A common carrier may have action of trover or treſ- 
paſs for goods taken out of his poſſeſſion by a ſtranger; he 
having a ſpecial property in the goods, and being liable 
to make farisfattion for them to the owner: and where 
goods are ſtolen from a carrier, he may bring an indict- 
ment againſt the felon as for his own goods, though he 
has only the poſſeſſory, and not the abſolute property; 
and the owner may likewiſe prefer an indictment agaiult 
the felon. Kel. 39. 

By Stat. 3 Car. I. c. 1, Carriers are not to travel on 
the Lord's Day. 

By the Stat. 3 W. & M. c. 12, The juſlices are an- 
nually to aileis the price of land- carriage of goods to be 
brought into any place within their juriſdiction, by any 
common carrier, who is not to take more, under the 
penalty of 5/. And by the Stat. 21 Geo. 2. c. 28. 3, 
A carrier is not to take more, for carrying goods trom 
any place % Londen, than is ſettled by the juilices for 
the carrying goods from London to ſuch a place, under 
the ſame penalty. 

By Stat. 24 Geo. 2. c. 8. fect. , Commiſſioners for regu- 
lating the navigation of the river Thames are to rate the 
price of water carriage. 

By Stat. 30 Ges. 2. c. 22. ect. 3, Juſtices of the city of 
London are to aſſeſs the rates of carrying goods between 
Londin and Weſtminſter. 

Carriers and waggoners are to write or paint on their 
waggons or Carts their names and places of abode. See 
titles Carts, tg hwways, 


II. At common law a carrier is liable by the cuſtom 
of the realm io make good 4 H oi guods ent uud to 
him to cafry, except 1uch lots as atile (1) trom the act 
of God, or inevitable accident; cor 2) tom the act of 
ihe King's enemies to which may be auged (3) ihe de- 
tauft of the party ſending them. 1 I. 8g :» Coggs v. 
Bernard. 2 Ld. Kay, YOY: Eſp. N. . 019. 

| 1. Where 
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CARRIER III. 


1. Where the defendant's hoy in coming through 
London bridge, was by a fudilen guft of wind driven 
againſt the arch and ſunk, the owner of the hoy was 
held not to be liable, the damage having been occaſioned 
by the act of God, which no care of the defendant could 
provide againſt or foreſee. —But in this caſe it was held 
that if the hoy-man had gone out voluntarily in bad 


weather, ſo that there was a probability of his being loſt, - 


he would have been liable Ames v. Stepheys, 1 Stra. 128. 

Upon this ground of its being the act of God, if a 
bargeman in a tempeſt, for the ſafety of the lives of 
his paſſengers, throws over-board any trunks or packages 
of value, he is not liable for the loſs. 1 Rol. Rep. 79, and 
ſee Bulf. 280, and 1 Vent. 190: 1 Will. 281. 

The defendant having lodged his waggon in an inn, 
an accidental fire broke out, which conſumed it—he 


Was adjudged liable; and it was held that negligence 


does not enter into the grounds of this action, for 
though he carrier uſes all proper care, yet in caſe of a loſs 
he is liable. Forward v. Pittard, 1 Term Rep. 27. 

But where a common carrier, between two places, 
(Stourport and Manch-/ter), employed to carry goods 
from one place to the other, to be forwarded from 
thence to a third place ( Szoc#port); carried them to Story - 
port, there put them in his warehouſe, in which they 
were deſtroyed by an accidental fire, before he had an op- 
portunity of forwarding them; in this caſe the carrier 
was held not to be liable, the keeping them in the ware- 
houſe in this caſe being not for the convenience of the 
carrier, but of the owner. 

2. If a carrier is robbed, he ſhall be liable for the loſs ; 
not on the ground that he may charge the handred under 
the ſtatute of Wincheſter, but becauſe if it were otherwiſe 
he might by colluſion with robbers, defraud the owner 
of the goods; and ſo in other caſes, where the grounds 
are the ſame. 1 Ro. Ab. 338: 1 Salk. 143. 

But if a carrier be robbed of goods, either he or the 
owner may bring an action againſt the hundred, to make 


it good. 2 Saund. 380. 


Where in the caſe of a maſter of a ſhip it appeared 


there was a ſufficient crew for the ſhip, but that at 


night eleven perſons boarded the ſhip as pirates, under 
pre:ence of preſſing, and plundered her of the goods, 
it was adjudged the maſter (the ſhip being fra corpus 
comitatũs) was liable, for ſuperior force ſhall not excuſe 
him. Morſe v. Slue, 1 Vent. 169: 2 Lev. 69: 1 Mod. 85: 


Barclay v. Higgins, E. 24 Geo. 3; cited 1 Term Rep. $3. 
3. In an action againſt a carrier, for negligently carry- 
ing a pipe of wine, which by that means burſt, and the 


wine was ſpilt, it was good evidence for the defendant 
that the loſs happened while he was driving gently, and 
aroſe from the wine being in a ferment ; ſo that the loſs 
was occaſioned by irs being ſent in that ſtate. Bull. N. P. 
74.—So if a carrier's waggon is full, and yet a perſon 
forces goods on him, and they are loſt, the carrier is not 
liable. Lovert v. Hobbs, 2 Show. 127. 

4. But the following exemptions by ſtatute have been 
found neceſſary for the ſe:urity of ozwners of ſhips, 


By Sat. 7 Geo. 2. c. 15, No owners of any ſhip ſhall be. 


liable ro anſwer any loſs, by reaſon of embezzlement by 
the maſter or mariners, of any [gold, ſilver, Qc. ſee now 
poſt Stat. 26 Gio. 3. or other] goods ſhiped on board, 
or for any af done by the maſter cr mariners, without the 
ow:er's privity ; beyond the value of the ſhip and freight, 


3 


robbery, Oc. x 

Theſe acts do not impeach any remedy for fraudulent 
embezzlement, and if ſeveral proprietors or freighters 
ſuſtain ſuch loſs, and the value of the ſhip and freight 
is not ſufficient to make full compenſation, the loſs ſhall 
be averaged amongſt them. | 

No owner ſhall be ſubject to anſwer for loſs happening 
by fire on board ſhip. /. 26 Geo. 3. c. 86. § 2. 

No maſter or owners thall be ſubje& to anſwer for any 
4% of gold, filver, diamonds Cc. by reaſon of any rob- 
bery, Ec. unleſs the ſhipper of ſuch goods inſert the 
true nature, quality and value of the gold, Oc. in his bills 
of lading. V. 26 Ge. 3. c. 86. 

Previous to this laſt ſtatute it was determined, that the 
owner of a ſhip was not liable beyond the value of the 
ſhip and freight, under Stat. 7 Geo. 2. c. 15, in the caſe of 
a robbery (of dollars) in which one of the mariners was 
concerned, by giving intelligence, and afterwards ſhar- 
ing the ſpoil ; Sutton v. Mitchell, 1 Term Rep. 18; where 
it was ſaid, the ſtatute was made to protect the owners 
againſt all treachery in the maſter or mariners. 


III. In order to charge the carrier, theſe circumſtances 
are to be obſerved. | 
1. The goods muſt be loſt while in the poſſeflion of 


the carrier himſelf, or in his ſole care.—Therefore 


where the plaintiffs, the Ea? India Company, ſent their ſer- 
vants with the goods in queſtion on board the veſſel, who 
took charge of them, and they were loſt, defendant 
was held not to be liable. 1 Srra. 690. 

2. The carrier is liable only ſo far as he is paz, for 
he is chargeable by reaſon of his reward, 

One brought a box to a carrier, in which there was a 
large ſam of money, and the carrier demanded of the 
owner what was in it; he anſwered it was filled with ſilks, 
and ſuch like goods ; upon which the carrier took it, and 
was robbed: and adjudged, that the carrier was liable to 
make it good: but a ſpecial acceptance, as provided tere 
is no charge of money, would have excuſed the carrier. 
1 Vent. 238 : 4 Rep. 83. 

A perſon delivered to a carrier's book-keeper two bags 
of money ſealed up, to be carried from London to Exeter, 
and told him that it was 200 J. and took his receipt for 
the ſame, with promiſe of delivery for 10 5. per cent. car- 
riage and riſque : though it be proved that there was 
400 J. in the bags, if the carrier be robbed he ſhall anſwer 
only for 200/. becauſe there was a particular undertaking 
for the carriage of that ſum and no more, and his re- 
ward, which makes him anſwerable, extends no farther. 
Carth. 486. | : 

3. Under a ſpecial or qualified acceptance the cartier 
is bound no further than he undertakes. | 

For where the-owner of a ſtage- coach puts out an ad- 
vertiſement ©* That he would not be anſwerable for 
money, plate or jewels above the value of 5 J. unleſs he 


had notice, and was paid accordingly ;“ all goods ro. 
Ceived 


CARRIER. 

ecived by that coach are under that ſpecial acceptance z 
and if money or plate be ſent by it, without notice and 
being paid for, if loſt, the coach-owner is not liable: 
Gibbon v. Paynton, 4 Burr. 2298: not even to the extent 
of the 5/. or the ſum paid for booking, Clay v. I illau, 
H. Black. Rep. 298.—In theſe caſes a perſonal communi- 
cation is not neceſſary to conſtitute a ſpecial acceptance 
Advertiſements, notices in the warehouſe, and hand- 
bills, which it is probable the plaintiff ſaw, or which he 
might have ſeen, are ſufficient, _ 

From theſe cafes and the opinion of Lord Mansfeld, 
it ſeems ſafeſt, that in all inſtances of ſending things of 
value by a carrier, the carrier ſhould have notice and be 
paid accordingly. See ante II. 4. 

4. A delivery to the carrier's ſervant is a delivery to 
himſelf, and ſhall charge him; but they muſt be goods, 
ſuch as it is his cuſtom to carry, not out of his line of 
buſineſs. Salt, 282. ü 

5. Where goods are loſt which have been put on 
board a ſhip, the action may be brought, either againſt 
the maſter or againſt the owners. 2 Salt. 440.—lt one 
owner only is ſued, he muſt plead it in abatement, that 
there are other partners; for he ſhall not be allowed to 
give it in evidence, and nonſuit the plaintiff, 5 Burr. 
2611. See ante II. 4. | 

6. It is not neceſſary in order to charge the carrier 
that the goods are loſt in tranſitu, while immediately 
under his care; for he is bound to deliver them to the 
conſignee, or ſend notice to him according to the direc- 
tion, and though they are carried ſafely to the inn, yet 
if left there till they are ſpoiled, and no notice given to 
the conſignee, the carrier is liable. 3 Vi, 429: 2 Bl, 
Rep. 916. 

As to the progf neceſſary in an action againſt a carrier, 


See title Bailment 5.—That a carrier may retain goods 


for his hire, See 1 Ld. Raym. 166, 752. 

CART-BOTE. See title bez. 

CART'S, By the Stat. 2 K. M. Stat. 2. c. 8. ſe. 19, 
20; & 18 Gee. 2. c. 33, the wheels of every cart or dray 
for the carriage of any thing from and to any place where 
the ſtreets are paved, within the bills of mortality, &c. 
ſhall contain ſix inches in the felly, not to be ſhod with 
iron, nor be drawn with above two horſes, under the 
pevalty of 405.—By the Stat. 18 Geo. 2. c. 33, they may be 
drawn with three horſes and not more, and the wheels be- 
ing of fix inches breadth, when worn, may be ſhod with 
iron, if the iron be of the full breadth of fix inches, made 
flat, and not ſet on with roſe-headed nails: and no per- 
ſon ſhall drive any cart, Sc. within the limits aforeſaid, 
unleis the name of the owner, and number of ſuch cart, 
tz. be placed in ſome conſpicuous placeof the cart, c. 
and his name be entered with the commiſſoners of hack- 
ney-coaches, under the penalty of 40s. and every perſon 
may ſcize and detain ſuch cart till the penalty be paid. 
Ey the Stars, 1 G. 1. . 2.0.57; 24G. 2. c. 43, The driver 
of any ſuch cart, Sc. riding upon ſuch cart, Sc. not 
having a perſon on foot to guide the ſame, ſhall forfeit 
105; And-by Stat. 24 Geo. 2. c. 43, the ewner ſo guilty 
2 forteit 20s, and any perſon may apprehend the of- 

Ddr. 

On changing property new owners“ names to be 
aftixed, 30 Gro, 2 c. 22. ect. 2, and to be entered with 
the commiſſioners of backney-coaches. And fee Stat. 
24 Gro. 3. % 2. c. 27, to compel the entry of all carts 


dien, within five miles of Temple Bar. 
vol. I. 


CAS TEL. 


CARVAGE, See poſt Carucate. h 
CARUCA, Fr. charrue.] A plough; from the old 


| Gallic carr, which is the preſent [io word for any ſort 
of wheeled carriage,: hence char} and car, a plowman or 


ruſtick. Vide Karle. 

CARUCAGE, carucagium.] A tribute impoſed on 
every plough, for the public ſervice : and as hidage 
was a taxation by hides, ſo carucage was by carucates of 
land. Mon. Aug l. tom. 1. f. 294. 

CARUCATE, or CARVE or Lax, carucata terre. ] 
A plough-land ; which in a deed of Thomas de Arden, 19 
Edw. 2, 1s declared to be one hundred acres, by which 
the ſubjects have ſometimes been taxed ; whereupon the 
tribute ſo levied was called carvagizm, or carucagium. 
Brat. lib. 2. cap. 26. But Skene ſays, it is as great a por- 
tion of land as may be tilled in a year and a day by 
one plough ; which alſo is called %a, or hida terra, 
a word uſed in the old Britiſb laws. And now by ſtatute 
7 98 IW. z. c. 29, a plough-land, which may contain 
houſes, mills, paſture, meadow, wood, Sc. is 50/. per 
annum. | 

Liitleton, in his chapter of tenure in ſocage, ſaith, that 


ſoca idem eft quod carucata, a ſoke or plough-land are all 


one. Stow ſays, King Hen. III. took carvage, that is, two 
marks of ſilver of every kaight's fee, towards the mar- 
riage of his ſiſter 7/abel/a to the Emperor. Stau, Anma!s, 
page 271. 

Raſtal, in his expoſition of words, ſays carvage is 
to be quit, if the king ſhall tax all the lands bv carve: ; 
that 1s, a privilege whereby a man 1s exempted from car- 
wage. The word carve is mentioned in the Stat. 28 Ed. 1, 
of wards and reliefs, and in Magna Charta, c. 5. And 
A. D. 1200, on peace made between Enyland and France, 
King Jh, lent the King of France thirty thouſand marks, 
for which carvage was collected in England, wiz. iii 3. 
3 each plow. Spelm. v. Carua. Kennet”s Gl: 1 tnft. 69. 
and u. 

CARUCATARIUS, He that held lands in carvage, 
or plough-tenure. Paroch. Antiq. p. 354. 

CASE Action on; See title 44:0, and alſo Cm. Dig. 
IF. tit. Aion. 

CASSATUM arp CAS SATA, By the Saxons called 
hide; by Bede, familia, is a houſe with land ſufficient to 
maintain one family; Rex Ang. Ethelred, de 310 Caſſatis, 
unum trierem, £c. Hoveden anno 1008. And Hen. Hunt- 
ingdon, mentioning the fame thing, inſtead of caſata 
writes Hi. | 

CASHLITE, Saxen. A mul@ or fine, Bleunt. . 

CASSIDILE, A little fack, purſe, or pocket. Mat. 
Wefim. 

CASK, An uncertain quantity of goods; and of ſu- 


gar contains from eight to eleven hundred weight. There 


are alſo caſes for liquors, of divers contents ; and by 
Stat. 25 Ehz. c.11, none were to tranſport any wine 
caſts, c. except for victualling ſhips, under a certain 
enalty. 

: CASSOCK, or CASSULA, A garment belooging to 
the prieſt, gu minor caſa. See Tafſale. 

CASTEL, or CASTLE, cafel/um } A fortreſs in a 
town ; a principal manſion of a ncbleman. In the t:me 
of H. 2. there were in England 1115 caſtles; and every 
caitle concained a manor : but during the civil wars in 


this kingdom theſe caſtles were demoliſhed, fo that ge- 


nerally there are only the ruins or remains of them at 
this day. 2 1%. 31. | 
D d CASTELLAIN, 
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CAS 


CASTELLAIN, ca/ellanus.} The lord, owner, or 


captain of a caſtle, and ſometimes the conſtable of a for- 
tified houſe. Bra. lib. 5. tract. 2. cap. 16: 3 Ed. 1. cop.7. 
It hath likewiſe been taken for him that hath the cultody 
of one of the king's manſion-houſes, called by the Lum- 
bards curtes, in Engliſh courts ; though they are nut caſtles 
or places of defence. 2 I. 31. And Manwood, in his 
Foreft Laws, ſays, there is an officer of the foreſt called 
caſtellanus. i 
CASTELLARIUM, CASTELLARII, The precinct 
or juriſdiction of a caſtle.— Et unum tej tum juæta caſtella- 


rium. Mon. Auel. m. 2. F. 402. 


CASTELLORUM OPERATIO, Caſtle-work, or ſer- 
vice and labour done by inferior tenants, for the building 
and upholding of caſtles of defence; towards which 
ſome gave their perſonal aſſiſtance, and others paid their 
contribution. This was one of the three neceſſary charges, 
to which all lands among our Saxon anceſtors were ex- 
preſsly ſubject. And after the conqueſt an immunity 
from this burden was ſometimes granted. As kiog 
Hen. II. granted to the tenants within the honour of 
Wallingford. —Ut font quicti de operationibus caſtellorum. 


Parocb. Antiq. page 114. It was unlawful to build any 


caſtle without leave of the king, which was called 
caftellatio. Du PFrejne. 

CASTIGATORY for claus. A woman indicted for 
being a common ſcold, if convicted, ſhall be ſentenced to 
be placed on a certain engine of correction, called the 
tre bucket, zumbrel, tymborella, caftigatory, or cucking- 


fool, which in the Saxon language fignifies the ſcolding 


ſtool ; though now it is frequently corrupted into drcking 
fool, becauſe the reſidue of the judgment is, that, when 
ſhe is ſo placed therein, ſhe ſhall be plunged in the water 


for her puniſhment, 3 IH. 219: 4 Comm. 169.— t is 


alſo termed goginſtole and coteſtole and by ſome is thought 


corrupted from choaking fleol. Though this puniſhment 


is now diſuſed, a former Editor of 7acob*s Diet. (Mr, 
Morgan,) mentions that he remembers to have ſeen the 


remains of one, on the eſtate of a relation of his in Way- 


wickſbire, conſiſting of a long beam, or rafter moving 
on a fulcrum, and extending to the centre of a large 
pond, on which end the ſtool uſed to be placed, 

At Banbury in Oæforaſbire, this puniſhment has been 
uſed towards common whores, within the memory of per- 
ſons now (1793) living—and the pool for the purpoſe 
yet retains the name of the cucking poel, but the engine 
was not long ſince removed. See Lamb. Eiren. lib. 1. 
6. 12. . 

In Domeſday-book it is called Catbedra Stercoralis, 
and was uſed by the Saxons for the ſame purpoſe, and by 
them called /cea/fing flole. It was anciently alſo a puniſh- 
ment inflicted on brewers and bakers tranſgreſſing the laws, 
who were ducked in ftercore, in ſtinking water, 

CAS TLE-WARD, Ca/tlegardun, vel wardum caftri. 
An impoſition laid upon ſuch perſons as dwelled within 
a certain compaſs of any caſtle, towards the maintenance 
of ſuch as watch and ward the caſtle. Magna Charta, cap. 
15, 20: 32 Hen. g. cap. 48. It is ſometimes uſed for the 
circuit itſelf, which is inhabited by thoſe that are ſub- 
je& to this ſervice. Coftle guard rents were paid by 
perſons dwelling within the liberty of any caſtle, for the 
maintaining of watch and ward within the ſame. By 


Stat. 22 © 23 Car. 2. c. 24. ſed. 2, theſe and other rents 
in the Dutchy of Lanca/ter, payable to the king, were 
veſted in truſteds to be ſold. 


” 


AT. - 
CASTER, and CHESTER ; The names of places 


ending in theſe words are derived trom the Lat. caftrum ; 
for this termination at the end was given by the Rowan; 
to thoſe places where they built caſtles. 

CASTRATION, See title Maihem. 

CASUAL EJECTOR, In ejeAment, a nominal de- 
fendant, and who continues ſuch until appearance by or 
for the tenant in poſſeſſion, See title Zjeciment. 

CASU CONSIMILI, is a writ of entry granted where 
tenant by the curte/y, or tenant for life, alieas in fee or in 
tail, or for another's life; and is brought by him i rever- 


| on againſt the party to whom ſuch tenant ſo aliens to his 


prejudice, and in the tenant's life time. It takes its name 
from this, that the clerks of the Chancery did, by their 
common aſſent, frame it to the Iitengſi ot the wric called 
in caſu proviſo, according to the authority given them by 
the Stat. Nefim. 2. (13 E. 1.) cap. 24, which ſtatute, as 
often as there happens a new caſe in Chancery ſomething 
like a former, yet not ſpecially fitted by any writ, au- 
thoriſes them to frame a new form anſwerable to the new 
caſe, and as lite the former as they may. 7 Rep. 4: 
See Fitz, Nat. Br. fo. 206; Termes de la ley. See 3 
Comm. 51. A Sg | 

CASU PROVISO, A «wrt of entry, given by the ſta- 
tute of Gloucefter cap. 7, where a tenant in dower aliens in 
fee, or for life, Sc. and it lies for him in reverfion againſt 
the alienee. Fitz. N. B. 205. This writ, and the writ of 
caſu cenſimili, ſuppoſes the tenant to have aliened in fee, 
though it be for life only: and a caſu proviſe may be 
without making any title in it, where a leaſe is made by 
the demandant himſelf to the tenant that doth alien; but 
if an anceſtor leaſe for life, and the tenant alien in fee, 
c. the heir in reverſion muſt have this with the title 
included therein. F. N. B. 2c6, 207. 

CASUS OMISSUs, Is where any particular thing is 
omitted out of, and not provided againſt by a ſtatute, 


C. , 
CATALS, Catalla, Goods and chattels. See Chastel. 
CATALLIS capT1s NOMINE DISTRICT3ON1S, Anci- 


ently a writ that lay where a houſe was within a borough, 


for rent going out of the ſame ; and which warranted the 
taking of doors, windows, &c. by way of diſtreſs for 
rent, Oi Nat. Br. 66. This writ is now obſolete. 
CATALLIS REDDENDIS, An ancient writ which lay 
where goods being delivered to any man to keep till a 
certain day, are not, upon demand, delivered at the day. 


It may be otherwiſe called a writ of detinue: and is 


anſwerable to a#io depoſiti in the Civil law. See Reg. 
Orig. 139, and Old Nat. Br, 63. 

CATAPULTA, A warlike engine to ſhoot darts : or 
rather a croſs bow. 

CATASCOPUS. An archdeacon. Du Carge. 

CATCHLAND. In Neolt there are ſome grounds 
which it is not known to what pariſh they certainly be- 
long, ſo that the miniſter who firſt ſeizes the tithes, does 
by that right of pre-occupation enjoy them for that year: 
and the land of this dubious nature is there called catch- 
land, from this cuſtom ofſeizing the tithes, Corved. 

CATCHPOLE, See Cachepollus. Sheriff *s officers are 
commonly ſo calied. 

CATHEDRAL, eccl:;fa cathedralis.] The church of 
the bithop, and head of the dioceſe : wherein the ſervice 
of the church is performed with great ceremony. See 


title Church. 
CATHEDRATICE, 


CAT: 
CATHEDRATICK, cathedraticum.] A ſum of 25. 


paid to the biſhop by the inferior clergy, in age fu 
ſubje&ionis & ob honorem cathedræ. Hift. procurat. & Syno- 
dali, p. 82. | | 

CATZURUS, A hunting horſe. Tenures, page 68. 
Vide Chacurns. 

CATTLE. Several ancient laws were made to regu- 
Jate the number of ſheep to be kept by any farmer, See 
title Sheep. _ 

As to the importation of cattle.— By Stat. 5 Geo. 3. c. 43, 
Beſtials may be freely imported from the 2% of Man. — 
By the th article of the Union, 5 An. c. 8, No Scotch 
cattle carried into England ſhall be liable to any other 
duties than the cattle of England are — By Stat. 5 Geo. 3. 
c. 10, which was of temporary continuance, but made 
perpetual by Stat. 16 C. 3. c. 8, all forts of cattle may be 
imported from Ireland duty free —And this notwithſtand- 
ing Stat. 18 C. 2. c. 2: 20 C. 2. c. 7: and 32 C. 2. c. z. 

As to buying and felling cattle, Sc. — No perſon ſhall 
buy any ox, cow, calf, Sc. and fell the ſame again 
alive in the ſame market or fair, on pain of forſeiting 
double the value. Satt. 3 C4 E. 6. c. 19: 3 C. 1. c. 49. 
7. 8.— And the ſaid act 3 4 Ed. G. c. 19, is not repeal- 
ed by Stat. 1 2 Geo. 3. c. 71, which repeals the general fore- 
ſtalling act of 5 6 E. 6. c. 14, and other ſubſequent acts 
enforcing the ſame, but hath no reference to any preced- 
ing at, —By Stat. 31 Geo. 2. c. 40, No ſaleſman, broker, 
or factor employed in buying cattle for others, ſhall buy 
and (ell for himſelf, in London, or within the bills of mor- 
tality, on penalty of double the value of the cattle 
bought or ſold. | i 

By ſeveral ſtatutes made from time to time, the king 
has been empowered to make regulations to prevent the 
ſpreading of diſtempers among horned cattle: And by 
Stat. ꝙ Geo. 3. c. 39, he may prohibit the importation of 
hides, ſkins, horns, Ye. 

By Stat. 3 Car. 1. cap. 1, No drovers are to travel with 
cattle on Sundays, on penalty of 205. 


By Stat. 21 Geo. 3. c. 67, Several wholeſome regula- 


tions are made, to prevent the cruelties of drovers and 
others, in driving cattle in London, IV eſftimiuſter, and the 
bills of mortality, by which a fine from 205. to 5 5. is 
impoſed on them for miſbehaviour; or one month's im- 
priſonment; and power is given to the lord mayor and 
zldermen of London, to make regulations to further the 
purpoſes of the act, and which was accordingly done. 


As to killing, maiming and flealing cattle. By Stat. 


37 H,8.c. 6, Whoever ſhall cut out the tongue of any 


tame bealt, the property of another perſon, the beait | 


being alive, ſhall pay treble damages and forteit 10 /. 

By Stat. 22 U 23 Car. 2.c.7, Maliciouſly, unlawfully, 
and willingly to kill any horſes, ſheep, or other cattle in 
the night-time, is felony ; but the felon may make his 
election to be tranſported for ſeven years, 

And if any ſhall maliciouſly maim, wound or hurt ſuch 
cattle in the night-time, he ſhall forfeit treble damages, 
by action of treſpaſs, or on the caſe, to be tried betore 
three juſtices of peace and a jury, 

By Stat. 14 Geo. 2. c. 6, and 15 Ges. 2. c. 34, feloni- 
ouſly driving away or ſtealing any oxen, bulls, cows, 
ſheep, Cc. or killing them with intent to ſteal the car- 
caſe, or any wel of 1t, is made felony without benefit 
of clergy ; and any perſon proſecuting an offender to ceu- 
vickion ſhall have a reward of 10. 


CAU 


By the Black A (ſee that title) 9g Geo. 3. e. 22, Un- 


lawfully and maliciouſly to maim or wound any cattle, 
is felony without clergy, and the hundred ſhall be an- 
ſwerable as far as 2007. and perſons convicting offenders 
ſhall receive 50 . reward. 

To prevent the ſtealing of horſes and other c#ttle for 
the purpoſe of ſelling them, merely for their ſkin, the 
Star. 26 Geo. 3. c. 71, provides that every perſon keeping 


a a laughter-houſe for cattle, not killed for butchers? meat, 


ſhall take out licences and be ſubject to an inſpector 

and ſhall not ſlaughter, but at certain times, Sc. Vc. 
CAUDA TEK RZ, A land's end, or tle bottom of a 

ridge in arable land. Cartul. Abbat. Glaſtou. fol. 117. 
CAVEAT, Is a kind of proceſs in the Hirilual court 


to ſtop the inſtitution of a clerk to a benefice, or probate 


of a will, Sc. When a caveat is entered againſt an iatti- 
tution, if the biſhop afterwards inſtitutes a clerk, it is 
void; the caveat being a ſuperſedeas : but a caveat has 
been adjudged void when entered in the life-time of the 
incumbent. A caveat entered againſt a will ſtands in 
force for three months; and this is for the caution of the 
ordinary, that he do no wrong: though it is ſaid the 
temporal courts do not regard theſe forts of caveats. 
1 Rol. R-p. 191: 1 N Ar. 416, 417. 

CAVERS, Offenders relating to the mines in D-»5p- 


ſpire, who are puniſhable in the berghmots, or miners' 


court. | 
CAULCEIS, See Stat. 6 H. 6. cap. 5, reſpectin 


ſewers. Ways pitched with flint, or other ſtones.—Sce 


Calcetam. + 
CAURCINES, Cau/ini.] aliens that came into En- 
gland about the year 1235, terming themſelves the 
Pope's merchants, but driving noother trade than letting out 
money; and having great banks in England, they differed 
little froia Fews, fave (as, hiſtory ſays) that they were 
rather more mercileſs to their debtors ; Cowel ſays, they 
have their name from Cain, Cafe, a town in Lom- 
bardy, where they firſt practiſed their arts of uſury and 
extortion ; from whence ſpreading themſelves, - they 
carried their curſed trade through moſt parts of Exrope, 
and were a common plague to every nation where they 
came. The then biſhop of Londen excommunicated 
them: and King Hen. 3, baniſhed them from this king- 
dom in the year 1240. But being the pope's ſolicitors 
and money-changers, they were permitted to return in 
the year 1250; though in a very thort time after, they 
were driven out of the kingdom again for their intole- 
rable e xactions. Mat. Pariſ. 403. 
CAUSAMATRIMONII PRALOCUTI, Is a writ 
which lies where a woman gives land to a man in fee- 
ſimple, Oc. to the intent he ſhould marry ber, and he 
refuſeth to do it in any reaſonable time, being thereunto 
required, Reg. Orig. 66. If a woman makes a teoffment to 
a ſtranger of land in fee, to the intent to infeoff her, and 
one who ſhall be her huſband; if the marriage ſhall not 
take effect, ſhe ſhall have the writ of cau/a matrimonii 
pretocuti, againſt the ſtranger, notwithſtanding the deed 
of feoffment be abſolute. New Nat. Br. 456. A woman 
inteoffed a man upon condition that he ſhould take her 
to wife, and he had a wife at the time of the feoffment j 
and afterwards the woman, for not performing the con- 
dition, entered again into the land, and her entry was 
adjudged law ful, * upon a ſecond feoffee. Li. A. 
d 2 | 4 
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anno 40 Ed. 3. The huſband and wife may ſue the writ 


eau/a matrimonti praheuti againſt another who ought to 
have married her: but if a man give lands ro a woman 
to the intent to marry him, although the woman will not 
marry him, Sc. he ſhall not have his remedy by writ 
cauſa matrimonii prelecuti. New Nat. Br. 

CAUS.\M NOBIZ SIGNIFICES, A writ directed 
to a mayor of a town, Sc. who was by the king's writ 
commanded to give ſeiſin of lands to the king's grantee, 
on his delaying to do it, requiring him to ſhew cauſe why 
he ſo delays the performance of his duty. 


CAUSES and EFFECTS. In moſt caſes the law hath. 


reſpe& to the caufe, or beginning of a thing, as the prin- 
cipal part on which all other things are founded: and 
herein the next, and not the remote cauſe is molt looked upon, 
except it be in covinous and criminal things; and there- 
fore that which is not good at firſt will not be ſo after- 
wards ; for ſuch as is the cauſe, ſuch is the effect. Plowd. 
208, 208. If an infant or feme-covert make a will, and 


- publiſh it, and after die of full age, or ſole, the will is 


of no force, by reaſon of the original cage of infancy 


and coverture. Finch 12, Where the cauſe ceaſeth, the 


effect or thing will ceaſe, Co. Lit. 13. | 
CAUTIONE ADMITTENDT', A writ that lies 


_ againſt a biſhop, who holds an excommunicated perſon in 


priſon for contempt, notwithſtanding he offers ſufficient 
caution or ſecurity to obey the orders and commandment 
of the church for the future. Reg. Orig. 66. Andifa man 


be excommunicated, and taken by a writ of fgnificavzt, and 


after offers caution to the biſhop to obey the church, and 
the biſhop refuſeth it; the party may ſue out this writ to 
'the ſheriff to go againſt the biſhop, and to warn him to 


take caution, &c. But if he ſtands in doubt whether the 


ſheriff will deliver him by that writ, the biſhop may pur- 
chaſe another writ, directed to the ſheriff reciting the caſe, 


and the end thereof; Iii præcipimus, quod ipſum A. B. 
à ͤ priſena prædict. nifi in pra ſentia tua cautionem pignorat. 


ad minus eidem epiſc. de ſatisfaciend. obtulerit, nullatenus de- 
liberas alſque mandato noſtro ſeu ipſius epiſcopi in hac parte 


ſpeciali, Sc. When the biſhip hath taken caution, he 
is to certify the ſame in the Chancery, and thereupon the 
party ſhall have a writ unto the ſheriff to deliver him. 


New Nat. Br. 142. 
CEAPGILDE, From Sax. ceap, pecus, cattle; and 


Fgild, i. e. folutio;] Hence it is ſo/utio pecudis from this 
| Saxon word gild, it is very probable we have our Englifh 


word yield; as yield, or pay. Comwel, 
CELER LECT, The top, head, or teſter of a bed. 
H. Elien. apud Wharton, Angl. Sax. par. 1. p. 673. 
CELLERARIUS, The butler in a monaſtery : in the 
- Univerſities they are ſometimes called manciple, and ſome- 
times caterer, and ſteward. 
CENDULE, Small pieces of wood laid in form of 
tiles, to cover the roof of a houſe. Pat. 4 Hen. 3. p. 1. 


m. 10. 
CENEGILD, An expiatory mul&, paid by one who 
killed another, to the kindred of the deceaſed. Selm. 
CENELL#&, Acorns, from the oak. In our old writ- 
ings, peſſona cenellarum, is put for the pannage of hogs, 
or running of ſwine, to feed on acorns. 
CENNINGA, Notice given by the buyer to the ſel- 
ler, that the thing ſold was claimed by another, that he 


might appear and juſtify the ſale : it is mentioned in the 
laws of Athelfan, apud Brompton, Cap. 4. 


| 


CER 
CENSARIA, A farm, or houſe and land, let 47 


cenſum at a ſtanding rent: it comes from the Fr. cory; 
which ſignifies a farm. ; 

CENS *RII, Farmers. Blount. 

C.NSUALES, A ſpecies or claſs of the «ati, or 
voluntary flaves of churches or monaſteries, 2. . thoſe 
who, to procure the protection of the church, bound 
themſelves to pay an annual tax or quit rent out of their 
eltates to a church or monaſtery. Beſides this, they 
ſometimes engaged to perform certain ſervices. Robey, 
Hit. Emp. C. V. IV 271, 2: Potgiefferus de Statu Fer- 
vorum, lib. 1. cab. I. je. 6, 7. 

CENSURE, from Lat. cexſus.] A cuſtom called by 
this name, obſerved in divers wanors in Cornwva!! and 
Deden, where all perſons reſiding therein above the age 
of ſixteen are cited to ſwear fealty to the lord, and to pay 
11 4. per poll, and 1d. per ann. ever after: and theſe 
thus ſworn are called cenſers. Survey of the Dutchy if 
Cornwall, | 

CENTENARII, Petty judges, under-ſheriffs of coun- 
ties, that had rule of an hundred, and judged ſmaller 
matters among them. 1 Vent. 211. 

There were anciently inferior judges fo called in 
France: who were ſet over every hundred freemen, and 


were themſelves ſubje& to the count or comes. 1 Comm, 


115. Fade | 
. CEOTA, A large ſhip. Malmſbury, lib. 1. c. 1. 


CEPI CORPUS, A return made by the ſheriff, upon 
a cayias, or other proceſs to the like purpoſe, that he hath 
taken the body of the party. F. N. B. 26, 

CEPPAGIUM, The ſtumps or roots of trees which 


remain in the ground after the trees are felled. Flera, 


lib. 2. cap. 41. 

CERAGIUM, Cerage, a payment to find candles in 
the church. Mat. Pariſ. See Waxſcot. . 

CERTAINTY, Is a plain, clear, and diſtin ſetting 
down of things, ſo that they may be underſtood. 5 Rep. 
121. A convenient certainty is required in writs, decla- 
rations, pleadings, &c. But if a writ abate for want of 
it, the plaintiff may have another writ: *tis otherwiſe if 
a deed become void by incertainty, the party may not 
have a new deed at his pleaſure. 11 Kep. 25, 121 : Dyer 
84. That has certainty endugh, that may be made cer- 
tain: but not like what is certain of itſelf. 4 Rep. 97. 
See generally title Pleading—and particularly titles Deed ; 
Fine ; Will. | 


CERTIFICANDO ps x 2cocniTIONE sTAPULE. A 


writ commanding the mayor of the ſtaple to certify to 
the Lord Chancellor a ſtatute ſtaple taken before him, 
where the party himſelf detains it, and refuſeth to 
bring in the ſame. Keg. Orig. 152. There is the like 
writ to certify a ſtatute-merchant ; and in divers other 
caſes. bid. 143, 151, Sc. 
CERTIFICATE, A writing made in any court to 
give notice to another court of any thing done therein; 
which is uſually by way of tranſcript, &c. And ſome- 
times it is made by an officer of the ſame court, where 
matters are referred to him, or a rule of court is obtained 


for it; containing the tenor and effect ot what is done. 


The clerks of the crown, aſſize and peace, are to make 
certificates into B. R. of the tenor of indictments, con- 
victions, Sc. under penalties, by the Stat. 34 35 
Hen. g. c. 14: 3 V. M. c. 9. See tit. Clergy, benefit . 


If 


— 


CERTIFICATE, 


If a queſtion of mere /arv ariſes in the courſe of a cauſe 
in Chancery, (as whether by the words of a will, an 
eſtate for lite or in tail is created, or whether a future 
intereſt deviſed by a teſtator, ſhall operate as a remain- 
der, or an executory deviſe,) it is the practice of that 
court, to refer it to the opinion of the judges of the 
court of K B. or C. P. upon a caſe ſtated for the pur- 
poſe ; wherein all the materia! facts are admitted, and 
the point of law is ſubmitted to their deciſion, who 
thereupon hear it ſolemnly argued by counſel on both 
ſides, and certify their opinion to the chancellor. And 
upon_ſuch certificate, the decree is uſually founded. 
3 Comm. 453. 

The Tala BY CERTIFICATE, is allowed in ſuch 
caſes, where the evidence of the perſon certifying, is the 
only proper criterion of the point in diſpute. Thus, 
1. The queſtion whether one were abſent with the king 
in his army out of the realm, in time of war, might be 
tried by the certificate of the marſhal of the king's hoſt 
under ſeal. Litt.h 102 —2. If in order to avoid an out- 
lawry, it be alledged the defendant was in priſon, Cc. 
at Bourdeaux or Calais, this when thoſe places belonged 
to the crown or England, was allowed to be tried by the 
certificate of the mayor. 9 Rep. 31: 2 Ro. Ab. 583. And 
therefore by parity of reaſon, it ſhould now hold that in 
ſimilar caſes ariſing at Jamaica, Ec. the trial ſhould be 
by certificate from the governor. 3 Comm. 334- 

3. For matters within the realm; the cx/foms of the 
citv of London ſhall be tried by the certificate of the 
mayor and aldermen, certified by the mouth of the re- 
corder, upon a ſurmiſe from the party alledging it, that 
it ſhould be fo tried; elſe it mutt be tried by the country, 
as it mult alſo if the corporation of London be a party, 
or intereſted in the ſuit. 1 If. 74: 4 Burr. 248: Bro. 
Ab. 1. Trial, pl. 96: Hob. 85: But ſee 1 Term Rep. 423. 
If the recorder has once certified a cuſtom, the court are 
in future bound to take notice of it. Doug. 380. 

4. In ſome caſes the Sheriff of London's certificate ſhall 
be the final trial; as if the iſſue be whether ths defendant 
be a citizen of London, or a foreigner, in caſe of privilege 
pleaded to be ſued only in the city courts. 1 1. 74. 
Of a nature ſomewhat ſimilar to which 1s the trial of the 
privilege of either Univerfity when the Chancellor claims 
cognizance of the cauſe; in which caſe the charters confirm- 
ed by parliament, allow the queſtion to be determined by 
the certificate of the chancellor under ſeal.— But in caſe 
of an iſſue between two parties themſelves, the trial 
mall be by jury. 2 Ro. Ab. 583: 3 Comm. 335 

5. In matters of eccleſiaſtical juriſdiction, as marriage, 
general baſtardy, excommunication, and orders, theſe and 
other like matters ſhall be tried by the biſhop's certifi- 
cate. See titles Baflardy, Oc. Ability of a clerk pre- 
ſented, admiſſion, inſtitution and deprivation of a clerk, 
ſhall alſo be tried by certificate ſrom the ordinary or me- 
tropolitan. 2 I. 632: Show. P. C. 88: 2 Ro. Ab. 583, 
Sc. But induction ſhall be tried by a jury; being the 
corporal inveſtiture of the temporal profits. Dy. 229. 
Reſignation of a benefice may be tried either way, but 
ſeems moſt properly to fall within the biſhop's cogni- 
zance. 2 Ro. Ab. 583: 3 Comm. 336. 24-07 

6. The trial of all cuſtoms and practice of the courts 
ſhall be by certificate from the proper officer of thoſe 
courts reſpeQively ; and what return was made on a writ 


} 


CERTIORARI. 


by a ſheriff or under-fheriF, ſhall be only tried by his own 
certiiicate, 9 Rep. 31: 3 Comm. 330. 

As to certificates in cates of Cefts, of Bankrupts, or rela. 
tive to the ſettlement of the Foor, Sce thoſe titles in this 
Dict. 

CERTIFICATE Or CERTIFICATION OF ASSISE, cti- 


ficatia aſſiſe nove diffiſine, Ic. ] A writanciently grant- 
ed for the re-examining or fe- tf ial of a matter paſted by 


aſſiſe before juitices : uſed where a man appearing by his 
bailiff o an aſfiſe, brought by another, loſt the day; and 
having tomeihing more to plead for himſelf, which the 
bailiſt did not, or might not plead for him, defired a 
farther examination ot the cauſe, either before the ſame 
juttices, or others, and obtained letters-patent to them 
to that effect; whereupon he brought a writ to the ſheriff 
to call both the party for whom the aſſiſe paſſed, and the 
jury that was impanelled on the ſame, before the ſaid 
Juſtices at a certain day and place, to be re-examined. 
It was called a certificate, becauſe therein mention is 
made to the ſheriff, that upon the party's complaint of 
the defective examination, as to the afliſe paſſed, the 
king hath directed his letters- patent to the juſtices for 
the better certifying of themſelves, whether all points of 
the ſaid aſſiſe were duly examined. Reg. Orig 200: F. 
N. B. 181: Bracten, lib. 4. c 13: Horn's Mir lib. 3 — 
This writ is now entirely ſuperſeded by the remedy af- 
forded by means of ew trials. See 3 Comm. 389. 


CERTIORARI. 


This is an Original Writ, iſſuing out of the court 
of Chancery or K. B. directed in the king's name to 
the judges or officers of inferior courts, commanding 
them to certify, or to return the records of a cauſe de- 
pending before them ; to the end the party may have the 
more ſure and ſpeedy juſtice before the king, or ſuch 
Juſtices as he ſhall aſſign to determine the caule. See J. 
N. B. 145, 242. | 

This writ is either returnable in the king's bench, 
and then hath theſe words, * ſend to us ;** or in the Come 
mon Bench, and then has to our juſtices of the bench ;*? 
or in the Chancery, and then hath ** 7 cr Chancery, c.“ 

On this ſubje& we may briefly conſider, 1. In what 
caſes this writ is grantable ; or not.— 2. In what manner 
—3. The effect of it when granted, and 4. Of the return, 
with the form of that and the writ. 

1. A writ of certiorari may be had at any time before 
trial, to certify and remove #ndi&ments, with all the pro- 
ceedings thereon from any inferior court of criminal ju- 
riſdiction, into the court of K. B. the ſovereign ordinary 
court of juſtice in cauſes criminal. And this is frequent- 
ly done for one of four purpoſes, 1. To conſider and 
determine the validity of appeals and indictments, and 
the proceedings thereon ; and to quaſh or confirm them 
accorciugly —2. 'To have the priſoner or defendant tried 
at the bar of the courts, or before juſtices of V Prius 
where it is ſurmited that a partial or inſufficient trial will 
probably be had in the inferior court.—3. To plead che 
king's pardon in the court of K. B.—4. o iflue proceſs 
of outlawry againſt the offender, in thole counties or 
places where the proceſs of inferior judges will not reach 
him. 2 H. P. C. 210: 4 Comm 320. 

A certiorari hes in all judicia' proceedings, in which 
a writ of error does not lie; and it is a conſequence of 
all inferior juriſdictions, erected by act of parliament, to 

have 


2 


I Salk, 150. 


CERTIORARI. 1. 


have their proceedings returnable in K. B. Ld. Raym. 


469, 580. 

But without laying a ſpecial ground before the court, 
it cannot be ſued out to remove proceedings in an action 
from the courts of the counties palatine. Doug. 749.—Tt 
does not lie to judges of oyer and terminer to remove a 
1ecognizance of appearance. Lucas 273.—Nor to remove 
a poor's rate. Stra. 932, 975. See Leach's Hawk, P. C. ii. 
c. 27. | 23.inn, ' | 

A certiorari lies to juſtices of the peace and others, 
even in ſuch caſes, which they are empowered by ſtatute 


_ © finally to hear and determine; and the ſuperintendency 


of the court of K. B. is not taken away without expreſs 
words. 2 Hawk. P. C. c. 27.5 22, 23. 

That a certiorari does not lie to remove any other than 
judicial acts, See Cald. zog: Say. 6. 5 

Where a certiorari is by law grantable for an indlict- 
ment, at the ſuit of the king, the Court is bound to award 
it, fox it is the king's prerogative to ſue in what court 
he pleaſes: but it is at the diſcretion of the court to 
grant or not, in caſe of private proſecutions, and at the 
prayer of the defendant: and the court will not grant it 
for the removal of an indictment before juſtices of gaol- 
delivery, without ſome ſpecial cauſe; or where there,is 
ſo much difficulty in the caſe, that the judge defires it 
may be determined in B. R. &c. Burr. 2456. Alſo on 
indictments of perjury, forgery, or for heinous miſdemea- 
nors, the court will not generally grant a certiorari to re- 
move at the inſtance of the defendant. 2 Hawk, P. C. 
c. 27. { 27, 28. But ſee 2 Ld. Raym. 1452. - 

But in particular caſes, the court will uſe their diſ- 
cretion to grant a certiorari; as if the defendant be of 
good character, or if the proſecution be malicious or at- 
tended with oppreſſive circumſtances. Leach's Hawk, P. C. 
ii. c. 27. f 28. u. 

Where iſſue is joined in the court below, it is a good 
objection againſt granting a certiorari : and if a perſon 
doth not make uſe of this writ till the jury are ſworn, he 
loſes the benefit of it. Mod. Ca. 16: Stat. 43 Elix. c. 5. 
After conviction, a certiorari may not be had to remove 


an indictment, Sc. unleſs there be ſpecial cauſe; as if 


the judge below is doubtful what judgment is proper to 
be given, when it may. See Stra. 1227: Burr, 749. And 
after conviction, Oc, it lies in ſuch caſes where writ of 
error will not lie. 1 Sal. 149. The court on motion in 
an extraordinary caſe will grant a certiorari to remove a 
judgment given in an inferior court; but this is done 
where the ordinary way of taking out execution is hin- 
dered in the inferior court. 1 Lil. Abr. 253. 
In common caſes a certiorari will not lie to remove a 
cauſe out of an inferior court, after verdict. It is never 


ſued out after a writ of error, but where diminution is 


alledged: and when the thing in demand does not exceed 
51. a certiorari ſhall not be had, but a writ of error or 
attaint. Stat. 21 Jac. 1. cap. 23: See Stat. 12 Geo. 1. c. 29. 
A certiorari is to be granted on matter of law only: and 
in many caſes there mult be a judge's hand ior it. 1 Lill. 


- 252. Certiorari's to remove indictments, c. are to be 


ſigned by a judge: and to remove orders, the fat for 
making out the writ muit be lgned by ſome judge 


Certiorari lies to the courts of Wales; and the cinque 
ports, counties palatine, &c. 2 Hawk. P. C. c. 27. J 24, 


25. 


Things may not be removed from before juſtices of 
peace, which cannot be proceeded in by the court where 
removed; as in caſe of refuſing to take the oaths, Ege. 
which is to be certified and inquired into, according to 
the ſtatute. 1 Sl. 145. And where the court which 
awards the certiorari cannot hold plea on the record, there 
but a tenor of the record ſhall be certified; for other. 
wiſe if the record was removed into B. R. as it cannot 
be ſent back, there would be a failure of right afterwards, 
1 Danv. Ar. 792. But a record ſent by ceriiorar; into 
B. R. may be ſent after by mittimus into C. B. IB 789, 
And a record into B. R, may be certified into Chancery, 

and from thence be ſent by mittimus into an inferior court, 
where an action of debt is brought in an inferior court, 
and the defendant pleads that the plaintiff hath recovered 
in B. R. and the plaintiff replies Nul tiel record, c. 
I Sarnd. 97, 99. | 

The court of B. R. will grant a new certiorari to aflirm 
a judgment, Cc. though generally one perſon can hay 
but one certiorari. Co. Fac. 369. | 

A certiorari may not be had to a court ſuperior, or 


that has equal juriſdiction, in which caſe day is given to 


bring in the record, Cc. / 

 Befides the ſtatutes hereafter mentioned, there are ſe. 
veral which reſtrain, and many which abſolutely prohi- 
bit a certiorari; in order to avoid frivolous and untound- 
ed delays in juſtice, For a compleat liſt of theſe, if necd- 
ed, the ſtudent ſhould conſult the index to the ſtatutes.— 


The following ſeem to have deſerved a ſhort mention in 


this place. 

By Stats. 12 Car. 2. cc. 23, 24. no certiorari ſhall be 
allowed in certain caſes of tranſgreſſion of the Exci/+- 
Laws. : . 

By Stat. 13 Geo. 3. c. 78, (which ſee at large title 
Highways) no preſentment, c. of any highway ſhall be 
removed from the ſeſſions, until it be traverſed, except 
the right to repair be the queſtion.— Or by Sat. 5 & 6 
JW. & M. c. 11, may come in queſtion.—But this means 
on the part of the defendant only, for on the part of the 
proſecution it lies before. No other proceedings under 
the highway-a&t may be removed by certiorari.—But if 
the ſeſſions manifeſtly exceed their authority in making 
orders, they may be removed into K. B. by certiorari 
and quaſhed. Leach's Hawk. P. C. ii. c. 27. f 37. and n. 

By Stat. 16 Gee. 3. c. 30, againſt deer-fealcrs, no cer- 
tiorari ſhall iſſue, unleſs the party convicted ſhall become 
bound to the proſecutor in 100/, to pay full coſts and 
damages within thirty days, and to the Juſtice in 60/. to 


proſecute the certiorari with effet.—But in appeal to the 


ſeſſions, he may ſue out a certiorari on fix days* notice, 
to proſecute. And the like in effect is enacted by Sato, 
485 V. M. c. 23. and 5 An. fell. 2. c. 14, concern- 
ing game. 2 Hawk. P. C. c. 27. 9 60, 61. : 

Alſo by Stat. 1 An. c. 18, concerning the repair of 
bridges, no certiorari ſhall be allowed. Nor by Stat. 5 Ges. 
2. c. 20. for puniſhing deſtroyers of turmpites. Nor by 
fe. 12 Geo. 2. c. 29, for aſſeſſing county ratet Nor 0n /?, 
19 Gee. 2. c. 21, againſt curſing and ſwearing. Nor on 
Po. 23 Geo. 2. c. 13, againſt ſeducing artificers.— Nor on. 
25 Geo. 2. c. 36, againſt bawwdy-hoyſes Nor on 29 Ce. 
2. c. 40, againſt fealing lead, iron, Ne. — Nor on 30 Geo. 
2. c. 21, for preſerving % in the Tant. Nor on 
30 Gee. 2. c. 24, for reſtraining garing in public houſes. 


— Nor on 31 Geo. 2. c. 29, for regulating 1 on 
2 Geo. 


_ — 


CERTIORARI. 2. 3. 4. 


2 Geo. 3. c. 30, for preventing thefts in bumb-boats.— 
Nor on 10 Geo. 3. c. 18, againſt dog-fealers. 

For a long detail of further matter on the ſubject of 
certiorari. See 2 Hawk. P. C. c. 27. 

2. By Stat. 1 & 2 P. G. M c. 13, no [Habeas Cor- 
pus or] Certiorari ſhall be granted to remove any recog - 
nizance, unleſs ſigned by the Chief Juſtice, or in his 
abſence by one of the other judges, 

By Stats. 5 U 6W.& M. c. 11. and 88 g . z. c. 33, 
A certiorari may be granted in vacation time by any of 
the judges of B. R. and ſecurity is to be found before it 
is allowed. No certiorari is to be granted out of B. R. 
to remove an ſadidt nent, or preſentment, before jultices 
of peace at the ſeſſions before trial, unleſs motion be 
made in open court, and the party indicted find ſecurity 
by two perſons in 2010. each to plead to the indictment in 
B. R. Sc. And if the defendant proſecuting the certio- 
rari be convicted, the court of B. R. ſhall order coſts to 
the proſecutor. of the indictment. In caſe of certiorari 
granted in vacation, the name of the judge and party 
applying to be indorſed on the writ. See title Habeas 
Corpus. | F 

If on a certiorari to remove an indictment the party do 
not find manueaptors in the ſum of 20/. to plead to the 
indictment and try it, according to the ſtatute, it is no 
ſapenſedeas. Mod. Ca. 33. And a procedenda may be 
granted where bail is not put in before a judge, on a cer- 
tiorari, As to colts, See 1 Vi. 139: 1 Burr. 54: 2 Term 
Rep. 47. : 

No judgment or order to be removed by certiorari, 
without ſureties found to the amount of 504. Stat. 5 Geo. 
3. . 0 

E to remove convictions, orders or proceed- 
ings of juſtices, to be applied for within ſix calendar 
months, and upon fix days“ notice to the juſtices. Stet. 
13 Geo. 2. c. 18. See Stra. 991. 

It is ſaid a certiorari to remove an indictment is goed, 
although it bear date before the taking thereof: but on 
a certiorari the very record mult be returned, and not a 
tranſcript of it; for if ſo, then the record will ſtill re- 
main in the interior court. 2 Lil. 25 3. In B. R. the 
very record itſelf of indictments is removed by certiorari; 
but uſually in Chancery, if a certiorari be returnable 
there, it removes only the tenor of-the record ; and there- 
fore, if it be ſent from thence into the King's Bench, 
they cannot proceed either to judgment or execution, 
becauſe they have but ſuch tenor of the record before 
them. 2 Hale's Hi. P. C. 215. In. London a return of 
the tenor only is warranted by the city charters. 2 Haut. 
P:; en Co 27. 9 26, 79. 

On a ce, tiorar; to remove a record out of an inferior 
court, the ſtile of their court, and power to hold plea, 
and before whom, ought to be (hewa on their certificate. 
Perk, Cont. 114, 232. ; 

A certiorari to remove an order of baſtardy ſhould be 
applied for in fix months, Rex v. Howlett. 1 #7. 35. 

If a certiorari be prayed to remove an indictment out of 
London or Middleſex, three days notice mult be given the 
other ſide, or the certiorari ſhall not be granted, Raym. 74. 
3+ After a certiorari is allowed by the inferior court, 
it makes all the /u6/equent proceedings, on the record that 
Is removed by it, erroneous. 2 Haw. P. C. c. 27. 4 629 
G4. But if a certiorari for the removal of an indictment 


before jullices of peace, be not delivered. before the jury | 


be ſworn for the trial of it, the juſtices may proceed. 
2 Hawk. P. C. c. 27. $ 64.—And the juſtices may ſet a 
fine to complete their judgment after a certiorari deli» 
vered. Ld. Raym. 1515. See ante 1. 

A certiorari removes all things done between the teſte 
and return. Ld. Raym. 835, 1305,-And as it removes 
the record itſelf out of the inferior court, therefore if it 
remove the record againſt the principal, the acceſſary 
cannot be tried there. 2 Hawk, P. C. c. 29. f 54.—And 
if the defendant be convicted of a capital crime, the per- 


/on of the defendant mult be removed by Habeas Corpus, 


in order to be preſent in court, if he will move in arreſt 
of judgment, And herein the caſe of a conviction differs 


from that of a ſpecial verdict. Burr. 930. 


Although on a Habeas corpus to remove a perſon, the 
court may bail or diſcharge the priſoner : they can give 
no judgment upon the record of the indictment againſt 
him, without a certiorari to remove it, but the ſame 
ſtands in force as it did, and new proceſs may ifſue upon 
it: 2 H. H. P. C. 211. If an indictment be one, but 
the offences ſeveral, where four perſons are indicted to- 
gether; a certiorari to remove this indictment againſt two 
of them, removes it not as to the others, but as to them 
the record remains below. 2 Hale's Hi. 214. 

If a caufe be removed from an inferior court by certio- 
rari, the pledges in the court below are not diſcharged ; 
becauſe a defendant may bring a certiorari, and thereby 
the plaintiff may loſe his pledges. Skin. Rep. 244, 240. 
A certiorari from K. B. is a ſuperſedeas to reſtitution in 
a forcible entry. 1 Haw. P. C. c. 64. 562. ; 

4. The return of a certiorari is to be under ſeal: and 
the perſon to whom a certiorari is directed may make what 
return he pleaſes, and the court will not ſtop the filing of 
it, on affidavit of its fallity, except where the public 
good requires it: the remedy for a falſe return is action 
on the caſe, at the ſuit of the party injured; and infor- 
mation, Oc. at the ſuit of the king. 2 Hawk. P. C c. 27. 
$ 70. b 
If the perſon to whom the certiorari is directed, do 
not make a return, then an alla, then a pluries, tel cau- 


Sum nobis ſignifices quare, (hall be awarded, and then an 


attachment. Cromp. 116. 


Form of a CextrorAni 
To cRTIrv the P.zcord of a JUDGMENT. 


EORGE the Third, &c. To the Mayor and Sherif; 
of our city E. and to every of them, in our court at the 
Guildhall there greeting : IVhereas A. B. hath lately in our 


ſaid court in the faid city, according to the cufiom of the [ame 


court, impleaded C. D. late of, &c. in an action of db. upon 
demand of thirty peunds; and thereupon, in cur faid court 
before you, obtained judgment again the ſaid C. for the re- 
covery of the ſaid debts and we, being defirois for certain 
reaſons, that the ſaid record Su by you be certified to ns, 
Do command you, that you ſend mider your feals the record of 
tbe jaid recovery, with all things teaching the ſame, into our 
court befere us at Wellminiter, oz the day, &. plainly and 
diſtiuctly, and in as fiul and ample manner as it no remains 
before you, together awith this writ ; ſo that wwe on the part of 
the ſaid A. may be able to proceed ta the execution of the ſaid 


Judgment, and do what foull appear ta us of right engt to te 


done, Witnels, Oc. 
| 3 The 


* —— ————— -. _2okA 


OUR. 


The return of a certiorari may be thus.—Firſt, on the 
back of the writ indorſe theſe or ſimilar words, The er 
ecution of this writ appears in a ſchedule to the ſame writ an- 
nexed,” Which ſchedule may be in the following form, 


on a piece of parchment, (not paper, 1 Barn. K. B. 113,) 


by itſelf, and filed to the writ. 


„ Middleſex.— I A. B. one of the keepers of the peace and 
Juſtices of our lord the king, affigned to keep the peace within 


. the ſaid county, and alſo to hear and determine divers felonies, 


treſpaſſes, and other miſdemeanors in the ſame county committed 
by virtue of this writ to me delivered, do under my ſeal certify 


unto his Majeſty in his court of King's Bench, the indictment, of 


which mention is made in the ſame writ, together with all 
matters touching the ſaid indiftment. In witnejs whereof I 
the ſaid A. B. have to theſe preſents ſet my ſeal. Given at 


— in the ſaid county, the — day of —, in the — 


h year of the reign of =—, 


Then take the record of the indictment, and cloſe it 
within the above ſchedule, and ſeal up, and ſend them 
both together with the certiorari. 


CERT-MONEY, gua// certain money.] Head. money, 
paid yearly by the reſiants of ſeveral manors to the lords 
thereof, for the certain keeping of the leet; and ſome- 
times to the hundred: as the manor of Hob, in Dor- 
Setſpire, pays cert-money to the hundred of Egerdon. In 
ancient records this is called certum letæ. See Common 
Fine. | 

CERVISARII, The Saxons had a duty called drinclean, 
that is retributio potũs, payable by their tenants ; and ſuch 
tenants were in Domęſday called cerviſarii, from cerviſia, 
ale, their chief drink: though cerviſar ius vulgarly figni- 
fies a beer or ale brewer. 

CERUR A, A mound, fence, or incloſure. Cart. pri- 
erat. de Thelesford MS. 

CESSAT EXECUTIO, In treſpaſs againſt two per- 
ſons, if it be tried and found againit one, and the plain- 
tiff takes his execution againſt him, the writ will abate 
as to the other; for there ought to be a ce//at executio till 
it is tried againſt the other detendant. 10 Ed. 4. 11. See 
title Execution, &c. 

CESSAVIT, A writ which lies (by the Szars. of 
Gloueefter, 6 E. I. c. 4: and gm. 2. 13 E. I. cc. 21, 
41.) when a man who holds lands by rent or other ſer- 
vices, neglects or ceaſes to perform his ſervices for two 
years together; or where a religious houſe hath lands 
given it, on condition of performing ſome certain ſpiri- 
tual ſervice, as reading prayers, or giving alms, and 


neglects it; in either of which caſes if the ct or neglect 


ſhall have continued for two years, the lord or donor and 
his heirs ſhall have a writ of ce/avit to recover the land 
itſelf, F. N. B. 208.—ln ſome inſtances relating to reli- 
pious houſes, called Cov: de Cantarid. 

By the Stat. of Gloucefter, the cfavit does not lie for 
lands let upon fee-farm rents, unleſs they have lain freſh 
and uncultivated for two years, and there be not ſuffi- 
cient diſtreſs upon the premiſſes, or unleſs the tenant hath 
ſo encloſed the land, that the lord cannot come upon 
it to diſtrain. F. N. B. 209: 2 Int. 298. For the law 
prefers the ſimple and ordinary remedies, by diſtreſs, Sc. 
to this extraordinary one of forfeiture ; and therefore the 
ſame ſtatute has provided farther, that on tender of ar- 


CES 


rears, and damages before judgment, and giving ſecurity 
for the future performance of the ſervices, (that he will 
#9 more ceaſe) the proceſs thall be at an end, and the tenant 
ſhall retain his land, to which the Stat of Mm. 2, con- 
forms ſo far as may ſtand with convenience and reaſon of 
law. 2 I»ft. 401, 460. | 
The Stats. 4 Geo 2 c. 28, and 11 Geo. 2. c. 19, ſeem 
evidently borrowed from the above ancient writ of c. 
wit, The former of theſe fatutes permits landlords who 
have a right of re-entry for non-payment of rent, to ſerve 
an ejectment on their tenants when half a year's rent is 
due, and no ſufficient diſtreſs on the premiſſes. See title 
Ejectment. And the ſame remedy is in ſubſtance adopt- 
ed by the Stat. 11 Geo. 2. c. 16, which enacts, that 
where any tenant at rack-rent ſhall be one year's rent in 


arrear, and ſhall deſert the demiſed premiſſes, leaving 


the ſame uncultivated or unoccupied, ſo that no ſufficient 
diſtreſs can be had, two juſtices of the peace, (after notice 
aftixed on the premiſſes for fourteen days) may give the 
landlord poſſeſſion thereof; and the leaſe ſhall be void. 
See title Diftre/s, Leaſe, Rent. | 

By Stat. We/tm. 2. H 2, the heir of the demandant 
may maintain a ce/avit againſt the heir or aſſignee of the 
tenant. But in other caſes, the heir may not bring this 
writ for ce/ure in the time of his anceſtor : and it lies not 
but for annual ſervice, rent, and ſuch lite; not for homage 
or fealty. Termes de la ley: New Nat. Br. 463, 464. 

The lord ſhall have a writ of c avit againſt tenant for 
life, where the remainder 1s over in fee to another : but 
the donor of an eſlate-tail ſhall not have a bit againſt 
the tenant in tail: though if a man make a gift in tail, 
the remainder over in fee to another, or to the heirs of 
the tenant in tail, there the lord of whom the lands are 
holden umediate, ſhall have a cęſavit againſt the tenant 
in tail, becauſe that he is tenant to him, c. Ibid. If 
the lord diſtrains pending the writ of cſawvit againſt his 
tenant, the writ ſhall abate. "The writ ceavit is direct- 
ed to the ſheriff, Id command A. B. that, &c. he render to 
C. D. one meſſuage, which he holds by certain ſervices, and 
which ought to come to the ſaid C. by force of the flatute, &C. 
becauſe the ſaid A. in doing thoſe ſervices had ceaſed wo 
years, &c. Di. 

CESSE, Signifies an a//7//ment or tax, and is mention- 
ed in the Stat. 22 Hen. 8. cap. 3. Cefje or ceaſe, in Ire- 
land, is an exaction of vitua's, at a certain rate, for ſol- 
diers in garriſon. Antig. Hiberniz. 

CESSIO BONCRUM. A proceſs in the law of 
Scotland, ſimilar in effect to that under the ſtatutes re- 
lating to Bankruptcy in England. ; 

CESSION, Ceffo.] A ceafing, yielding up, or giving 
over. When an eccleſiaſtical perſon is created biſhop, or 
a parſon of a parſonage takes another benefice, without 
diſpenſation or being otherwiſe not qualified, &c. in 
both caſes their firſt benefices are become void, and are 
in the law ſaid to be void by cin: and to thoſe bene- 
fices that the perſon had who was created biſhop, the 
king ſhall preſent for that time, whoever is patron of 
them; and in the other caſe, the patron may preſent. 
Corvel. | ; | 

But ceſſion in the caſe of biſhops does not take place 
till conſecration. Dyer 223. See title Commendam, Ad- 
vowy/on II. | | 

No perſon is entitled to diſpenſstion, but ai of 
the king and others mentioned in the Sat. 21 U. S. c. F ; : 


4 


CES 


the brethren, and the ſons of lords and knights, (not of | 


baronets) and doctors and backelors of divinity and law 
in the Univerſities of this realm. 1 Comm. 392. See title 


Chaplain. 


Both the livings muſt have cure of ſouls; and the ſta- 
tute expreſsly excepts deaneries, archdeaconries, chan. 


cellorſhips, treaſurerſhips, chanterſhips, prebends and 


ſinecure rectories. See tit. Chaplain, Parſon. 

In caſe of a ceſſion under the ſtatute, the church is ſo 
far void upon inſtitution to the ſecond living, that the 
patron may take notice of it, and preſent if he pleaſes ; 
but it ſeems that a lapſe will not incur from the time of 
in/tizution againſt the patron, unleſs notice be given him; 


but it will from the time of induction. 2 Hf. 200: 3 Burr. 


1504. See title Advory/on II. | 
CESSOR, Lat.] He who ceaſeth, or neglects ſo long 
to perform a duty, that he thereby incurs the danger of 


the law. Old Nat. Br. 136.—See title C avit. 


CESSURE, or cer; ceafing, giving over; or depart- 
ing from. Stat. We/im. 2. c. 1. See title CM avit. 
CESTULIQUE TRUST, Is he in truſt for whom, or 
to whoſe uſe or benefit, another man is enfeoffed or ſeiſ- 
ed of lands or tenements. By Stat. 29 Car. 2. c. 3, lands 
of ce/tui que truſt may be delivered in execution. See citle 
Truſts, Uſes. 

CESTUI QUE USE, Fr. ceſui à Puſe de qui.] He to 


ments. 1 Rep. 133. Feoffees to uſes were formerly deem- 
ed owners of the lands; but now the poſſeſſion is adjudg- 
ed in ceftui que w/e, and without any entry he may bring 
aſſiſe, &c. Stat, 27 Hen. 8.c. 10: Cro. Elix. 46. See tit. 


Uſe. | 
xs rl QUE VIE, He for whoſe life any lands or 
tenements are granted. Pert. g7. See title Occupant. 
CHACEA, A ſtation of game more extended than a 
park, and leſs than a foreſt: and is ſometimes taken for 


the liberty of chafing or hunting within ſuch a diſtrict. 


And according to Blount it hath another ſignification, 
7. e. the way through which cattle are drove to paſture, 
commonly called in ſome places a dove way. Bradton, 
lib. 4. c. 44. Vide Chaſ+, 

 CHACEARE ad leperes, wel wwlfes : To hunt hare or 


fox. Cartular. Abbat. Glafton. MS, 85. 


CHACURUS, from the Fr. cha/jeur.] A horſe for the 


. Chaſe; or rather a hound or dog, a courſer. Roz. 7 Johan. 
CHAFE, from the Fr. chaufer to heat, whence our 


chafing diſh. 

CHAFEWAX, An officer in Chancery, that fitteth the 
war for ſealing of the writs, commiſſions and ſuch other 
inſtruments as are there made to be iſſued out. 

CHAFFERS, Seem to ſignify wares or merchandiſe ; 
and chaffering is yet uſed for buying and ſelling, or rather 
a kind of bartering of one thing for another. The word 
is mentioned in the Stat. 3 Ed. 4. c. 4. 

CHAINS, Hanging in. See title Murder. 

CHAIRS, See Coaches. 

CHALDRON or CHALDER of coals. See title Coal-. 

CHALKING, The merchants of the ſtaple require to 
be eaſed of divers new impoſitions, as chalking, ironage, 
wharfage, Sc. Rot. Parl. 50 Ed. z. 

CHALLENGE, Calumnia, from the Fr. chalenger. ] 
An exception taken either againſt perſons or things. 
Perſons as to. jurors, or any one or more of them: or in 


Vol. I, 


ö 


whoſe 2% any other man is enfeoffed of lands or tene- | 


CHA 


eaſe of felony, by the priſoner at the bar againf 75:27; 
as a declaration, Sc. ? erms di la ley, 103.—The former is 
the moſt frequent ſigniſication in which this term is uſed, 
and which ſhall here be ſhortly mentioned; referring far 
further matter to titles Jury, Y in this Diftionary. 

There are two kinds of challenge; either to the array. 
by which is meant the whole jury as it ſtands arrayed i 
the panel, or little ſquare pare of parchment, on which 
the jurors? names are written; or to the poll; ; by which 
are meant the ſeveral particular perſons or ads in the 
array. 1 Ig. 156, 8. 

Challenge to jurors is alſo divided into challenge principa? 
or peremptory ; and challenge pur canſe, i. e. upon cauſe or 
reaſon alledged : challenge principal or peremptory, is 
that which the law allows without cauſe alledged, or fur- 
ther examination; as a priſoner at the bar, arraigned for 
felony, may challenge peremptorily the number allowed 
him by law, one after another, alledging no cauſe, but 
his own diſlike, and they ſhall be put off, and new taken, 
in their places: but yet there js a difference between 
challenge principal, and challenge peremptory; the latter 
being uſed only in matters criminal, and barely without. 
cauſe alledged ; whereas the former is in civil actions for, 
the moſt part, and by aſſigning ſome ſuch cauſe of ex- 
ception, as being found true the law allows. Staundf, 
P. C. 124, 157 : Lamb. Eiren. lib. 4. cap. 14. 

Challenge to the favour, which is a ſpecies of challenge 
for cauſe, is where the plaintiff or defendant is tenant te 
the ſheriff, or if the ſheriff's ſon hath married the daugh- 
ter of the party, Cc. and is alſo when either party can- 
not take any principal challenge, but ſheweth cauſe of ſa- 
vour ; and cauſes of favour are infinite, If one of the 
parties is of affinity to a juror, the juror hath married 
the plaintiff's daughter, Sc. If a juror hatly given a 
verdict before in the cauſe, matter or title; if one labours 
a juror to give his verdict; if after he is returned, a juror 
eats and drinks at the charge of either party ; if the 
plaintiff, &c, be his maſter, or the juror hath any in- 
tereſt in the thing demanded, Oc, theſe are chail-nges to 
the favour. 2 Rel. Abr. 636: Hob. 294. 

CHALLENGE To FI@HT.—It is a very high offence te 
challenge another, either by word or letter, to 'fight a 
duel, or to be the meſſenger of ſuch a challenge, or even 
barely to endeavour to provoke another to ſend a chal- 
lenge, or to fight; as by diſperſing letters to that pur- 
pole, full of refleftions, and inſinuating a deſire to fight, 
Sc. 1 Hark, P. C. c. 63.4 3. 

By Stat. 9 Au. c. 14. C8; (See title Gaming;) * Who- 
ever ſhall [aſſault and beat, ] or challenge, or provcke 
to fight, any other perſon or perſons whatſoever, upon ac- 
count of any money won by gaming, playing, or betting 
at any of the games mentioned in that act, ſhall on con- 
viction by indictment or informatian, forfeit all their 
goods, chattels and perſonal eſtate, and ſuffer impriſon- 
ment without bail, in the county priſon for two years.” 

It is now every day's practice for the court of K. B. to 
grant informations againſt perſons ſending challenges to 
juſtices of the peace, and in other heinous caſes, 

For further matter, See title Murder. 

CHAMBERDEEINS, or Chamber-dencons, were cer- 
tain poor Y ſcholars, cloathed in mean habit, and 
living under no rule; or rather beggars baniſhed Engla:d 
by Stat. 1 Hen. 5. cap. 7, 8. 


Ee CHAMBERLAIN, 


G HAM 
CHAMBERLAIN, Camerars. ] Is varicuſly ved in 
our laws, ſtatutes and chronicles : as firſt there is Lord 


Great Chant*rlain of England, to whoſe office belongs the 
government of the palace at J/oiin/ter; and upon all 


ſolemn occaſions the keys of I7eftrin/ter-Heall, and the 


court of Regue/is are delivered to him; he diſpoſes of the 


ſword of ſtate to be carried beſore the king when he 


comes to the parliament, aud goes on the right hand of 
the ſword next to the king's perſon: he has the care of 
providing all things in the Houſe of Lords in the time of 


parliament; to him belongs livery and lodgings in the 


king's court, &c. And the gentleman uſher of the black 
rod, yeoman uſher, e are under his authority. 

The office of Lord Great Chamb e, lain of England is he- 
reditary; and where a perſon dies ſeiſed in fee of this 
office, leaving two ſiſters, the office belongs to both 


ſiſters, and they may execute it by deputy: but ſuch 


deputy mult be approved of by the king, and muſt not 
be of a degree inferior to a knight. 2 Bro. P. C. 146, 
80. ell. - 

The Lerd Chamb-rlain of the Houſehold has the overſight 
and government of all officers belonging to the king's 


- - Chamber, (except the bed-chamber, whica 1s under the 


phyſicians, apothecaries, ſurgeons, barbers, Cc. 


groom of the ſtole), and alſo of the wardrobe ; of arti- 
Ecers retained 1a the king's ſervice, meſſenger-, come- 
dians, revels, muſick, Sc. The ſerjeants at arms are 
likewiſe under his inſpection; and the king's chaplains, 
And 
he bath under him a vice-chamberlain, both being always 
Privy councillors. | 

There were formerly chamberlains of the king's courts. 
7 Ed. 6. cas. 1. And there are chamberlains of the Ex- 
chequer, who keep a controlment of the pells, of receipts 
and exitus, and have in their cuſtody the leagues and 
treaties with foreign princes, many ancient records, the 


two famous books of antiquity called Domeſday, and the 
_ Black book of the Exchequer ; and the ſtandards of money, 


and weights, and meaſures are kept by them. There 
are alſo. under-chamberlains of the Exchequer, who make 


| ſearches for all records in the treaſury ;. and are concern- 


ed in making out the tallies, c. The office of cham- 
berlain of the Exchequer is mentioned in the Stat. 34 
35 H. 8. cap. 16. Beſides theſe, we read of a chamber- 
lain of North Wales. Steve, p. 64.1. 

A chamberlain of Cher, to whom it belongs to re- 
ceire the rents and revenues of that city; and when there 


is no Prince of Wales, and Earl of Cheer, he hath the 


receiving and returning of all writs coming thither out of 


.any of the king's courts. See title Counties-Palatine. 


The chamberiain of London, who is commonly the re- 


. _ ceiver of the city rents payable into the chamber; and 
- hath great authority in making, and determining the 


rights of ſreemen; as alſo concerning 
phans, Sc. See title Lozcer. 
CHAMBERS os Ts KING, Regie camera] The 
havens or ports of the kingdom are io called in our an- 
cient records. Mare Clauſ. jo. 242. ; 
CHAMBRE DEPINCT, Anciently St. Edwards 
chamber, now called the painted chamber. 


CHAMPARTY, or CHAMPERTY, camp: partitio, 


apprentices, Or- 


\becaule the parties in champerty, agree to divide the 


land, Sc. in queſtion. ] A bargain with the plaintiff or 
defendant in any ſuit, to have part of the land, debt, or 
1 | 


— 


; 


. vails therein. 


CHAMPETRTY. 


other thing ſued for, if the party that undertakes it pre. 
Whereupon the Champertor is to carry on 
the party's ſutt at his own expence. See 4 Comm. 135 
1 /nft. 368. It is a ſpecies of maintenance, and punithed 
in the ſame manner. This ſeems to have been an an- 
cient grievance in our nation; for notwithſtanding the 
ſeveral ſtatutes of em. 1. 3 Ed. 1. cap. 25: Nn. 2. 
13 Ed. 1. c. 49: 28 Ed. 1. St. 3. c. 11. and 33 Ed. 1. 
Stat. 3, Ic. and a form of a writ framed to them; yet 
State. 4 Ed. 3. c. 11. and 32 Hen. 8. cap. g, enacted, That 
whereas former ſtatutes provided redreſs for this evil in 
the King's Bench only, from henceforth it ſhould be law- 
ful for juſtices of the Common Pleas, juſtices of aſſiſe, and 
juſtices of peace in their quarter ſeſſions, to inquire, hear 
and determine this and ſuch like cafes, as well at the ſuit 


of the king, as of the party: and this offence is puniſh- 


able by common law and ſtatute; the Stat. 33 Ed. i. 
Stat. 3, makes the offenders liable to three years“ impri- 
ſonment, and a fine at the king's pleaſure. By the Star. 
28 Ed. 1. c. 11, it is ordained, that no officer, nor any 
other, ſhall take upon him any buſineſs in ſuit, to have 
part of the thing in plea; nor none upon any covenant, 


| ſhall give up his right to another; and if any do, and 


be convicted thereof, the taker ſhall forfeit to the king 
ſo much of his lands and goods as amounts io the value 
of the part purchaſed. 

In the conſtruction of theſe ſtatutes, it hath been ad- 
judged, that under the word covenant, all kinds of pro- 
miſes and contraQts are included, whether by writing, or 
parol : that regt granted out of land in variance, is with- 
in the ſtatute of champeriy: and grants of part of the 
thing in ſuit made merely in conſideration of the main- 
tenance, or champerty, are within the meaning of this 
ſtatute; but not ſuch. as are made in conſideration of a 
precedent honeſt debt, which is agreed to be ſatisfied 
with the thing in demand when recovered, F. N. B. 172: 
2 Inſt. 209: 2 Rol. Abr. 113, | 

It is ſaid not to be material, whether he who brings a 
writ of champerty, did in truth ſuffer any damage by it; 
or whether the plea wherein it is alledged be determined 
or- not. 1 Hawk. P. C.c. 84. A conveyance executed 
pending a plea, in purſuance of a bargain made before, 
is not within the ſtatutes againſt champerty: and if a man 
purchaſe land of a party, pending the writ, if it be 4 
fide, and not to maintain, it is not champerty, F. N. B. 
272: 2 Rol. Ar. 113. But it hath been held, that the 
purchaſe of land while a ſuit of equity concerning it is 
depending, is within the purview of the ſtatute 28 E. 1. 
Stat. 3. c. 11: Moor 665. A leaſe for life, or years, or 
a voluntary gift of land, is within the ſtatutes of c- 
perty; but not a ſurrender made by a leiſee to his leſſor: 
or a conveyance relating to lands in ſuit, made by a fa- 
ther to his fon, Ac. 1 Hawk. P. C. c. 84. 

The giving part of the lands in ſuit, after the end of 
zt, to a counſellor for his reward, is not champer!y, if 
there be no precedent bargain relating to ſuch gift; but 
if it had been agreed between the counſellor and his client 
before the action brought, that he ſhould have part for 
his reward, then it would be champerty. Bro. Champert. 
3. And it is dangerous to meddle with any ſuch gitt, 
ſince it carries with it a ſtrong preſumption of champerty. 
2 Iuſt. 564. If any attorney follow a cauſe to be paid in 


grols, when the thing in ſuit js recovered, it hath been 
adjudged, 


r 


CHAM 
$djudged, that this is champerty, Hob. 117. Every cham- 


perty implies maintenance but every maintenance is not 
champerty. Crom. Jur. 39: 2 Inſt. 208. ; 
Tothis head may be referred the proviſion of the Srat. 
32 H.8. c. 9, that no one ſhall ſell or purchaſe any pre- 
tended right or title to land, unleſs the vendor hath re- 
ceived the profits thereof for one whole year before ſuch 
grant; or hath been in actual poſſeſſion of the land, or of 
the reverſion or remainder ; on pain that both purchaſer 
and vendor, ſhall each forfeit the value of ſuch land to 
the king and the proſecutor. See title Maintenance. 
CHAMPERTORS, By ſtatute, are thoſe who move 
pleas or ſuits, or cauſe them to be moved, either by their 
own procurement, or by others, and ſue them at their 
proper cofts, to have part of the land iu variance, or 
part of the gain. 33 Ed. 1. Stat. 2. See the preceding 
article, . 
CHAMPION, campio.] Is taken in the law not only 
for him that fights a combat in his own cauſe, but alſo 
for him that doth it in the place or quarrel of another, 
Brac. lib. 3. tract. 2. cap. 21. And in Sir Edward 


Biſßbe's notes on Upton, fol. 36, it appears that Henry 


de Ternberg, for thirty marks fee, did by charter cove- 
nant to be champion to Roger abbot of Glaflenbury. An. 
42 Hen. 3. Theſe champions, mentioned in our law books 
and hiitories, were uſually hired; and any one might 
hire them, except parricides, and thoſe who were accuſed 
of the higheſt offences: before they came into the field, 
they ſhaved their heads, and made oath that they be- * 
lieved the perſons who hired them, were in the right, 
and that they would defend their cauſe to the utmolt of 
their power; which was always done on foot, and with 
no other weapon than a ſtick or club, and a ſhield : and 
before they engaged, they always made an offering to 
the church, that God might afiiſt them in the battle. 
When the battle was over, the puniſhment of a champion 
overcome, and likewiſe of the perſon for whom he fought, 
was various: if it was the champion of a woman for a ca- 
pital offence, ſhe was burnt, and the champion hanged : 
if it was of a man, and not for a capital crime, he not 
only made fatisfaftion, but had his right hand cut off; 
and the man was to be cloſe confined in priſon, till the 
battle was over. Brack. lib. 2. c. 35. See title Battel. 
Victory in the trial by battel is obtained, if either 
champion proves recreant; that is, yields and pronounces 
the horrible word of craren; a word of diſgrace and ob- 
loquy, rather than of any determinate meaning. But a 
horrible word it indeed is io the vanquiſhed champion: 
ſince as a puniſhment to him for forfeiting the land of his 


principal, by pronouncing that ſhameful word, he is 


condemned as a recreant to become infamous, and not 
to be accounted /iber £9 legalis homo ; being ſuppoſed by 
the event to be proved forlworn, and therefore never to 
be put upon a jury, or admitted as a-witneſs in any cauſe, 

Comm. 3 40. 

CHAMPION or rug KING, campio regis.] An an- 
cient officer, whoſe office it is at the coronation of our 
kings, when the king is at dinner, to ride armed cap-&- 
tie into Weſtminſter-Hall, and by the proclamation of a 
herald make a challenge, That if any man jbll deny the 
king*s title to the crown, he is there ready to defend it in Angle 
combat, c. Which being done, the king drinks to him, 
and ſends him a gilt cup with a cover full of wine, Which 
the champion drinks, and hath the cup for his fee, I his | 


CHANCELLOR. 


office, ever ſince the coronation of King Richard JI. when 
Baldwin Frevill- exhibited his petition for it, was adjudg- 
ed from him to Sir John Dymocke his competitor, (both 
claiming from Marmion), and hath continued ever ſince 
in the family of the Dymeckes; who hold the manor of 


Scrivelſby in Lince/nſhire, hereditary from the Marmiens, 


by grand ſerjeanty, viz. That the lord thereof ſhall be 
the king's champion, as aboveſaid. Accordingly Sir La- 
ward Dymocke performed this office at the coronation of 
King Charl-; Il. And a perſon of the name of Dymocte 
performed it, at the coronation of his preſent Majeſty 
George the Third. | 

CHANCE, Where a man commits an unlawful act, 
by misfortune, or chance, and not by defign, it is a defi- 
ciency of the will; as here it obſerves a total neutrality, 
and doth not co-operate with the deed ; which therefore 
wants one main ingredient of a crime. Of this as it af- 
fects the. life of another, Scetitle Murder. — It is to be ob- 
ſerved however generally, that if avy accidental miſchief 
happens to follow from the performance of a /aryful ati, 
the party ſtands excuſed from all guilt: but if a man be 
doing any thing ux/aful, and a conſequence enſues 
which he did not foreſee or intend, as the death of a man 
or the like, his want of foreſight ſhall be no excuſe ; fer 
being guilty of one offence, in doing antecedently what 
is in itlelf unlawful, he is criminally guilty of whatever 
conſequence may follow the firſt niiibehaviour. 1 Hal. 
H. C. 39. $:e title Chance med ey. | 

CHANCELLOR, Cancellarius.] Was at firſt only a 
chief notary or ſcribe under the emperor, and was called 
cancellarius, becauſe he ſate intra cancelios, to avoid the 
crowd of the people, 'This word is by ſome derived from 
cancello, and by others from cance!lis, an incloſed or ſe- 
parated place, or chancel, enccmpaſſed with bars, to de- 
fend the judges, and other off cers from the preſs of the 
public. And cancel/arins Griginally, as Lapanus thinks, 
ſignified only the regiſter in court; Grapharzos, ſcil. gut 
conſcribendis & excipiendis judicum actis dant operam : but 
this name and officer is of late times greatly advanced, 
not only in this, but in other kingdoms ; for he is the 
chief adminiſtrator of juſtice, next io the Sovereign, who 
anciently heard equitable cauſes hi:mſelf. 

All other Juſtices in this kingdom are tied to the ſtrict 
rules of the law, in their judgments ; but the Chancellor 
hath power to moderate the written law, governing his 
judgment by the law of nature and conſcience, and or- 
dering all things juxia equum & lomm: and having the 
king's power in theſe matters, he hath been called the 
keeper of the king's conſcience. It has been ſuggelled, 
that the Chancellor originally preſided over a political 
college of ſecretaries, for the writing of treaties, grants, 
and cther public buſineſs ; and that the court of equity 
under the old conſtitution was held betore the king and 
his council in the palace, where one ſupreme court for 
buſineſs of every kind was kept: and at firſt the Chan- 
cellor became a judge to hear and determine petitions to 
the king, which were referred to him; and in the end, 
as buſineſs increaſed, the people intitled their ſuits to the 
chancellor, and nct the king: and thus the chancellor's 
equitable power had by degrees commencement by pre- 
ſcription. Hit. Chan. p. 3. 10, 44, Sec. 

Staundford ſays, the Chancellor hath two powers; one 
abſolute, the other ordinary; meaning, that althouy'! 
by his ordinary power, in ſome caſes, he mutt obſerve tlie 
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CHANCELLOR. 


Form of proceeding as other inferior judges ; in his abſo- 
- Inte power he js not limited by the law, but by conſcience 


and equity, according to the circumitances of things. 
See poſt title Chancery. 

And though Pelydwe Virgil, in his hiſtory of England, 
makes J//i!/lam the Firit, called the Cong mor, the founder 
of our chancellors; yet Dagdale has thewn that there 
were many chancellors of Exglarnd long before that time, 
which are mentioned in his Origines Furiclicales, and cata- 
logues of chancellors; and Sir Edward Coke in his fourth 
Teftitute ſaith, it is certain, That both the PBritifh and 
Saxon kings had their chancellors, whoſe great authority 
under their kings were in all probability drawn from the 
ee caſtom of neighbouring nations and the civil 
aw. 

He that bears this chief magiſtracy, is ſtiled the Lord 
High Chancellor of Great Britain, which is the higheſt 
honour of the long robe. A chancellor may be made fo 
at wilt, by patent, but it is ſaid not for life, for being an 
ancient ofhce, it ought to be granted as hath been ac- 
cuſtomed. 2 Inf. 87. But Sir Edward Hide, afterwards 
Earl of Clarendon, had a patent to be lord chancellor for 
life, though he was diſmiſſed from that office, and the 
patent declared void. 1 Sd. 338. 

By the Stat. 5 Elix. rap. 18, The Lord Chancellor and 
Keeper have one and the ſame power ; and therefore ſince 
that ſtatute, there cannot be a Lord Chancellor and Lord 
Keeper at the ſame time; before, there might, and had 
been. 4 I. 78. King Hen. V, had a great ſeal of gold, 
which he delivered to the Biſhop of Durham, and made 
him Lord Chancellor, and alſo another of filver, which 
he delivered to the Biſhop of London to keep. But the 
Lord Bridgman was Lord Keeper, and Lord Chief Juſtice 
of the Common Fleas, at the ſame time; which offices 
were held not to be inconſiſtent. 16/4. By Stat. 1 V. & 


 M. cap. 21, Commiſſioners appointed to execute the 


officer of Lord Chancellor, may exerciſe all the authority, 
juriſdiction, and execution of laws, which the Lord 
Chancellor, or Lord Keeper, of right ought to uſe and 
execute, Sc. ſince which ſtatute this high office hath been 
ſeveral times in commiſſion. 

- The oſtice of Loxp CHANCELLOR or Lord KEEPER, 
is now created by the mere delivery of the King's great 


ſeal into his cuflody : whereby he becomes, without writ | 


or patent, an officer of the greateſt weight and power of 
any now ſubſiſting in the kingdom, and ſuperior in point 
of precedency to every temporal lord, And the act of 


taking away this ſeal by the king, or of its being re- 


Kened or given up by the Chancellor, determines his 


office. (See 1 Sid, 338.)—He is a privy councillor by his 
office; and, according to Lord Chancellor Elieſmere, pro- 


Jocutor of the Houſe of Lords by prefcription.— To him 


belongs the appointment of all Juſtices of peace through- 


out the kingdom. Being formerly uſually an Eccleſiaſtic 
(for none elſe were then capable of an office ſo converſant 
in writings) and preſiding over the Royal Chapel, he 
became keeper cf the King's conſcience ; vilitor, in right 
of the king of all hoſpuals and colleges of the king's 
foundation, and, patron of ajl the king's livings under 
the value of twenty marks a year in the king's books. 
(38 Ed. 3. 3: F. N. B. 35. though Hob. 214. extends 
this value to twenty pours) — He is the general guardian 
of all infants, ideots and Innatics; and has the general 
ſuperintendance of- all charitable uſes in the Kingdom. 


And all this over and above the vaſt and extenſive ;urif. 
diction, which he exerciſes in his judicial capacity in the 
Court of Chancery. 3 Comm. 47. | 

The Stat. 25 E. 3. c. 2, declares it to be treaſon to ſlay 
the Chancellor (and certain other judges) being in their 
places doing their offices; and it ſeems that the Lord 
Keeper and Commiſſioners of the great ſeal, are within 
this /atate by virtue of Stats. 5 Elix. c. 18; and 11). tz 
M. c. 21, already mentioned. See title 7reaſor, 

Ye Lord Chan-ellor, now there is no Lord High Steward, 
is accounted the firſt officer of the kingdom; and he 
not only keeps the king's great ſeal, but all patents, com- 
miſſions, warrants, c. from the king, are peruſed and 
examined by him before ſigned; and Lord Cole ſays the 
lord chancellor is ſo termed & cancel/ando, from canceling 
the kings letters patent, when granted contrary to law; 
which is the higheſt point of his juriſdiction. 4 I/. 88. 
He by his oath ſwears well and truly to ſerve the king, 
and to do right to all manner of people, Sc. In his 


judicial capacity, he hath divers aſſiſtants and officers, 


viz, The maſter of the rolls, the maſters in chancery, 
Sc. And in matters of difficulty, he calls one or more of 
the chief juſtices, and judges, to aſliſt him in making his 
decrees ; though in ſuch caſes they only give their ad- 
vice and opinion, and have no ſhare whatever of the ju- 
dicial authority. 5 

The Maſter of the Rolls, however has judicial power, 
and is an aſſiſtant to the Lord Chancellor when preſent, 
and his deputy when abſent; but he has certain cauſes 
aſſigned him to hear and decree, which he uſually doth on 
certain days appointed at the chapel of the Rolls, being 
aſſiſled by one or more Maſters in chancery : he is, by 
virtue of his office, chief of the maſters of chancery, and 
chief clerk of the petty- bag office. 

The Twelve Maſters in Chancery fit ſome of them in 
court, and take notice of ſuch references as are made to 
them, to be reported to the court, relating to matters of 
practice, the ſtate of the proceedings, accounts, Oc. and 
they alſo take affidavits, acknowledge deeds and recog- 
niſances, Oc. i 

The Six Clerks in chancery tranſact and file all proceed - 
ings by bill and anſwer; and alſo iſſue out {ome pa- 
tents that paſs the great ſeal ; which buſineſs is done by 
their under clerks, each of whom has a ſeat there, and 
whereof every ſix clerk has a certain number in his ofice, 
wang about ten; the whole body being called the jar! 
clerks. | 

The Curſitors. of the court, four and twenty in number, 
make out all original writs in chancery, which are return- 
able in C. B. Sc. and among theſe the buſineſs of the 
ſeveral counties 1s ſeverally diltribated. 

The Regiſter is a place of great importance in this court, 
and he hath ſeveral deputies under him, to take cogni- 
ſance of all orders and decrees, and enter and draw them 


up, Cc. 
The Mafter of the Sulpæna Office iſſues out all writs of 
ſ[ubpena. | 


The Examiners are officers in this court, who take the 
depoſitions of witneſſes, and are to examine them, and 
make out copies of the depoſitions.. g 

The Clerk of the Afidavits files all affidavits uſed in 
court, without which they will not be admitted. 

The Clerk of the Rolls fits conſtantly in the rolls to make 
ſearches for deeds, offices, Oc. and to make out * 5 
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The Clerks of the Petty- Bag Office, in number three, 
have great variety of bulineſs that goes through their 
hands, in making out writs of ſummons to parliament, 
conzi deliret for biſhops, patents for cuſtomers ; liberates 
upon extent of ſtatute-ſtaple, and recovery of recogni- 
ſances forfeited, c. And allo relating to ſuits for and 
againſt privileged perſons, Sc. And the clerks of this 

ce have ſeveral clerks under them. 568 

The ber of the Chancery had formerly the receiving 
and cuſtody of all money orcered to be depoſited in court, 
and paid it back again by order: but this buſineſs was 
afterwards aſſumed by the Maſters in Chancery; till by 
Stat. 12 Geo. I. c. 32, a new officer was appointed, called 
The Accountant General, to receive the money lodged in 
court, and convey the ſame to the Bank, to be there kept 
for the ſuitors of the court. 

There is alſo a Serjeant at Arms, to whom perſons 
ſtanding in contempt are brought up by his ſubſtitute as 
Priſoners. ; 

» A Warden of the Fleet, who receives ſuch priſoners as 
ſtand committed by the court, &c. h 

Beſides theſe offices, there is a clerk of the crown 
in Chancery; clerk and controller of the hanaper ; clerk 
for inrolling letters patent, c. not employed in proceed- 
ings of equity, but concerned in making out commiſſions, 
patents, pardons, c. under the great ſeal, and collecting 
the fees thereof. A clerk of the faculties, for diſpenſa- 
tions, licences, © ; clerk of the preſentations, for bene- 
fices of the crown in the chancellor's gift; clerk of ap- 
peals, on appeals from the courts of the archbiſhop to the 
court of chancery: and divers others officers, who are 
conſtituted by the chancellor's commiſſion.— See poſt title 
Chancery. 

CHANCELLORofa DIOCESE; or, of aBisKoyp.——A perſon 
appointed to hold the Biſhop's courts, and to aſſiſt him in 
matters of eccleſiaſtical law. This officer, as well as all 
other eccleſiaſtical ones, if lay or married, muſt be a Doc- 
tor of the civil law ſo created in ſome univerſity. Stat. 37 
J. „ $7- 

CHANCELLOR OF THE DUTCHY OF LANCASTER.— 
An officer before whom, or his deputy the court of 
the Dutchy Chamber of Lancaſter is held. This is a ſpe- 
cial juriſdiction concerning all matter of equity relating 
to lands holden of the king in right of the Dutchy if 
Lancaſter. Hob. 77: 2 Lev. 24.— This is a thing very 
diſtinct from the county palatine, which hath alſo its 
ſeparate Chancery tor ſealing of writs and the like. 
1 Fentr. 257 — This Dutchy comprizes much territory 


which lies at a vaſt diſtance from the county, as parficu- | 


larly a very large diſtrict ſurrounded by the city of Meſmin- 
ier. The proceedings in this court are the ſame as on the 
Equity fide in the courts of Facheguer and Chancery. 
4 Int. 206. So that it ſeems not to be a court of record: 
and it has been holden that thoſe courts have a concur- 
rent juriſdiction with the Dutchy Court, and may take 
cognizance of the ſame cauſes. 1 C. R. 55: Toth. 145: 
Hard. 171. 

This court is held in /e/min/ler-Hall, and was for- 
merly much uſed. Under the chancellor of the Dutchy 
are an attorney of the court, one chief clerk or regiſter, 
and ſeveral auditors, Sc. — See further title Counties 
Palatine. 

5 CHANCEL) of the ExcneqQuEn, Is likewiſe a great 
officer, ho, it is thought by many, was originally appoint- 
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ed for the qualifying extremities in the Exchequer: he 


ſometimes ſits in court, and in the Exchequer Chamber; 
and with the judges of the court, orders things to the 
king's beſt benefit. He hath by the Sat. 33 H. 8. c. 39, 
power, with others, to compound for the forſeitures upon 
penal ſtatutes, bonds and recognizances entered into to 
the king: he hath alſo great authority in the manage- 
ment of the royal revenue, c. which ſeems of late to 
be his chief buſineſs, being commonly the firſt commiſ- 
ſioner of the treaſury. And though the court of equity 
in the Exchequer-chamber, was intended to be holden 
before the treaſurer, chancellor, and barons, it is uſually 
before the barons only. When there is a lord treaſurer, 
the chancellor of the exchequer is under treaſurer. 

As to the Chancellor of the Order of the Garter. See 
Stow's Annals, pag. 706.—Chance!ly of the Univerſities. 
See title Court of the Univerſities —The office of Chancellor 
in Cathedral Churches, is thus deſcribed in the Monaſ/icon. 
Lectiones legendas in ecclefia fer ſe wel per ſuum vicarium 
auſcultare, male legentes emendare, ſcholas conferre, figilla 
ad cauſas conferre, literas capituii facere & confignare, libros 


ſervare, quotieſcunq ; woluerit predicare, præilicationes in 


ecclefia wil extra eccleſiam trædicare, & cui woluerit præ- 
dicationisofficium aſſignare. See Mon. Angl. tom. 3. p. 24, 339. 

CHANCE-ME DLE, From the Fr. chance, lapſus and 
meer, miſcere.] Such killing of a man as happens either 
[in ſelf-defence] on a ſudden quarre]; or in the com- 
miflion of an unlawful act, without any deliberate inten- 
tion of doing any miſchief at all. 1 Has. Y. C. c. 30.41. 

The ſelf-defence here meant, is that whereby a man 
may protect himſelf from an aſſault or the like in the 
courſe of a ſudden brawl or quarrel, by killing him who 
aſſaults him. And this is what the law expretſes by this 
word chance-medley, or as ſome rather chooſe to write it, 
chaud-medley ; the former of which, in its etymology 
ſignifies a caſual affray, the latter an affray in the heat 
of blood or paſſion ; both of them of pretty much the 
ſame import: but the former is in common ſpeech too 
often erroneouſly applied to any manner of homicide, by 
miſaqventure ; whereas it appears by Stat. 24 H. 8. c. 5, 
and in ancient law-books, that it is properly applied to 
ſuch killing as happens to ſelf-defence, in a ſudden 
rencounter. 4 Comm. 183; cites Stamf. P. C. 16: 3 Inſt. 
55,7: Fofler 275, 6.—This being in fat a ſpecies of 
excuſable homicide, comes more properly under the divi- 
ſion of murder, and is therefore treated of in that place. 
See title Murder. In chance-medley the offender forſeits his 
goods, but hath a pardon of courſe. See Sat. 6 Ed. 1. c. g. 
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CANCELLARIA.] The higheſt court of judicature in 
this kingdom. next to the parliament, and of very 
ancient inſtitution. The juriſdiction of this court is 
of two kinds; ordinary. and extraorsinary, The ordinary 
juriſdiction, is that wherein the Lord Chancellor, Lord 
Keeper, Cc. in his proceedings and judgments, is bound. 
to obſerve the order and method of the common law; 
and the extraordinary juriſdiction is that which this Court 
exerciies in caſes of equity. 

The Ordinary Court holds plea of recogniſances ac- 
knowledged in the Chancery, writs of /cire facias for 
repeal of leters patent, writs of partition, Tc. and alſo 
of all perſonal actions, by or againit any officer of the 
court; and by acts of parliament of jeveral offences and 

cauſes. 
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eauſes. All original writs, commiſſions of bankrupt, of 
charitable uſes, and other commiſſions, as ideots, lunacy, 


Dc. iſſue out of this court, for which it is always open; 


and ſometimes a /ſuper/edeas, or writ of privilege, hath 
been here granted to diſcharge a perſon our of priſon. 


An habeas corpus, prohibition, &c. may be had from this 


in the vacation; and here a /zb<p-na may be had to force 
witneſſes to appear in other courts, when they have no 
power to call them. 4 It. 79: 1 Dan v. Abr. 776. 

The Extrarrdinary Court, or Court of Equity, proceeds 
by the rules of equity and conſcience, and moderates the 


rigour of the Common law, conſidering the intention ra- 


ther than the words of the law. Equity being the cor- 
rection of that wherein the law, by reaſon of its uni- 
verſality, is deficient, —On this ground therefore, to 


maintain a ſuit in Chancery, it is always alledged 
that the plaintiff is incapable of obtaining relief at com- 


mon law ; and this muſt be without any fault of his 
own, as by having loſt his bond, c. Chancery never 
acting againſt, but in aſſiſtance of the common law, ſup- 
plying its deficiencies, not contradicting its rules. A 
judgment at law not being reverſable by a decree in 
chancery. Cro. Eliz. 220. But a bill in chancery may be 
brought to compel the diſcovery of the contents of a 
letter which would diſcharge the plaintiff of an action at 
law, before verdi obtained. 3 C. Rep. 17. 

A ſenſible modern writer remarks, that it is not a 


very eaſy taſk, accurately to deſcribe the juriſdiction of 


our courts of equity—They who have attempted it have 
generally failed —The following extract from that wri- 
ter on the ſubje&t may perhaps prove more acceptable 


+ than any thing which could fall from the Editor's own pen. 
Early in the hiſtory of our juriſprudence, the ad- 


miniſtration of juſtice by the ordinary courts, appears to 
have been incomplete. To ſupply the defect, the courts 
of equity have gained an eſtabliſhment; aſſuming the 
power of enforcing the principles, upon which the 
ordinary courts alſo decide when the powers of thoſe 
courts or their modes of proceeding are inſuflicient for 
the purpoſe ;—of preventing thoſe principles, when en- 
forced by the ordinary courts, from becoming, contrary 
to the purpoſe of their original eſtabliſhment, inſtru- 
ments of injuſtice ;—and of deciding on principles of 
univerſal juſtice, where the interference of a court of 
Judicature is neceſſary to prevent a wrong, and the 


poſitive law is filent. The courts of equity alſo ad- 


miniſter to the ends of juſtice, by removing impediments 
to the fair deciſion of a queſtion in other courts ; by 
providing for the ſafety of property in diſpute, pending 
a litigation ; by reſtraining the aſſertion of doubtful 
rights, in a manner productive of irreparable damage; 


by preventing injury to a third perſon from the doubtful 


title of others ; and by putting a bound to vexatious and 


oppreſſive litigations, and preventing unneceſlary mul- 
tiplicity of ſuits; and, without pronouncing any judg- 


ment on the ſubject, by compelling a diſcovery which 
may enable other courts to give their judgment ; and by 
preſerving teſtimony, when in danger of being loſt, before 
the matter to which it relates can be made the ſubject 


of judicial inveſtigation. This eſtabliſhment has obtained 


throughout the whole ſyſtem of our judicial policy ; moſt 


of the inferior branches of that ſyſtem having their p2- 
culiar courts of equity: [e. g. the court of exchequer, 


courts of ales, the counties palatine, cinque.ports, Oc. 
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and the Court of Chancery aſſuming a general juriſtic. 
tion in caſes which are not within the bounds, or which 
are beyond the powers, of other juriſdictions. Mir. 
yorD's Treatiſe on the Pleadings in Chancery, 8 vo. 1787 

2d edition. . 

It is not therefore to be expected that all the caſe; 
within the juriſdiction of this court can be enumerated 
with any degree of accuracy in ſuch a work as this What 
confuſedly follows may ſerve to ſhew the leading prin. 
ciples of its deciſions —They who deſire further and more 
preciſe information, will conſult Vixer's and the other 
Abridgment and Digeſts, which enter ſo much more 
fully into the ſubject. 

This Court gives relief for and againſt infants, not- 
withſtanding their minority : and for and againſt mar. 
ried women, notwithſtanding their coverture: in ſome 
caſes a woman may ſue her huſband for maintenance; 
ſhe may ſue him when he is beyond ſea, Oc. and be 
compelled to anſwer without her huſband. All frauds 
and deceits, for which there is no remedy at Common 
Law may here be redreſſed; as alſo unreaſonable and de- 
ceitful engagements and agreements entered into, with- 
out conſideration. 1 Vers. 205. See title Fraud.—All 
breaches of truſt and confidence; and accidents; as to 
relieve obligors, mortgagors, &c. againſt penalties and 
forfeitures, where the intent was only to pay the debt; 
Titles to lands, where the deeds are loſt, or ſuppreſt, may 
by this court be confirmed, conveyances rendered de- 
fective by miſtake, may be made perfect, Oc. 

In this Court executors may be called upon to give ſe. 
curity and pay intereſt for money that is to lie long in 
their hands. Here executors may ſue one another, or 
one executor alone be ſued by the legatees or others, 
without the reſt: order may be made for performance 
of a will: it may be decreed who ſhall have the tuition 
of a child, and other matters are regulated as to the 
diſpoſal of the goods of teſtators and inteſtates. See 
3 Comm. 437.— Under this head it may be obſerved that 
money articled to be laid out in land, ſhall be taken as 
land in equity and deſcend to the heir. 1 Salk. 154. Per- 
ſonal eftate in the hands of executors, ſhall be applied 
in diſcharge of the heir, where there are ſufficient aſſets to 
pay the debts and legacies. 1 Danv. 770. There ſhall 
be no bill in equity againſtan executor, to diſcover aſſets 
before a ſuit commenced at law. Hard. 115. Sed. qu. 
Legal aſſets ſhall be applied in a courſe of adminiſtration ; 
but equitable aſſets amongſt all the creditors proportion- 
ably, on a bill brought, Sc. 2 Vern. 62, See title , 
Executor. | 

Mortgages are not relievable in equity.after twenty 
years, where no demand has been made, or interelt 
paid, or where other particular circumſtances do not in- 
terfere, Ac. 2 Vent. 340. See title Mortgage. 

Copyhold tenants may be relieved againſt the lords of 
manors—incloſures of common lands may be decreed— 
aſſignments of choſes in action for a good conſideration, 
though not valid in law, may be carried into effect 
accounts are compelled to be rendered—the limitation 
of actions by ſtatute may be relieved againſt. 

A deed appearing to be cancelled, has been decreed to 
be a good deed, on ſpecial circumſtances. 1 Ch. Caſ. 249. 
Articles of agreement upon marriage reduced into writ- 
ing, though not ſigned by either party, being proved to 


be agreed to, were decreed to be performed. 2 er: 128 
0 
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Alſo an agreement in wriding made ſince the ſtatute of The following 1 | , 
r one nC 
1 Fern. 240. tracted and abridged from Mr. Mitford's Treatiſe ” 
A releaſe ſhall be ayoided for fraud, where there is Previous to entering on the ſubject, it ſhould be re- 
ſuppraſſio veri, or ſuggeſtio falſi; and a releaſe may be ſet | membered, that Chancery will not retain a ſuit for an 
aſide in chancery by reaſon of the miſapprehenſion of | thing under 107. value, txcept in caſes of charit _— 
the party aj gave * 2 20, 32. mu will con- | for lands under 40-5. Phe ph, 5 
cerning lands, may be avoided in a court of equity when A ſuit to the juriſdidion 
obtained by fraud, c. 2 Ch. Rep. 97. Hezrs — be of chancery, " behalf 1 F 2% vat 
relieved in equity againſt unconſcionable contracts made | menced by preferring a Bill (ſigned b counſel) in t. : 
during their fathers lives to pay large ſums of money on | nature of a petition to the 13 lord k — 
their out living their fathers, and the ſecurities are fre- or lords commiſſioners of the great ſeal; or to th ks 
quently decreed to be delivered up, on payment of the | himſelf, in his court of Chancery, in caſe the 5 fon 
ſum actually advanced, 2 Chan. Rep. 397 : 1 Vern. 467. | holding the ſeal is a party, or the ſeal is in the king's 
A purchaſer of land, without notice of an incumbrance, | hand. But if the ſuit 1s inſtituted on behalf F the 
ſhall not be hurt thereby in equity ; and in pleading a | crown, or of thoſe who partake of it's prero . 1 
2 the defendant ought to deny notice of incum- | whoſe rights are under its particular —— o 
rances, Oc. Indentures of apprenticeſhip have been objects of a publick charity, the A. of : 1 ind is 
decreed to be delivered up, and the money given with the | offered by way of formation given by the S = = 
apprentice to be paid back by the maſter, on ill uſage of { uſually the attorney general] 4 in 14 f 2 
the apprentice, Sc. Finch Rep. 125 Charity lands being | itances, bills and informations have Kon always 1 the 
let at a great under-value, as was found by inquiſition, | Eg language; and a ſuit thus preferred i "th ref; . 
on a commiſſion of charitable uſes, the leaſe was avoided commonly termed a ſuit by Er 14 bill b 5 of Gif. 
in equity, and the leſſee decreed to pay the arrears in tinction from the proceedings = ſuits within th g 40 17 
rent according to the firſt value, and to yield up the juriſdiction of the court which till the ſtat of Geo. II. 
poſſeſſion. 2 Yern. 415. Other caſes of relief, with re- c. 26, were entered and enrolled more auci ly ig! an 
ſpect by 22 charities and charitable corporations, | French or Roman tongue, and EE he 2 
2 e er the immediate direction of the Court of — — — as the pleadings in the other a f 
It is com mon to give relief in chancery, notwithſtand- Ev * i ; 
ing there is an agreement between the — that there 2 — n, ft ie e 5 5 
ſhall be no relief in law or equity. 1 Med. 141, 305. | ed; and as that - (On a ion of t etal is found- 
In caſes which tend to reſtrain freedom, or introduce on the ſubject — 9 n - to decide 
e ee 8 e n > Whig the court are always | deciſion of another court, or a e 
cady to afford relief. a portion be given to a , ei j N * 
— OR — 3 not without the — of Bing it laber, 1 crate af ao 
| in perion, althoug e marries without ſuch can- Jury For. 2 wt dee mins * Ps | 
ſent, ſhe ſhall be relieved in Chancery, and have her covery of JAtt Fi ere 
Fortion: unleſs the portion, on ſuch marriage, h | ; oy ln e 
limited over to dn, in which cafe it , _— — 0p py la =—_ 9 A trot 
n „ ee : a9 1 'n - yu 8 the marriage | bable ground of poſſible ene I . 
8 ond of the ſon that he «wh 8 
ſo much, Sc. this is void in equity, being pr - 2 4 2 pon be mon 3 
coercion while he is under the awe of his father. 1 Salt. it ſhall be attem 3 = _ 1 e Ins 
158. Alſo where a ſon, without privity of the father, As the court o Chan * ee eral juriſdiction i 
treating the match, gives bond, to return any part of | matters of equity whi T n juriſdiction in 
the portion, in equity it is void. Id. 156. But a man | which are thay 6's — 5 Of inf na ö a 32 _ 
is I to 3 the conſideration of a bond | afſumes a — — —— {mh qghagnena 0 
nerally given, which in i e | a | | » by removing 
5 To 4 cn . e —_ —— en eee — — \ uits which they are incompetent to 3 
If a factor to a merchant hath money ia bis hands, it ſuit in dh is it requires the party Injured to inſtitute a 
A in. hams x: £ þ , uit in the court of Chancery, the ſole object of which is, 
| wn ; for equity cannot follow | the removal of the former ſuit, b ans of the wri 
3 ; but it may goods to make them the merchant's | certiorari ; and the prayer of "he. bill uſed f ; this p . 
” - may be known, though money cannot. 1 Salk. | poſe is confined 9 nenn 
Where truſtees convert mon | ; The b, except it merely prays the writ of certiorari, 
payment of debts,. to their 3 — 1 — „ caſe it does not require any defence, nor can 
Db hate rd | ESD bill. ] requires the an- 
EL II og np epopyoo pp pbk bo 
eflee for years, without impeachmeat of waſte, about lord of party is entitled to privilege of peerage, or as 
the end of his term cuts down timber-trees the eee A 5 CO Pranns Rare 
of chancery may flop him by injundi by £20 i0Onrt: |; 8 made a party. In the firſt caſe the anſwer is required 
2 y injund ion. 1 Kel. Abr. 380 he honour of f 
2 28 after poſſibility of iſſue extin&, or tor Eee, = = — i * A 
iſpuniſt able of waſte, | Orgy , Wen . | 
pulling down houſes, 2 in equiiy from | [In the caſe of exhibiting a bill againſt a peer, the 
| 701. Lord Chancellor writes a letter to him, called a lerter 
Nos. 
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mriſioe, and if he does not put in his anſwer, a ſubywna | 


iſſues, and then an order to ſhew cauſe why a ſequeſtration 
ſhould not iſſue, and if he till ſtands out, then a %- 
gucſtration is granted; for there can be no proceſs of 
contempt apainſt the peu of a peer: Ihe proceſs is the 


ſame againſt a member of thc Houſe of commons, except 


the /e/ter miſſi de.] 
An anſwer is thusrequired in the caſe of a bill, ſeeking 


the decree of the court on the ſubject of the complaint, 
with a view—1, To obtain an admiſſion of the caſe made 

y the bill either in aid of proof; or—2, to ſupply tke 
want of it—3, To obtain a diſcovery of the points in the 


_ plaintiff's caſe, controverted by the defendant, and—4, 


of the grounds on which they are controverted—5, To 
gain a diſcovery ef the caſe on which the defendant re- 
lies; and—6, of the manner in which he means to ſup- 
port it. | 

If the bill feeks only the aſſiſtance of the court to pro- 
tect the plaintiff againſt a future injury, the anſwer of 
the defendant, upon oath, may be required to obtain an 
au miſſon of the plaintiff's title, and a diſcovery of the 
claims of the defendant, and the grounds on which thoſe 
claims are intended to be ſupported. | 

When the ſole object of the bill is a diſcovery of mat- 
ter neceſſary to ſupport or defend another ſuit, the oath 
of the defendant is required to compel that diſcovery ; 
which oath however the plaintiff may, if he thinks pro- 
per diſpenſe with, by conſenting to or obtaining an or- 
der of court for the purpoſe ; and this ts frequently done 
for the convenience of parties. 

To the bill thus preferred (unleſs it is merely for a 

certiorari) it is neceſſary for the perſon or perſons. com- 
plained of to mate defence, or to diſclaim all rights to the 


matters in queſtion. _ | | | 
As the bill calls upon the defendant to anſwer the 


ſeveral charges it contains, he muſt do fo, unleſs he 
can diſpute the right of the plaintiff to compel ſuch 


_ anſwer ; either, 1, From ſome impropriety in requiring 


the diſcovery ſought ; or 2, From ſome objection to 
the proceeding to which the diſcovery is propoſed to be 
aſſiſtant; or 3, Unleſs by diſclaiming all right to the 


matters in queſtion, he ſhews a further anſwer from him 


to be unneceſſary. | | 
The grounds on which defence may be made to a bill 


either by anſwer, or by diſputing the right of the plain- 


tiff o compel ſuch anſwer, are various. 1. The ſubject 


of the ſuit may not be within the juriſdiction of a court 


of Equity ; 2. Some other court of Equity may have the 
proper juriſdiction. 3. The plaintiff may not be entitled 
to ſue, by reaſon of ſome perſonal diſability. 4. The 
plaintiff may not be the perſon he pretends to be.— 


F. He may have no intereſt in the ſubject, or 6, Though 
he has ſuch intereſt he may have no right to call upon 


the defendant concerning it. 7. The defendant may 
not be the perſon he is alledged to be by the bill ; or 


3, He may not have that intereſt in the ſubject to make 


him liable to the claims of the plaintift.— And notwith- 
ftanding all theſe requiſites concur. 9. Still the plaintiff 


may not be entitled in the whole, or in part to the relief 


or aſſiſtance he prays; or 10. Even if he is ſo entitled, 
the defendant may alſo have rights in the ſubje& which 
may require the attention of the court, and call for its 
interference to adjuſt the rights of all parties. — The 
effecting complete juſtice, and finally determining as far as 


4 


poſſible, all queſtions concerning the ſubject being the 
conſtant aim of courts of Equity. | 
Some of theſe grounds may extend only to entitle the 
defendant to difpute the plaintiff's claim to the relief 
prayed by the bill; and may not be ſufficient to protect 
him from making the diſcovery ſought by it: and where 
there is no ground for diſputing the plaintiff's right to 
relief, or if no relief is prayed, the impropriety br im- 
materiality of the diſcovery may protect the defendant 
from making it. 

The form of making de/ence varies according to the 
foundation on which it is made, and the extent in which 


it ſubmits to the judgment of the court.—If it reſts on the 


bill, and, on the foundation of the matter there apparear, 
demand the judgment of the court, whether the ſuit 
ſhall proceed at all, it is termed 4 Demurrer, If on the 
foundation of new matter offered, it demands judg- 
ment whether the defendant ſhall be compelled to an- 
{wer further, it aſſumes a different form, and is termed 
A Pla, If it ſubmits to anſwer generallyithe charges in 
the bill, demanding the judgment of the court on the 
whole caſe made on both tides, it is offered in a ſnape 
ſtill different, and is ſimply called An Anfver.—lf the 
defendant diſclaims all intereſt in the matters in queſtion, 
his anſwer to the complaint made is different from all 
the others, and is termed 4 Diſelaimer.— And theſe ſeve- 
ral forms, or any of them may be uſed together, if ap- 
plied to ſeparate and diſtin& parts of the bill. | 

A Demurrer being founded on the bill itſelf, neceſſari- 
ly admits the truth of the facts contained in the bill, 
or in that part of it to which the demurrer extends; 
and therefore as no fa& can be in queſtion between the 
parties, the court may immediately proceed to pro- 
nounce its definitive judgment on the demurrer ; which, 
if favourable to the defendant, puts an end to ſo much 
of the ſuit as the demurrer extends to. A demurrer 
thus allowed conſequently prevents any further pro- 
| ceeding. | | 

A Pla is alſo intended to prevent further proceeding 
at large, by reſting on ſome point founded on matter 
ſtated 1n the plea; and it therefore admits, for the pur- 
poſes of the plea, the truth of the facts contained in the 
bill, ſo far as they are not controverted by facts tated in 
the plea.—Upon the ſufficiency of this defence the court 
will alſo give immediate judgment, ſuppoling the facts 
ſtated in it to be true: but the judgment it favourable 
to the defendant, is not definitive; for the truth of the 
plea may be denied by 4 Replication, and the parties may 


then proceed to examine witneſſes, the one to prove and 


the other to diſprove the facts ſtated in the plea. The 
replication in this caſe concludes the pleadings, though 
if the truth of the plea is notſupported, further proceed- 
ings may be had, which will be noticed preſently. 

An Anſwer generally controverts the facts ſtated in the 
bill, or ſome of them; and ſtates other facts to ſhew ihe 
rights of the defendant, in the ſubje& of the ſuit; but 
ſometimes it admits the truth of the caſe made by the 
bill, and either with or without ſtating additional facts, 
ſubmits the queſtions ariſing upon the caſe, thus made, 
to the judgment of the court. If an anſwer admits the 
facts ſtated in the bill, or ſuch of them as are material 
to the plaintiff's caſe; and ſtates no new facts, or ſuch 
only as the plaintiff is willing to admit, no further 


leading is neceſſary; the court will decide on the anſwer, 
de es I EY OO - conſidering 
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coriſidering it as true. So if the ſole object of the ſuit is 
to obtain a diſcovery, there can be no proceeding beyond 
an anſwer by which the diſcovery is obtained. But if 
neceſſary to maintain the plaintiff's caſe, the truth of 
the anſwer, or of any part of it, may be denied, and the 
ſufficiency of the bill may be aſſerted by a replication, 
which in this caſe alſo concludes the pleadings according 
to the preſent practice of the court. 

If a Demurrer or Plea is over-ruled upon argument, the 
defendant muſt make a new defence, This he cannot 
do by a ſecond demurrer of the ſame extent with that 
over-ruled ; for although, by a ſtanding order of the 
court, a cauſe of demurrer muſt be ſet forth in the 
pleading, yet if that is over-ruled, any other cauſe ap- 
pearing on the bill may be offered on argument of the 
demurrer, and if valid, will be allowed, the rule of court 
affecting only the coſts. But after a demurrer has been 
over-ruled, new defence may be made by a demurrer 
leſs extended, or by plea or anſwer.—And after a plea 
has been over-ruled, defence may be made by demurrer, 
by a new plea, or by an'anſwer, and the proceedings 
upon the new defeace will be the ſame as if it had been 
originally made. k 

A Diſclaimer neither aſſerting any fact, nor denying any 
right ſought by the bill, admits of no further pleading. 

Suits thus inſtituted are ſometimes imperfect in their 
frame, or become ſo by accident before their end has 
been obtained; and the intereſts in the property in 
litigation may be changed, pending the ſuit, in various 
ways.—To ſupply the defects arifing from any ſuch 
circumſtances, new ſuits may become neceſſary, to add 
to, or continue, or obtain the benefit of, the original ſuit. 
A litigation commenced by one party, ſometimes renders 
neceſſary a litigation by another party, to operate as a 
defence, or to obtain a full decifion on the rights of all 
parties. [And bills filed for this purpoſe are termed craſi- 
bill] Where the court has given judgment on a ſuit, 
it will in ſome caſes permit that judgment to be con- 
troverted, ſuſpended or avoided by a ſecond ſuit ; and 
ſometimes a ſecond ſuit becomes neceſſary to carry into 
execution a judgment of the court.—Suits inſtituted for 
any of theſe purpoſes are alſo commenced by bill ; and 
hence ariſes a variety of diſtinctions of the kinds of bills 
neceſſary to anſwer the ſeveral purpoſes; [as bills of reviery, 
(which among other cauſes may be brought, where new 
matter is diſcovered, in time, after the decree made) bills 
of reviver, &c. See 3 Com. 448, Cc. ] and on all the dif- 
ferent kinds of bills there may be the ſame pleadings as 
on a bill uſed for inſtituting an original ſuit, 

It frequently happens, that pending a ſuit, the par- 
ties diſcover ſome error or defect in ſome of the plead- 
ings; and if this can be rectiſied by amendment of the 

leadings, the court will in many caſes permit*it,-T his 
indulgence is moſt extenſive in the caſe of bills: which 
being often framed upon an inaccurate ſtate of the caſe, 
it was formerly the practice to ſupply their deficiencies, 
and avoid the conſequences of errors by /pecial replications 
but this tending to long and intricate pleading, the 
ſpecial replication, requiring a zejvinder in which the de- 
fendant might in like manner ſupply defects in his an- 
ſwer, and to which the plaintiff might /ur- rejoin, the ſpe- 
cial replication is now diſuſed, for this purpoſe : and the 
court will in general permit a plaintiff to rectify any 
error, ar” ſupply any defect in his bill, either by amend- 
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ment or by a /upple;rental bill, and will alſo permit, in 
ſome caſes, a defendant in like manner to complete his 
anſwer, either by amendment or by a further anſwer. 

If the plaintiff conceives a defendant's anſwer to be 
inſufficient to the charges contained m the bill, he may 
take exceptions againſt -it, on which it is referred to a 
Maſter to report, whether it be ſufficient or not; to 
which report exceptions may be alſo made. The aer, 
replication, and regoinder, Ec. being ſettled, and the par- 
ties come to iſſue, witneſſes are examined upon inte- 
gatories, either in court, or by commiſſion in the coun- 
try, wherein the parties uſually join; and when the 
plaintiff and defendant have examined their witneſſes, 
publication is made of the depo/itions, and the caule is ſet 
down for hearing, after which follows the decrec. 

If however in the proceſs of the cauſe the parties come 
to an iſſue of fact, which by the common law is triable 
by a jury, the Lord Chancellor in this caſe, delivers the 


record into the King's Bench to be tried there; and 


after trial had, the record is remanded into Chancery, 
and judgment given there. Trials and iſſues at law are 
frequently directed by the Court, which in that caſe makes 
an interlocutory decree or order, that after trial the parties 
ſhall reſort to the court on the equity reſerved. 

Interlocutory orders and decrees are alſo made on other 
occaſions ; as for infun⁰iu till a hearing, where the in- 
jury ſuſtained by the plaintiff requires ſuch immediate in- 
terference. See title /xjunion, 

If the plaintiff diſmiſſes his own bill, or the defendant 
obtains the diſmiſſal of it for want of proſecution, or if 
the decree is in behalf of the defendant, the bill is diſ- 
miſſed with coſts to be taxed by a Maſter. Stat. 4 & 5 An. 
c. 16. If the defendant does not appear, on being ſerved 
with the proceſs of /ubpzna, in order to anſwer, upon 
affidavit of the ſervice of the writ, an attachment iſſues 
out againſt him: and if a on eff inventus is returned, an 
attachment with proclamation goes forth againſt him ; 
and if he ſtands further out in contempt, then a commiſſion 


F rebellion may be iſſued, for apprehending him, and 


bringing him to the Flzet priſon ; in the execution where- 
of the perſons to whom directed may juſtify breaking 
open doors. If the defendant ſtands further in con- 
tempt, a ſerjeant at arms is to be ſent out to take him; 
and it he cannot be taken, a ſequeſtration of his land may 
be obtained till he appears. And if a decree, when 
made, is not obeyed, being ſerved upon the party under 
the ſeal of the court, all the aforementioned proceſſes of 
contempt may iſſue out againſt him, for his impriſon- 
ment till he yields obedience to it.— The court of Chan- 
cery, notwithſtanding its very extenſive power binding 
the perſon only, and not the eſtate or effects of the de- 
ſendant. And in this ſenſe, we preſume, it is ſaid that 
it is no court of record. 1 Danv. Ab. 749, and Chan, Rep. 
193, Howard v. Suffolk. 

Where there is any error in a decree in matter of law, 
there may be a bill of review, which is in nature of a wiit 
of error; or an appeal to the Houſe of Lords. Old au- 
thorities have been quoted, that a writ of error lies re- 
turnable in B. R,—And that a judgment of Chancery 
may be referred to the twelve judges. 4 Ja. 80: 3 Hilf. 
116. But it is now uſual to appeal ts the Houſe of Lords; 
which appeals are to be ſigned by two counſel of em:- 
nence, and exhibited by way of petition; the petition 
or appeal is lodged with of pgs of the Houle oi Lords, 
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and read in the houſe, whereon the appellee is ordered 
to put in his anſwer, and a day fixed for hearing the. 
cauſe; and after counſel heard, and evidence given on. 
both ſides, the Lords affirm or reverſe the decree of the 
Chancery, and finally determine the cauſe by a majority of 
votes, c. Though it is to be obſerved on an apc to the 
Lords from a decree in Chancery, no proofs will be per- 
mitted to be read as evidence, which were not made uſe 
of in the Chan: ETY » Preced Canc, 212. g 

For further matter as to the juriſdiction of the court, its 
modes of proceeding, and the various caſes wherein it re- 
lieves, Sc. vide Com. Dig. (2 V.) tit. Chancery, and Mr. 
Mitford®s treatiſe before quoted. 

There are ſeveral ſtatutes relating to the court of 
Chancery. By Stat. 28 Ed 1. c. 5, the court of Chancery 
is to follow the king. By Stat. 18 Ed. 3. flat. 5, the 
oaths of the clerks in Chancery are appointed. The 
chavcellor and treaſurer may correct errors in the Ex- 
chequer. Whoſoever thall find himſelf grieved with any 
ſtatute, ſhall have his remedy in Chancery. 36 Ed. 3. 
c. 9: 31 Ed. 3. Hat. 1. c. 12. And ſee 15 R. 2. c. 12: 
17 R. 2. c. 6: 4 H. K . 9. 

No ſulpœna, or other proceſs of appearance, ſhall 
iſſue out of Chancery, Sc, till after a bill is filed, (ex- 
cept bills for injunctions to ſtay waſte, or to ſtay ſuits at 
law commenced). and a certificate thereof brought to the 
Sugpena office. Stat.4f9 5 An. c. 16. Perſons in remainder, 
or reverſion of any eſtate, after the death of another, on 
making athdavic in the court of Chancery, that they have 
cauſe to believe ſuch other perſon dead, and his death 
concealed by the guardian, truſtees or others, may move 
the lord chancellor to order ſuch guardian, truſtees, Qc. 
to produce the perſon ſuſpected to be concealed ; and if 
he be not produced, he ſhall be taken to be dead, and 
thoſe in reverſion, &c. may enter upon the eſtate: and 
if ſuch perſon be abroad, a commiſſion may be iſſued for 
his being viewed by commiſſioners. Stat. 6 An. c. 18. 

Infants under the age of twenty-one years, ſeiſed of 
eſtates in truſt, or by way of mortgage, are enabled by 
ſtatute to make conveyances thereof; or they may be 
compelled thereto, by order of the court of Chancery, 
Oc. upon petition and hearing of the parties concerned. 
7 An.c.g. And ſee the ſtatute of 4 Geo. 2. c. 10. where- 
by ideots and lunaticks ſeiſed of eſtates in truſt, Ac. may 
make conveyances by order of the Chancery, Sc. See 
titles [afant, Lunatic. | 

By 12 Geo. 1. c. 32 and 33, the power of the Maſters 
was abridged, with reſpect to the ſuitors' money, which 
is now to be paid into the Baut of England: and an ad- 


ditional ſtamp- duty, on writs, proceſſes, &c. is granted | 
for relief of the ſuitors, and as a common ſtock of the 


Courtof Chancery. | 

All orders and.decrees made and figned by the Maſter 
of the Rolls, ſhall be deemed and taken to be good and 
valid orders and decrees of the court of Chancery; but 
not to be inrolled till ſigned by the lord chancellor, and 
ſubject to reverſal, Sc. by him. Stat. 3 Geo. 2. c. 30. 

Where a defendant does not appear after /ubpzna 
iſned, but keeps out of the way to avoid being ſerved 
with the proceſs ;. on affidavit that he is not to be found, 
and ſuſpected to be gone beyond ſea, or to abſcond, &c, 


the court of Chancery will make an order for his appear- 


ance at a certain day; a copy of which order is to be 


publiſhed in the London Gazette, Oc. and then, if he do 
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and the defendant's eſtate ſequeſtered, c. But perſons 
out of the kingdom, returning in ſeven years, may have a 
rehearing in fix months, and be admitted to anſwer ; 
otherwiſe to be barred, by final decree. 5 Gee. 2. c. 25. 
By 12 Geo, 2 c 24, Part of the ſuitors? caſh is to be 
placed out at intereſt, for defraying the charge of the 


making good deficiencies to the clerk» of the Hanaper, 

2 augmenting the income of the Maſter of the 
Rolls. a 

| By 1 Geo. 3.c. 1, The king is empowered to grant a 
ſum not exceeding 5000/. per annum to the chancellor. 

By 4 Geo. 3. c. 32, Part of the ſuitors? caſh unclaimed 
to be placed at intereſt, to be applied to the Accountant. 
General's third clerk, and other purpoſes. 

By 5 Geo. 3. c. 28, 80,000/. of the ſuitors* caſh was 
placed at intereſt; and 200. per annum paid thereout 
half-yearly, to each of the eleven maſters of the court. 

By 9g Gee. 3. c. 19, 20,000/. more of the ſuitors? 
money was placed at intereſt: out of which 460 J. per an- 
num 15 paid in ſalaries, viz. 250l. to the accountant- gene- 
ral; gol. to his firſt clerk; 40 J. to his ſecond clerk; 
and 1201. to his 4th clerk, in lieu of all fees. The re- 
ſidue being brought to account. | | 

By 14 Geo. 3. c. 43, 50,0007. more was in like man- 
ner placed out; and out of the intereſt thereof, and the 
ſurplus intereit under 12 Geo. 2. c. 24; 5 Geo. 3. c. 28; 
and 9 Geo. 3. c. 19, tne Chancellor is by his order to di- 

rect the re-building of the Six Clerks? office, and apply 
10,000/, (and by 20 Geo. 3. c. 33, 30007. more) tor 
building the Regiſter's and Accountant-General's offices; 
to be veſted in the Accountant-General and his ſucceſſors, 

By 15 Geo. 3. c. 22, Part of Lincoln's-Inn garden was 
veſted in the Accountant General, in truſt, for the pur- 
poſes in the laſt act, as to the Regiſter's and Accountant- 
General's office. 

By 15 Geo. 3. c. 56, the Lord Chancellor may apply 
certain ſums to be raiſed, as mentioned in 14 Geo. 3, for 
the purpoles of this and that act; the Six Clerks? Office 
to be built on part of Lincolu's- Inn garden, and the ſame 
veſted in the Six Clerks. * | 

The Stat. 17 Geo. 3. c. 59, regulates the leaſes to be 
made from time to time, by the Maſter of the Rolls for 
the time being. | 

By Stat. 32 Geo. 3. c. 42, 300,0007. further is to be 

employed in building offices for the Maſters in Chan- 
cery, Oc. | | 
For other parts of this ſubject. See titles Dyjun7or, 
Interrogatories, &c. | 
CHANGER, An oflicer belonging to the king's mr, 
whoſe office conſiſts chiefly in exchanging coin for bullion, 
brought in by merchants or others: it is written after the 
old way, chaunger. Stat. 2 Hen. 6. cap. 12. | 
CHANTER, cantator.] A Singer in the choir of a ca- 
thedral church; and is uſually applied to the chief of the 
ſingers. This word is mentioned in 13 Elis. c. 10. At 
St. David's cathedral in Wales, the chanter is next to 
the biſhop; for there is no dean. Cams. Britan. 
CHANTRY, or CHAUNTRY, cantaria.] A little 
church, chapel, or particular altar, in ſome cathedral 
church, &c. endowed with lands, or other revenues, 
for the maintenance of one or more prieſts, daily to Ain 


maſs, and officiate divine ſervice for the ſouls of the do- 


not appear, the plaintiff's bill ſhall be taken pro con/e/ | 


Accountant-General*s office. And lee 23 Geo. 2. c. 25, for 
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nors, and ſuch others as they appointed. See S/ar. 1 F. 6. 
c. 14, which in effect put an end to theſe chantries, by 
declaring it not to be lawful for any perſon to enter for 
non-performance of the conditions on which they were 
founded. 
Oft theſe chantries, mention is made of forty- ſeven 
belonging to St. Paul's church in London, by Dugdale, in 
his hiſtory of that church. 

CHAPEL, capella, Fr. chapelle.] Is either adjoining 
to a church, for performing divine ſervice; or ſeparate 
from the mother- church, where the pariſh is wide, which 


is commonly called a Chapel of caſe. And chapels of eaſe 


are built for the eaſe of thoſe pariſhioners who dwell far 
from the parochial church, in prover and preaching only; 
for the ſacraments, [marriages, ] and burials ought to be 
performed in the parochial church. 2 Rel. ALr. 340. 

" 'Theſe chapels are ſerved by inferior curates, provided 
at the charge of the rector, c. And the curates are 
therefore removable at the pleaſure of the rector or vicar : 
but chapels of eaſe may be parochial, and have a right to 
ſacraments and burials, and to a diſtinct miniſter, by 
cuſtom ; (though ſubject in ſome reſpects to the mother- 
church :) and parcehial chapels differ only in name from 
pariſh churches, but they are ſmall, and the inhabitants 
within the diſtrict are few. In ſome places chapels of 
eaſe are endowed with lands or tithes, and in other places 
by voluntary contributions; and in ſome few diſtricts 
there are chapels which baptize and adminiſter the ſacra- 


ments, and have chapel-wardens ; but theſe chapels are 


not exempted from the viſitation of the Ordinary, nor the 
pariſhioners who refort thither from contributing to the 
repairs of the mother-church ; eſpecially if they bury 
there; for the chapel generally bc/ongs zo, and is as it were 
a fart of the mother-church ; and the pariſhioners are 
obliged to go to the mother-church, but not to the chapel. 
2 Rel. Ar. 289. And hence it is ſaid, that the offerings 
made to any chapel, are to be rendered to the mother- 
church ; unleſs there be a cuſtom that the chaplain ſhall 


Have them. | 


Public chapels, annexed to pariſh churches, ſhall be 


repaired by the pariſhioners, as the church is; if an 
other perſons be not bound to Co it. 2 . 489. Be- 


ſides the fore mentioned chapels, there are /jce chapels, 


perpetually maintained and provided with a miniſter, 


without charge to the rector or pariſh ; or that are free 
and exempt from all ordinary juriſdiction ; and theſe are 


where ſome lands or rents are charicably beſtowed on 


them. Stat. 37 Hen. 8. cap. 4: 1 EA. 6. c. 14. There are 
alſo private chapels, built by noblemen, and others, for 
private worſhip, in or near their own houſes, maintained 
at the charge of thoſe noble perſons to whom they belong, 


and provided with chaploins and ſtipends by them; which 
may be erected without leave of the biſhop, and need not 


be conſecrated, though they anciently were fo, nor ate 


they ſubject to the juriſdiction of the Ordinary. 


There are ikewile chapels in the Univerſitics, belonging 
to particular colleges, which, though they are conſecrated, 
and ſacraments are adminiſtered there, yet they are not 


liable to the viſitation of the 6%, but of the /ernder, 
2 lot. 363,—See title Marriage. 


CHAPELRY, capellania.] Is the ſame thing to a cha- 


pel, as a pariſh to a church; being the precinct and li- 


Mits thereof. 


"CHAPLAIN. 


CHAPERON, F..] A hood or bonnet, anciently worn 
by the knights of the garter, as part of the habit of that. 


noble order: but in heraldyy it is a little eſcutcheon fixed 


in the forchead of the horſes that draw a hearſe at a fu- 
neral. 

CHAPITERS, Lat. capitula, Fr. chapitres, i. e. chap- 
ters of a book.] Signify in our common law a ſummary of 
ſuch matters as are to be enquired of, or preſented before 
juſtices in eyre, juſtices of aſſiſe, or of peace, in their 
ſeſſions. Britton, cap. 3, uſeth the word in this fignitt- 
cation : and chapiters are now molt commonly called ar- 
ticles, and delivered by the mouth of the juſtice in his 
charge to the inqueſt ; whereas, in ancient times, (as ap- 
pears by Bracton and Britton) they were, after an exhor- 
tation given by the jultices for the good obſervation of 
the laws and the king's peace, firſt read in open court, 
and then delivered in writing to the grand inqueſt, for 
their better obſervance; and the grand jury were to an- 
ſwer upon their oaths to all the articles thus delivered 
them, and not put the judges to long and learned charges 
to little or no purpole, for want of remembering the ſame, 
as they do now, when they thisk their duty well enough 
performed, if they only preſent thoſe few of many miſde- 
meanors which are brought before them by way of in- 
dictment. 

It is to be wiſhed that this order of delivering written 


articles to grand juries were ſtill obſerved, whereby crimes 


would be more effeQually puniſhed : in ſome inferior 
courts, as the court leet, Sc. in ſeveral parts of England, 
it is uſual at this day for ſtewards of thoſe courts ta de- 
liver their charges in writing to the juries ſworn to en- 
quire of offences. Horne, in his Mirror of Juſtices, ex- 
prefles what thoſe articles were wont to contain. LIS. 3. 
cap. des Articles in Eyre. And an example of articles of 
this kind, may be found in the book of afliſes. F. 138. 

CHAPLAIN, cape/lames.} Is moſt commonly taken for 
one that is depending upon the king, or other noble per- 
ſon, to inſtruct him and his family, and ſay divine ſer- 
vice in his houſe, where there is uſually a private chapel 
for that purpoſe. The Niue, Arcen, Prince, Pic 24, 
Sc. may retain as many chaplains as they pleaſe; and the 
king's chaplains may hold any ſuch number of berefices 
of the king's gift, as the king ſhall think fit to beſtow 
upon them. | | 

An Arch5;fpop may retain eit it chaplains ; a Dae, or a 
B:fhop, fir; Marquis or Earl, Fe; Fifcount, four; Baron, 
Knight of the Gamer, or Led Chanceller, three 5 a Dire ee, 
Marchiencſi, Connteſs, Barons/s, (being widows) the T:on- 
ferer, and Centreller of the ting's houſe, the King's Seetetary, 
Dean of the Chapel, Almoner, and Af of the Ros, each 
of them frre; the Chief Juſtice of the King's Beh; and 
unden of the Cinque Ports, exe; all which chaplains may 
purchaſe a licence or diſpenſation, and take two bene- 
fices with cute of fouls, Sat, 21 Her. S. cup. 13. 

But both the livings muſt have cure of ſouls; and the 
ſtatute expreſsly excepts deaneries, archdraconcivs, 
chancellorthips, treaſurerſhips, chanterſhips, prebends, 
and ſinecure rectories. A diſpenſation in this cafe can 
only be granted to hold one benetve more, except to 
clerks who are of the privy council, who may hold three 
by diſpenſation: By the canon law, no perion can bold 
a ſecond incempatible benefice, without a diſpenſation: 
and in that cate, if che frſt is under 87. > gummi, {in 
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CHAPLAIN, 


the king's book] it is ſo far void, that the patron may 


preſent another clerk, or the biſhop may deprive ; but 
till deprivation, no advantage can be taken by lapſe. See 


title Aucotgſn But independent of the ſtatute, a clergy- 


man by diſpenſations may hold any number of benefices, 
if they are all under 81. pe, annum, except the laſt, and 


then by a diſpenſation under the ſtatute, he may hold 


one more. 1 Comm. 392 in u. | 


By the 41ſt. canon of 1603, the two benefices muſt 


not be further diftant from each other than thirty miles; 
and the perſon obtaining the diſpenſation, muſt at leaſt 
be a Matter of Arts in one of the Univerſities. But the 
proviſions of this canon are not enforced or regarded in 
the temporal courts. 2 Bl. Rep. 968. See ante title Canon 
Law. ; | 
Alſo every Judge of the King's Bench and Common Pleas; 
and Chancellor and Chief Baron of the Exchequer, and the 
King's Attorney and Solicitor General, may each of them 
have one chaplain, attendant on his perſon, having one 
benefice with cure, who may be nez-re/ident on the ſame, 
by Stat. 25 Hen. 8. cap. 16. 

And the Groom of the ftole, Treaſurer of the king's cham- 
ber, and Chancellor of the dutchy of Lancafter, may retain 
each one Chaplain. Stat. 33 Hen. 8. cap. 23. But the 


Chaplains under theſe two laſt ſtatutes, are not entitled 


to di/pen/ations under Stat. 21 Hen. 8. If a nobleman 
hath his full number of chaplains allowed by law, and 
retains one more, who has diſpenſation to hold plurality 
of livings, it is not good. Cro. Eliz. 723. 

If one perſon has two or more of the titles or characters 


mentioned in Stat. 21 H. 8. c. 13, united in himſelf, he 


can only retain the number of chaplains limited to his 
higheſt degree. 4 Co. go. 'The king may preſent his own 
chaplains, i. e. waiting chaplains in ordinary, to any 
number of livings in the gitt of the crown, and even in 
addition to what they hold upon the preſentation of a 
ſubject without diſpenſation ; but a king's chaplain being 
benefced by the king, cannot afterwards take a living 
from a ſubject, but by a diſpenſation according to the 
Stat. v 29: 1 Salk. 161. 

A perſon retaining a chaplain, muſt not only be capa- 
ble thereof at the time of granting the inſtrument of re- 


tainer, but he muſt continue capable of qualifying till 


his chaplain is advanced : and therefore if a duke, earl, 
N. retain a Chaplain, and die; or if ſuch a noble per- 
ſon be attainted of treaſon ; or if an officer, qualified to 
retain a chaplain, is removed from his office, the re- 
tainer 1s determined : but where a chaplain hath taken a 


ſecond beneſice before his lord dieth, or is attainted, c. 


the retainer is in force to qualify him to enjoy the be- 
neſices. | | 
And if a omar that is noble by marriage, afterwards 
marries one under the degree of nobility, her power to 
retain chaplains will be determined; though it is other- 
wiſe where a woman is noble by deſcent, if ſhe marry under 
degree of nobility, for in ſuch caſe her retainer before or 
after marriage is good. A Baroneſs, Oc. during the co- 


verture, may not retain chaplains; if ſhe doth, the lord, 


her huſband, may diſcharge them, as likewiſe her former 
cheplains, before their advancement. 4 Rep. 118. 

_ 4 Chaplain mult beretained by letters teſtimonial un- 
der hand and ſeal, or he is not a chaplain within the ſta- 
tute; ſo that it is not enough for a ſpiritual perſon to be 


retained by word only to be a chaplain, by ſuch perſon 
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as may qualify by the ſtatutes to hold livings, Sc. at. 
though he abide and ſerve as chaplain in the family, Ang 
where a nobleman hath retained and thus qualifed his 
number of chaplains, if he diſmiſſes them from their at- 
tendance upon any diſpleaſure, after they are preferred, 
yet they are his chaplains at large, and may hold their 
livings during their lives; and ſuch nobleman, though 
he may retain other chaplains in his family, merely as 
chaplains, he cannot qualify any others to hold pluralities 
while the firſt are living: for if a nobleman could dif. 
charge his chaplain when advanced, to qualify another 
in his place, and qualify other chaplains, during the lives 
of chaplains diſcharged, by theſe means he might advance 
as many chaplains as he would, whereby the ſtatutes 
would be evaded. 4 Rep. 90.—See further tit. Advow/or, 
Parſon. 

CHAPTER, capitalum.] A congregation of clergymen 
under the Dean in a cathedral church: congregatio cleri- 
corum in ecclgſia cathedrali, conventuali, regulari, wel colle- 
giata. This collegiate company is metaphorically termed 
capitulum, ſignifying a little head, it being a kind of 
head, not only to govern the dioceſe in the vacation of 
the biſhoprick, but alſo in many things to adviſe and 
aſſiſt the biſhop when the ſee is full, for which, with the 
Dean, they form a council. Ce. Lit. 103.jThe chapter con- 
ſiſts of prebendaries or canons, which are ſome of the chief 
men of the church, and therefore are called capitu cccle- 
fie: they are a ſpiritual corporation aggregate, which they 
cannot ſurrender without leave of the biſhop, becauſe he 
hath an intereſt in them; they with the dean, have power 
to confirm the biſhop's grants ; during the vacancy of an 
archbiſhoprick, they are guardians of the ſpiritualties, 
and as ſuch have authority by the Stat. 25 Hen. 8. cap. 21, 
to grant diſpenſations ; likewiſe as a corporation they 
have power to make leaſes, &c, | 

When the Dean and Chapter confirm grants of the bi- 
ſhop, the Dean joins with the Chapter, and there mult be 
the conſent of the major part; which conſent is to be 
expreſſed by their fixing of their ſeal to the deed, in one 
place, and at one time, either in the chapter-houſe, or 
ſome other place; and this conſent is the will of many 


| joined together. Dyer 233. They had alſo a check on 


the biſhop at common law; for till Sat. 32 H. 8. c. 28, 
his grant or leaſe would not have bound his ſucceſſors, 
unleſs confirmed by the Dean and Chapter. 1 Inſt. 103. 

A chapter is not capable to take by purchaſe or gift, 
without the dean, who is the head of the body: but there 
may be a chapter without a dean, as the chapter of the 
collegiate church of Southwe!l ; and grants by, or to them, 
are as effectual as other grants by dean and chapter. Vet 
where there are chapters without deans, they are not 
properly chapters: and the chapter in a collegiate church, 
where there is no epiſcopal ſee, as at Weftminfler and 
Windſor, is more properly called a college. 

Chapters are ſaid to have their beginning before Deans ; 
and formerly the biſhop had the rule and ordering of 
things without a dean and chapter, which were conſtituted 
afterwards ; and all the miniſters within his dioceſe were 
as his chapter, to aſſiſt him in ſpiritual matters. 2 Rol. 
Rep. 454: 3 Co. 75. The biſhop hath a power of vi- 
fiting the dean and chapter: but the dean and chapter 
have nothing to do with what the biſhop tranſacts as or- 
dinary. 3 Rep. 75, Though the 45i/bop and chapter are 


but one body, yet their po/e/ions are for the molt rf 
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vided ; as the Bh hath his part in right of his biſhop- | 


rick ; the dean hath a part in right of his deanery 3 and 
each prebendary hath a certain part in right of his prebend ; 
and each too is incorporated by himſelf. : 

Deans and Chapters have ſome of chem eccleſiaſtical 
juriſdiction ,in ſeveral pariſhes, (beſides that authority 
they have within their own body), executed by their offi- 
cials ; alſo temporal juriſdiction in ſeveral manors belong- 
ing to them, in the ſame manner as biſhops, where their 
| ſtewards keep courts, Ic. 2 Kol. Abr. 229. It has been ob- 
ſerved, that though the chapter have diltin& parcels of 
the biſhop's eſtate aſſigned for their maintenance, the 
biſhop hath little more than a power over them in his 
viſitations, and is ſcarce allowed to nominate half of 
thoſe to their prebends, who were originally of his fa- 
mily : but of common right it is ſaid he is their patron. 
Rol. ibid. They are now ſometimes appointed by the 
king, ſometimes by the biſhop, and ſometimes elected 
by each other, 1 Comm. 383. See further title Dean. 

CHARGE of Juſtices in Seſſions, &c. See title 
Chapiters. 3 

CHARGE and DISCHARGE, A charge is ſaid to 
be a thing done that bindeth him that doth it, or that 
which is his, to the performance thereof: and diſ- 
charge is the removal, or taking away of that charge. 
Terms de Ley. Land may be charged divers ways; as by 
grant of rent out of it, by ſtatutes, judgments, con- 
ditions, warrants, Se. Lands in fee-ſimple may be 
charged in fee: and where a man may diſpoſe of the 
land itſelf, he may charge it by a rent, or ſtatute, one 
way or other. Lit. ſe. 648: Moor Ca. 129: Dyer 10. 
If one charge land in tail, and land in fee- ſimple, and 
die; the land in fee only ſhall be chargeable. Bro. 
Cha. g. 

Lands intailed may be charged in fee, if the eſtate-tail 
de cut off by recovery: if tenant in tail charge the land, 
and after levy a fine or ſuffer a recovery of the lands, to 
his own uſe ; this confirms the charge, and it ſhall con- 
tinue. 1 Rep. 61. A tenant for life charges the land, and 
then makes a feoffment to a ſtranger, or doth waſte, &c. 
whereby it is forfeited, he in reverſion ſhall hold it charg- 
ed during his (the tenant's) life : and if one have a leaſe 
for life or years, of land, and grant a rent out of it; if af- 
ter he ſurrenders his eſtate, yet the charge ſhall continue 
fo long as the eſtate had endured, in caſe it had not been 
ſurrendered. 1 Rep. 67, 145 : Dyer 10. 

If one jointenant charge land, and after releaſe to his 
companion and die, the ſurvivor ſhall hold it charged : 
but if it had come to him by ſurvivorſhip, it would be 
otherwiſe. 6 Rep. 76: 1 Shep. Abr. 325. He that hath 
a remainder or rever/ion of land may charge it; becauſe 
of the pgſtbiliiy that the land will come into ↄgeen, and 
then the po/eion ſhall be charged. But where one leaſes 
land for life, and grants the reverſion or remainder over 
to 4. B. who charges the land, and dies, and the tenant 
for life is heir to the fee; in this caſe he ſhall hold it diſ- 
charged, for he had the pa by purchaſe, though he 
had the fee by diſcent. Bro. 11, 15: 1 Rep. 62. 

It a rent be iſſuing out of a houſe, Oc. and it falls 
down, the charge ſhall remain upon the ſoil. 9 E. 4. 20. 
But when the eſtate is gone upon which the charge was 
grounded, there, generally, the charge is determined, Co. 
Lit. 349. And in all caſes where any executory thing is 


created by deed, there by conſent of all the parties it may 


| 
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be by deed defeated and diy 10 Rep. 49. See titles 
Eſtate, Limitations, Mortgage, Sc. ; 

CHARITABLE CORPORATION. A Society of 
perſons in the late reign obtained a ſtatute to lend money 
to induſtrious poor, at 51. per cent. intereſt on pawns and 
pledges, to prevent their falling into the hands of the 
pawn-brokers, and therefore they were called the Chari- 
table Corporation: but they likewiſe took 5 J. per cent. for 
the charge of officers, -warehouſes, c. And in the 
fifth year of King Gee. 2. the chief officers of this corpora- 
tion, by connivance of the principal directors, abſconded 
and broke, and defrauded the public proprietors of great 
ſums ; for relief of the ſufferers wherein, as to part of 
their loſſes, ſeveral ſtatutes were made and enacted. See 
Stats. 5 Geo. 2. cc. 31, 32: 7 Geo. 2. c. 11. 

CHARITABLE USES. The laws againſt deviſes in 
Moriumain (ſee that title) do not extend to any thing but 
ſuperfiitious uſes; it is therefore held, that a man may 
give lands for the maintenance of a ſchool, an hoſpital, 
or any other charitable uſes. But as it was apprehended, 
from recent experience, that perſons on their death beds 
might make large and improvident diſpoſitions, even for 
theſe good purpoſes, and defeat the political end of the 
ſtatutes of Mortmain, it is therefore enacted by Stat. 
9 Geo. 2. c. 36, that no lands or tenements, or money 
to be laid out thereon, ſhall be given for, or charged 
with, any charitable uſes whatſoever, unleſs by deed in- 
dented, executed in the preſence of two witneſles, the 
calendar months before the death of the donor; and 
enrolled in the court of Chancery within fix months after 
its execution ; (except Stock in the public funds, and 
which muſt be transferred at leaſt fix calendar months 
previous to the donor's death ;) and unleſs ſuch gift be 
made to take effect immediately and be without power of 
revocation ; and that all other gifts ſhall be void. 1 
two Univerſities, their colleges, and the ſcholars on the 
foundation of the colleges of Eaton, Wincheſter and 
Weſiminſter, are exempted out of this act; but with this 
proviſo, that no college ſhall be at liberty to purchaſe 
more advowſons than are equal in number to one moiety 
of the fellows or ſtudents on their foundations. 

Corporations are excepted out of the ſtarutes of Wills 
(32 H. 8. c. 1: 34 H. g. c. 5: See titles Devija, Wills, ) 
to prevent the extenſion of gifts in main; but now 
by conſtruction of Sat. 43 Flix. c. 4, (See the next pa- 
ragraph) it is held that a deviſe to a corporation for a 
charitable uſe is valid, as operating in the nature of an 
appointment, rather than of a begue/?. And indeed the piety 
of judges hath formerly carried them great lengths in 
ſupporting ſuch charitable uſes : (Pre. Ch. 272.) it being 
held that the Stat. of Elix. which favours appointments 
to charities, ſuperſedes and repeals all former ſtatutes : 
(Gilb. Rep. 45: 1 P. Wis. 248:) and ſupplies all de- 
fects of aſiurances. (Duke 84.) And therefore not only 
a deviſe to a corporation, but a deviſe by a copyhold 
tenant, without ſurrender, to the uſe of his will, and a 
deviſe, nay even a ſettlement by tenant in tail, without 
either fine or recovery, if made to acharitable uſe, is good 
by way of appointment. Moor 890; 2 Vn. 453: Pre. 
Ch. 16: 2 Comm. 375. 

The king as parent patriæ has the general ſuperintend- 
ance of all charities, which he exerciſes by the Lord 
Chaacellor, And therefore whenever it is neceſſary, the 
Attorney-General, at the relation of ſome informant, who 
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eſtabliſhed. Al ſo by Stat. 43 Elix. c. 4, authority is given 


by the donor. 13 Ed. 1. c. 41. 


See title Apprentices. 


ſo called in Woreefterfpire ; as ſea- coal thus prepared at 


pouderitus. Rob. 3. R. Scot. cap. 22. 


uſe at ſea, mentioned in Stat. 14 Car. 2. cap. 33. 


CHAR 


is uſually called the labor, files ex officio, an information 
in the court of Chancery, to have the Charity properly 


to the Lord Chancellor or Lord Keeper, and to the Chan- 
cellor of the Dutchy of Lancaſter, reſpectively, to grant 
commiſſions under their ſeveral ſeals, to enquire into 
any abuſes of charitable donations, and rectify the ſame 
by decree; which may be reviewed in the reſpective 
courts of the ſeveral chancellors, upon exceptions taken 
thereto. But, though this is done in the Petty Bag 
Office in the court of Chancery, becauſe the commiſſion 
is there returned, it is not a proceeding at common law, 
but treated as an original cauſe in the court of Equity. 
The evidence below is not taken down in writing, and 
the reſpondent in his anſwer to the exceptions may 
allege what new matter he pleaſes; upon which they go 
to proof, and examine witneſſes in writing upon all the 
matters in iſſue: and the court may decree the reſpon- 
dent to pay all the colts, though no ſuch authority is 
given by the ſtatute. An appeal lies from the Chan- 
cellor's decree to the Houſe of Peers, notwithſtanding 
any looſe opinion to the contrary. - 3 Comm. 427. 

Lands given to alms and aliened, may be recovered 


Lands, Sc. may be given for the maintenance of 
houſes of correction, or of the poor, Stat. 35 Elix. c. 7. 
$27. Commiſſioners to inquire of money given to poor 
Priſoners, Statt. 22 & 23 Car. 2. c. 20. (11: 32 Geo. 2. 
c. 28. 5 9, 10. See tit. Priſoners. | 

Money given to put out apprentices, either by pariſhes 
or publick charities, to pay no duty, 8 Am. c. 9. § 40. 


See this ſubject treated at length under title Mert- 
main; and Highmore's Law of Charitable Uſes. \ 
CHARKS, Are pit-coal when charred or charked ; 


Newcafle is called coke. + 

CHARRE OF LEAD. A quantity of lead conſiſting 
of thirty pigs, each pig containing fix fore wanting two 
pounds, and every ſtone being twelve pounds. 4/fja de 


CHARTA, A word made ule of not only for a char- 
ter, for the holding an eſtate ; but alſo a ſtatute. See 
Magna Charta. 8 

CHARTE, A cart, chart, or plan which mariners 


CHART EI, Fr, cartel.] A letter of defiance, or 


difficult controverſies at law, which could not otherwiſe 
be determined. Blunt — A Carte! is now uſed for the 
z3nflrument or writing for ſettling the exchange of priſon- 
ers of war: and a cartel-fhip, tor the ſhip uſed on iuch 
occaſion, which is privileged from capture. 
CHARTER, Lat. charta, Fr. chartres, 1. e. inflru- 
menta.] Is taken in our law for written evidence of 
things done between. man and man: whereof Braon lib. 
2. cap. 26, ſays thus, Fiunt aliguando donationes in ſcriptis, 
ſorut in chartis, ad perpetuam re! memoriam, propter brevem 
Hof num wvitam, Sc. And Britton, in his 39th chapter, 
divides charters into thoſe of the king, and thoſe of pri- 
vate perſons. Charters of the king are thoſe whereby the 
king paſſeth any grant to any perſon or body politick; 
as a coorter of exemption, of privilege, &c.—Seetit. King. 


challenge to a ſingle combat; in uſe heretofore to decide | 


Charter of pardon, whereby a man is forgiven a felony, 


or other offence committed againſt the king's crown and 


CHAR 


dignity ; and of theſe there are ſeveral ſorts, See title 
Pardon. 

Charter of the foreſt, wherein the laws of the foreſt are 
compriſed, ſuch as the charter of Canutus, Ec, Kiich, 


314: Flea, 11h. z. c. 14. 


Charters of private perſons are deeds and inſtruments for 
the conveyance of lands, &c. And the purchaſer of 
lands ſhall have all the charters, deeds and evidences as 
incident to the ſame, and for the maintenanceof his title. 
Co. Lit. 6. Charters belong to a feoffee, although they 
be not ſold to him, where the feoffor is not bound to a 
general warranty of the land; for there they ſhall belong 
to the feoffor, if they be ſealed deeds or wills in writing: 
but other charters go to the tertenant. Moor. Ca. 687, 
The charters, belonging to the feoffor in caſe of warranty 


the heir ſhall have, though he hath no land by diſcent, 


for the poſſibility of diſcent after. 1 Rep. 1. See tit. Mas- 
na Charta. 2 

CHARTERER. In Cheþire, a freeholder is called by 
this name. Sir P. Ley's Antiq. fel. 356. 

CHARTER GOVERNMENTS in AMERICA, See 
title Plantations, 

CHARTER LAND, terra per chartam.] See title 
Bockland. 

CHARTER-PARTY, Lat. charta partita, Fr. chartre 
parti, i. e. a deed or writing divided.] Is what among mer- 
chants and ſea faring men is commonly called a pair 
indentures, containing the covenants and agreements made 
between them, touching their merchandize and maritime 
affairs. 2 I/. 673. Charter-parties of affreightment ſettle 


, 


- agreements, as to the cargo of ſhips, and bind the matter 


to deliver the goods in good condition at the place of 


- diſcharge, according to agreement; and the matter ſome- 


times obliges himſelf, ſhip, tackle and furniture, for per- 
formance. | 

The Common law conftrues charter-par/ies, as near as 
may be, according to the intention of them, and not ac« 
cording to the literal ſenſes of traders, or thoſe that mer- 
chandiſe by ſea; but they mult be regularly pleaded. In 
covenant by charter-party, that the ſhip ſhould return to 
the river of Thames, by a certain time, dangers of the ca 
excepted, and after, in the voyage, and within the time of 
the return, the ſhip was taken upon the lea by pirates, ſo 
that the maſter could not return at the time mentioned in 
the agreement; it was adjudged that this impediment 
was within the exception of the charter-party, which ex- 
tends as well to any danger upon the ſea by pirates and 
men of war, as dangers of the ſea by ſhip-wreck, tempeſt, 
Sc. Stile 132: 2 Rol. Abr. 248. 

A ſhip is freighted at ſo much per month that ſhe ſhall 
be out, covenanted to be paid after her arrival at the port 
of London; the ſhip is caſt away coming up from the 
Downs, but the lading is all preſerved, the freight [hall 
in this caſe be paid ; for the money becomes due monthly 
by the contract, and the place mentioned is only to at- 
certain where che money is to be paid, and the ſhip 18 
intitled to wages, like a mariner that ſerves by the month, 
who if he dies in the voyage, his executors are to be 
anſwered pro rata. Molby de Far. Maritim. 260. It a part- 
owner of a ſhip refuſe to join with the other owners 
in ſetting out of the ſhip, he ſhail not be entitled to his 
ſhare of the freight; but by the courſe of the Admiralty, 
the other owners ought to give 1-curity if the ſhip periſh 
in the voyage, to make good 10 che owner itanding out, 


his ſhare of the ſhip, Sir L. Jenkins, in a cale oi this 
; nature, 


CHAR 
nature, certified that by the Law Marine and courſe of 
the Adwiralcy, the plaintiff was to have no ſhare of che 
freight; aud that it was ſo in all places, for otherwiſe 
there would be no navigation. Lex Mercat. See titles 
Admiralty, Preicht, Inſurance. 8 ; 

CHAkTl> REDDENDIS. An ancient writ which 
lay againil one that had charters of feoffment entruſted to 
bis keeping, and refuſed to deliver them. Keg. Orig. 
cHasR, Fr. chaſſe.) In its general ſignification is a 
great quantity of woody ground lying open, and pri- 
vileged for wild beaſts and wild fowl: and the beaſts of 
chaſe properly extend to the buck, doe, fox, martin and 
roe; and in common and legal ſenſe to all the beaſts of 
the foreſt. Co. Lit. 233. 

A chaje differs from a park in that it is not incloſed ; 
and allo in that a man may have a % in another man's 
ground, as well as in his own; being indeed the liberty 
of keeping beaſts of chaſe or royal game therein, pro- 
tected even trom the owner of the land, with a power of 
hunting them thereon, 2 Comm. 38. 

But if one have a chaſe within a foreſt, and he kill or 
hunt any flag or red deer, or other beaſts of the torcit, 
he is fineable. 1 Jones's Rep. 278. | 

A chaſe is of a middle nature between a foreſt and a 
park, being commonly leſs than a foreſt, and not endow- 
ed with ſo many liberties, as the courts of attachment, 
ſwainmote, and juſtice-ſeat; though of a larger com- 
paſs, and ſtored with greater diverhty both of keepers, 
and wild beaſts or game, than a park. | 

A chaſe differs from a fore/t in this, becauſe it may b 
in the hands of a ſubject, which a foreſt in its proper and 
true ngture cannot; and from a park, in that it is not 
encloſed, and hath a greater compaſs, and more variety 
of game, and officers likewiſe. Crompt. in his Juri/d, 
fol. 148, ſays a foreſt cannot be in the hands of a ſubject, 
but it forthwith loſeth its name, and becomes a chase: 
but fel. 197, he ſays, a ſubje& may be lord and owner of 
a foreſt, which though it ſeems a contradiction, yet both 
ſayings are in ſome ſort true; for the king may give or 
alienate a foreſt to a ſubject, ſo as when it is once in the 
ſubject, it loſeth the true property of a foreſt, becauſe the 
courts called the juſtice ſeat, ſwainmote, Oc. do forth- 
with vaniſh, none being able to make a Lord Chief Jul- 
tice in Eyre of the foreſt, but the King; yet it may be 
granted in ſo large a manner, as there may be attach- 
ment, {wain-mote, and a court equivalent to a jultice- 
ſeat. Manwood, part 2. c. 3, 4. 

A ſoreſt and a cha/e may have different officers and laws: 
every foreſt is a chaſe, & quiddam amplius ; but any chaſe 
is not a foreſt. A chuſe is ad communem legem, and not to 
be guided by the foreit laws; and it is the ſame of parks. 
4 Last. 314. A man may have a free chaſe as belonging to 
his manor in his own woods, as well as a warren and a 
park in his own grounds; for a chaſe, warren and 
park are collatera] inheritances, and not iſſuing out of 
the ſoil ; and therefore if a perſon hath a cha/e in other 
men's grounds, and after purchaſeth the grounds, the 
chaſe remaineth. Vid. 318. If a man have freehold in 
a free chaſe, he may cut his timber and wood growing 
upon it, without view or licence of any; though it is not 
ſo of a foreſt: but if he cut ſo much that there is not ſuffi- 
cient for covert, and to maintain the game, he ſhall be pu- 
niſned at the ſuit of the king; and to if a common per- 
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ſon hath a 6% in another's ſoil, the owner of the ſoil - 
-annot deſtroy all the covert, but ought to leave ſufficient 
thereof, and alſo browſewood, as hath been a-cultomed. 
11 Rep. 22. And it has been adjudged, that within ſuch 
che, the owner of the ſoil by preſcription may have 
common for his ſheep, and warren for his conies, but he 
cannot ſurcharge with more than has been uſual, nor make 
coney-burrows in other places than hath been uſed. 76:2. 
If a free ch be incloſed, jit is ſaid to be a good cauſe of 
ſeizure into the king's hands. 

It is not lawtul to make a chaſe, park or warren, with- 
out licence from the king under the broad ſeal. See titles 
Foreft, Game, Park. | 

CHASOR, An hunting horſe.—Dederunt mihi wmme 
chaſorem, Oc. Leg. Will. 1. cap. 22. And in another 
chapter it is written cacorem. 

CHASTELLAINE, A noble woman: gu cafte!ls 
domina. s f 

CHASTITY. The Roman law (FF. 48, 8, 1,) juſtifies 
homicide in defence of the chaſtity either of one's i&lt or 


relations; and fo alſo, according to S-{dcn (de Legib. 


Hebrzor. I. 4. c. 3.) ſtood the law in the Jeri repub- 
lick. The Exglip law likewiſe juſtiſies a woman, killing 
one who atempts to raviſh her. (Bac. Elem. 34: 1 Haul. 
H. C. 71.) So the huſband or father may juſtify killing 
a man, who attempts a rape upon his wite or daughter; 
but not if he takes them in adultery by conſent, for the 
one 1s forcible and felonious, but not the other. 1 Hal. 
P. C. 485, 6. 

And without doubt the forcibly attempting a crime, 
of a ſtill more deteſtable nature, may be equally refiited by 
the death of the unnatural aggreſſor. For the one uniform 
principle, that runs through our own and all other laws, 
ſeems to be this; that where a crime, in itſelf capital, 
is endeavoured to be committed by force, it is laren to 
repel that force by the death of the party attempting. 
4 Comm. 181.— See title Murder, Adultery. 

CHAT1ELS, or CATALS, catalla.] All goods 
moveable and immoveable, except ſuch as are in nature 
of freehold, or parcel of it. The Normans call moveable 
goods only, chattels; but this word by the common law 
extends to all moveable and immoveable goods : and the 
Civilians denominate not only what we call chatte/s, but 
alſo land, bona. But no eſtate of inheritance or freehold, 
can be termed in our law goods and chattels; though a 
leaſe for years may paſs as goods. 

Chattels are either perſonal or real: per,onal, as gold, 
ſilver, plate, jewels, houſhold ſtuff, goods and wares in 
a ſhop, corn ſown on the ground, carts, ploughs, coaches, 
ſaddles, &c, Cattle, Sc., as horſes, oxen, kine, bul- 
locks, ſheep, pigs, and all tame fowls and birds, ſwans, 
turkeys, geeſe, poultry, Sc. and theſe are called per- 
ſonal in two reſpects, one becauſe they belong immedi- 
ately to the perion of a man; and the other, for that 
being any way injuriouſly with-he!d from us, we have 
no means to recover them but by perſonal action. 

Chattels-real, faith. Coke, (1 I. 118:) are ſuch as. 
concern or ſavour of the realty; as terms for years of 
land, the next preſentation to a church, eſtates by a a- 
tute-merchant, ftatute-flaple, elegit, or the like. And 
theſe are called real chattels, as being interelts iſſuing 
out of, or annexed to real eſtates; ot which they have 
one quality, wiz. immobility, which denominates them 
real; but want the other, viz. a ſuſlicient, legal, inde- 
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terminate duration; and this want it is that conſtitutes 
them chatte/s. The utmoſt period for which they can 
laſt, is fixed and determinate, either for ſuch a ſpace of 
time certain, or till ſuch a particular ſum of money 
be raiſed out of ſuch a particular income ; ſo that they 
are not equal in the eye of the law to the loweſt eſtate 
of freehold, a leaſe for another's life. 2 Comm. 386. 

But deeds relating to a freehold, obligations, &c. 
which are things in aQion, are not reckoned under goods 
and cartels; though if writings are pawned, they may 
be chattels: and money hath been accounted not to be 
goods or chattels ; nor are hawks or hounds, ſuch being fer# 
nature, 8 Rep. 33: Terms de Ley 103: Kitch. 32. 

A collar of SS. garter of gold, buttons, Cc. belong- 
ing to the dreſs of a knight of the garter, are not jewels 
to paſs by that name in perſonal eftate, but enſigns of 
honour, Dyer 59. As to deviſes. of chattels with re- 
mainder over. See title Deviſs. _ 

Chattels perſonal are, immediately upon the death of 
the teitator, in the a&ual po/eion of the executor, as the 
law will adjudge, though they are at never ſo great a 
diſtance from him; chatte/; real, as leaſes for years of 
houſes, lands, c. are not in the peſſeſſion of the executor 
till he makes an entry, or hath recovered the ſame ; except 
in caſe of a leafe for years of tithes, where no entry can 
be made. 1 Neg. Abr. 437. 

| Leaſes for years, though for a thouſand years, leaſes 
at will, eſtates of tenants by elegit, Qc. are chatrels, and 
ſhall go to the executor : all obligations, bills, ſtatutes, 
recogniſances and judgments, ſhall be as a chattel in the 
executors, £c. Bro. Ohl. 18: F. N. B. 120. 

But if one be ſeiſed of land in fee on which trees and 
graſs grow, the heir ſhall have theſe, and not the execu- 
tor; for they are not chattels till they are cut and ſever- 
ed, but parcel of the inheritance. 4 Rep. 63: Dyer 273. 
The game of a park with the park, fiſh in the pond, and 
doves in the houſe with the houſe, go to the heir, Cc. 
and are not chattels: though if pigeons, or deer, are 
tame, or kept alive in a room; or if fiſh be in a trunk, 
Sc. they go to the executors as chattelt. Ney 124: 11 Rep. 
50: Keilw. 88.— See titles Heir, Executor. 

An owner of charteli is ſaid to be poefed of them; as 
of freehold the term is, that a perſon is /ci/ed of the ſame. 

CHAUD-MEDLEY, See title- Chance- Medley. 

CHAUMPERT, A kind of tenure mentioned Pat. 
35 Ed. 3. 

. Blount. | 
_ CHAUNTER, A finger in a cathedral. See Chanter, 

CHAUNTRY-RENTS, Are rents paid to the crown 
by the ſervants or purchaſers of chauntry-lands. See Stat. 
22 Car. 2. c. 6. 

CHEATS, Are deceitful practices in defrauding or 
endeavouring to defraud another of his known right, by 
means of ſome artful device, contrary to the plain rules 
of common honeſty ; as by playing with falſe dice; or 
by cauſing an illiterate perſon to execute a deed to his 
prejudice, by reading it over to him in words different 
trom thoſe in which it was written; or by perſuading a 
woman to execute writings to another as her truſtee, 
upon an intended marriage, which in truth contained 
no ſuch thing, but only a warrant of attorney to confeſs 
a judgment; or by ſupprefling a will; and ſuch like. 
1 Hawk, P. C. c. 71. | 


To the hoſpital of Bowes, in the iſle of Gaern- | 


1 . 


CHEAT. 

Changing corn by a miller, and returning bad corn in 
the ſtead, is puniſhable by indictment, being an offence 
again{ the publick. 1 Se. Ca. 217.—80 to run a foot 
race fraudulently, and by a previous underſtanding with 


the ſeeming competitor to win money. 6 Med. 42.—80 if 
an indented apprentice enters for a ſoldier, and havin 


received the bounty, is diſcharged on his maſter's de- 
 manding him, he may be indicted. 1 Hawk. P. C. c. 71. 


93. . hut ſelling beer ſhort of the juſt and due mea- 


ſure, is not indictable as a cheat. 1 . 301: Say. 146: 
I Black. Rep. 274.-—Nor ſelling gum of one denomina- 
tion for that of another. Sayer. 205.—Nor ſelling wrought 


gold, as and for gold of the true ſtandard; the offender 


not being a goldſmith. Cowp. 323. 


The diſtinction laid down as proper to be attended to 


in all caſes of the kind, is this. — That in ſuch impoſi- 


tions or deceits, where common prudence may guard 
perſons againſt their ſuffering from them, the offence is 
not indiftable ; but the party is left to his civil remedy 
for redreſs of the injury done him: but where falſe 
weights and meaſures are uſed, or falſe tokens produced, 
or ſuch methods taken to cheat and deceive, as people 
cannot by any ordinary care or prudence be guarded 
againſt, there it is an offence indictable. Burr. 1125. 

By Stat. 33 H. 8. cap. 1. ſeck. 2, If any perſon falſely and 
deceitfully get into his hands or poſſeſſion any money or 
other things of any other perſons by colour of any Valle 
token, Sc. being convicted he ſhall have ſuch puniſhment 
by 'impriſonment, ſetting upon the pilllory, or by any 
corporal pain (except pains of death) as ſhall be adjudg- 
ed by the perſons before whom he ſhall be convict. 

Lord Coke obſerves hereupon, that for this offence the 
offender cannot be fined, but corporal pain only inflicted. 
3 Ia. 133.-Butin 1 Haw. P. C. c. 71. 6 6, it is ſaid 
that a perſon has been fined 500/. for this offence. 

In inditments on this far. the falſe token made uſe of 
mult be ſet forth. Stra. 1127.—A counterfeit paſs has 
been held ſuch. Dalt. 91.—or a pretended power to diſ- 
charge ſoldiers. 1 Latch. 202. 

By Stat. 30 Geo. 2. c. 24, Perſons convicted of obtaining 
money or goods by falſe pretences, or of ſending threaten- 
ing letters in order to extort money or goods, may be 
puniſhed by fine and impriſonment, or by pillory, whip- 
ping, or tranſportation.— In inditment on this far. it mult 
appear what the fal/e-pretences were. 2 Term Rep. 581. 

As there are frauds which may be relieved civilly, and 
not puniſhed criminally, (with the complaints whereof the 
courts of equity do generally abound), ſo there are other 
frauds, which in a ſpecial caſe may not be helped civilly, 
and yet ſhall be-puniſhed criminally. Thus, if a minor 
goes about the town, and pretending to be of age, defrauds 
many perſons, by taking credit for a conſiderable quan- 
tity of goods, and then infiſting on his nonage ; the per- 
ſons injured cannot recover the value of their goods, 


but they may indi and puniſh him for a common cheat. 


Barl. 100: 1 Hawk. P. C. c. 71.96. u. 
CHECK-ROLL, A roll or book containing the names 
of ſuch as are attendants on, and-in pay to the king or 
other great perſonages, as their houſhold ſervants. Stat. 
19 Car. 2. cap. 1. It is otherwiſe called the checguer roll, 
and ſeems to take its etymology from the Exchequer. Stat. 
14 Hen. 8. c. 13. | 
6 CHELINDRA, A ſort of ſhip. Mat. Paris, ann 1238, 


CHELSEA 


CHE. 


CHELSEA HO3PITAL, See title Solis. 
_ CHELSEA WATER-WORKS, See Sat. 7 Fac. 1, 


4 f::-. | 

Catst ER, See generally title County-Palatine.— 
Where felony, Sc. is committed by any inhabitant of 
the Palatine of Che/er, in another county, proceſs ſhall 
be made to the exizent where the offence was done, and 
if the offender then fly into the county of Chefer, the 
outlawry ſhall he certified to the ollicers there. 1 H. 4. 
c. 13, The ſcflions for the county palatine of Cher, is 
to be kept twice in the year, at Michaelmas and Eafter : 
and juſtices of peace, Q. in CH er ſhall be nominated 
by the Lord Chancellor. Szars, 32 H.8.c. 43: 33 H. 8. 
6. 13. Recogniſances of ſtatutes-merchant may be ac- 
knowledged, and fines levied before the mayor of Cheſter, 
e. for lands lying there. 2 & 3, £4, 6. c. 31. But no 
writ of protection ſhall be granted in the county palatine. 

CHE VAGUE, ched ag ium, ſrom the Fr. chef, eaput. ] A 
tribute or ſum of money formerly paid by ſuch as held 
lands in villenage to their lords in acknowledgment, and 
was a kind of head or poll money. Of which Prafon, 
lid. 1. cap. 10, fays thus; Chevagium dicitur recygnitio in 
fegnam ſubjeftionis © doninii de capite ſuv. Lambard writes 
this word chivage; but it is more properly chiefage : and 
anciently the Fews, whillt they were admitted to live in 
Encgland, paid chevage or poll money to the king, as ap- 
pears by Pat. 8 Ed. 1. par. 1. It ſeems alſo to be uſed 
for a ſum of money, yearly given to a man of power for 
his protection, as a chief head or leader: but Lord C 
ſavs, that in this ſignification, it is a great miſpriſion for 
a ſubject to take ſums of money, or other gifts yearly of 
any, in name of chewvage, becauſe they take upon them 
to be their chief heads or leaders, Co. Lit. 140, Spelman 
in v. Chevegium ſays, it is a duty paid in 7ales, pro fili- 
abus maritendis. 

CHEVANTIA, A loan or advance of money upon 
N Fr. chavarice, Goods, ſtock, Mon. Ang. tem. 1. 
pag. 629. 

CHEVERIL, cheverillas.) A young cock, or cockling. 
Pat. 1; H, 3. 

CHEVISANCE, from the Fr. chewir, i. e. Ferir & 
chef de grelgue cheſe, to come to the hend or end of a bu- 
fine!s.] An agreement or compoſition made; an end or 
order ſet down between a creditor or debtor; or ſome- 
times an indirect gain in point of uſury, Se. In ſome 
ancient ſtatutes it is often mentioned, and ſeems com- 
monly uſed for an un bargain or contra. In the 
Stat, 13 Eliz. c. 7, (See title Panirupts,) it is uſed m- 
ply, in the ſenſe explained by Dei, for making Cen- 
tracts. 


CHEVITLE, and CHRVISCA, Ileads of ploughed | 


lands, Mon. Angl. tom. 2. F. 116. 

CHIEF-RENTS, The rents of freeholders of manors 
often ſo called, 7. e. reditus ca- tales. They are alſo de- 
nominated guit-rents, quiet? diu; becaule thereby the 
renant goes quit and free of all other ſervices. 2 Comm. 
42. See tit. Rents, | | 

CHIEF PLEDGE, See title Headberough. 

; CHIEF (TENANTS in). Tenants in capite, holding 
immediately under the king, in right of his crown and 
dignity. See titles Capite, Tenure, 

CHILDREN, As to deviſes to, See title Deri/2; See 
alſo titles Deſcent, Heir, Limitation, Por, ume 
Child, &c, 

Vol. I. 
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CHILD WIT, Sax. ] A fine or penalty of a bond- wo- 
man unlawfully begotten with child. Cowl ſays, it fig- 
nifieth a power to take a fine of your bond-woman gotten 
with child without your conſent: and within the manor 
of 1;ittle in Com. E/cx, every reputed father of a baſe 
child pays to the lord for a fine 35. 4d. where it ſeems 
to extend as well to free as bond-women ; and the cuſtom 
is there called childtoit to this day. See title Bafard. 

CHIMIN, Fr. chemin; wia.] In law phraſe is a way 
which is of two ſorts; the King's highway, and a private 
way. 

The King's Highway, (chiminus regius) is that in which 
the King's ſabjeds and all others under his protection, have 
free liberty to paſs ; though the property of the ſoil where 
the way lies, belongs to {ome private perſon. 

A private way is that in which one man or more have 
liberty to paſs, through the ground of another, by pre- 
ſcription or charter; and this is divided into chimin in 
2799 and chimin appendant, 

Chimin in gro/5 is where a perſon holds a way princi- 
pally and ſolely in itſelf. | 

Chimin appendant is that way which a man hath as ap- 
purtenant to ſome other thing : as if he rent a cloſe or 
palture, with covenant for ingreſs and egreſs through ſome 
other ground in which otherwiſe he might not paſs. 
Kitch. 117 : Ce. Lit. 56 :—See titles Highway ; Treſpaſs ; 


ay. 

CHIMIN AGE, (chiminazium). Toll due by cuſtom for 
having a way through a foreſt; and in ancient records it 
is ſometimes called pedagiums Cromp. Juriſd. 189: Co. 
Lit. 56 : See Chart. Foreſt. cap. 14. | 

CHIMNEY-MONEY, Otherwiſe called Learth-money. 
A duty to the crown impoled by Stat. 14 Car. 2. cap. 2, 
of 25. for every hearth in a houſe, Now long fince re- 

aled. 

FeCHHIUNEV-SwERPE RS. By fat. 28 Geo. 3. c. 48, 
churchwardens and overſeers with the conſent of two 
juſtices may bind boys of eight years old or upwards; and 
who, themſelves or their parents are chargeable to the 
pariſh, or who ſhall beg; or with the conſent of their 
parents; to be apprentices to chimney ſweepers until they 
are ſixteen years old. 5. 1. 

The form of the indenture is ſettled by a ſchedule an- 
nexed to the ſtatute, —In that the maſter covenants to 
find the boy with decent clothing—to permit him to attend 
public worſhip; and to obſerve the ſtatute in the ſeveral 
particulars mentioned. —Al! other indentures and agree- 
ments are declared void; and any chimney ſweeper 
keeping an apprentice under eight years old is to forfeit 
not more than 101. nor leſs than 5 J. for each. 5 4. 

One juſtice is authoriſed to ſettle all complaints of ill 
uſage by the maſters, or ill behaviour in the boys. 5 6. 

No Chimney-ſweeper ſhall keep more than fix appren- 
tices at once; the maſter's name and place of abode are 
to be iaſcribed on a braſs plate in the front of a leathern 
cap to be provided by the maſter for each apprentice, to 
be worn by the boy when on duty. For every apprentice 
above fix, and for neglecting to provide their caps the 
maſter is to forfeit not exceeging 100. nor leſs than 5 2, 
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{f the maſter ſha!l mis. uſe or evil-treat his apprentice, 
or be guilty of the breach of any of the covenants in 
his indeature he ſhall forfeit, not mote than 104. nor leſs 
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The ſtatute containing the foregoing and other hu- 
mane regulations was obtained by the exertions of the 
benevolent Mr. Jonas Hanway ; to whom the Publick 
and the Poor are indebted for many laudable charities. 
CHINA and JAPAN WAKES, To what duties lia- 
ble, Cc. fee fat. 7 Geo. 1. f. 1. c. 21. and title Navisation- 
Acts. 
CHIPP, CHEA?, CHIPPING, Signifies the place 
to be a market town, as Chippenham, &c. Blount. | 
CHIPPINGAVEL!, or cheapingauel, toll for buying 
and ſelling. | | | 
CHIRCHGEMOT,CHIRGEMOT, KIRK-MOTE.] 
Circoemot (Sax.) forum ccelgfiaſticum. — Leg Hen. 1. c. 8. 
4 Inſt. 321.—A Synod—l1rc is uſed for a meeting in a 
church or veſtry. Blount. | 
CHIROGRAPH, chiragraphum, or ſcrigtum chirogra- 


atum.] Any public inſtrument or gift of conveyance, at- 


teſted by the ſubſcription and croſſes of witneſſes, was in 


the time of the Saxons called chirographum ; which being 
ſomewhat changed.in form and manner by the Normans, 
was by them ſtiled chr in following times, to pre- 
vent frauds and concealments, they made their deeds of 
mutual covenant in a /cript and veſcript, or in a part and 
counter-part, and in the middle, between the two copies, 
they drew the capital /erters of rhe alphabet, and then tal- 
lied or cut aſunder in an indented manner, the ſheet or 
kin of parchment ; which being delivered to the two 
parties concerned, were proved authentick by matching 
with and anſwering to one another: and when this pru- 
dent cuſtom had for ſome time prevailed, then the word 
chirographum was appropriated to ſuch bipartite writings 
or indentures. 

Anciently when they made a chirograph or deed, 
which required a counter part, they ingroſſed it twice 
upon one piece of parchment contrariwiſe, leaving a ſpace 


between, in which they wrote in great letters the word 


CHIRDGRYPÞPH; and then cut the parchment in 
two, ſometimes even and ſometimes with indeuture, through 
the midſt of the word: this was afterwards called div:- 
denda, becauſe the parchment was ſo divided or cut; and 


it is ſaid the firſt uſe of theſe chirographs was in Henry the 


Third's time. a 
Chirograph was of old uſed for a fine ; the manner of in- 
roſſing whereof, and cutting the parchment in two pieces, 
is ſtill obſerved in the Chirographer”s office: but as to deeds, 
that was formerly called a Chirograph, which was ſub- 
ſcribed by the proper hand- writing of the vendor or debtor, 
and delivered to the vendee or creditor: and it differed 
from /ymgraphus, which was in this manner, viz. Both 
parties, as well the creditor as debtor, wrote their names 
and the ſum of money borrowed, on paper, &c. and the 
word SPNGRAPHUSD in capital letters in the mid- 
dle thereof, which letters were cut in the middle, and one 
part given to each party, that upon comparing them (if 
any diſpute ſhould ariſe) they might put an end to the dif- 
ference. The chirographs of deeds have ſometimes con- 
cluded thus: Et in hujus rei teſtimonium huic ſcripto, in 
zodum chirographi confecto, viciſſim frgilla noſtra appoſuimus. 
The chirographs were called chartæ diviſæ, ſcripta per 
chirographos divi/a, chartæ per alphabetum diviſe ; as the 
chirograpbs of all fines are at this time. Kennet's Antig. 
177 : Mon. Augl. tom. 2. P. 94. WL, 
CHIROGRAPHER OF FINES, chirographus finium 
& concerdiarum, of the Greek XupypaPÞor, a compound ot 
Xe?ps manus a hand, and yeoPu /cribo, I write 3 A: writing 


CHO 
of a man's hand.] That Officer in the C-7:»mon Pleas whe 
ingroſſeth fines, acknowledged in that court into a pers 
petual record, after they are examined and paſſed in the 
other offices, and that writes and delivers the indentures 
of them to the party: and this officer makes out two in- 
deatures, one for the buyer, another for the ſeller ; and 
alſo makes one other indented piece, contajning the effect 
of the fine, which he delivers to the cos brevium, which 
is called the foot of the fine. The chirographer likewiſe, 
or his deputy, proclaims all the fines in the court every 


term, according to the ſtatute, and endorſes the procla- 


mations upon the backſide of tie foot thereof; and always 
keeps the writ of covenant, and note of the fine: the chi- 
rographer ſhall take but 45. fee for a fine, on pain to for- 
feit his office, c. Stats. 2 H. 4. c. 8: 23 Elix. c. 3. 


2 Inft. 468. 


CHIRURGEON, See Surgeon. 

CHIVALRY, /ervitium militare, from the Fr. chewalier. ] 
A tenure of lands by knights ſervice ; whereby the te- 
nant was bound to perform ſervice in war unto the king, 


or the meſne lord of whom he held by that tenure.— 


See title Tenures. | 

Chivalry was of two kinds, either regal, held only of the 
King, or commor, held of a common perſon : that which 
might be held only of the King was called Serwitium or 
ferjeantia, and was again divided into grand and petit ſer- 
jeanty; the grand /erjeanty was where one held lands of 
'the King by ſervice, which he ought to do in his own 
perſon, as to bear the King's banner or ſpear, to lead 
his hoſt, or to find a man at arms to fight, Ar. Perit 


. ſerjeanty was when a man held lands of the King to 


yield him annually ſome ſmall thing towards his wars, 
as a ſword, dagger, bow, £c.—See title Serjeanty. 

Of the Court of Chivalry its power and juriſdiction, See 
poſt title Court of Chivalry. 

CHOCOLATE, See Cofe. 

CHOP-CHURCH, eccleffarum permntatio.] Ie a word. 
mentioned in a ſtatute of King Hen. 6. by the ſenſe of which; 
it was in thoſe days a kind of trade, and by the judges” 
declared to be lawful : but Brooke in his Abridgment ſays, 
it was only permi//able by law: it was without a doubt a 
nick-name given to thoſe that uſed to change benefices z 
as to a chop and change is a common expreſſion. 9 Hen. 6. 
cap. 65. Vide Litera mifſa omnibus epiſcopis, Qe. contra 
Choppe-Churches, anno 1391. Spelm. de Con. vol. 2. 


642. | 
# CHORA L, choralis.] Signifies any perſon that by virtue 
of any of the orders ot the clergy, was in ancient time 
admitted to fit and ferve God in the choire; Dugdale in 
his Hiſtory of St. Paul's Church ſays, that there were far- 
merly ſix Vicars Choral belonging to that church. 

CHOREPISCOPI, See Sagan. 

CHOSE, Fr. A thing.] Uled in the common law with 
divers epithets; as cheſe local, choſe tranſitory, and choſe * 
in action. Choſe local is ſuch a thing as is annexed to a 
place, as a mill, and the like: and che tranſitory is that 
thing which is moveable, and may be taken away, or car- 
ried from place to place: chſe in action is a thing incor- 
poreal, and only a right; as an annuity, obligation tor 
debt, Sc. And generally all cauſes of ſuit for any debt, 

duty, or wrong, are to be accounted choſes in action: and 
it ſeems cho/e in action may be alſo called choſe in ſuſpence, 
. becauſe it hath no real exiſtence or being, nor can pro- 
perly be ſaid to be in our poſſeſſion. Bro. title Chy/e in 
Aclion: I Lil, Mr. 264. 


A perſon. 


c H Os E. 


A perſon diſſeiſes me of land, or takes away my goods; 
my right or title of entry into the lands, or action and 
ſait for it, and ſo for the goods, is a che in adtion: ſo a 
debt on an obligation, and power and right of action to 
ſue for the ſame. 1 Brown/. 33. And a condition and 
power of re-entry into land upon a feoffment, gift or 
grant, before the performance of the condition, is of the 
nature of a cho/e in adtion. Co. Lit. 214: 6 Rep. 50: 
Dyer 244. If one have an advowſon, when the church 
becomes void, the preſentation is but as a che/e in action, 
and not grantable, but it is otherwiſe before the church 
is void. Dyer 296. Where a man hath a judgment 
againſt another for money, or a ſtatute, theſe are ches in 
action. An annuity in fee to a man and his heirs, is 
* grantable over: but it has been held, that an annuity is 
a choſe in action, and not grantable: 5 Rep. 89: Fitx. 
Grant, 45, A choſe in action cannot be transferred over; 
mor is it deviſable : nor can a cheſe in action be a ſatisfac- 
tion, as one bond cannot be pleaded to be given in ſatis- 
faction for another: but in equity ch in action may be 
aſſignable; and the King's grant of a choſe in action is 
good. Cro. Tac. 170, 371: Chanc. Rep. 169. 

Charters, where the owner of the land hath them 
in poſſeſſion, are grantable: a poſſibility of an intereſt 
or eſtate in a term for years, is near to a choſe in action, 
and therefore may not be granted ; but a poſlibility, 
joined with an intereſt, may be a grantable chattel. Co. 
Lit. 265: 4 Rep. 66: Moor Ca. 1128. And this the law 
doth provide, to avoid multiplicity of ſuits, and the ſub- 
verſion of juſtice, which would follow if theſe things 
were grantable from one man to another. Dyer 30: 
Plowd. 185. | 

But by releaſe cho/zs in ation may be releaſed and diſ- 
charged for ever ; but then it muſt be to parties and pri- 
vies in the eſtate, Cc. for no ſtranger may take advan- 
tage of things in action; ſave only in ſome ſpecial caſes; 
Co. Lit. 214: Yelv. 9, 85,—See title Afignment. 

CEHRISM, A confection of oil and balſam conſecrated 
by the biſhop, and uſed in the Popi ceremonies of baptiſm, 
confirmation, and ſometimes ordination. 

CHRISMALE, Chri/mal, chriſem, the face - cloth, or 

iece of linen laidover the child's head at baptiſm, which 
in ancient times was a perquiſite due to the pariſh prieſt. 
Statut. ęid. Epiſ. Saliſbur. An. 1256. 

CHRISMATIS DENARII, Chriſom pence, money 
Paid to the dioceſan, or his ſuffragan, by the parochial 
clergy, for the chriſom conſecrated by them about Eaſter, 
for the holy uſes of the year enſuing. This cuſtomary 
Payment being made in Lent near Eafter, was in ſome 
places called Quadrageſimals, and in others Paſchals and 
Eaſter-pence. L he biſhop's exaction of it was condemned 
by Pope Pius XI. for ſimony and extortion ; and there- 
upon the cuſtom was releaſed by ſome of our EA 
biſhops.— See Carmlar. Mon. de Bernedy, MS. Cotton, 

CHRISTIANITATIS CURIA, The court chriſtian, 
or eccleſtailical judicature, See Cour? Chriſtian. 

CHRISTIANITY. Of the puniſhment of offences 
againſt, See titles Bla/phemy, Here/y, and allo title Religion. 


CHURCH. 
EccLesia.,—A Temple or building conſecrated to 
the Honour of God and religion, and anciently dedi- 
cated to ſome Saint, whoſe name it aſſumed ; or it is an 


&ffembly of perſons united by the profeſſien of the ſame Chri/- 


CHURCH... 


tian faith, met together for religious worſhip. A Church ts 


be adjudged ſuch in law mult have adminiſtration of the 
ſacraments and ſepulture, annexed to it. If the king 
founds a church, he may exempt it from the ordinary's 
juriſdiction; but it is otherwiſe in caſe of a ſubject. 

The mauner of founding churches in ancient times was, 
after the founders had made their applications to the 


| biſhop of the dioceſe, and had his licence, the biſhop or 


his commiſſioners ſet up a croſs, and ſet forth the church- 
yard where the church was to be built; and then the 
founders might proceed in the building of the church, and 
when the church was finiſhed, the biſhop was to conſecrate 
it; and then, and not before, the ſacraments were to be 
adminiſtered in it. Srillingfleet”s Ecclefia/?. Caſes. But by 


the common law and cuſtom of this realm, any perſona” 


who is a good chriſtian, may build a church without li- 
cence from the biſhop, ſo as it be not prejudicial to any 
ancient.churches ; though the law takes no notice of it as. 
a church, till conſecrated by.the biſhop, which is the rea- 
ſon why church and no church, &c, is to be tried and cer- 
tified by the biſhop. And in ſome caſes, though a chw-c5 
has been conſecrated, it muſt be conſecrated again ; as in 
caſe any murder, adultery, or fornication be committed 
in it, whereby it is defiled; or if the church be deſtroyed 
by fire, Fc. ; 

The ancient ceremonies in conſecrating the ground on 
which the church was intended to be built, and of the 
church itſelf after it was built, were thus : when the ma- 
terials were provided for building, the biſhop came in his 
robes to the place, c. and having prayed, he then per- 
fumed the ground with incenſe, and the people ſung a 
collect in praiſe of that ſaint to whom the church was de- 
dicated ; then the corner ſtone was brought to the biſhop, 
which he croſſed, and laid for the foundation: and a 
great feaſt was made on that day, or on the ſaint's day 
to which it was dedicated; but the form of conſecration 
was left to the diſcretion of the biſhop, as it is at this day. 

A Church in general conſiſts of three principal parts, 
that is, the belfrey or Reeple, the body of the church with 
the iſles, and the chancel : and not only the freehold of 


the whole church, but of the church-yard, are in the par- 


ſon or reor ; and the parſon may have an action of treſ- 
paſs againſt any one that ſhall commit any treſpaſs in the 
church or church yard; as in the breaking of ſeats annexed 
to the church, or the windows, taking away the leads, or 
any of the materials of the church, cutting the trees in the 
church-yard, Sc. But church-wardens may by cuſtom have 
a fee for burying in the church; the church-yard is a 
common place of burial for all the pariſhioners. Fen, 
274: Keb. 504, 523.—But ſee Oo. Jac. 367: Gi, 4533 
and poſt 8 III. 2 POOP als 

And it ſeems that actions for taking away the /eats 
muſt be brought in the name of the church-wardens, the 


pariſhioners being at the expence of them. Raym, 240: 


12 Co. 105: 3 Com Dig. title HH (F. 3.) 

If a man erect a pew in a chr, or hang up a bell, 
Dc. therein, they thereby become church goods, though 
not expreſsly given to the church ; and he may not after- 
wards remove them. Shaw. P.L. 79. 'The parſon only 
is to give licence to bury in the chur:b; but for defacing 
a monument in a church, &c, the builder or heir of 
the deceaſed may have an action. C9. Fac. 367. And 
a man may be indicted for digging up the graves of 
perſons buried, and taking away their burial dreiſes, Sc. 
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The property whereof remains in the party who was the | 


owner when uſed, and it is ſaid an offender was found 
guilty of felony in this caſe, but had his clergy. Co. 
it. 113. : 

Though the parſon hath the freehold of the church 
and church: yard, he hath not the fee-fimple, which is al- 
ways in abeyance ; but in ſome reſpects the parſon hath 
a fee-ſimple qualified. Lit. 644, 645. The chancel of 
the church is to be repaired by the parſon, unleſs there 
be a cuſtom to the contrary ; and for theſe repairs, the 
parſon may cut down trees in the church-yard, but not 
otherwiſe. See Stat. 35 Ed. 1. „l. 2, Ne Rector profternat, 
Se. The churchwardens are to ſee that the body of 
the church and ſteeple are in repair; but not any ifle, 
Se. which any perſon claims by preſcription, to him 
or his houſe: concerning which repairs the Canons re- 
quire every perſon who hath authority to hold eccleſiaſti- 
cal viſitation to view their churches within their juriſdic- 
tions once in three years, either in perſon, or cauſe it to 
be done; and they are to certify the defects to the or- 
dinary, and che names of thoſe who ought to repzir them; 


and theſe repairs muſt be done by the church! ar- 


dens, at the charge of the pariſhioners. Can. 86: 1 Med, 
236. See poſt title Church-wardens, III. 2. 

By the Common law, pariſhioners of every pariſh are 
bound to repair the church : but by the canon law, the 
parſon is obliged to do it; and ſo it is in foreign coun- 
tries. 1 Salk. 164. In London the pariſhioners repair both 
the church and the chancel. The Spiritual Court may 
compel the pariſhioners to repair the church, and ex- 
communicate every one of them till it be repaired ; but 


thoſe that are willing to contribute ſhall be abſolved till | 


the greater part agree to a tax, when the excommunica- 


tion is to be taken off; but the Spiritual Court cannot 


aſſeſs them towards it. 1 Med. 194: 1 Vent. 367. For 
though this Court hath power to oblige the pariſhioners to 
repair by eccleſiaſtical cenſures ; yet they cannot appoint 
in what ſum, or ſet a rate, for that muſt be ſettled by 
the church-wardens, &c. 2 Mod. 8. | | 

If a church be down, and the pariſh is increaſed, the 
greater part of the pariſh may raiſe a tax for the neceſſary 
inlarging it, as well as the repairing thereof, Sc. 1 Mod. 


237. But in ſome of our books it is ſaid, that if a church 


falls down, the pariſhioners are not obliged to rebuild it ; 
though they ought to keep it in due repair. 1 Vent. 35.— 
On re-building of churches, it is now uſual to apply for, 
and obtain 27%, on the petition of the pariſhioners, 
to collect the charitable contributions of well-diſpoſed 
chriſtians, to aſſiſt them in the expence. See poſt title 
Courch-avardens, III. 2. 

For church ornaments, utenſils, Sc. the charge is upon 
the perſonal eftates of the pariſhioners; and for this reaſon 
perſons muſt be charged for theſe, where they live: but 
though generally lands ought not to be taxed for orna- 


ments, yet by ſpecial cuſtom, both lands and houſes may 


be liable to it. 2 If. 489: Cre. Elix. 843: Hethy 131. 
It has been reſolved that no man ſhall be charged for his 
land to contribute to the church reckonings, if he doth 
not reſide in the ſame pariſh. Moor 554. 

By Stat. 37 H. 8. c. 21, churches not above fix pounds 
a year, in the King's books, by aſſent of the ordinary, 
patron and incumbent, may be united: and by Szar. 
17 Car. 2. c. 3, in cities and corporations, &c. churches 
may be united by the biſhop, patrons, and chief ma- 


| account of the origin and progreſs of theſe S:des-men. 
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giſtrates, unleſs the income exceeds 1007. per ann. and 
then the pariſhioners are to conſent, &c, See tit. Union. 

For compleating of St. Paul's Church, and repairing 
W:fminfler Abbey, a duty 6f 2 5. per chaldron on coals 
was granted; and the churchyard is to be incloſed, and 
no perſons build thereon, except for the uſe of the church. 
1 Arun. f. 2. c. 12. | Eh 
Fifty new ch:irches are to be built in or near London and 
W:Rminfter, for the building whereof a like duty is 
granted upon coals, and commiſſioners appointed to 
purchaſe lands, aſcertain bounds, Sr. The rectors of 
which churches were to be appointed by the crown, and 
the firſt church-wardens and veſtrymen, c. to be elected 
by the commiſſioners. Stat. g An. cap. 22. and ſee Sat. 
10 Aum. c. 11. A duty is alſo granted on coals imported 
into London, to be appropriated for maintaining of mi- 
niſters for the fifty new churches. Stat. 1 Gro. 1. cap. 23. 

No man ſhall cover his head in the church in time of di- 
vine ſervice, except he have ſome infirmity, and then 
with a cap; and all perſons are to kneel and ſtand, Oc. 
as directed by the Common Prayer during ſervice. Can. 18. 

No ill language is to be uſed, or noiſe made in churches 
or church. yards; and perſons ſtriking, or laying violent 
hands on others there, are to be excommunicated ; and 
ſtriking with a weapon, or drawing a weapon with intent 
to ſtrike, ſhall loſe one of their ears: and a man may 
not lawfully return blows in his own defence in theſe 
Caſes. Stat. 5 & 6 Ed. 6, cap. 4: 1 Hawk. P. C. c. 63. 
a? Ne F 

No fairs or markets ſhall be kept in church yards. Star. 
. | 

Any perſon may be indicted for indecent or irreverent 
behaviour in the church; and thoſe that offend againſt the 
acts of uniformity, are puniſhable either by indictment 
upon the ſtatute, or by the Ordinary, Sc. See further 
titles Churchwartens; Parſons. And as to offences in not 
coming to church, See titles D*/:xters, Religion. 


CHURCHGEMOT. Vide Chirchgemot. 


CHURCH-WARDENS. 

Anciently ſtyled Church-Recves or Ecclefie” Guardiani.] 
Officers inſtituted to protect the edifice of the church; to 
ſuperintend the ceremonies of public worſhip ; to pro- 
mote the obſervance of religious duties; to form and 
execute parochial regulations; and to become, as occaſion 
may require, the ga repreſentatives of the body of the pariſh. 

The office was originally confined to ſuch matters 


only as concerned the Church, confidered materially as 


an edifice, building, or place of public worſhip ; and 
the duty of ſuppreiling profaneneſs and immorality was 
intruſted to two perſons annually choſen by the pariſhion- 
ers, as aſſiſtants to the church-wardens; who, from their 
power of inquiring into offences, detrimental to the in- 
tereſts of religion, and of preſenting the offenders to the 
next provincial council, or epi/copal ſynod, were called. 
queſt-men or ſynods-men, which laſt appellation has been 
converted into the name of /d-s-men., But great part of 
the duty of theſe tees /pmodales, or ancillary officers, is 
now devolved. upon the church-wardens ; the ſphere of 
whoſe duty has, ſince the eſtabliſhment of the Over- 
feers of the poor, been conliderably enlarged ; and is alſo 
diverted into various channels by many modern acts of 
parliament. See Paroch. Antiq. 649, for a more particular 


Under 


. Under this head it will be proper to conſider, 


I. 1. Of the Election of Churchwardens, 2. Of Ex- 
emptions from being elected. 
II. Of their Intereſ in the Things belonging to the Church. 
III. 1. Of their Power ; and 2. Duty. 
IV, Of their Accounts. 


I. They are generally choſen by the joint conſent of 
the pariſhioners and miniſter; but & c:/om, (on which 
the right of chooſing theſe officers entirely depends, 
2 Atk, 650: 2 Stra. 1246.) the miniſter may chooſe one, 
and the pariſhioners another; or the pariſhioners alone 
may ele& both. 1 Vent. 267. But where the cuſtom of a 
pariſh does not take place, the election ſhall be accord- 
Ing to the directions of the canons of the church: Can. 
89, 90: which dire@ that all church-wardens or queit- 
men in every pariſh, ſhall! be choſen by the joint conſent 
of the miniſter and the pariſhioners, if it may be; but if 
they cannot agree upon ſuch a choice, then the miniſter 
ſhall chooſe one, and the pariſhioners another: and with- 
out ſuch a joint or ſeveral choice, none ſhall take upon 
them to be church-wardens. Gib/. Cod. 241, 2: 1 Stra. 
I45. 

it the Parſon or Vicar, who has, by cuſtom, a right 
to chuſe ee church- warden,“ be under ſentence of deprica- 
tion, the right of chooling Seth reſults to the pariſhioners, 
Carth. 118. 

The parſon cannot intermeddle in the choice of that 
churchwarden which it is the right of the pariſhioners by 
cuſtom to ele. 2 SA. 1045, —Under the word Parſon 
a Curate is included. 2 Cra. 1246. 8 

In moſt of the pariſhes in London, the pariſhioners 
chooſe both church- wardens by cuſtom; but in all pa- 
riſhes erected under S/ 9g An. c. 22, the canon ſhall take 
place; (unleſs the act, in virtue of which any church was 
erected, ſhall have ſpecially provided that the pariſhioners 
ſhall! chooſe both;) inaſmuch as no caffom can be pleaded 
in ſuch new pariſhes. G:6/.215 : Co, Lit. 113: 1 Ro. Abr. 
339: Cre. face 532: 1 Comm. 77. 

In the election of church-wardens by the pariſhioners, 
the majority of thoſe who meet at the Veftry, upon a 
written notice given for that purpoſe, ſuall bind the reſt 
of the pariſh. Laue 21. 

By cuſtom alto, the choice of church wardens may be 
in a /ele weſtry, or a particular number of the pa- 
riſhioners, and not in the body ofthe patithioners at large. 
Hard. 37 8: 1 Med. 181. See this Dic. title /efry. 

In ſome caſes the lord ot the manor preicnbeth for the 
appointment of church-wardens : and this ſhall not be 
tried in the Eccleſiaſtical Court, although it be a pre- 
ſcription of what appertains to a ſpiritual thing. God. 
153: 2 Infl.6 

The validity of the cuſtom of chooſing church-wardens 
is to be decided, like all other cufloms of the rea!m, 
by the courts of common lag, and nat by the /{piritual 
Court. Cro. Car. 552: b M. 89: 2 Li. Raym. 1008: 3 
Selk. 88: 1 Bac. Ab. 371.—80 alio the legaiity of the 
votes given on the election is to be determined by the 
Common law. Furr. 1420.— But the Spir cual Court may 
become the means of trying the validity of the clection by 
a return of © not elected not duly elected, or any other 
- return that anſwers the writ, and affords an opportunity 
of trying the right in an action for a falſe return. 1 Ld. 
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CHURCH-WARDENS I. II. 


Raym. 138: Stra. 610: 2 Ld, Raym. 1379, 1405: 2 Salk. 
433: 5 Mod. 325: Cowp, 413. 5 

The pariſhioners are alſo ſole judges of what deſcrip- 
tion of perſons they think proper to chooſe as church- 
wardens; the Spiritual Court therefore cannot in any 
caſe controul or examine into the propriety of the election. 
1 Salk, 166: See alſo the authorities immediately pre- 
ceding. And the pariſhioners may, for miſbehaviour, re- 
move them. 13 Co. 70: Com. Dig. 3. tit. EHliſe (F. 1.)— 
An indidment allo lies againſt them for corruption and 
extortion in their office. 1 Sid. 305. 

The court of King's Bench will not grant a mandamus 
to the church-wardens, to call a veſtry to elect their ſuc- 
ceſſors. Stra. 686. Sed vid. Stra. 52.—Nor will the Court 
grant a gue warranto to try the validity of an election to 
the office. 4 Term Rep. 382. 

They are ſworn into their offices by the Archdeacon or 
Ordinary of the dioceſe, and if he refuſe, a mandamus 
ſhall iſſue to compel him. Cro. Car. 55 1: 5 Com Deg. tit. 
Mandamus (A.) and the authorities there cited, and with- 
out fee. 1 Salk, 330. But the oath muſt be general, to exe- 
cute their duty truly and faithfully Hard. 354: and under 
Stats. 4 Fac. 1. c. 5: I Jac. I. c. 9 & 21 Jae. 1. c. 7, to 
execute the laws againſt drunkenneſs. See 2% III. 2. 

If a church-warden properly appointed, refuſe to take 
the oath, he may be excommunicated. Gib/. Cod. 96 f: 
1 Mod. 194. and he muſt not execute the office till he is 
ſworn. Gib/. 243: Shaw. P. L. 70. 

2. All pecrs of the realm, by reaſon of their dignity, 
are exempted from the oftice. G., 2i5. So are all clerg yo 
men, by reaſon of their order. 6 Mod. 140: 2 S4. 1107: 
1 Ld. Raym. 265.— Members of Parliament by reaſon of their 
privilege. Gi2/. Cod. 215. - Hacki Berrifters—and ſuch 
only, as it ſeems.—Attornics. Com. Dig. tit. Attorney(B. 16.) 
Clerks in Court. 1 Ro. Rep. 308, but fee Mar. 30.—Phy- 

fecians, Surgeons, Hpoihbecaries, Aldermen, Diſſenters, Difſent- 


ig Tearhers, Proſecutors of Felons, Militia- men. See tit. 


Conflable, II. 2. 

No perſon living eut of the fariſb, although he occu- 
pies lands within the pariſh, may be choſen church- 
warden; becauſe he cannot take notice of abſences from 
church, nor diſorders in it, for the due preſenting of 
them. G. 215. | 


II. Church M ardens are a corporation by cuſtom, to ſue 
and be ſued for the goods of the church; and they may 
purchaſe g--4s, but not /ands, except it be in Louton, by 
cuitom. Zones 439: Cro. Car. 532, 552: 4/ u. 525. 1: 1 
Ld. Raym. 337 : Co. Lit, 3. 

In the city of London, by ſpecial cuſtom, the chich- 
wardens, with the miniſter, make a corporation for lands 
as well as geods; and may as ſuch, hold, purchaſe and 
take /ands for the uſe of the church, Sc. And there is 
alſo a cuſom in Londen, that the miniſter is there ex- 
cuſed from repairing the. chance! of the church. 2 Cro. 
325 : Co. Lit. 3: 1 Ret. Abr. 330. Churchwardens may 
have appeal ot robbery for ſtealing the goods of the church. 
i Kel. Ar. 393: C. Elix. 179. - And they may alto pur- 
chaſe gones tor the ufe of the pariſh. Mar. 22, 67: Cro. 
Car. 552: 3 Bui. 264 : IN. 173 — They may allo take 
money or things (by legacy, gitt, Sc.) zor the benefit of 
the church. 2 P. I ms. 125. And they may diſpoſe of 
che goods of the church, with the conſent of the pariſvioners. 
1 Ro. Ab. 393: 1 Vent, 89: Cro. Fac. 234: 4/ iu. 526. 
: But 
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CHURCH-WARDENS III. 


But the churchivardens (exept in London) have no right 


to, or intereſt in the freeho!d and inheritance of the 
church, which alone belongs to the parſon or incumbent. 
Comp. Incumb. 381 : 1 Bac, Ab. 372: 1 ent. 127: 4 Vin. 


527. 


They may bring an appeal of robbery for goods of the 


church ſeloniouſſy ſtoſen— F. B. vol. 11. p. 27. —and 
ereAment for land leaſed to them for years. Runnington's 


 Ejettments 9: 3 Com. Dig. Eſgliſe (F. 3.) 


If they waſte the goods of the church, the new church- 


wardens may have actions againſt them, or cl them to 


account; though the pariſhioners cannot have an action 
againſt them for waſting the church goods, for they muſt 


make new churchwardens, who muſt proſecute the for- 


mer, Sc. 1 Danv. Abr. 788: 2 Cro. 145: Bro. Account 1. 
They have a certain ſpecial property in the organ, bells, 
pariſh-books, bible, chalice, ſurplice, &c. belonging to 
the church; of which they have the caſfody on behalf of 
the pariſh, whoſe property they really are; for the tak- 
ing away, or for any damage done any of theſe, the 


churchwardens may bring an action at law, and there- 
fore the parſon cannot ſue for them in the Spiritual 


Court. 1 Bac. Abr. 372: 1 Ro. Rep. 255.—See Cro. Eliz. 
179: 1 Vent. 89: 7 Mod. 116. N 

But they have not, virtute officii, the cuſtody of the 
title deeds of the advowſon, though they are kept in a 
eheſt in the church. 4 Term Rep. 351. 


III. 1. Church-wardens have power and authority 
throughout the pariſh, though it extends into different 


hundreds and counties; being, though temporal officers, . 


employed in eccleſiaſtical affairs, and mutt therefore fol- 
low the eccleſiaſtical diviſion of the Kingdom. Shaw. 
P.L. 86. | 

They have, with the conſent of the miniſter, the placing 
the pariſhioners in the ſeats of the body of the church, 
appointing gallery-keepers, ©. reſerving to the Ordinary 
a power to correct the ſame; and in London, the chu ch- 
evardens have this authority in themſelves. : 

Particular perſons may pre/cribe to have a ſeat, as be- 


longing to them by reaſon of their eſtates, as being an 
ancient meſſuage, c. and the ſeats having been con. 


ſtantly repaired by them: alſo one may preſcribe to any 
ile in the church, to it, and to bury there, always repairin 

the ſame. 3 Inſt. 202: Cro. Fac. 366. If the Ordinary dif 
Places a perſon claiming a ſeat in a church by preſcrip- 
tion, a prohibition ſhall be granted, Sc. 12 Rep. 100. 
'The parſon impropriate has a right to the chief ſeat in 
the chancel ; but by preſcription another pariſhioner may 


| have it. Noy's Rep. | 


Beſides their ordinary power, the church-wardens have 
the care of the benefice during its vacancy: and as ſoon 
as there is any avoidance, they are to apply to the Chan- 


cellor of the dioceſe for a ſequeſtration ; which being 


granted, they are to manage all the profits and expences 
of the benefice for him that ſucceeds, plough and ſow his 
glebes, gather in tithes, thraſh out and ſell corn, repair 
houſes, Ic. and they muſt ſee that the church be duly 
ſerved by a curate approved by the biſhop, whom they 


are to pay out of the profits of the benefice. 2 Inf. 489: 


Shaw. P. L. 99 : Stat. 13 & 14 Car. 2. c. 12. . 
The church wardens have not originally power to make 

any rate themſelves, excluſive of the pariſhioners, their 

duty being only to ſummon the pariihioners, to a very, 


who are to meet for that purpoſe ; and, when they are 
aſſembled, a rate made by the majority preſent ſhall bind 
the whole pariſh, although the church-wardens voted 
againſt it. Comp. Incumb. 389: 1 Vent. 367 : 1 Bac. Abr. 
373: 3 Term Rep. 592. | 

But if the church-wardens give the pariſhioners due 
notice, that they intend to meet for the purpoſe of mak- 
ing a rate to repair the church, and the pariſhioners re- 
fuſe to come, or being aſſembled, refuſe to make any rate, 
they may make one without their concurrence ; for they 
are. liable to be puniſhed in the ecoleſiaſtical courts for 
not repairing the church, Degge 172: 1 Vent. 367: 1 Mad. 
79, 194, 237 :—See further on this ſubject, title Yeftry. 
A taxation by a pound-rate is the moſt equitable way, 
which if refuſed to be paid, ſhould be proceeded for in 
the Eccleſiaſtical Court; and Qualers are ſubjeR to ſuch 
church rate, recoverable as their tithes, Wood's Inf. b. 1. 
c. 7: Gibſ. 219: Degge 171. | 

2. Their Duty is extenſive and various; the heads of it 
are therefore here ranged alphabetically. 

Apprentices, —vee this Dict. tit. Apprentices, Chimney- 
Sweepers. 

Baftards,—The church-wardens, are bound to provide 
for ſuch for whoſe ſuſtenance the pariſh have made no 


proviſion; and this without an order of juſtices. Hays 


v. Bryant, Trin. 29 Geo. 3. it C. P. 

Belfiy.—Church-wardens ought to keep the keys of, 
and take care the bells are not rung without proper 
cauſe. Can. 88. | 

Briefs.—Church-wardens are by Stat. 4 Anu. c. 14, to 
collect the charity-money upon briefs ; which are letters- 
patent iſſuing out of Chancery, to re-build churches, re- 
ſtore loſs by fire, &c. which are to be read in churches ; 
and the ſums collected, c. to be indorſed on the briefs 
in words at length, and ſigned by the miniſter and cburch- 
wardens ; after which they ſhall be delivered, with the 
money collected to the perſons undertaking them, in a 
certain time, under the penalty of 20/7. A regiſter is to 
be kept of all money collected, Sc. Alſo the under- 
takers in two months after the receipts of the money, and 
notice to ſufferers, are- to account before a Maſter in 
Chancery, appointed by the Lord Chancellor. 
Burial.— The conſent of the church-wardens muſt be 
had for burying a perſon in a different pariſh from that 
in which he dies. It is their duty not to ſuffer ſuicides, 
or excommunicated perſons to be buried in the church 
or church-yard, without licence from the biſhop.— By 
Stat, 30 Car. 2. c. 3, they are to apply to the magiſtrates 
to convict offenders for not burying in woollen.— See alſo 
poft, Regiſter. 

Butter and Checſe.— The penalties under Stat. 13 & 14 
Car. 2. c. 26, for reforming abuſes in, are payable to the 
church-wardens of the pariſh where the offence committed. 

Chimney-Sweepers. See that title in this Dit. 

Church,—Church-warder:s or queſt-men are to take 
care it be well aired, the windows glazed, the floors 
well paved, Sc. If church-wardens ere& or add a new 


gallery, Sc. they muſt have the conſent of the pa- 


riſhioners, and a licence of the Ordinary, but not for 
occaſional repairs. 2 Int. 489: 1 Mod. 273. See ante III. 1. 
They muſt alſo take care to have in the church a large 
bible, a book of common prayer, a book of homilies, a. 
font of ſtone, a decent communion table; with bread and 
wine for the communion, a table-cloth, carpet, and flagon, 

plate, 


CHURCH-WARDENS IV. 


plate, and bow! of filver, gold or pewter. Can. 20: Z. B. 
$ H. 5. p. 4.: Dodt. & Stud. 118: Deg. 151.—Church- 
wardens alſo are to ſign certificates of perſons taking the 
ſacrament, to qualify tor offices. "They are to ſee that the 


ten commandments are ſet up at the Eaſt end of the church, 


and other choſen ſentences upon the walls, with a reading- 
deſkand a pulpit, and a cheit for alms, all at the charge of 
the pariſh. It is alſo the duty of church-wardens to prevent 
any irreverence or indecency from being committed in the 
church ; and therefore they may pull off a perſon's hat in 
the church, or even turn him out if he attempts to diſturb 
the congregation. The church being under the care of 
the church-wardens, they may refuſe to open it at the in- 
lance of any perſon, except rhe payſon, or any one acting 
under him. 1 Sand. 13: 1 Lev. 190: 1 Sid. 301: 3 Salk. 
37: 12 Mod. 433: Can. 85.—They are not to ſuffer any 
ſtranger to preach, unleis he appears qualified, by pro- 
ducing a licence—and ſuch preacher is to regiſter his 
name, and the day when he preached, in a book. Can. 
50, 52. The pulpit is excluſively the right of the par- 
ſon of the pariſh, and the church-wardens are puniſhable 
if they ſhut the door againſt him; and his conſent is 
neceſſary to a itranger's preaching. 3 Salk. 87 : 12 Mod. 


433. See further this Dictionary title Church. 


Church-yards.—By the canons of the church it is or- 
dained that the church-wardens, or queſt-men, ſhall take 
care that the church-yards be well and ſufficiently repair- 
ed, found, and maintained with walls, rails, or pales, as 
have been in each place accuſt-med, at their charges, unto 
whom the ſame, by law, appertaineth ; they are alſo to 
ſee that the church be well kept and repaired: ard by a 
conſtitution of Archbiſhop Winchelſea, this charge is to be 
at the expence of the pariſhioners. 2 rf. 489. (But one 


who has land adjoining to the church yard may by cuſ- 


tom be bound to keep the fences in repair.) —Charch- 
awardens ſhall ſuffer no plays, feaſts, banquets, ſuppers, 
church-ales, drinkings, temporal courts or leets, lay- 
juries, muſters, or any profane uſage to be kept in the 
church or church yard.— Nor ſhall they ſuffer any idle 
perions to abide either in the church-yard or the church- 
porch during the time of divine ſervice or preaching, 
but ſhall cauſe them ro come in or to depart.—So allo, 


by the common law, church-wardens may juſtify the re- 


moval of tumultuous perſons from the church-yard 
to prevent them from difturb?ng the congregation 


whilſt the minifter is performing the rites ot burial. 
I Mod. i63; and by the canon law may prevent an 


excommunicated fenſen from even entering into the church- 
yard at any time or on any pretence. 

Conwenticles,— Char-v-wardens are to levy the penalties 
by warrant of a juſtice, under Stat. 22 Car. 2. c. 1. 

Corn. —Sce Stat. 22 Car. 2. c. 8. 

County Rate. — See Stat. 12 Geo. 2 c. 29. 

Drunter nei. Church-wardens are to receive the penal- 
ties under Stat. 4 Geo. 1. c 5:21 Geo, 2. c. 7. and 1 Jac. 1. 


6. 9. See this Dict. ticle Conflable. 


Faſt-days.—See Stat. 5 Eliz. c. 5. 

Fire.-See this Dict. title Fire. 

Game. — Church wardens are to receive the penalties 
under Stat. 1 Fac. 1. c. 27. Kel | 


7 | 
Greenwich Hoſpital, Church wardens are to fign cer- | 


tiſicates ot out · penſioners under Stat. 3 Gee. 3. c. 16, 
Hawkers and Pealars;— Church-wardens are to appre- 

hend; and receive the penalties under ofat. 9 & 10 M 3. 

c. 27: and 9 Geo, 2. c. 23. 


7 


| 


— 


Militia.— See the Militia- Add 26 Gee. 3. e. 107. 

Nen-conformi//s,—Churchwardens to levy the penalty 
of 12d. on perſons not coming to church each Sunday, 
under Stat. 1 Elis. c. 2. 

Parſon ;—Church-wardens are to obſerve whether 
he reads the thirty-nine articles twice a year, and the 
canons once in the year, preaches every Sunday good 
doctrine, reads the Common Prayer, celebrates the ſa- 
craments, preaches in his gown, viſits the ſick, catechiſes 
children, marries according to law, &c. 

Parifþioners ; Church-wardens to ſee if they come to 
church, andduly attend the worſhip of God ; if baptiſm 
be neglected; women not churched ; perſons marrying 
in prohibited degrees, or without banns or licence; 
alms- houſes or ſchools abuſed ; legacies given to pious 
uſes; c. Can. 117: Co. Car. 291: 1 Vent. 114. 

Por. —Church-wardens are to act in conjunction with 
the over/ſcers; every church-warden being an overſeer, 
but not # contra — See this Dict. title Overſeer, Poor. 

Preſentments.—Church-wardens, by their oath, are to 
preſent, or certify to the biſhop or his officers, all 
things preſentable by the ecclefiaftical law, which relate to 
the church, to the minifter, and to the pariſhioners. Phe 
articles which are delivered to church-wardens for their 
guidance in this reſpect, are, for the molt part, founded on 
the book of canons, and on rubricks of the common prayer. 


They are alſo bound by che 1 Fac. 1. c. 5. to preſent 


tippling or drunkenneſs, and by 3 Fac. 1. c. 4. recu- 
ſants. They need not take a freſh oath upon each pre- 
ſentment they make, nor are they obliged to make pre- 
ſentments oftener than once a year ; but they may do it 
as often as they pleaſe, except there is a cuſtom in the 
pariſh to the contrary ; and, upon default or neglect in 
the church-wardens, the miniſter may preſent ; but ſuch 
preſentment ought to be upon oath. Can. 117: Oo. Car. 
285, 291: 1 Vent. 86, 114. and ſee 1 Vent. 127: 1 Saund, 
13: 1 Sd. 453. 

Rates.—See ante III. 1. 

Recuſants.,—See Prefſentments, Non-conformiſts. 

Regifters. — Church wardens ſhall provide a box where- 
in to keep the pariſh regiſler, with three locks and three 
keys ; two of the keys to be kept by them, and one 
by the miniſter: and every Sunday they ſhall fee that 
the miniſter enter therein all the chriſtenings, weddings, 
and burials that have happened the week before; and at 
the bottom of every page, they ſhall, with the miniſter, 
ſubſcribe their names: and they ſhall, within a month 
atter the twenty-fifth day of March, yearly, tranſmit to 
the biſhop a copy thereof for the year before, ſubſcribed as 
above. By Stat. 23 Geo. 3. c. 67, upon the entry of any 
burial, marriage, birth, or chriſtening in the regiſter of 
any pariſh, precin&, or place, a ſtamp duty of 3 4. ſhall 
be paid ; and therefore the church-wardens and over- 
ſeers, or one of them, are directed to provide a book 
for this purpoſe, with proper ſtamps for each entry, 
and to pay for the fame, and for the ſtamps contained 
therein, out of the rates under their management; and to 
receive back the monies which ſhall be ſo paid from the 
perſons authoriſed to demand and receive the ſaid duties. 

Sunday. — Church wardens to levy penalties for pro- 
faning; under Stats. 1 Car. 1. c. 1. and 29 Car. 2. c. 7. 


IV. At the end of the year the Church-ward:ns are to, 
yield juſt accounts to the miniſter and pariſhioners, and 
| deliver 
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CHURCH-WARDENS. 


deliver what remains in their hands to the pariſhioners, 
or to new church. auardlens: in caſe they refuſe, they may 
be preſented at the next viſitation, or the new officers 
may by proceſs call them to account before the Ordinary, 
or ſue them by writ of account at Common law, Szaw. 
P. L. 76: 12 Mad. : 1 Bac. Abr. 375 : Bro. Account 71. 
But in laying out their money, they are puniſhable for 
fraud only, not indiſcretion. Gi/. 196 : 1 Buru's Fuft. 
349 : Shaw, P. L. 76. If their receipts fall ſhort. of 
their diſburſements, the ſucceeding church-wardens may 
pay them the balance, and place it to their account. 
1 Rel. Abr. 121: Can. $9, 1069, Sc. And the Court of 
Chancery on application will make an order for the pur- 
pole. 2 Eg. Ab. 203: Pre. Ch. 43, but ſee 4 /'in. (8v0) 
29. 4 | 
b By the Stat. 3 3 4 FV. & M. cap. 11, In all actions to 
be brought in the courts of #e/minfter, or at the aſſiſes, 
for money mis-ſpent by church-wardens, the evidence of 
the pariſhioners, other than ſuch as receive alms, ſhall be 
taken and admitted. 

Church wardens are comprehended within the purview 
of the Stats. 7 Fac. 1. cap. 5, and 21 Fac. 1. cap. 12, 
as to pleading the general iſſue to actions brought 
againlt them, and as to double coſts when they have 
judgment. 

But in an action on the caſe againſt a church-rvarden for 
a falſe and malicious preſentment, though there be judg- 
ment for him, yet he ſhall not have double coſts ; for the 
ſtatute does not extend to ſpiritual affairs. Cro. Car. 285, 
467 : 1 Sid. 453: 1 Vent. 86: 2 Hawk, P. C. 61: Harde. 
125. 

The Spiritual Court can only order the church e 
accounts to be audited, but cannot make a rate to re- 
imburſe them, becauſe they are not obliged to lay out 
money before they receive it. Hardw. 381; 2 Stra. 974: 
Cro. Car. 285, 286. 

But a cuſtom that the church-wardens ſhall, before 
the end of their year, give notice to the pariſhioners to 
audit their accounts, and that a general rate ſhall be 
made, for the purpoſe of re-imburſing them all money 


advanced, is good. 2 Andr. 32. 


If there be a ſelect committee or veſtry elected by cuſ- 
tom, and the church-wardens exhibit their accounts to 
ſuch committee, who allow the ſame, this ſhall diſ- 
charge them from being proceeded againſt in the Spiri- 
tual Court. 2 Lulw. 1027. So of allowance at a very 
in general. Bunb. 247, 289: 1 Ment. 367: 1 Sid, 281: 
Raym. 418: 2 Barn. K. B. 421: Andr.11. And if the 
Spiritual Court take any ſtep whatever after the accounts 
are delivered in, it is an exceſs of juriſdiction for which 
a prohibition will be granted, even after ſentence. 3 
Term Rep. 3. | 

Juſtices of peace have no juriſdiction over church- 
wardens with reſpect to their accounts as church-wardens. 
1 Keb. 574: 4 Vin. (8vo.) 532. 

CHURCHESSET, or churchſet, cirigſcat.] A Saxon 
word uſed in Dome/day, which is interpreted gua/# emen 
ecclefize, corn paid to the church. Fleta ſays, it lignifies 
a certain meaſure of wheat, which in times paſt every man 
on St. Martin's day gave to holy church, as well in the 
times of the Brirons as of the Englifs ; yet many great per- 
ſons, after coming of the Romans, gave that contribution 
according to the ancient law of Mies, in the name of 


ft fruits; as in the writ of King Canutus ſent to the Pope 


* 


CINQUE-PORTS, 


is particularly contained, in which they call it chic. 
Selden's Hift. Tithes, p. 216. 

CHURCH-SCOPT, Cuſtomary oblations paid to the 
pariſh-prieſt ; from which duties the religious ſome- 
times purchaſed an exemption for themſelves and their 
tenants, / 

CHURLE, ceorle, carl. Was in the Saxon times a tenant 
at will, of free condition, who held ſome land of the 
Thames, on condition of rents and ſervices 3 which ceorles 
were of two ſorts; one that hired the lord's tenementary 
eſtate, like our tarmers ; the other that tilled and manured 
the demeſnes, (yielding work and not rent,) and were 
thereupon called his /oc&men or ploughmen. Speln. 

CINQUE PORTS, guinque pertus.] Thoſe Havens that 
lie towards France, and therefore have been thought by 
our kings to be ſuch as ought to be vigilantly guarded 
and preſerved againlt invaſion: in which reſpect they 
have an eſpecial governor, called Lord Warden of 7he 
Cinque Ports, and divers privileges granted them, as a 
peculiar juriſdiction ; their warden having not only the 
authority of an admiral amongſt them, but ſending out 
writs in his own name, Sc. 4 /. 222. | 
. Cambden favs, that Kent is accounted: the key of Fx. 
gland; and that Yam, called The Conqueror, was the 
firſt that made a conitable of Dover Cafile, and warden of 
the cingue ports, which he did to bring that country under 
a ſtricter ſubmiſſion to his government; but King John 
was the firit who granted the privileges to thoſe ports, 
which they ſtill enjoy: however, it was upon condition 
that they ſhould provide a certain number of fhips at their 
own charge fer forty days, as often as the king thould 
have occation for them in the wars, he being then under 
a neceſlity of having a navy for paſſing into Normandy, to 
recover that dukedom which he had loſt. And this ſer- 
vice the Barons of the Cinque Ports acknowledged and per- 
formed, upon the king's ſummons, attended with their 
ſhips the time limited at their proper colts, and ſtay ing as 
long after as the king pleaſed at his own charge. Scan 
of” Roman Ports in Kent, See this Dict. tit. Navy. 

The Cinque Ports, as we now account them, are, Dover, 
Sandwich, Remney, Winchelſea, and Rye; and to theſe we 
may add Hythe and Haſtings, which are reckoned as part 
or members of the Cinque Ports: though by the fit indi- 
tution it is ſaid that Hinchel/ea and Rye were added as 
members, and that the others were the Ciague Porta: there 
are alſo ſeveral other towns adjoining that have the pri- 
vileges of the ports. Theſe Cingze Ports have certain 
franchiſes to hold pleas, Mc. and the king's writs do not 
run there; but on a judgment in any of the king's 
courts, if the defendant hath no goods, Se. except in 
the ports, the plaintiff. may get the records certified 1gto 
Chancery, and from thence tent by mittimus to the Lord 
Warden to make execution. 4 {nf. 223: 3 Leon. 3. 

The conſtable of Dover caſtle is Lord Warden of the 
Cinque Ports, And there are ſeveral courts within the 
Cinque Ports; one before the conſlable, others within the 
ports theinſelves, before the mayors and jurats; another, 
which is called caria quingue portuum ofud Shepavay e 
there is likewiſe a court of Chancery, in the Cinque Ports, to 
decide matters of equity; but no original writs iſſue 
thence. 1 Danv. Abr. 793. the juriſdiction of the Cirque 
Ports is general, extending to perſonal, real, and mix'd 
actions: and if any erroneous judgment is given in 


| the Cinque Ports before any of the mayors and jurats, 


error 


e, , OF. 29. go. 8... 


CINQUE-PORTS. 


error lies according to the cuſtom, by bill in nature of 
error, before the Lord Warden of the Cingue Ports, in his 
court of Shcpwey, Ant in thele cafes the mayor and ju- 
rats may be fined, and the mayor removed, Sc., 4 Inſt. 
334: Cromo. Juriſd. 138.—and error lies from the court 
of Slegwea; o the court of X. B. 7ent. 71: 1 Sid. 356. 

It has been obſerved that the Cu, Ports are not ura 
regalia, like counties palatine, but are parcel of the county 
of Kent: fo that if a writ be brought againſt one for 
land within the Cingze Ports, and he appears and pleads to 
it, and judgment is given againſt him in the Common 
Pleas, this judgment ſhall bind him; for the laud is not 
exempted out of the county, and the tenant may waive 
the benefit of his privilege. Jos Inf. 5 19. 

The Cinque Ports caundt award progens of outlawry. 
Cro. Eliz. 910. And a guo-minus lies to the Cinque Ports, 
ibid. 911. If a man is impriſoned at Dover by the Lord 


Warden, an habeas corfus may be iſſued; for the pri- 


vilege that the king's writ lies not there is intended be- 
tween party and party, and there can be no ſuch privilege 
againlt the king; and an habeas corpus is a prerogat: VERUIIL) 
by which the king demands an account of the /:berty of 
the ect. Crs, Fac. 5435 1 Net}. Ar. 447» 

Certiorari lies to the Cinque Ports, to remove indict- 
ments; and the juriſdiction that brev. dom. regis non cet 
is only in civil caves between * and party. 2 Hah. 
P. C. e. 27. 24. 

CIRCA, A watch; from which circuitor. 

CIRCADA, A tribute ancienily paid to the biſhop or 

rchgeacon for viſiting the churches. Du Freſie. 

CIRCGEMOT, Vide Chirch gemot. 

CIRCUITY OF ACT ION, circuitus actionis.] A 
longer courſe of proceeding to recover a thing ſued for 
than is needful: as if a perſon grant a rent-change of 107. 
per annum out of his manor of B. and after, the grantee 
diſieiſeth the grantor of the ſame manor, who brings an 


a{liſe and recovers the land, and 20/7. damages, which | 


being paid, the grantee brings his action tor 107. of his 
rent due during the time of the ciſſeifin, which he mult 


have had if no diſſiſin had been: this is called crentty of 


«tion becauſe as the grantor was to receive 20 J. damages, 
and pay 107. rent, he might have received but 10/7. only 
for damages, and the grantee might have kept the other 
107. in his hands by way of retainer for his rent, and to 
ſaved his action, which appears to be needleſs. Terms 
de Ley. See title Actiau. 

CIRCUITS, Certain diviſions of the kingdom ap- 


pointed for the Judges to go twice a year, for adminiſtering 


of Juſtice, in the teveral counties. Thele circuits are 
made in the reſpective vacations, after Hilary and Trinity 
terms. See titles Ae, Nie Prius. 

The ſeveral counties of England are divided into fix 
circuits, vi. 1. MibLAaND; containing the counties of 
Northam;ton, Rutland, Lincoln, Nottingham, Derby, Leicefter, 
1/aravick—2. Nox FOLK; Bucks, Bedford, Huntingdon, 
Cambridge, Norfolk, Suffelk—3. Hows; 8 Effex, 
Kent, Suffex, Surrey—4. OxForD; Berks, Oxford, Here- 


furd, Salop, Gloucefter, Monmouth, Stafford, NMerceſler.— 


5. WrsTERN ; Southampton, Wilts, Dor/ct, Corncvall, Dewven, 
. .—0. Nox rnzex; ; York, Durham, Northumbe land, 
Cumberland, Weſtmorland, Lan;ajhive. 

CIRCUMSPECTE AGA IIS, Is the title of a ſtatute 
made ann 15 Ed. 1. fat. 4, relating to provibitions, pre- 
ſcribing certain caſes to the judges, wherein the king's 
9 lies not. 2 nf. 187. See title Prohibition. 

Vor. : 


CFR 


CIRCUMSTAN TIAL EVIDENCE. 
Evidence. 

CIRCUMSTANTIBUS, By- ſtanders; a word of art 
ſignifying the ſupplying or making up the number of fru, 
if any impanelled appear not, or appearing are chal! lenged 
by either party, by adding to them ſo many of thoſe that 
are preſent, cr fanding- H (tales de cirrumſantibus) that "_- 


See title 


| qualified as will ſerve rhe turn See Stat 35 H. 8. cap. 


and Stat. 5. Elix. c. 25, for Wales. See ajlo nie Jury. 

CITATION, che.] A ſummons to appear, applied 
particularly to proceſs i in the ſpiritual court. The eccleſi- 
aſtical courts procced according to the ccurſe of the civil 
and canon laws, by citation, libel, &. A perſon is not 
generally to be cited to appear out of the dioceſe, or pe- 
culiar juriſdickion where he lives; unleſs it be by the 
archbithop, in default of the Ordinary; where the Ordi- 
nary is party to the ſuit, in caſes of appeal, c. and by law 
a defendant may be ſued where he lives, though it is for 
ſubtracting tithes in another dioceſe, c. 1 Ne 449. 
By the Stat. 23 Hen. 8. cap. 9, Every archbiſhop may cite 
any perfon dwelling in auy biihop's dioceſe within his 
province for hereſy, Sc. if the biſhop or other Ordi- 
nary conſents; or if the biſhop or Ordinary, or judge, 
do not do his duty in puniſhing the offence, Where per- 
{uns are cited out of their dioceſe, and live out of the juriſ- 
diction of the biſhop, a prohibition or conſultaiion may 
be granted: but where perſons live in the dioceſe, if 
when they are cited they do not appear, they are to be 
excommunicated, &c. The above flatute was made to 
maintain the juriſdiction of inferior dioceſes ; and if any 
perion is cited out of the cioceſe, c. where the civil 
or canon law doth not allow it, the party grieved ſhail 
have double damages. If one defame another within the 
peculiar of the archbiſhop, he may be punithed there; 
although he dwell in any remote place out of the arch- 
biluop” s peculiar, God, 190.—See title Courts Eccl:fe- 
a/tical, 

CIT Y, ci2:tas.] According to Coauel is a town corporate, 
which hath a biſhop and cathedral church, which is called 
civ:tas, eppidum, and wrbs ; civitas, in regard it is governed 
by juice and order of magiſtracy; of pidum, for that it 
containsa great number keine en, and wrbs, becauſe it 
is in due form begirt about with walls. But Crampiou, in 
his Juriſdictions, “ where he reckons up the cities, leaveth 
out Eh, although it hath a « biſhop and cathedral church : 
and puts in enter, though it hath not at preſent a 
biſhop: and Sir Edward Cote ” makes Camby idge a City ; 
yet there 15 no mention that it was ever an epiſcopal ſee. 
Indeed it appears by the Stat. 35 H. 8. cap. lo, that there 
was a biſhop of 1/eriinfler; lee tit. Biſhops; fince which in 
Stat. 17 Eliz. cap. 5, it is termed a city or borough: 
and notwithflanding what Cote obſerves of Cambridge, 
in the Stat. 11 H. 7. c. 4, Cambridge is called only a 
town. 

Kingdoms have been ſaid to contain as many cities as 
they have ſees of archbiſhops and biſhops : but accord - 
ing to Blount, City is a word which hath obteined fince the 
Conquelt ; tor in the time of the Saxen there were no 
cities, but all great towns were called &zrghr, and even 
Lenden was then ſtiled London-Bowg; as the capital of 
Scaslaud i now called Edinburgh. And long after the 
conqueſt the word city is uſed premilcuouſly with the word 
vuroh, as in the charter of Lezcefter it is called both ci vita. 
and dargus; which thews that thoſe writers were miflaken, 
that tell us every city was n_ a biſhop's fee, And tho? 
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CITY, 


the word city ſignifies with us ſuch a town corporate as 
hath uſually a bithop and cathedral church; yet it is not 
always ſo. 

A City, ſays Blackfone, is a town incorporated, which 
is or hath been the ſee of a hiſhop; and though the 
biſhoprick be diſſolved, as at Veſmiuſter, yet ſtill it re- 
maiyeth a city. 1 Comm. 114. 

It appears, however, that Je/?min/er retained the name 
of city, not becauſe it had been a bithop's ſee, but becauſe 
it was expreſsly created. ſuch, in the letters-patent by 
King H. VIII. erecting it into a biſhoprick—See Brrnet's 
Reform. Jpdx. There was a fimilar clauſe in favour of the 
other five new created cities, Cher, Peterborough, Oxford, 
Glouceſter and Briflol, the charter for Cheſter is in Gib. 
Cod. 1449; and that for Oxford in 14 Hm. Fed. 754. 
Lord Co/e ſeems anxious to rank Cambridge among the 


cities. Mr. M vodaleſon late Vinerian profeſſor (ſee his lec- 


tures i. 302,) has produced a deciſive authority that cities 
and biſhops' ſecs had not originally any neceſſary con- 
nection with each other. It is that of nzu/phus, who relates 
that at the great council aſſembled in 1072, to ſettle the 
claim of precedence between the two archbiſhops, it wes 
decreed that biſhops? ſees ſhould be transferred from 
towns to cities, 

The accidental coincidence of the ſam? number of 
biſhops and cities would naturally produce the ſuppoſition 
that they were connected together as a neceilary caule 
and effect; it is certainly a ſtrong confirmation of the 
above authority that che fame diſtindien is not paid to 
biſhops' ſees in Peland. 

Mr. Hargrave in his notes to 1 14. 110. proves that 
although Weſlminſter is a city and has ſent citizens to par- 
liament from the time of Ed. VI. it never was incorporated; 
aud this is a ſtriking inſtance in contradiction of the 
learned opinions there referred to, <:z. that the King 
could not grant within time of memory to any place the 
right of ſending members to parliament without firit 
creating that place a corporation—1 Comm. edit. 1793. 
in z. — See alſo title Parliament, Biſhops, Borough, Cc. 

CITIZENS of London, See title Loudon. 

CIVIL LAW, Is defined to be that late which every 
particular nation, commonwealth or city, has eſtabliſhed 
peculiarly for itſelf : jus civile eff, quod quiſque popnlus fbi 
con/iituit. Fuſt. Inſt. Now more properly diſtinguiſhed by 
the name of municipal law; the term Civil Law being 
chiefly applied to that which the old Romans uſed, com- 
piled from the Laws of Nature and of Nations. The 
Reman law was founded firlt, upon the regal conſtitutions 
of their ancient kings; next upon the twelve tables of the 
Decem-viri; then upon the laws or ſtatutes enacted by the 
Senate or People; the edicts of the Preton and the Re- 


[porſa Prudentum, or opinions of learned lawyers; and 


l:{tly, upon the imperial decrees or conſtitutions of ſuc- 
ceſive Emperors.—Theſe had by degrees grown to an 
enormous bulk; but the inconvenience ariſing theretrom 
was in part remedied, by the collections of three pri- 
vate lawyers, Gregorius, Hermogenes and Papinius ; and 
afterwards by the Emperor Theodrfius the younger, by 
whole orders a Cove was compiled A. D. 438, being 
a inethodical collection of all the imperial conſtitutions 


then in force: which Theeds/ian Cide was the only book 


of civil law received as authentick in the Weltern part 
of Eureze, 'till many centuries atter,— For Jufrmnian com- 
manded only in the Eaitern remains of ihe Empire; and 


| 


. of lived before the coming of our Saviour: 


PIYTL-LAW. 


it was under his auſpices that the preſent body of Civil 
laws was compiled and finithed by Trebonian, about the 
year 533. 

This conſiſts of,. — 1. The In/izutes ; which contain the 
elements or firſt principles of the Roman Law in 4 
books,—2. The Digeſs or Pande#ts in 50 books; con- 
taining the opinions and writings of eminent lawyers, 
digeſted in a ſyſtematical method.—3. A New code or col- 
lection of imperial conſtitutions in 12 books; the lapſe 
of a century having rendered the former code of Theods/ius 
imperfett.—4. the Novels or new conſtitutions poſterior 
in time to the other books, and amounting to a ſupple— 
ment to the code containing new. decrees of ſuccellive 
Emperors, as new queſtions happened to ariſe.— Theſe 
form the body of the Roman law or Corpus Furis Civilis, 
as publiſhed about the time of Juftinian ; which how- 
ever ſoon fell into neglect and oblivion till about the year 
1130, when a copy of the Dies was found at Aualſi in 
Italy; which accident, concurring with the policy of the 
Roman eccleſiaſtics, ſuddenly gave a new vogue and 
authority to the Civil law, and introduced it into ſeveral 
nations. 1 Comm. 80, 81. 

The Digeſt or Pandet;, was collected from the works 
and commentaries of the ancient lawyers, ſome where- 
The whole 
Digeſt is divided into ſeven parts: the firſt part con- 
tains the elements of the lav, as what is jdſtice, right, 


c. The ſecond part treats of judges and judgments: 


The third part of perſonal action, c. Ihe fourth part 
of contracts, pawns and pledges : The fifth part of wills, 
teſtaments, c. The fixth part of the poſſeſion of goods: 
The ſeventh partof obligations, crimes, puniſhments, fc, 
The /»/firutes contain a ſyſtem of the whole body of lau, 
and are an epitome of the Digeſt divided into four books; 
but ſom?timesthey correct the Digeſt: they are called In- 
ſtitutes, becauſe they are for inſtruction, and ſhew an caſy 
way to the obtaining a knowledge of the Cici law :; but 
they are not ſo diſtinct and comprehenſive as they might 
be, nor fo uſeful at this time as they were at firſt. Ihe 
NovelFor Authenticks were publithed at ſeveral times with- 
out any method: they are termed Novels as they are nw 
laws, and Authenticks, being authentically tranſlated from 
the Greek into the Latin tongue; and the whole volume is 
divided into nine Collations, Conſtitutions or ſections; 
and they again into 163 Novels, which alfo are diitributed 
into certain chapters: the firit collation relates to heirs, 
executors, Sc. The ſecond, the ſtate ot the church: 
the third is againſt bawds : the fourth concerns marriages, 
Sc. The fifch forbids the alienation of the poſſuſſions of 
the church: the ſixth ſhews the legitimacy ot children, 
&c. Tae ſevenih determines who ſhall be witnelles : 
the eighth ordains wills to be good, though imperfect, 
Sc. And the ninth contains matter of ſucceſion in 
goods, Sc. Dia. 

To thoſe tomes of the Civil latu we may add the Book 


of Feuds, which contains the cuſtoms and ſervices that the 


ſubject or vaſſal oweth to his prince or lord, tor ſuch 
lands or fees as he holdeth of him. The Con//itstions of 
the Emperor, were either by a reſcript, which was the 


letier of the Einperor in anſwer to particular perſons who 


enquired the law of him; or by edi, which the Emperor 
eſtabliſhed of his own accord, that it might be generally 
obſerved by every ſubject ; or by decree, which the m- 
peror pronounced between plaintiff and defendant, upon 

hearing 


2 


— 


CIV 


hearing a particular cauſe. 'The power of iſſuing forth | 


reſcripts, edits and decrees, was given to the prince by 
the lex re21a, wherein the people of Keme wholly ſub- 
mitted themſelves to the government of one perſon, vr. 
Julius Caſer, after che defeat of Pompey, Oc. And by 
this ſubmiſſion the prince could not only v laws, but 
was eſteemed above all coercive power of them. Di. 

How far the Civil law is adopted and of force in this 
kingdom. See title Canm Lax, 

Before the Reformation, decrees were as frequent in 


the Canon law as in the Civil law, —Many were gradu- 


ates in wrogute jure or uin. we Juris. J. U. D. or juris 
wtrinſque deftor, is ſtill common in Foreign, Univerkities. 
But Henry VIII, in the 27th year of his reign when be 
had renounced the auhority of the Pope, iſſued a man- 
Cate to the Univerſity of Cambridge, to prohibit lectures 
and the granting degrees in Canon law in that Univerſity. 
Stat. Acad. p. 137.—It is probable that at the ſame time 
Oxford received a ſimilar prohibition, and that degrees 
in canon law have ever ſince been diſcontinued in Eng- 
land. 1 Comm. 392. in 2. 

CIVIL LIS. See title Ee. 

TO CLACK WOOL, Is to cut off the ſheep's mark, 
which makes it weigh lighter; as to force 4woel, ignifies 
to clip off the upper and hairy part thereof ; and to bard 
It, is to cut the head and neck from the reſt of the fleece. 
Stat. 8 H. 6. cap. 22. 

CLADES, Ciide, cleta, cleia, from the Brit. clic, and 
the Iriſh al A wattle or hurdle; and a hurdle for 
penning or folding of ſheep is {till in ſome counties of 
England called a cley. Paroch. Antig. p. 575. 

CLARENDON, Confiitutions of: certain conſtitutions, 
made in the reign of Heu. II. A. D. 1164, in a great coun- 
cil held at Clarendon, whereby the King checked the power 
of the Pope, and his clergy, and greatly narrowed the 
total exemption they claimed from the ſecular j urĩſdiction. 

Comm. 422. 

CLARETUM, A liquor made of wine and honey, 
clarified or made clear by decoQtion, Sc. which the Ger- 
mans, French, and Engi, called bippocras and it was 
from this, the red wines of France were called claret.— 
hald. Camb. apud Ii barten. Ang. Sax. Par. 2. p. 480. 

CLAIM, clameun.] A challenge of intereſt in any 
thing that is in the poſſeſſion of another, or at leaſt out 
of a man's own poſieſſion; as claim by charter, by deſcent, 
Oc. 

In Piv. Com. 359 (a), Dyer C. J. is ſaid to have 
defined claim to be, a challenge of the ownerſhip or 
property that one hath not in poſſeſſion, but which is detained 
from him by wrong. 

CLAIM is either verbal, where one doth by words 
claim and challenge the thing that is ſo out of his poſ- 
ſeflion ; or it is by an action brought, Sc. and ſome- 
times it relates to lands, and ſometimes to goods and 
chattels. Lit. Set, 420. Where any thing is wrongfully 
detained from a perſon, this c/aim is to be made; and 
the party making it, may thereby avoid deſcents of 
lands, diſſeiſins, Sc. and preſerve his title, which other- 
wiſe would be in danger of being loſt. Co. Lit. 250. A 
man who hath preſent right or title to enter, mult make 
a claim; and in caſe of reverſions, Sc. one may make a 
claim where he hath right, but cannot enter on the 
lands : when a perſon dares not make an entry on land, 
for fear of being beaten or other injury, he may approach 


CLAIM: 


as near as he can to the land, and claim the ſame; and 
that ſhall be ſufficient to veſt the ſeiſin in him. 1 IA. 250. 
See title Exty. 

If nothing doth hinder a man, having a right to land, 
from entering or making his c/aim; there he muſt do ſo, 
before he ſhall be ſaid to be in poſſaſſion of it, or can 
grant it over to another: but where the party who Nth 


right, is in poſſeflion already, and where an entry or 


claim cannot be made, it is otherwiſe. 1 Rep. 157. A 
claim will develt an eſtate out of another, when the party 
muſt enter into ſome part of the land; but if it be only 
to bring him into poſſeſſion, he may do it in view. By 
claim of lands in molt caſes is intended a cdi with an 
entry into part of the lands, or by a near approach to it. 
Co. Lit. 252, 254: Poph. 67. One in reverſion after an 
eltate for years, or after a ſtatute-merchant, ſtaple, or 
legit, may enter and make a claim to prevent a deſcent, 
or avoid a collateral warranty. And c/aim of a remainder 
by force of a condition mutt be upon the land, or it will 
not be ſufficient. Co. Lit. 202. 

If a man ſeiſed of lands in right of his wife, make a 
feoffment in fee on condition, and the huſband dieth, and 
then the condition 1s broken, and the heir enters ; in this 
caſe the wife need not claim to get poſſeſſion of her eltate, 
for the law doth velt it in her without any claim. Co. Lit, 
202: 8 Rep. 43. 

The claim of the particles tenant, ſhall be good for 
him in reverſion or remainder ; and of him in reverſion, 
Lc. for particular tenant: ſo clan of a copyholder, will 
be good for the lord, &c. But if tenant for years, in a 
court of record claim the fee of his land, it is a forfeiture 
of his eflate. Plotod. 359: Co. Lit. 251. A claim may 
be made by the party himſelf ; and ſometimes by his ſer- 
vants or deputy : and a guardian in focage, &c. may 
make a claim, or enter, in the name of the infant that hath 
right, without any commandment. Co. Lit. 245. 

Claim or entry ſhould be made as ſoon as may be; and 
by the Common law it is to be within a year and a day- 
after the diſſeiſin, c. and if the party who hath unjuſtly 
gained the eltate, do afterwards occupy the land, in ſome 
caſes an aſſiſe, treſpaſs or forcible entry may be had 
againſt him. Lit. See. 426, 430. 

If a fine is levied of lands, ſtrangers to it are to enter 
and make a claim within five years, or be barred : infants 
atter their age, feme coverts after the death cf their 
huſbands, Sc. have the like time, by Stat. 1 R. 3. cap. 7. 
See title Fines. 

ConTINUAL CLai1M, is where a man hath right and 
title to enter into any lands or tenements, whereof an- 
other is ſeiſed in fee, or in fee tail; if he who hath title 
to enter makes continual claim to the lands or tenciments 
before the dying ſeiſed of him, who holdeth the tene- 
ments, then though ſuch tenant die thereof ſeiſed, and 
the lands or tenements deſcend to his heir, yet may he 
who hath made ſuch continual claim, or his heir, enter 
into the lands or tenements ſo deſcended, by reafon of 
the continual claim made, notwithſtanding the deſcent, 
So, (Si come) in caſe a man be diſſeiſed, and the diſleiſee 
makes continual claim to the tenements in the lite of the 
diſſeiſor, although the diſſeiſor dieth ſeiſed in fee, and 
the land deſcend to his heir, yet may the difleiſee enter 
upon the poſſeſſion of the heir, notwithitanding the de- 
ſcent. List. 5 414. | 
H h 2 But 


CLAIM. 


But ſuch claim muſt always be made within the year 
and the day before the death of the perfon holding the 
land; for if ſuch tenant do not die ſeiſed within a year 
and a day, after ſuch claim made, and yet he that hath 
right dares not enter, he mult make another claim, with- 
in the year and the day after the firſt claim, and fo zozzes 
guoties, that he may be ſure his claim ſhall always have 
been made within a year and a day before the death of 
the tenant; and hence it ſcems it is called Continual 
Claim. — See further title Extry; as alſo title Deſcent. 

By Stat. 32 H. 8. c. 43, Five years muſt elapſe without 
entry or continual claim, in order that a deſcent on the diſ- 
ſeiſor's death ſhould take away the entry of the diſſeiſee, or 
his heir; but after the five years, the diſſeiſee muſt make 
continual claim as before the ſtatute. And by Sat. 
4 An. c. 16. 5 16, no claim, (or entry) ſhall be of effect 
to avoid a fine, unleſs an aftion ſhall be commenced 
thereon within a year, and proſecuted with effect. Sce 
titles Fine, Entry, Difſcifan, &c,—And for further parti- 
culars, See 1 1a. 150. and . 

CLaim or LinerTyY, A ſuit or petition to the king i in 
the court of Eachegner, to have liberties and franchiſes 
confirmed there by the king's Attorney General. Co. 
Ent. 93. 


CLAMEA ADMITTENDA 1N Wenn PER ArTrrTroRNA- 


TUM, An ancient writ by which the king commanded 
the juſtices in eyre to admit a perſon's claim by attorney 
who was employed in the king's ſervice, and could not 
com? in his own perſon. Reg. Or:7. 19. 

CLAP-BOARD, Is a board cut in order to make 
caſks or veſſels ; ; which ſhall contain three feet and two 
inches at leaſt in length: and for every fix ton of beer 
exported, the ſame caſk, or as good, or 200 of clap-bvards 
is to be imported. See title Navigon At. 

CLARIGARIUS ARMORUM, An herald at arms. 
Blount, 

CLARIO, A trumpet. Kigh!on, anne 1346. 

CLASSIARIUS, A ſe:man, or foldier ſerving at ſea. 
Chart, Carel. 5. Imferator. Theme Cemit. Surr. dat. in urbe 
Lendonienſi, 8 Junii 1522. 

'CLAUD, Brit.] A ditch: Clare, to encloſe, cr 
turn open fields into ineloſures. Paroch. Antig. 236. 

CLAVES INSULZA, A term uſed in the Je of Mr, 
where all ambiguous aud weighty caſes are referred to 
twelve perſons, "whom they call claves i:/ule, i. e. the 
keys of the iſland. 

CLAVIA, Ia the en of Serjeanties in the 12th 
and 13th years of King Jen, within the counties of 
E x and Hertford ; Rodin Aylet texet quatuor lib. terre 
in Bradwell, per man Willielmi de dono per ſerjeantiam 
clavie, viz. By the ſerj2anty of the club or mace. Prad)'s 
Append. Intrect@. 10 £7, H. 22. 

CLAVIGER ATUS, A treaſurer of a church. Mon. 
Angl. tom. 1. p. 184. 

CLAUSE ROLLS, rotuli claufi.] Contzin all ſuch 
matters of record as were committed to cloſe writs: theſe 
rolls are preferved in the Tower. 

CLAUSTURA, Bruſhwood for hedges and fences. 
. Parech. Antiq. 247. 

CLAUSUM FREGIT, See titles Capias, Commer 
Pleas. 

CLAUSUM PASCHEZ, Sat. Weftm. 1. I erg ins 
clauſi Paſchæ, or In craſtino octabis Paſchæ, which is all 


j 


4 


one, that is the morraw of the was (or eight days) of 


CLERGY, 


Eafter. 2 Inft. 157. Clauſum Paſchæ, 1. e. Dominica in 
albis ; fic dictum, quod Paſcha clandat. Blount,—The end 
of Enfler.—the Sunday after Eafter-Day. 

Ch AUSURA HEYA, The encloſure of a hedge. 
Rot. Plac. in itinere apud Ceftriam, an. 14 H. 7. 

CLAWA, A cloſe, or ſmall meaſure of land. Mor. 
Arg. tom. 2. pag. 250. 

CLEPTOR, A rogue or thief. Hove den anno 946. 


CLERGY. 


| Clerus.] Signifies the aſſembly or body of clerks 
or eccleſiaſticks, being taken for the whole number 
of thoſe who are de clero Domini, of our Lord's lot or 
ſhare, as the tribe of Levi was in Fudea; and are ſepa- 
rate from the noiſe and buſtle of the world, that they 
may have leiſure to ſpend their time 1n the duties of the 
Chriſtian religion. 

The Clergy in general, were heretofore divided into 
regular and ſecular: thoſe being regular which lived under 
certain rules, being of ſome religious order, and were 
called men cf religion, or De Religious: ſuch as all 
Abbots, Priors, Monks, &c. The fecular were thoſe 
that lived not under any certain rules of the religious 
orders; as Biſhops, Deans, Parſons, Oc. — Now, the 
word Cozy comprehends all perſons in Hel nag > and 
in ecciei:atiico] offices, wiz. Archbiſheps, Biſhops, Deans 
and Chapters, Drchdeaconr, Rural Deans, Parſons, (who 
are either Refers, or Ficars) and Curates, — to which may 
be added 'Pari/ Clerks, who formerly frequently were, 
and yet ſometimes are, in orders.—As to the law more 
peculiarly reſpecting each of theſe, See the ſeveral titles, 
particularly title Parſon. 

This venerable body of men have ſeveral privileges 
allowed them by our municipal laws, and had formerly 
much greater, which were abridged at the time of the 
reformation, on account of the il] uſe which the Popiſh 
clergy had endeavoured to make of them: for the laws 
having exempted them from almoſt every perſonal duty, 
they attempted a total exemption from every ſecular tie. 
The perſonal exemptions however for the molt part con- 
tinue, a clergyman cannot be compelled to ſerve on a 


Jury, nor to appear at a Court Leer, or view of frank- 


pledge, which almoſt every other perſon 1 is obliged to do. 

2 Inf. 4. (See title Court Leet). But if a layman 3s ſum- 
moned on a jury, and before the trial takes orders, he 
ſhall, notwithilanding, appear and be ſworn. 4 Leer. 
190. A clergyman cannot be choſea to any temporal 
oftice, as bailiff, reeve, conltable, or the like, in regard 
of his own continual attendance on the ſacred function. 
Finch. L. 88. During his attendance on divine ſervice 
he is privileged from art, in civil ſuits ; for a reaſon- 
able time, ewido, redeundo IF morando, to perform ſervice. 
Stats. 50 E. 3. c. 5: 1 K. 2.c.10: 12 Co. 100. ln caſes 
of felony he ſhall have benefit of his clergy, without 
being branded; and may likewiſe have it more than 
once. See polt, Clergy, benefit of —Clergymen alſo have 
certain diſabilities ; it is doubted how far they are capa- 
ble of fitting as members of the Houſe of Commons. See 
ft. title Parliament. — By Stat. 21 H. 8. c. 13, the Clergy 
are not (in general) allowed to take any lands or tene- 
ments to farm, on pain of 104. per month, and total 
avoidance of the least; unlels where they have not ſufli- 


cient glebe, and the land is taken for the neceſſary ex- 
pences of their houſehold, Stat. 5 8.—Nor, on like pe- 
nalty 
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nalty to keep any tan-houſe, or brew-houſe.—-Nor may 
they engage in any trade, or fell merchandize, on for- 
feiture of treble value. But ſee title Bankrupt. 

By the ſtatute called Articuli Cleri, 9 E. 2. fl. 1. c. 3, 
If any perſon lay violent hands on a clerk, the amends 
for the peace broken (1) ſhall be before the king (that 
is by indictment,) and the aſſailant may (2) a/ be ſued 
before the biſhop, that excommunication or bodily pe- 
nance may be impoſed ; which if the offender will re- 
deem by money, it may (3) be ſued for before the biſhop. 
See 4 Comm. 217. 

Although the Clergy claimed an exemption from all 
ſecular juriſdiction, yet Mat. Paris tells us, that ſoon 
after William the Firft had conquered Harold, he ſub- 
jected the biſhopricks and abbeys who held per baroniam, 
that they ſhould be no longer free from military ſervice; 
and for that purpoſe he in an arbitrary manner regiſtered 
how many ſoldiers every biſhoprick and abbey ſhould 
provide, and ſend to him and his ſucceſſors in time of 
war; and having placed theſe regiſters of eccleſiaſtical 
ſervitude in his treaſury, thoſe who were aggrieved, de 
parted out of the realm: but the clergy were not, till 
then, exempted from all fecular ſervice; becauſe by the 
laws of King Edgar they were bonnd to obey the ſecular 
magiſtrate in three caſes, vis. Upon any expedition 10 
the wars, and to contribute to the building and repair- 
ing of &ri4ges, and of cats for the defence of the kingdom. 
It is probable that by expedition to the wars, it was 
not at that time intended they ſhould perſonally ſerve, 


but contribute towards the charge: one they mult do; 


as appears by the petition to the king, 2% 1267, vis. 
Ut onines clerici tenentes per baroniam wel feudum laicum, per- 
fonaliter armati frocederent contra regis. adver/arios, wel 
tantum ſer vitiun in expeditione regis tnwvenirent, quantum fer- 
tineret ad tantam terram wel tenementam. But their anſwer 
was, that they ought not to fight with the military but 
with the ſpiritual ſword, that is with prayers and tears; 
that they were to maintain peice and not war, and that 
their baronies were founded on charity; for which rea- 
ſon they ought not to perform any military ſervice. 
Blount. 6 
Tnat the Cg had greater privileges and exemptions 
at common law than the J/aizy is certain; for they are 
confirmed to them by Magna Charia, and other ancient 
flatutes ; but theſe privileges ate in a great meaſure loſt, 
the clergy being included under general words in later 
ſtatutes ; ſo that ch ymen are liable to all public charges 
impoſed by act of parliament, where they are not parti- 
cularly excepted as above ſtated. Their bodies are not 
to be taken upon ftatutes-merchant or ſtaple, Sc. for 
the wric to take the body of the conuſor is % laicus ft; 
and it the ſheriff or any other officer arreſt a cg yan 
upon any ſoch proceſs, it is ſaid an action of falſe impri- 
ſonment lies againſt him that does it, or the clery pron 
arreſted may have a /uper/edeas out of Chancery. 2 In. 4. 
In atiion of treſpaſs, account, Sc. againſt a perſon in 
holy orders, wherein proceſs of capias lies, it the ſheriff 
return thai the defendant is clerics bengſiciatus un am . 
bens laicum fetalim wubi ſummoneri pott; in this caſe the 
plaintiff cannot have a ceptas to arteſt his body; but the 
writ ought to iſiue to the biltop, to compel him to ap- 
pear, Cc. 
a ſequeflration ſha!l be had of the profits of his benefice. 


2 Iiſt. 4: Degge 157. 


But on execution had agaluſt ſuch cn yman, 


© — 


The foregoing are all the privileges remaining on civil 
accounts: though by the common law, they were to be free 
from the payment of tolls, in all fairs, and markets, as 
well for all the goods gotten upon their church livings, 
as for all goods and merchandiſes by them bought to be 
ſpent upon their rectories; aud they had ſeveral other 
exemptions, &c, 
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This being, as BÞlack/lone obſerves, a title of no 
ſmall curioſity as well as uſe; the learned commenta- 
tor's chapter on that ſubject, (4 Comm. 365,) is here 
abridged; with ſuch additions thereto as ſeemed requiſite; 
in which enquiry is made, | 


I. 
II. 
III. 
IV. 


Into its Original; and various Changes. 
To whom it is now to be allowed, 

In what Cafc:. 

The Conſequences of allowing it. 


I. CLtxcy, the privilegium clericale, or in common 
ſpeech The Benefit of Clerg y, had its original from the pious 
regard paid by Chriſtian princes to the church in its in- 
fant ſtate; and the ill uſe which the Popiſh eccleſiaſtics 
ſoon made of that pious regard. The exemptions which 
they granted to the Church were principally of wo kinds: 
1. Exemption of ces, conſecrated to religious duties, 
from criminal arreſts, which was the foundation of ſanc- 
tuaries: 2. Exemption of the perſons of clergymen from 
criminal proceſs before the ſecular judge, in a few par- 
ticular caſes ; which was the true original and meaning 
of the privilegium clericale. 

In England however, a total exemption of the clergy 
from ſecular juriſdiction could nV e be thoroughly ef- 
feted, though often endeavoured by the clergy : XE. 
180: See Stat. We/tm. 1. 3 E. 1. c. 2: and therefore, 
though the ancient ęrivilegium cloricale was in /ome capital 
Caſes, yet it was not wniverfaily, allowed. And in thoſe 
particular caſes, the uſe was fer the biſhop or Ordinary 
to demand his clerks to be remitted out of the king's 
courts as ſoon as they were indicted: concerning the al- 
lowance of which demand there was for many years a 
great uncertainty ; (2 Hal. P. C. 377;) till at leogth it 
was finally ſettled, in the reign of Zony VI. that the pri- 
ſoner ſhould firſt be arraigned ; and might either hen 
claim his benefit of clergy, by way of declinatory plea ; 
or, after conviim, by way of arreſting judgment. This 
latter way is molt uſually practiſed, as it is more to the 
ſarivlaction of the court to have the crime previouſly al- 
certained by confeſſion, or the verdict of a jury; and alſo 
it is more advantageous to the priſoner himſelf, who 
may pofibly be acquitted, and ſo need not the benefit of 
his clergy at all. 

Originally the law was held, that no man flould be 
admitted to the privilege of clergy, but ſuch as had the 
halirum ct tonſuram clericaiem. 2 Hit P. C. 352: M. Paris, 
A. D. 1259. But in proceſs of time, a much wider and 
more comprehenlive criterion was eſtabliſhed: every one 
that could read, (a mark of great learning in thoſe days 
of ignorance and ſuperihition,) being accounted a clerk, 
or clericus, and allowed the benefit of clerkſhip, though 
neither initiated in holy orders, nor trim med with the 
clerical tonſure. But when learning, by means of the 
invention of printing, and other concurrent cauſes, be- 


3 gan 
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gan to be more generally difemicated than formerly; 


and reading was no longer a competent proof of clerk- 
ſhip, or being in holy orders; it was found that as many 
laymen as divines were admitted to the i,, clericale : 
and therefore by St. 4 Hen. 7. c. 13, a diſtinction was 
once more drawn between mere lay ſcholars, and clerks 
that were really in orders. And, though it was thought 
reaſonable ſtill to mitigate the ſeverity of the law with 
regard to the former, yet they were not put upon the 
ſame footing with actual clergy ; being ſubjected to a 


Night degree of puniſhment, and not allowed to claim 


the clerical privilege more than once. Accordingly the 
fat. directs, that no perſon, once admitted to the bene- 


fit of clergy, ſhall be admitted thereto a ſecond time, 


unleſs he produces his orders: and in order to diſtinguiſh 
their perſons, all lavmen who are allowed this privilege 
ſhall be burnt with a hot iron in the brawn of the left 
thumb. This diſtinction between learned laymen, and 
real clerks in orders, was aboliſhed for a time by the 
Stats. 28 Hen. 8. c. 1, and 32 Hen. 8. c. 3; but it is held, 
(Hob. 294: 2 Hal, P.C. 375,) to have been virtually 


| re!tored by /. 1 Edw. 6. c. 12: which ſtatute alſo enacts 


that Lords of Parliament, and peers of the realm, having 
place and voice in parliament, may have the benefit of 
their peerage, equivalent to that of clergy, for the firſt 
ofence, (although they cannot read, and without being 
burnt in the hand) for all offences then clergyable to 
commoners; and alſo for the crimes of houſe- break- 
ing, highway-robbery, horſe-ſtealing, and robbing of 
churches. | 

After this burning, the laity, and before it, the real 
clergy, were diſcharged from the ſentence of the law in 
the king's court, and delivered over to the Ordinary, 
to- be dealt with, according to the eccleſiaſtical canons. 
Whereupon the Ordinary proceeded to make a purgation 
of the offender by a new canonical trial, by the oath of 


the offender and that of twelve compurgators, although 


he had been previouſly convicted by his country, or per- 
haps by his own confeſſion. Szaurf. P. C. 138 4. See alſo 
3 P. Wins. 447: Heb. 289, 291. | | 

But this purgation opening a door to a ſcandalous 
proititution of oaths, and other abuſes, It was enacted 
by Stat. 18 Eliz. c. 7, that for the avoiding of ſuch per- 
juries and abuſes, after the offender has been allowed 
his clergy, he ſhall not be delivered to the Ordinary as 
formerly ; but, upon ſuch allowance, and burning in the 
hand, he ſhall forthwith be enlarged and delivered out 
of priſon ; with proviſo that the judge may, if he thinks 
fit, continue the offender in gaol fer any time not ex- 
ceeding a year. And thus the lav continued for above a 


century, unaltered ; except only that the Szar. 21 Fac. 1. 


c. 6, allowed, that women convicted of fmple Jarcenies, 
under the value of 105. ſhould {nor properly have the be- 
nefit of clergy, for they were not called upon to read ; 
but) be burned in the hand, whipped, put in the ſtocks, 
or impriſoned for any time not exceeding a year. And 
a ſimilar indulgence by Stats. 3 4 V. M. c. 9: 45 
I. & 1M. c. 24, was extended to women guilty of any 
«lorg able felony whatſoever; who were allowed to claim 
the benefit of the Fatute once, in like manner as Men 
might claim the benefit of clergy, and to be diſcharged 


upon being burned in the hand, and impriſoned for any 
time not exceeding a year. The puniſhment of burning 


in the hand was changed by Stat. 10 11 V z. c. 23, 
into burning in the left cheek, near the noſe; but this 
proviſion was repealed by Stat. 5 Ann. c. 6; and itill that 
period, all women, all peers of parliament, and pcer- 
eſſes, and all male commoners who could read were diſ- 
charged in all clergyable felonies ; the males abſolutely, 
if clerks in orders; and other commoners, both male and 
ſemale upon branding; and peers and peereſſes wi.hout 
branding; for the firſt offence ; yet all liable (except 
peers and peereſſes,) at the diſcretion of the judge, to 
impriſonment not exceeding a year. And thoſe men 
who could not read, if under the degrce of peerage, 
were hanged. 

But by the ſaid Star. 5 Ar. c. 6, it was enacted, that 
the benefit of clergy ſhould be granted to all thoſe who 
were entitled to aſk it, without requiring them to read, 
And it was further enacted by che ſame ſtatute, that 
when any perſon is convicted of any theft or larceny, and 


| burnt in the hand for the ſame, according to the ancient 


law, he ſhall alfo at the diſcretion of the judge, be com- 
mitted to the houſe of correction, or public work-houſe, 
to be there kept to hard labuur for any time not leſs than 
ſix months, and not exceeding two years; with a power 
of inflicting a double confinement in caſe of the party's 
eſcape from the firſt. And by Szats. 4 Geo. 1. c. 11: 
6 Geo. 1. c. 23, when any perſons ſhall be convicted of 
any /arceny either grand or petit, or any felonious ſtealing 
or taking of money or goods, either from the perſon, or 
the houſe of another, or in any other maaner, and who 
by the law ſhall be entitled to the benefit of clergy, and 
liable only to burning in the hand, or whipping, the court 
may inſtead thereof, direct ſuch offenders to be tranſ- 
ported; and by the $Szaz. 19 Geo. 3. c. 74, offenders lia- 
ble to tranſportation, may in lieu thereof be employed, 
if males, (except in the caſe of petty larceny) in hard 


| labour, for the benefit of ſome publick navigation, and 


in all caſes might be confined to hard labour in certain 
penitentiary houſes, then in contemplation to be erected; 
but this latter plan of the penitentiary houſes was never 
carried into execution. See further titles Felons, Lan 
portation. 2 Hawk. P. C. c. 58. 1 10. 

By the ſame $22. 19 Ges. 3. c. 74, inſtead of burning 
in the hand, the Court in all clergyable felonies may 
impoſe a pecuniary fine, or (except in the caſe of man- 
ſlaughter) may order the offender to be once or oftener, 


but not more than thrice, either publickly or privately 


whipped; and in the latter caſe, certain provifions are 
added to prevent colluſion or abuſe. The offender fo 
fined or whipped, to be equally liable to ſubſequent de- 
tainer or impriſonment, | 


IL. 1. ALL Clerks in orders, are without any branding, 
and of courſe without any tranſportation, fine, or whip- 
ping, (for thoſe are only ſubſtituted in lieu of the other,) 
to be admitted to this privilege, or benefit of clergy, and 
immediately diſcharged ; and this as often as they offend. 
2 Hal. P. C. 375. 

2. All Lords of Parliament, and peers of the realm, 
having place and voice in parliament, by Stat. 1 E. 6. 
c. 12; (which is likewiſe held to extend to peereſſes; 
Ducheſs of Kingſtou's cale, 11 State Tr, 198;) ſhall be 
diſcharged in all clergyable, and other felonies, pro- 
vided for by the act, without any burning in the hand, 

: - or 
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or impriſonment, or other puniſhment ſubſtituted in its 
flead, in the ſame manner as real clerks convict; but 
this only for the firſt, ctfence, 


3. All the Commons of the realm, not in orders, whe- 


ther male or female, ſhall for the fr# offence be diſcharged 
of the capital puniſhment of telonies, within the benefit 
of clergy, upon being burnt in the hand, whipped, or 
fined, or ſuffering the diſcretionary impriſonment before 
ſtated ; or in caſe of larceny, upon being tranſported for 
ſeven years, if the court ſhall think proper. 

It is a privilege peculiar only to the Clerg y, that ſen- 
tence of death can never be palled upon them for any 
number of man Alaughters, bigamies, fimple larcenies, or 
other clerg yable offences; but a layman, even a peer, 
may be outited of clergy, and will be ſubject to the judg 
ment of death, upon a ſecond conviction of a clergyable 
offence. Thus it a layman has once been convicted of 
manſlaughter, upon production of the conviction, he 
may afterwards ſuffer death for bigamy, or any her 
clergyable felony ; which would not therefore be a capi- 
tal crime to another perſon not ſo circumitanced. See 
pit as to the Co ter-plea. 

It has been ſaid that Fezvs, and other infidels and he- 

retics, were not capable of the benefit of clergy, till 
after the Stat. 5 An. c. 6; as being under a legal inca- 
pacity for orders. 2 Hal. P. C. 373: 2 Hawk. E. C. c. 33. 
$5: Fo. 306, But it does not ſeem that this was ever 
ruled for Jaw, ſince the re-introduttion of the Jcaus into 
England, in the time of the uiurpation by Cromwell, 
For if that were the caſe, the Jews are ſtill in the ſame 
predicament; which every day's experience contradicts ; 
tie Stat. of Ar. having made no alteration in this reſpect, 
it only ditpening with the neceſfity of reading. 4 Comm. 
- 373» 
ws a perſon having once had benefit of clergy, ſhall 
not be oulled of his clergy, by the bare mark in his 
hand, or by a paro] averment, withour the record teſti- 
fying it, or a tranſcript thereof, according to the follow- 
ing itatutes. 2 H. I. 373. 
Buy Stat. 34 & 135 H. 8. cap. 14. The Clerk of the 
crown, or of the peace, or of aſſiſe, ſhall certify a tran- 
ſcripr briefly of the tenor of the inditwent, outlawry, or 
conviction, and attainder, into the King's Bench in 
forty days: and the clerk of the crown, when the judges 
of alliſe, or juſtices of the peace write to him for the 
names of ſuch perſons, ſhall certify the ſame, with the 
caules of the conviction or attainder, 5 

Another method is given by the Stat. 3 N. OM. c. . 
ſect. 7; which enacts, that the clerk of the crown, clerk 
of the peace, or clerk of afliſe, where a perſon admitted 
to clergy under that act ſhall be convicted, ſhall at the 
requeit of the prolecutor, or any other on the king's be- 
half, certify a tranſcript briefly and in few words, con- 
taining the effect and tenor of the indictment and con- 
viction, of his having the benefit of clergy, and the addi- 
tion of the party, and the certainty of the felony and 
conviction, to the judges where ſuch perſon ſhall be in- 
dicted for any ſublequent offence. 

Alſo it ſeems, that it the party deny that he is the ſame 
perſon, iſiue mult be joined upon it, and it mult be found 
upon trial that he is the lame perſon, before he can be 
ouſted ot clergy. 2 H. H. 373. 

Againit che defendant's prayer of clergy, the proſecu— 
tor may file a CounTER-PLEA; alledging ſome fact, 


| 
| 
| 


which in law deprives the defendant of the privilege he 
claims. | 

It is a good counter-plea to the prayer of clergy, that 
the ofiender is not entitled to the benefit of the ſtatute, 


| becauſe he was before convicted of an offence, and there- 


92 


upon prayed the benefit of the ſtatu e, which was al low- 
ed to him; alledgipg the truth of the fact and praying 
the judgment of the court, that he may die according to 
law : which fact is to be tried by the record in purſuance 
of the Set 34 & 35 H. 8. c. 14, above ſtated, Staunf. . 
135 —Divers other co:ter-pleas alſo, by which an offen- 
der may be deprived of clergy, may be framed from a 
conſideration of the perſons to whom it is allowed or denied 
by the common law; and of the circunfances under 
which that allowance or denial of it has been placed by 
divers ſtatutes. 16. 138. 

The uſe of this counter-plea however, had long become 
obſolete, and out of practice; no traces of it appearing 
in any of the books ſince Saundforde's time; who was 
Chief Juſtice of K. B. temp. Elz. But the daring prac- 
tices of ſome money- coiners occaſioned its revival; and in 
the caſe of K. v. Marton Rothwell, and Mary Child, con- 
victed for coining at the Cu Bailey, in September ſeſſions 
1783, before 4/bburt J. a counter-plea of record was filed 
on the part of the proſecution ; alledging that the con- 
victs had been before allowed the benefit of the ſtatute, 
&c. And they were thereby ouited of their clergy. 
Leach's Hawk. P. C. ii. c. 33. 19. 2. 


III. Privilege of Crgy was not indulged at common 
law, either in high treaſon, or in petit larceny, nor in 
any mere miſdemeanors ; and therefore it may be laid 
down for a rule, that it was only allowable in petit trea- 
ſons, and capital felonies: which for the molt part be- 
came legally entitled to this indulgence by the Sar. de 
Clero, 25 E. 3. ft. 3. c. 4, which provides, “ that clerks 
convict for treaſons or felonies, touching other perſons, 
than the king himſelf, ſhall have the privilege of Holy 
Church.” But yet it was not allowable in all felonies 
whatſoever: for in ſome it was denied even by the com- 
mon law, wiz. in/idiatio viarum, or lying in wait for one 
on the highway ; depopulatio agroum, or deſtroying and 
ravaging a country; (2 Hal. P. C. 333; but in theſe 
two caſes it was expreſsly remedied by Stat. 4 H. 4. c. 2, 
as to clerks only;) and combruftio domorum, or ar/on, the 
burning of houſes. 1 Hal. P. C. 346: all which are a 
kind of hoſtile acts, and in ſome degree border on trea- 
ſon. And further, all theſe identical crimes, together 
with petit treaſon, and very many other acts of felony, 
are ouited of clergy by particular acts of parliament. 

All the ſtatutes for excluding clergy, are in fact no- 
thing elſe but the reſtoring of che law to the ſame rigor 
of capital punithmeat in the firſt offence, that was exerted 
before the previlegium clericale was at all indulged ; and 
ſo tender is the law of inflicting capital puniſhment, in the 
firit inſtance, for any inferior telony, that notwithſtand- 
ing, by the marine law, as declared in Stat. 28 Hl. 8 c. 15, 
benefit of clergy is not allowed in any cate whatever z yet 
when offences are committed within the Admiralty jus» 
ritdiction, which would be clergyable it committed by 
land, the conſtant courie is to acquit and diicharge the 
priſoner. Mor 756: Fo. 288. 

As there 15 no necefiity that the Ordinary ſhould de- 
mand the benefit of the clergy tor a clerk; lo neitker is 

there 


- 


CLERGY, ©. 


there any that the priſoner himſelf ſhould demand it, | 


where it ſufficiently appears to the court that he hath a 
right to it, in reſpect of his being in orders, Sc. In 
which caſe, if the priſoner does not demand it, it is left 
to the diſcretion of the jodge, either to allow, or not 
allow it him. 2 Hawk. P. C. c. 33. 1 112. 

Cl-rg y may be demanded after judgment given againſt 
a perſon, whether of death, &c. and even under the 
gallows, if there be a proper judge there, who has power 
to allow it. 2 Hawk. P. C. c. 33 ( 111. | 

To conclude this head of inquiry, it may be obſerved. — 
1. That in all felonies, whether new created or by com- 
mon law, clergy is now allowable, unleſs taken away by 
expreſs words of an act of parliament. 2 Hal. P. C 330.— 
2. That where clergy is taken away from the,principal, 
it is not of courſe taken away from the acceflory ; unleſs 
he be alſo particularly included in the words of the ſta- 
tute. 2 Hawk. P. C. c. 33. 5 26. And where clergy is 
taken away expreſsly by any ſtatute, the offence mult be 
laid in the indictment to be againſt that very ſtatute, and 
the words of it, or the offender ſhall have his cg y. 
Kel. 104. H. P. C. 231.—3. That when the benefit of 
clergy is taken away from the offence (as in caſe of mur- 
der, robbery, rape, &c.) a principal in the ſecond de- 
gree, being preſent aiding and abetting the crime, is 
excluded from his clergy equaily with him that is prin- 
cipal in the firſt degree: but.— 4. That where it is only 
taken away from the per/on committing the offence, (as in 


the caſe of ſtabbing, or larceny in a dwelling houſe, or 


privately ſtealing from the perſon,) his aiders and abet- 
tors are not excluded; as ſuch ſtatutes are to be taken 
literally. 1 Hal. P. C. 529: Feſfer 356, 7. 


IV. The conſequences are ſuch as affect the preſent in- 
tereſt and future credit and capacity of the party, as 
having been once a felon, but now purged from that 
guilt by the privilege of clergy, which operates as a kind 
of ſtatute pardon. 

1. By this conviction, the offender forfeits all his 
goods to the king ; which being once veſted in the crown, 
ſhall not afterwards be reſtored to the offender. 2 Hal. 
P. C. 388.—2. After conviction, and till he receives the 


judgment of the law by branding, or ſome of its ſubſti- 
tutes, or elſe is pardoned by the king, he is to all in- 


tents and purpoſes a felon, and ſubject to all the diſabi- 
lities and other incidents of a felon. 3 P. Wins. 487.— 
3. After burning, or its ſubſtitute, or pardon, he is diſ- 
charged for ever of that, and all other c ya: felonies 
before committed ; but not of felonies, from which be- 
nefit of clergy is excluded; and this by Stats. 8 Elix. c. 4. 
and 18 El:z. c. 7.—4. By the burning, or its ſubſtitute, 
or the pardon of it, he is reſtored to all capacities and 
credits, and the poſſeſſion of his lands, as if he had ne- 
ver been convicted. 2 Hal.) C. 389: 5 Rep: 110.— 
5. What is ſaid with regard to the advantages of com- 
moners and laymen, ſubſequent to the burning in the 
hand, is equally applicable to all peers and clergymen, 
although never branded at all, or ſubjected to other pu- 
niſhment in its ſtead, 2 Hal. P. C. 389, 390. f 
It is holden, that after a man admitted to his clerg y, 
m is actionable to cali him felon, becauſe his offence 
being pardoned by the ſtatute, all the infamy and other 
coulequences of it are diſcharged. 2 Hawk. P. C. c. 33. 
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CLERK, 


As to what felonies are wilbin, and what a 
clergy. See title FeJons, and more particularly the Index 
to 1 Haw}. P. C. 

Crerrco ApumiTTEnDO, See Admiitendo Clerico, 

CLERICO INFRA SAC20s ORDiNts CONSTITUTO, NON 
Erictwpo rv Orpictum, A writ directed to thoſe who 
have thruſt a bailiwick, or other office upon one in holy 
orders, chargipg them to releaſe him. Reg. Orig. 143. 

Cusco CAPTO PER STATUTUM MtrCATORUM, 
Sc. A writ for the delivery of a clert ont of priſon, who 


is taken and impriſoned upon the breach of a ſtatute 


merchant, Reg. Orig. 147. See ante title Cu y. 
CLFRICO CONVICTO COMMI580 GACLAEA IN DFPECTU 
Ozpinarit DELIBRRANDO, An ancient writ that lay 
forthe delivery of a clerk to his ordinary, that was former- 
iy cervifted of felony, by reafon his erdinary did not chal- 
lenge him «ccording to the privileges of c/ers, Reg. 
Orig. 69. See ante title Clerg y. 


CLERK, clericus.] The law term for a clergyman, 
and by which all of them who have not taken. a degree 
are deſignated in deeds, Sc. In the moſt general ſigniſi- 
cation, is one that belongs to the holy miniſtry of the 
church ; under which, where the Canon law hath full 
power, are not only comprehended /acerdot25 and diacont, 
but alſo ſub4iacom, lectores, acolyti, exorcifte and offiari: : 
but the word has been anciently uſed for a /ecrlar ⁰ riet; 
in oppoſition to a religious or regular. Paroch, Antig. 171, 
And is ſaid to be properly a miniſter or prieſt, one who 1s 
more peculiarly called in fortem Domini. Blount, | 

CLERK, In another ſenſe denotes a perſon who prac- 
tiſes his pen in any court, or otherwiſe ; of which clerks 
there are various kinds, in ſeveral offices, &c.—The 
Clergy, in the early ages, as they engroſſed almoſt every 
other branch of learning, ſo were they peculiarly re- 
markable for their proficiency in the ſtudy of the law. 
Nullus clericus niſi carftdicus, is the character given of 
them ſoon after the Conqueſt by William of Malmſbury. 
The judges therefore were uſually created out of the ſa- 


cred order; and all the inferior offices were ſupplied by 


the lower clergy, which has ocgaſioned their ſugceſſors 
to be denominated ce to this day. 1 Comm. 17. 
CLerx or THE AcTs. An officer in the Navy Office, 
whoſe buſineſs it is to record all orders, contracts, bills, 
warrants, Sc. tranſacted by the Lord High Admiral, or 
Lords Commiſſioners of the Admiralty, and Commiſ- 
ſioners of the Navy. See Stat. 22 U 23 Car 2. c. 11. 
CLEerK or Arribavirs, In the court of Chencery, is 
an officer that files all aida vit made uſe of in court. 
CLERK OF THE Ass15E, Is he that writes all things judi- 
cially.done by the juſtices of afj/es in their circuits, Cromp, 
Juriſd. 227. This officer is aſſociated to the judge in 
com miſſions of aff/e, to take ges, Sc.— Clerk of the 
aſſiſe ſhall not be counſel with any perſon on the circuit. 
Stat. 33 Hen. 8. c. 24. 55 — To certify the names of 
felons convict See title C/ergy, benefit of, II. — How pu- 
niſhed for concealing, Ic. any indictment, recognizance, 
fine or forfeiture. Stat. 22 & 23 C. 2. c. 22.$9: 3 (2-0. 1, 
c. 15. 12 — bee title Efreat, Sheriff, —To take but 2 5. 
tor drawing an indiftment, and nothing if defective, 10 
& 11 W. z. c. 23.69 7, 8-—Fineable for falſely record- 
ing appearances of perſons returned on a jury. 3 Geo. 2, 


c. 25. J 3. See title Jury. 
CLank 


CLER K—or TE BAILS—HANAPER. 


CLenk or THe Baits, An officer belonging to the 
court of Kinz*s Bench. He files the bail pieces taken in 
that court, and attends for that purpoſe. 

CLerK or THE Curque, An officer in the King's 
court, ſo called becauſe he hath the check and control- 
ment of the yeomen of the guard, and all other ordinary 
yeomen belonging either to the King, Queen or Prince ; 
giving leave, or allowing their abſence in attendance, or 
diminiſhing their wages for the ſame: he alſo by himſelf 
or deputy takes the view of thoſe that are to watch in 
the court, and hath the ſetting of the watch. See Stat. 
33 H. 8. c. 12. Alſo there is an officer of the ſame name 
in the King's dock-yards at Plymouth, Deptford, Woolwich, 
Chatham, c. 

Cork ConTROLLER or THE KinG's Housz, 
Whereof there are two: An ofhcer in the King's court, 
that hath authority to allow or diſ-allow charges and de- 
mands of Purſuivarts, Meſſengers of the Green Cloth, &c. 
He hath likewiſe the overſight of all defects and mil- 
carriages of any of the inferior officers : and hath a right 
to fit in the counting-houſe, with the ſupector officers, wiz. 
the Lord Steward, Treaſurer, Controller, and Cofferer of 
the Houſehold, for correcting any diſorders, See Stat. 
33 H. 8, e. 12. | 

CLERK OF THE CROWN, clericus corone.] An officer in 


the King's Bench, whoſe function is to frame, read and 


record all indictments againſt offenders there arraigned or 
indicted of any public crime. And when divers perſons 
are jointly indicted, the Clerk of the crown ſhall take but 
one fee, wiz. 25. for them all. Stat. 2 H. 4. c. 10. He is 
otherwiſe termed Clerk of the Crown-office, and exhi- 


bits informations, by order of the court, for divers of- 


fences. See title /nformation. 

CLerk oF THE CrRowN INT CHANCERY, An officer in 
that court who continually attends the Lord Chance!lor in 
perſon or by deputy : he writes and prepares for the 
Great Seal, ſpecial matters of State by commiſſion, or the 
like, cither immediately from his majeity's orders, or by 
order of his council, as well ordinary as extraordinary, 


viz. commiſſions of lieutenancy, of jultices of afliſe, aer and 


terminer, gaol delivery, and of the peace, with their writs 
of aſſociation, Sc. Alſo all general pardons, at the 
King's coronation ; or in parliament, where he fits in the 
Lords“ houſe in parliament time; and into his office 
the writs of parliament, with the names of knights and 
burgeſſes elected thereupon, are to be returned and filed. 
He hath likewiſe the making out of all ſpecial pardons : 
and writs of execution upon bonds of ſtatute- ſtaple for- 


feited; which was annexed to this office in the reign of 


Queen Mary, in conſideration of his chargeable attend- 
ance. | 

Crux oF THE DECLARATIONS, An officer of the 
court of King's Bench, that files all declarations in caules 
there depending, after they are ingroſſed, Sc. 

CLERK OF THE DEL1VERIES, An officer in the Toer 
of London, who exerciſes his office in taking of indentures 
for all ſtores, ammunition, Sc. iſſued from thence. 

CLERK OF THE ERRORS, clericus errorum.] In the court 
of Commons Pleas, tranſcribes and certifies into the King's 
Bench the tenor of the records of the cauſe or action upon 
which the writ of error, made by the curſitor, is brought 
there to be heard and determined, The Clerk of rhe 
— * the King's Bench, likewiſe tranſeribes and certi- 

oL. I. | 


fies the records of cauſes, in that court, into the Eacheguer, 
if the cauſe of action were by bill: if by zinal, che 
Lord Chief Juſtice certifies the record into the Houſe of 
Peers in Parliament, by taking the tranſcript from the 
Clerk of the Errors, and delivering it to the Lond Chan- 
cellor, there to be determined, according to the Stats, 
27 Eliz. c. 8, and 31 El:z. c. 1. The Clerk of the errors in 
the Exchequer alſo tranſcribes the records, certified thi- 
ther out of the King's Bench, and prepares them for 
judgment in the court of Exchequer Chamber, to be 
given by the juſtices of C. B. and Barons there. Szars. 
16 Car. 2. c. 2: 20 Car. 2. c. 4. See title Error. 

CLtrK or THE Essoixs, An officer belonging to the 
Court of Common Pleas, who keeps the n rolls; and 
the Min roll is a record of that court: he has the pro- 
viding of parchment, and cutting it out into rollt, mark- 
ing the numbers thereon; and the delivery out of all the 
rolls to every officer of the court; the receiving of them 
again when they are written, and the binding and making 
up the whole bundles of every term: which he doth as 
ſervant of the Chief Juſtice. The Chief ſuſtice of C. B. 
is at the charge of the parchment of al! the rolls, for 
which he is allowed; as is alſo the Chief Juitice of B. R. 
beſides the penny for the ſeal of every writ of privilege 
and outlawry, the ſeventh penny taken for the ſeal of 
every writ in court under the green wax, or petit ſeal ; 
the ſaid Lord Chief Juftices having annexed to their of- 
fices or places, the cultody of the faid ſeals belonging to 
each court. | 

CLERK OF THE ESTREATS, clericus extractorum. ] Aclerk 
or officer belonging to the Exchequer, who every Term 
receives the eftreats out of the Lord Treaſurer's Remem- 
brancer's Office, and writes them out to be levied for the 
King: and he makes ſchedules of ſuch ſums efreated as 
are to be diſcharged. See title Efreat. | 

CLERK OF THE HaNaPER, or Haug, An officer 
in Chancery, whoſe office is to receive all the money due 
to the King, for the ſeals of charters, patents, commiſſions 
and wrus ; as alſo fees due to the officers for enrolling and 
examining the ſame. He is obliged to attendance on the 
Lord Chancellor daily in the term time, and at all times 
of ſealing, having with him leather bags, wherein are 
put all charters, c. After they are ſealed, thoſe bags, 
being ſealed up with the Lord Chancellor's private ſeal, 
are delivered to the Controller of the Hanaper, who, upon 
receipt of them, enters the effect of them in a book, Sc. 
This Hanaper repreſents what the Romans termed fiſcum, 
which contained the Emperor's treaſure ; and the Exche- 
quer was anciently ſo called, becauſe i eo reconderentur 
hanapi & ſeutre cæterague daſa gut in cenſum & tributum 
per/olui ſolebant; or it may be for that the yearly tribute 
which princes received was in hampers -or large veſlels 
full of money. "There being an arrear of 10,5907. 125. 
11 4. of ſeveral ancient fees and falaries, Sc. payable out 
of this office; and there being a remainder of 13,698 J. 
15. 11 4. of the ſix- penny ſtamp duty on writs granted for 
relief of the ſuitors of the court of Chancery; it was 
enadted by the Sat. 23 G. 2. c. 25, that thereout the 
10,5907. 125. 11d. ſhould be paid to the creditors of 
this office, That the ſaid duty ſhould be made perpetual ; 
and thereout 30001. per annum ſhould be paid to the 
Clerk of the Hanaper, that the reſidue of the 1 3,698 J. 1 5. 
114, ſhould be laid out P government ſecurities, and 
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C LE R K—or INROLLMENTS—OF PEACE, 


the intereſt paid to the Clerk of the Hanaper, who ſhould | 


pay 1, 209 l. to the Maſter of the Ruilr. And that in cafe 
the revenue of this office ſo augmented, ſhould be more 
than ſufficient to pay all fees, ſalaries, &c. the clerk 
ſhould account for the ſurplus. v2 

CLERK OF THE INROLLMENT3. An officer of the Com- 
mon Pleas, that inrolls and exemplifies all fines and re- 
coveries, and returns writs of entry, ſummons and ſeiſin, 

Cs 

Clerk oF THE JURIES, clericus juratorum ] An officer 
belonging to the court of Common Pleas, who makes out the 
writs of habeas corpora and diftringar, for the appearance 
of juries ; either in that court, or at the aſliſes, after the 
jury or panel is returned upon the venire facins : he alſo 
enters 1ato the rolls the awarding of theſe writs ;. and 
makes all the continuances, from the going out of the Ha- 
beat corpora until the verdict is given. ' | 

CLiizrk of The Marker, clericus mercati Haſpitii regis.] 
Is an officer of the King's hovſe, to whom it belongs 
to take charge of the King's meaſures, and keep the 
ſtandards of them, which are examples of all meaſures 


throughout the land ; as of ells, yards, quarts, gallons, 


Sc. And of weights, buſhels, &c. And to ſee that all 
weights and meaſures in every place be anſwerable to the 
Jaid ſtandard : as to which office ſee Feta, lib. 2. cap. 8. 
9, 10, Sc. Touching this officer's duty, there are alſo 
divers ſtatutes, as 13 R. 2. cap. 4; and 16 KR. 2.c.3; by 
which every clerk of the market is to have weights and 
meaſures with him when he makes eſſay of weights, 
Sc. mark'd according to the ſtandard; and to ſeal 
weights and meaſures, under penalties. 

The Stat. 16 Car. 1. c. 19, enacts, That clerks of 
the market of the King's or Prince's hcuſhould, ſhall 
only execute their offices within the verge; and head 
officers are to act in corporations, &c. Ihe clerks of 
markets have genetally power to hold a court, to which 
end they may iſſue out proceſs to ſheriffs and bailiffs to 
bring a jury before them ; and give a charge, take pre- 
ſentments of ſuch as keep or uſe falſe weights and mea- 
ſures; and may let a fine upon the offenders, Sc. 4 I,. 
274. But-if they take any other fee or reward than 
what is allowed by ſtatute, ©. or impoſe any fines 
without legal trial; or otherwiſe miſdemean themſelves, 
they ſhall forfeit 5 J. for the firſt offence, 10 J. for the 
ſecond, and 20/7. for the third offence, on conviction 
before a juſtice of peace, c. The court of the Clerk of 
the market is incident to every fair and market in the 
kingdom, to puniſh miſdemeanors therein ; as a court of 
Pie poeudre is to determine all diſputes relating to private 
or civil property. It is the moſt inferior court of crimi- 
nal juriſdiction in the kingdom. 4 Comm. 275. See alſo 
Stats. 22 C. 2. c. 8: 23C.2.c.12, and title Weights and 


Meaſures. ; 


CLerk MarsSHAL or THE Kinc's Hovuse, An officer 
that attends the Marſhal in his court, and records all his 
proceedings. 

CuerKor THE Nicuils, or NiRirs, clericus nibilorum.] 
An officer of the court of Exchequer, Who makes a roll of 
all ſuch ſums as are nibiled by the ſheriffs upon their 
eſtreats of green wax; and delivers the ſame into the Re- 
membrancer's Office, to have execution done upon it for 
the king. See Stat. 5 R.2.c.13.—N: are iſiues by way 
of fine or amercement. | 


CLERK OF THE OxDNANCE, An officer in the Toaver, 
who regiſters all orders touching the King*s ordnance. 

CLERK OF THE OUTLAWRIES, clericus utlagariarum.) 
An officer belonging to the court of Common Pleas, being 
the ſervant or deputy to the King's Attorney General, for 
making out writs of capias utlagatum, after outlatry ; 
the King's Attorney's name being to every one of thyle 
writs. 

CLerk oF THE Paper OrFice, An officer in the court 
of King's Bench, that makes up the paper-books of ſpecial 
pleadings and demurrers in that court. 

CLE2K or Tae Papers, An officer in the Common 
Pleus; who hath the cuſtody of the papers of the warden 
of the Fleet, enters commitments and diſcharges of pri- 
ſoners, delivers out day-rules, Oc. 1 

CEN K OF A PAR ISH, See title Pariſh Clerk. 

CLERK OF THE PARLIAMEXT Rol Is, clericus rotulorum 
parliaments.) An officer who records all things done in 
the high court of parliament, and ingroſſeth them in 


_ parchment role, for their better preſervation to pokeri- 


ty: of theſe officers there are two, one in the Lord,” 
Houſe, and another in the Houſe of Commons. 

CLERK or THE PaTENTs, Or of :ne letters patent 
72. the Great Seal of England; an office erected 18 

ac. 1. 

CLERK OF THE PEACE, Clericus pacis.] An officer be- 
longing to the ſeſſions of the peace: his duty is to read 
indictments, inrol the proceedings, and draw the proceſs ; | 
he keeps the counter-part of the indenture of armour ; 
records the proclamation cf rates for ſervants wages ; has 
the cuſtody of the regiſter-book of licences given to 
badgers of corn; of perſons licenſed to kill game, Cc. 
And he regilters the eſtates of papiſts and others not tak- 
ing the oaths. Alfo he certifies into the King's Bench 
tranſcripts of indictments, outlawries, attainders and con- 
victions, had before the juſtices of peace, within the 
time limited. See title Clergy, benefit e- And as to his 
duty reſpecting Eftreats, ſee title Efreats. 

The Cuf/tos Rotulorum of the county hath the appoint- 
ment of-the clerk of the peace, who may execute his 
office by deputy, to be approved of by the Ce Rotu- 
lorum to hold the office during good behaviour, See Stats. 
37 A.8.c.1: 1. & M. c. 21. | 

The following is the form of the oath preſcribed by 
Stat, 1 W.& M. c. 21, to be taken by the clerk of the 
peace in open Seſſions before he enters on his office. 


I C. P. do fevear, that I have not [paid] nor vill 
pay any ſum or ſums of money, or oiber reward what- 
ae der, mor given any bond or other aſſurance to pay 
any mon y, fee or profit, directly or indirettly, to any 
perſon or perſons whomſorver for | my ] nomination 
and appointment, , | 

So help me God. 


He is alſo to take the oaths of allegiance, ſupremacy 
and abjuration, and perform ſuch requiſites as other per- 
ſons who qualify for offices. 

By Stat. 22 Geo. 2. c. 40. 5 14, No Clerk of the peace, 
or his deputy, ſhall act as ſolicitor, attorney or agent 
at the ſeſſions where he acts xs clerk or deputy, on 
penalty of 50/. with treble colts. | 

Burn in his Juſtire, title Cler of the Peace, hints how 
neceſſary it is that all his fees ſhould be regulated. 5 


C LE R K—or PEACE—OF WARRANTS. 


It a Clerk- of- the- peace miſlemeans himſelf, the jul- 
tices of peace in quarter ſeſhons have power to diſcharge 
bim; and the Cues Non,. is to chuſe anviher, re- 
fident in the county, or on his default the ſeiſions may 
appoint one : the place is not to be ſold, on pain of 
forfeiting double the value of the ſum given by each 
party, and diſability to enjoy their reſpective offices, 
Dc. Stat. 1 M. & M. . 1. c. 21. 

CLERK OF THE PELL, cleri-us pellis.] A clerk belong- 
ing to the 2 re heguer, whoſe ofli-e is to enter every teller's 
bill into a parchment roll or fa, called ellis rect, 
and allo to make another roll of payments, wnich is 
termed pellis exituum ; wherein he ſets down by what 
warrant the money was paid; mentioned in the Sta-. 
22 £ 33 Car. 2. c. 22. 

CLERK OF THE PETTY BAG, clricus par v bage. ] An 
officer of the court of Chancery. There are three of theſe 
officers, of whom the Maſter of the Rolls is the chief. 
Their office is to record the return of all inquifitions out 
of every ſhire; to make out patents of cuſtomers, gaugers, 
controllers, Cc. all conge d elires for bilhops, the ſum- 
mons of the nobility, and burgeſſes to parliament ; com- 
miſſions directed to knights and others of every ſhire, for 
aſſeſſing ſubſidies and taxes: all offices found po? mortem 
are brought to the clerks of the petty bag to be filed ; 
and by them are entered all p/-aings of the Chaacery 
concerning the validity of patents or other things which 
paſs the Great Seal; they alſo make forth /:herates upon 
extents of ſtatutes-ſtaple, and recovery of recognizances 
forfeited, and all eleg:i7s upon them; and all ſuits for or 
againſt any privileged perſon are proſecuted in their of- 
ee, . 

CLEenk or THE Pipe, clericus pit] An officer in the 
Exchequer who having the accounts of debts due to the 
King, delivered and drawn out of the Remembrancer's 
Ofices, charges them down in the great roll, and is called 
Clerk of the pipe from the ſhape of that roll, which is put 
together like a pipe: he allo writes out warrants to the 
ſheriffs to levy the ſaid debts upon the goods and chattels 
of the debtors ; and if they have no-goods, then he draws 
them down to the Lord Treaſurer's Remembrancer, to 
write eſtreats again ſt their lands. The ancient revenue of 
the crown ſtands in charge to him, and he ſees the ſame 
anſwered by the farmers and ſheriffs : he makes a charge 
to all ſheriffs of their ſummons of the pipe, and green wax, 
and takes care it be anſwered on their accounts. And he 
hach the drawing and ingroſſing of all leaſes of the king's 
lands ; having a /econdary and ſeveral clerks under him. 
In the reign of King Her. VI. this officer was called In- 
gre//ator magni rotuli. See Stat. 33 Hen. 8. c. 22. 

CLERK OF THE PLEAS, clericus placitorum. ] An officer 
in the court of Exchequer, in whoſe office all the officers of 
the court, upon ſpecial privilege belonging unto them, 
ought to ſue or be ſued in any action, Sc. The clerk of 
the fleas has under him a great many clerks, who are at- 
tornies in all ſuits commenced or depending in the 
Court of Exchequer. 

CLERKS OF THE Privy SEAL, clericus privati figilli.] 
Theſe are four of the officers which attend the Lord Pri 
Seal: or if there be no Lord Privy Seal, the Principal Se- 
cretary of State; writing and making out all things that 
are ſent by warrant from the Signet to the Privy Seal, and 
which are to be paſſed to the Great Seal: alſo they make 


out privy ſeals, upon a ſpecial occaſion of his Majeſty's | 


in court: 


affairs, as for loan of money, and the like. He that 1« 
now called Lord Privy Scal, ſeems to have been in ancient 
times called Clerk of the pricy y ſeal; but notwithſtanding 
to have been reckoned in the number of the great officers 
of the re:im. Stats. 12 R.2.4 11: 27 H. 8. c. 11. 

CLtxk or THE REMEMBRANCE. An officer in the 
Exchequer, who is 10 fit againſt the Clerk of the pipe, 
to ſze rae diſcharges made in the pipe, Qc. Stat. 37 Ed. 2. 
c. 4. The Cl-rk of the pipe and Remembrancer, thall be 
ſworn to make a ſchedule of perſons diſcharged in their 
offices. Stat. 5 Ric. 2. fl. 1. c. 15. 

CLERK OF THE RoLLs, An officer of the Chancery, 
that makes ſearch for, and copies deeds, offices, Sc. 

CLERK OF THE RuLes, In the court of King's Bench, 
is he who draws up and enters all the rules and orders made 
and gives rules of courſe on divers writs : this 
officer is mentioned in Stat. 22 & 23 Car. 2.c. 22. 

CLERK OP THE SEWERS, An officer belonging to the 
commiſſioners of /ewers, who writes and records their pro- 
ceedings, which they tranſa& by virtue of their commilſ- 
ſons, and the authority given them by Stat. 13 Eliz. 
c. 9. See title Servers. 

CLERK OF THE SIGNET, clericus fieneti.] An officer 
continually attendant on his Majeſty's Principal Secretary, 
who hath the cultody of the privy guet, as well for ſealing 
his Majeſty's private letters, as ſuch grants as paſs the 
King's hand by bill ſigned : and of theſe clerks or of- 
ficers there are four that attend in their courſe, and have 
their diet at the Secretary's table. The fees of the clerk 
of the fignet, and privy ſeal, are limited particularly by 
ſtatute, with a penalty annexed for taking any thing 
more. See 27 H. 8. c. 11. 

CLERK OF TRE KiNG's SILVER, clericus argenti regis.] 
An officer belonging to the court of Commen Pleas, to whom 
every fine is brought after it hath paſſed the office of the 
cuſios breviaum, and by whom the effect of the writ of co- 
venant is entered into a paper-book ; according to which 
all the fines of that term are recorded in the rolls of the 
court. After the King's ſilver is entered, it is accounted 
a fine in law, and not before. See title Fire. 

CLERK OF THE SUPERSEDEASES, An officer belong- 
ing to the court of Common Pleas, who makes out writs 
of /uper/edeas, upon a defendant's appearing to the exigent 
on an outlawry, whereby the ſheriff is forbidden to re- 
turn the exigent. See title Outlarory, 

CLERK OF THE TREASURY, clericus theſaurarii.] An 
officer of the Common Pleas, who hath the charge of 
keeping the records of the court, and makes out ali the 
records of N priu: ; alſo he makes all exemplifications 
of records being in the Tram; and he hath the tees due 
for all ſearches. Le is the ſervant of the Chief Juſtice, 
and removeable at pleaſure; whereas all other officers of 
the court are for life: there is a Secondery, or Under clerk 
of the Treaſury, for aſſiſtance, who hath ſome fees and 
allowances : and likewiſe an wnder-keeper, that always 
keeps one key of the Treaſury door, and the chief clerk 
of the ſecondary, another; fo that the one cannot come in 
without the other. 

'CLERK OF THE KinG's Great e An 
officer of the King's houſhould, that keeps an account or 
inventory of all things belonging to the royal wardrobe. 
Stat. 1 E. 4. c. 1. 

CLERK OF THE WARRANTS, clericus warrantormm.] An 
officer belonging to the common Pleas? Court, who enters 
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CLERK. 


all warrants of attorney for plaintiffs and defendants in 
ſaits ; and inrolls deeds of indentures of bargain and 
ſale, which are acknowledged in the court or before any 
Judges out of the court. And it is his office to eſtrea: into 


the Exchequer all ifues, fines and amerciaments, which | 


grow due to the King in that court, for which he hath 
a ſtanding fee or allowance. 
CLERONIMUS, An heir. Mon. Angl. tom. 3: p. 129. 
CLIPPING the Coin, See title Coin; Money; Treajon. 
CLITONES, The eldeft, and all the ſons of Kings. 
See the charter of King Atlelred: Mat. Paris. pag. 158 : 


| Selden's note ut en Eadmerus. 


CLIVE, CLIFF. The names of places beginning or 
ending with theſe words, ſignify a rock, from the old 
Saxon. ; 
CLOCKS and WATCEES. Daal- plates and caſes not 
to be exported without the movement. /. gt 10 //. z. 
c. 28. je. 2.—Makers ſhall engrave their names on clocks 
and watches. , g & 10 U. 3. c. 28. Hel. 2.—Penalties on 
workmen, Hc. imbezilling materials of clocks and watches, 


ft. 27 Geo. 2. c. 7, See title Manafacturers. 


CLOERE, A priſon or dungeon; it is conjectured to 


be of Britiſh original: the dungeon or inner priſon of 


Malling ford caftle, temp. H. 2. was called cloere brien, i. e: 


carcer brieni, &c, Hence ſeems to come the Lat. cloaca, 


which was anciently the cloſeſt ward or naſtieſt part of the 
priſon: the old cloacerivs is interpreted carceris cuſtos: 
and the preſent cloacerivs, or keeper of a jakes, is an 
office in ſome religious houſes abroad, impoſed on an 


offending brother, or by him choſen as an exerciſe of hu- 


mility and mortification. Corel, | 

CLOSE ROLLS any CLOSE WRITS, Grants of 
lands, Sc. from the Crown, are contained in charters or 
letters patent, that is open letiers, /itcras patentes, ſo called 
becauſe they are not ſealed up, but expoſed to open 
view, with the Great Seal pendant at the bottom; and 
are uſually addreſſed by the King to all his ſubjects at 
large. And therein they differ from other letters of the 
King, ſealed alſo with his Great Seal, but directed to 
particular perſons, and for particular purpoſes: which 
therefore, not being fit for public inſpection, are cloſed 
up and ſealed on the outſide, and are thereupon called 
writs cloſe, literæ clauſe; and are recorded in the che- 
rolls, in the ſame manner as the others are in the fatent- 
rell:. 2 Comm. 346. | 

CLOSH, Was an»unlawful game forbidden by Stat. 
17 Ed. 4. c. 3, and 33 H. 8. c. 9. It is ſaid to have been 
the ſame with our zine- pins; and 1s called claſbcayles by 
At this time it is allowed, and called 
hailes, or ſhittles. See title Gaming. 

' CLOTH, No cloth mage beyond ſea ſhall be brought 

into the king's dominions, on pain of forfeiting the ſame, 


and the importers to be farther puniſhed. Star. 12 Ed. 3. 


c. 3.—See titles Manufacturers; Wool. 

CLOTHIERS, Are to make broad cloths of certain 
lengths and breadths, within the liſts; and ſhall cauſe 
their marks to be woven in the cloths, and ſet a ſeal of 
lead thereunto, ſhewing the true length "thereof. Stat. 


4 Ed. 4. c. 1: 27 H. 8. c 12.—Expoſing to ſale faulty 


cloths, are liable to forfeit the ſame: and clothiers ſhall 
not make ute of flocks or other deceitful ſtuff, in making 
of broad cloth, under the penalty of 5/. Stat. 5 & 6 Ed. 
6. c. 6.—]Jufſtices of peace are to appnint ſearchers of 
cloth yearly, who have power to enter the houſes of 


COACH. 


clothiers; and perſons oppoſing them (hall forfeit jet, 


Se. Stats. 39 Eliz.c.20: 4 Jac. I. c. 2: 21 Fac. I. c. 18. 
All cloth ſhall be meaſured at the fulling mill, by the 
maſter of the mill; who ſhal! make oath before a juſtice 
for true meaſuring ; and the millman is to fix a teal of 
lead to cloths, containing the length and breadth, which 
ſhall be a rule of payment for the buyer, Ec. Sears. 
10 An. c. 16.— By Sat. 1 Geo. 1.c. 15, Broad cloths mult 
be put into water for proof, and be meaſured by two in- 
different perſons choſen by the buyer and ſeller, Sc. 
And clothiers ſelling cloths before ſcaled, or not con- 
taining the quantity mentioned in the ſeals, incur a for- 
feiture of the fixth part of the value. Ferſons taking off, 
or counterfeiting ſeals, forfeit 20/. By Stat. 12 Gee. 1. 
c. 34, if any weavers of cloth enter into any combina- 
tion for advancing their wages, or leiſening their uſual 
hours of work, or depart before the end of their terms 
agreed, return any work unfinithed, Ec. they ſhall be 
committed by two juſtices of peace to the houſe of cor- 
rection for three months: and clothiers are to pay their 
work-people their full wages agreed, in money, under the 
penalty of 101. &c.—inſpettors of mills and tenter- 
grounds to examine and ſeal cloths, ate to be appointed 
by jultices of peace in ſeſſions; and mill-men ſending 
clothiers any cloths before in!pefted, forfeit 40s. The 
inſpectors to be paid by the clothiers 2 4. per cloth. Sat. 
13 Geo, 1. c. 23.—lt any cloth remaining on the tenters, 
be ſtolen in the night, and the ſame is found upon any 
perſon, on a juſtice's warrant to ſearch, ſuch offender 
ſhall forfeit treble value, leviable by diſtreſs, c. or be 
committed to gaol for three months; but for a ſecond 
ofience he ſhall ſuffer fix month's impriſonment; and for the 
third offence be tranſported as a felon, Sc. Stat. 15 Geo. 
2. cap. 27 —See title Drapery; and more particularly 
titles Mannfactas ers, Servants, Wool. 

CLOVE, The two and-thirtieth part of a weigh of 
cheeſe, i. e. eight pounds. Stat. ꝙ H. 6. c. 8. 

CLOUGH, A word made ule of for a valley, in Dome/- 
day book. But among merchants, it is an allowance for 
the turn of the ſcale, on buying goods wholeiule by 
weight. Lex Mercat. | 

CLUNCH. In Staffordfoire, upon ſinking of a coal- 
mine, near the ſurface they meet with earth and ſtone, 
then with a ſubilance called blue clunch, and after that 


they come to coal. 


CLUYTA, Fr. clous.] Shoes, clouted ſhoes z © t 
commonly horie-ſhoes: it alſo ſignifies the firoans of 
iron with which cart-wheels are bound. Cenfretud. Dom. 
de Farend. MS fel. 16. Hence clularium, or cluarium, a 
forge where the «/ous or iron thoes are made. Men. Angl. 
tom. 2. pag. 598. | 

CLYPEtUS, A ſhield —Metaphorically one of a noble 
family. Chpei proſtrati, a nobie family extiaci. Aar. 
Paris 463. | 36: 

COACH, currus.] A convenience well known. For 
the regulating of hackney coaches and chairs in London, 
there are ſeveral ſtatutes, wiz. 9 An. c. 23, made per- 
petual by 3 Geo. 1. c. 7, and enlarged as to the number 
of coaches, by 11 Geo. 3 c. 24; ſo as to make the whole 
number, to be licenſed, 1000, and enlarged allo as to 
chairs, by 10 An. c. 19. and 12 Geo. I. c. 12, making 
the whole number of thoſe 400. 

The other ſtatutes now in force are, 12 Ax. fl. I. c. 14: 


| 1 Geo. 1, c. 57: 30 Geo. 2. c. 22: (See Caris) 4 Geo. 3. 


c. 30; 


COACH. 


c. 36: 7 Ceo. 3. c. 44: 10 Geo. 3. c. 44: 11 Geo, 3. cc. 24 
and 28: 12 Ges. 3. c. 497 24 Geo. 3. f. 2. c. 27: 26 Geo. 

c. 72: 32 Geo. 3. c. 4. 

The following is a general abſtract of the united eſfect 
of theſe ſeveral acts. 

Five Commiſſioners are appointed to licenſe and regu- 
late them. And the proprietor of each coach pays 105. 
per week every month. Each coach is to be numbered 
on both ſides, not to be altered, on penalty of 5 J. A 
like penalty on driving or letting to hire a coach without 
licence.—Mourning coaches and hearſes are within the 
acts.— The horſes mult be 14 hands high. Coachmen 
compellable to go in the day ten miles, but after dark 
two miles and a half on turnpike roads. To have check 
ſtrings, on penalty of 5. — The rates are as follows, 
(December 1793.) 

For one mile and quarter, or leſs 15. od. 
From that to two miles - 1 6 
And then 6% tor each additional half-mile entered upon. 


By way } 


Three quarters of an hour, or leſs . 15. od. 
py ime) Between that and an hour - £6 
One hour and twenty minutes 2 © 
And then 64. for each additional twenty minutes en- 
tered upon. 


For a day of twelve hours 145. 6d. and 64. for each 
twenty minutes over. 

A coachman refuſing to go, or exacting more than his 
fare, to forſeit from 105. to 31; and by miſbehaviour or 
impudente, incurs the ſame penalty, and his licence may 
be revoked, or he committed to tue houſe of correction. 
Perſons. retuling to pay the fare, or defacing the coach, 
may be compelled by a jullice to make ſatisfaction. 
There are ſeveral uſual ſtands, but a coach may ſtand in 
any ſtreet thirty feet wide, at the road, (except St. Fames's 
Street and Pall. mall.) — The penalties are recoverable be- 
fore the aldermen of the city, and juſtices of peace, as 
well as before the Commiſſioners. 

STAGE COACHEs, By Stats. 28 Geo. 3. c. 57, and 30 Geo. 
3. c. 36, Drivers of tage coaches are not to admit more 
than one outſide paſſenger on the box, and four on the 
roof of the coach, on penalty of 5s. for each pailenger, 
at every turnpike-gate.—Scme other wholeſome regula- 
tions are alſo made by theie acts, but which like other 
good laws are ſeldom enforced. 

As to the liability of maſters, Sc. of coaches as com- 
mon carriers. See title Carrier. 

Durtiks. By Hat. 25 Geo. 3. c. 47, there ſhall be paid for 
every four-wheeled coh, landau, Sc. kept for private uſe, 
or to let to hire, (except hackney coaches) a tax of 7/. 
yer an (and by 29 Gee. 3. c. 49, 205. more,) in the whole 
8/. tor the firſt carriage.—9 J. tor the ſecond, by 29 Geo. 3 
c. 43.— Aud where three or more are kept, 8/. for the 
firll, and 101. for all o.hers. And by ſaid Stat. 25 Geo. 
3- c. 47, for every two or three-wheeled carriage 34. 105. 
wy au. 

OACH-MAKERS, The wares of coachmakers ſhall 
be 1 by perſons appointed by the ſadlers' com- 
pany. Stat. 1 Foc. 1 c. 22.— BV Satt. 25 Geo. 3. c. 49: 
27 Geo. 3. c. 13. Every maker of coaches, chariuis, 
Chailes, Cc. mult take out annual licenſes trom the Ex. 
ciſe office, and to pay a duty of 20s. for every four- 
wheeled carriage, and 10s. for every two-wheeled car- 
riage, built by them for ſale, 


COALS. 


COADJUTOR, Lat.] A fellow-helper or aſſiſtant; 
particularly applied td one appointed to aſſiſt a Biſhop, 
being grown old and infirm, ſo as not to be able to per- 
form his duty. | 
_ COAL-MINES, Maliciouſly ſetting fire to coal-mines, 
or to any delph of coal, is felony, 10 Geo. 2. c. 32. ſe. 
6. See title Black- AF, Felony. 

COALS, By Szats.7 E. 6. c. 7: 16& 17 Car. 2. c. 2 
[made perpetual by 7 & 8 V. 3. c. 36. 6 2. ] and 17 Geo. 
2. c. 35, The ſack of coals is to contain four buſhels of 
clean coals: and ſea coals brought into the river Thames, 
and fold, fhall be after the rate of thirty-ſix buſhels to the 
chaldron : and one hundred and twelve pounds the hun- 
dred, &c. The Lord Mayor and Court of Aldermen in 
Lend, and juſtices of the peace of the ſeveral counties, 
or three of them, are impowered to ſet the price of all 
coals to be ſold by retail; and if any perſon ſhall refuſe 
to ſell for ſuch prices, they may appoint officers to enter 
any wharfs or places where coals are kept, and cauſe the 
coals to be ſold at the prices appointed. The Stat. 12 An. 
A. 2. c. 17, regulates the contents of the coal buſhel, 
which is to hold one Winchefter buſhel, and one quart of 
water. By Stats. 9 H. 5. f. 1. c. 10: 30 Car. 2. c. 8: 
6& 7 Will, 3. c. 10: 11 Geo. 2. c. 15: 15 Geo. 3. c. 27. 
and 31 Geo. 3. c. 36, Commiſſioners are ordained for the 
meaſuring and marking of keels, and boats, Hc. for 
carrying coals ; and veſſels carrying coals before mea- 
ſured and marked, ſhall be forfeited, &c. For the du- 
ties and draw-backs on coals and culm, ſee Stat. 9g & 10 
. 3. c. 13: 9 Au. cc. 6, 22, 28: 8 Geo. 1. c. 14: 14 Geo. 
2. c. 41 22 Geo. 2. c. 37: 31 G. 2. c. 15: 33 Geo. 2. 
c. 15: and 27 Geo. 3. c. 32. 

For the duty on coals in Londen, See Stats. g Au. c. 22. 
and 5 Geo. 1.c. 9; the duties payable under which, of 
35. fer Chaldron, are made perpetual by Stat. 6 Geo. I. c. 4. 
and 1 Geo. 2. f. 2. c. 8 —See allo Stat. 27 Geo. 3. c. 13. 
as to the 15. duty under Sat. 19 Car. 2. c. 3. $ 36. 

By Stat. 6 & 7 W. z. c. 18, one mariner is allowed to 
each 50 ton of ſhipping employed in the coal trade in 
time of war, protected from being impreſſed. 

By Stat. 9 An. c. 28. Contracts between coal-owners 
and maiters of ſhips, Sc. for reſtraining the buying of 
coals are void; and the parties to forfeit 100/. And 
ſelling coals for other ſorts than they are, ſhall forfeit 
501. Not above fifty laden colliers are to continue in 
the port of Newca/tle, Sc. And work-people in the 
mines there ſhall not be employed who are hired by others, 
under the penalty of 5 /. 

By Stat, 3 Geo. 2.c. 26, containing ſeveral regulations 
as tolightermen and coal buyers, and explained by. 11 Geo. 
2. *. 15. Coal-facks ſhall be ſealed and marked at Guildhal/, 
Sc. on pain of 20s, Alſo ſellers of coals are to keep a 
lawful buſhel, and put three buſhels to each ſack, which 
buſhel and other meafures ſhall be edged with iron, and 
ſealed ; and uſing others, or altering them, incurs a for- 
feiture of gol. c. The penalties above 5 /. recoverable 
by action of debt, Sc. and under that ſum before juſtices 
of peace. 

By Stat. 4 Geo. 2. c. 30, Owners or maſters of ſhips 
ſha!) not enhance the price of coals in the river of Thames, 
by keeping of turn in delivering of coals there, under 
the penalty of 100 J. &c. 

Stat. 13 Gee. 2. c. 21, Jaflicts penalty of treble da- 
mages on perions damaging or deſtroying coal works. 
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COALS. 


See the Stat. 6 Geo, 3. c. 22, now in force, as to the 
loading coal ſhips, at Newcaſtle and Sunderland in turn, 


according to liſts to be made there. . 
By the Stat. 7 Geo. 3. c. 23, (in force by 17 Geo. 3. c. 13. 


till the 1ſt of June, 1798,) The Land Coal Mete, Office 


for Londen, and between the Tower and Lime boiſe- Hole, is 
eſtabliſhed and regulated. And the duty of that officer, 
and the labouring coal-meters in meaſuring coals is aſ- 


certained. And by Stat. 26 Geo. 3. c. 83, Further regu- 


lations are made as to the Coal-meters ſacks, which when 
ſealed are to be four feet four inches long, and twenty- 
fix inches broad. Penalties are, impoſed on the labour- 
ing meters and drivers for miſbehaviour, and the mode 
of re-meaſurement ſettled, if required by the conſumer. 
By Sat. 26 Geb. 3. c. 14, A Land Coal Meter's Office 
is appointed for the pariſhes of Putney, Wanafioorth, Bat- 
terſea, Lambeth, Rotherhithe, and ſeveral pariſhes in South- 
wart, to continue for twenty-one years. And by c. 108, 
of the ſaid ſeſſion, a like office is appointed for the city and 


liberty of Wefminfter, till June 1795. The regulations 


of former acts are adopted and modified by theſe latter, 
according to their ſeveral diſtricts. 

Stat. 28 Geo. 3. c. 53, was paſt to indemnify the Lon- 
don coal buyers againſt certain penalties, which they had 
literally incurred under Sate. ꝙ An. c. 28. and 3 Geo. 2. 
c. 26, and alſo for the purpoſe of putting an end to the 
Society at the Coal Exchange, formed to regulate (i. e. to 
monopolize) the trade; ſubjecting all perſons, above 
five, in number entering into covenant or partnerſhips, to 
puniſhment by indictment or information in B. R. 

 COAT-ARMOUR, Coats of arms were not ĩatrod uced 
into ſeals, nor indeed into any other uſe, till about the 
reign of Richard the Firſt, who brought them from the 
Croiſade in the Holy Land; where they were firſt invent- 
ed and painted on the ſhields of the knights, to diſtin- 


guiſh the variety of perſons of every Chriſtian nation who 
reſorted thither, and who could not, when clad in com- 


my Reel, be otherwiſe known or aſcertained. 2 Comm. 
306. G 
It is the buſineſs of the Court military, or the Court of 
Chivalry, according to Sir Matthew Hale, to adjuſt the 
right of armorial enſigns, bearings, creſts, ſupporters, 
pennons, Oc. and alfo rights of place or precedence, 
where the king's patent or act of parliament, (which can- 
not be over-ruled by this court,) have not already de- 
termined it. 3 Comm. 10g. | 

 COCHERINGS, An exaction or tribute in Trelard, 
now reduced to chief rents. See Bonaght. 

COCHINEAL, The importation of cochineal from 
ports in Spain declared lawful. Stat. 6 An. c. 33. Any 
perſons may import cochineal into this kingdom, in ſhips. 
belonging to Great Britain, or other country in amity, 
from any place whatſoever, by Stat. 7 Geo. 2. cap. 18. 
See title Navigation Acts. 

COCKE T, cockettum.] A ſeal belonging to the king's 


cuſtom houſe: or rather a ſcroll of parchment ſealed, and 


delivered by the officers of the cuſtom-houſe to merchants, 
as a warrant that their merchandiſes are cuſtomed: which 
parchment is otherwiſe called /itere de cocketio, or literæ 
reſtimomi ales de coketto. Stat. 11 Hen. 6. c. 15: Reg. Orig. 
179, 192.—See alſo Mad. Exch. vol. I. c. 18. The word 
eockettum or cocket, is allo taken for the cuſtom-houſe or 
office where goods to be tranſported were firſt entered, 
and paid their cuſtom, and had a cocket or certificate of 


COFFEE. 


\. diſcharge: and cocketta lana is wool duly entered and 


cocketted, or authoriſed to be tranſported. Mem. ix S. ac. 


| 23 Ed. 1. 


Cocket is likewiſe uſed for a ſort of meaſure, Hela, 1:6. 2. 
cap. 9. Panis vero integer quadrantalis frumenti ponderabit 
unum cocker & dimidium : and it is made uſe of for a 
diſtinction of bread, in the ſtatute of bread and ale, 
51 H. 3. flat. 1. ord. pro pi//tv : where mention is made 
of waflel bread, cocket dread, bread of treet, and tread of 
common cheat ; the waltel bread being what we now call 
the fine bread, or French bread ; the cocket bread the ſe- 
cond ſort of white bread ; bread of treet, and of common 
wheat, brown, or houſchold bread, c. See Bread. 

COCK+SETUS, A boatman, cock/rvain or coxon. Corel. 

COCULA, A cogue, or little drinking-cap, in form 
of a ſmall boat, uſed eſpecially at ſea, and ſtill retained 
in a cogue [cag or kegue] of brandy. Theſe drinking 
cups are alſo uſed in taverns to drink new ſherry, and 
other white wines which look foul in-a glafs. 

CODICIL, codieillus, from codex, a bock, a writing.] 
A ſchedule or ſupplement to a will, where any thing is 
omitted which the teſtator wou!d add, or where he would 
explain, alter or retract what he hath done. See titles *, 
De wiſe. 

COFFEE, Tra, CuocolLArE, and Cocoa Nurs. 

'The duties on theſe articles form a branch of the pu- 
blic revenue, under the head of Cuſtoms and Excije; and 
like all other ſubjects of thoſe juriſdictions, are liable to 
a variety of penal regulations by a&s of pariiament, ne- 
ceſſary to prevent the numerous frauds and evaſions daily 
endeavoured to be practiſed, to the impoveriſhment of 
Government, and the injury of the fair trader. See titles 
Excije, Cuftoms, and allo title Navigation. Ats.—The 
following general features are all which the compaſs of 
this Dictionary allows to be noticed. | 

By Stat. 27 Geo. 3. c. 13, all former cuſtom and ex- 
ciſe duties are repealed; and new duties, (leſs than the 
former ones) impoſed. — The ſales of 72a at the Eaft- India 
houſe are regulated by .S:ats. 18 Gro. 2. c. 26: 13 Geo. 3. 
c. 44; by the latter of which re-exportation by the Com- 
pany to America is allowed, —By Stat. 10 Gee. 1. c. 10, 
chocolate and cocoa paſte are prohibited to be imported. 
And cocoa-nut ſhells without the nuts, by Sat. 4 Geo. 2. 
c. 14. $ 12.—The importation of coffee muſt be in bags, 
Sc. containing 1 c. each at leall.—The entry and 
warehouting, removing, and re-exportation of zea, coffee 
and cocoa-nuts, is regulated by Stats. 10 Geo. 1.c.10: 
11 Geo. I. c. 30: 5 Geo. 3. c. 43: 21 Geo. 3. c. 55: 22 Geo, 
3. c. 68: 23 Geo. 3. c. 70: 27 Geo. 3. c. 13.— By Stats, 
15 Geo. 2. c. 11: 20 Geo. 3. c. 35, retail dealers muſt take 
out an annual licence. And all houſes for manufacturing 


and ſale, muſt be entered at the Exciſe Office; Sce Stats. 
10 Geo. 1. c. 10: 18 Geo. 2. c. 26: 12 Geo. 3. c. 46— 


And the houſes of all dealers to be marked, ** Dealer in 
Coffee, Tea, Sc.” Stat. 19 Gee. 3. c. 69.—Under the ſaid 
Stat. 10 Geo. I. c. 10: and Sat. 11 Geo. 1. c. 30, officers 
may enter houſes to ſearch if goods are concealed ; but 
in this caſe, if an officer by a falſe or miſtaken ſuggeſtion 
vbtains a ſearch-warrant (as it is cailed) trom the Com- 
miſſioners, he is perſonally anſwerable in an adion of treſ- 
paſs, if no goods are found, Zofoct'v. Saunders, Al. Rep. 912. 

To prevent frauds in manufacturing theſe arti- 
cles, the Stats. 10 Geo. 1. c. 10: 11 Geo. 1. c. 30, make 


divers proviſions as to cee. Stats. 11 Geo. 1. c. 30: 
2 | 4 Geo. 


4 Geo. 2. c. 14: 17 Geo. 3 c. 29, 45 17 ea. -als. 10 Geo. 
1. c. 10: 32 Geo. 2 c. 10 I Geo. i. 20, s to c 
late; the makiog of which latter tor private families, is 
alſo regulated by Sat 10 GC. . 10 & 23, 24, 25 

The Stat. 9 Geo. 2. c. 35 F 29, prohibits the retailing 
tea without a permit; or by pediars even with oe. And 
by Stat. 12 Ges. 1. c. 28, dealers in cocoa nuts, muſt not 
ſell leſs than 28 /6. at a time, 

CO ka, A coffer, cheſt, or trunk. Munmenta Hoſ- 
pit. SS, Trinit. de Poutefracto, MS. fol. 50. | 

COFFERER or TE KING'S HOUSLHOUD, Is a 
principal officer of the King's houſe, next under the Con- 
troller, who, in the counting-houlſe, and elſewhere, hath 
a ſpecial charge and overſight of other officers of the 
houſehold, ro all which he pays their wages: this officer 
paſſes his accounts in the Exchequer, See cat. 39 Elis. 


e. 7. 

COGGLE, A ſmall fiſhing boat, upon the coaſts of 
Y.rkfhire: and cogs, (cogoncs) are a kind of little ſhips, or 
veſſels, uſed in the rivers Ou/> and Humber, Stat. 23 H. 8. 
c. 18.—8ee Mat. Paris, anne 1066. And hence the cop- 
men, boatmen or ſeamen, who after ſhipwieck or loſles 
by ſea, travelled and wandered about to defraud the peo- 
ple by begging and ſtealing, till they were reſtrained by 
divers gocd laws. Du Freſne. 

COGNATI, Relations by the mother, as the agnaz: 
are relations by the father, 

COGNA'TIONE, A writ of Couſenage. See Cotnage. 

COGNISANCUTE, or cognizance, Fr. connufance, Lat. 
coguitio.] Is uſed diverſely in our law: ſometimes for an 
acknowledgment of a fine. See title Fixe. In replevin, 
cogniſance, or con"ſance, is the anſwer given by a defend- 
ant, who hath acted as Jail, Ic. to another, in making 
a diltreſs, See titles Difirejs, Replevin. 

The molt uſual ſenſe in which this term is now 
uſed, is relative 'to the claim of Cognizance of Pleas. 
This is a privilege granted by the King to a city or 
town, to hold plea of all contracts, Sc. within the li- 
berty of the franchiſe; and when any man 1s impleaded 
for ſuch matters in the courts of Ye/minfter, the mayor, 
Sc. of tuch franchiſe may aſk cogniſance of the plea, and 
demand that it ſhall be determined before them: but if 
the courts at Meſtminſten are poſſeſſed of the plea before 
cooni/ance be demanded, it is then too late. Terms de Ley. 
See Stats, o H. 4. c. 5: 8 H. 6. c. 26: 3 Comm. 298: 
4 (Comm. 277. ' 

Cogni/ance of Pleas extends not to aſſiſes; and when 
granted, the original ſhall not be removed: it lies not in 
a quare im edit, for they cannot write to the biſhop, nor 
of a plea out of the county-court, which cannot award a 
relommons, c. Tenk. Cent. 31, 34. This copni/ance 
ſhati be demanded et e firit day: and if the demandant in 
a pieaot land counterpleads the franchiſe, and the tenant 
Joins with the claimot the franchite, and it is found againſt 
the franchiſe, the demandant ſhall recover the land; but 
if it be found againſt the demandant, the writ ſhall abate. 
Ibid. 18. | 

"There are three forts of inferior juriſdiftions, one where- 
of is tene e placita, and this is the lowelt fort; for it is 
only a concurrent juriſdiction, and the party may ſue 
there, or in the King's courts, if he will. 
is conu/ance of pleas, and by this a right is veſted in the 
lord of the franchiſe to hold the plea, and he is the only 
perſon who can take advantage of it. The third fort is 


The ſecond' 


— 


a ſcholar, in C. B. for battery. 


COG 


an exempt juriſdifion, as where the king grants to a great 
city, that the inhabitants thereof ſhall be ſted within 
their city, and not eliewhere; this grant may be pleaded 
to the juriſdiction of the court of K. B. if there be a court 
within that city which can hold plea of the cauſe, and 
no- Hey can take advantage of this privilege but a d/endant 
for if he will bring certiorari, that will remove ine cauſe, 
but he may wave it if he will, ſo that the privilege is only 
tor his benefit. 3 Salk. 79, 80 el. 4: Hil. 1 An. B. K. 
Cech v. Smith. . | 

King Hen. VIII. by letters patent of the 14th of his 
reign, and confirmed by parliament, granted to the Uni- 
de, iy of Oxford comance of pleas, in which a feholar or 


ſervant of a college ſhould be party, ita guod jufticiarii de 


An attorney of C. B. fued 
By the court, this general 
grant does not extend to take away the ſpecial privilege 
of any court without ſpecial words. Lit. Rep. 304. Mich. 
5 C: C. B. Oxford (Uaiverſity's) caſe, 

If a ſebelar of Oætord or Cambridge be ſued in Chancery 


utrogue banco /e nen intromittant. 


on a ſpecial performance of a contract to leaſe lands in Mia- 


dleſex, the Univerſity ſhall not have couuſance, becauſe 
they cannot ſequelter the lands. Gils, Ht. of C. P. 194. 
cites 2 Vert. 303. ; 
Conuſance muſt be demanded & an imgarlance, and 
the ſame term the writ is returnable, after the defendant ap- 
fears; becauſe, till he appears there is no cauſe in court, 
otherwiſe there would be a delay of juſtice; for if after 
imparlance, when the defendant has a day already al- 
lowed him, he would have two days, ſigce when the co- 
nuſance is allowed, the franchiſe prefixes a day to both 
parties to appear before them: and it is the lord's laches 
if he does not come ſoon enough not to delay the parties. 
G:45. Hiſt. of C. P. 195. ' 
Conuſance was granted to the Univerſity of Oh, 
(no cauſe being ſhewn to the contrary), in Eafter Term, 
9 Geo, 2. in the caſe of Mdcecte and Brooke. Hard. 
241.—8ee further under title Courts of the Univerſity, 
Cogni/ance allo ſignifies the badge of a waterman or ſer- 
vant, which is uſually the yiver's cre, whereby he is 
known to belong to this or that nobleman or gentleman. 
Die. 
COGNISOR ann COGNISEE. Cegn/for, is he that 
paſſeth or acknowledgeth a fine of lands or tenements to 
another; and cogni/ce is he to whom the fine of the ſaid 
lands, Sc. is acknowledged. Stat. 32 H. S. c. 5. 
COGNITIONES, Enligns and arms, or a military 
coat painted with arms. Mat. Paris 1250. 
COGNITIONIBUS MITTENDIS, A writ to one 
of the King's juſtices of the Common Pleas, or other that 
hath power to take a fine, who having taken the fine de- 
fers to certify it, commanding him to certify it. Reg. 
Orig. 68. : 
COGNOVIT ACTIONEM, Is where a defendant: 
ackn1wied ges or conteiles the plaintiff's cauſe againſt him 
to be juit and true; and, before or after iſſue, tuffers 
judgment to be entered againſt him without trial. And 
here the conteſſion generally extends no further than to 
what is contained in the declaration; bout if the defend- 
ant will confeſs more, he may. 1 Ro! 92: Hs. 178. 
COGW RE, Is faid to be a tort of carte cloths, 
made in divers parts ot £ngland, of which mention is 
made in the Sat. 13 R. 2. cap. 10. 
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COHUAGIUM, 


CO H 
COHUAGIUM, A tribute paid by thoſe who met 


promiſcuouſly in the market or fair; cobue lignifying a 


promiſcuous multitude of men in a fair or market.— 


Duieti ab omni thelouio, paſſagio, pontagio, cohuagid, palla- 
gio, Sc. Du Cange. 


COIF, coifa.] A title given to Serjeants at law; who 


are called Serjeants of the coif,, from the lawn coif they 
wear on their heads under their caps, when they are 
created. The uſe of it was anciently to cover 7or/uram 
clericalem, otherwiſe called corona clericalis ; becauſe the 
crown of the head was cloſe ſhaved, and a border of hair 
left round the lower part, which made it look like a crown. 
Blount. See title Clerk. : 

COIN, cuna pecunia.] Seems to come from the Fr. 
coign, i. e. angulys, a corner, whence it has been held, 


that the ancienteſt ſort of coin was ſquare with corners, 


and not round as it now is: it is any fort of money coined. 
Cremp. Fariſd. 220. Coin is a word collective, which con- 
tains in it all manner of the ſeveral ſtamps and ſpecies of 
money in any kingdom: and this is one of the royal pre- 
rogatives belonging to every ſovereign prince, that he 
alone in his own dominions may order and diſpoſe the 
quantity, value, and faſhion of his coin. But the coin of 
one king is not current in the kingdom of another, unleſs 
it be at great loſs; though our king by his prerogative 
may make any foreign coin lawful money of Euglaud at 
his pleaſure, by proclamation. Irn, de Ley. If a man 
binds himſelf by bond to pay one hundred pounds of law- 
ful money of Great Britain, and the perſon bound, the 
obligor, pays the obligee the money in French, Spaniſh, 
or other coin, made current either by act of parliament, 
or the king's proclamation, the obligation will be well 
performed. Co. Lit. 207. But it is faid a payment in 
farthings, is not a good payment. 2 It. 517. See pope. 
When a perſon has accepted of money in payment from 
another, and put the fame into his purſe, it is at his pe- 
ril after bis allowance ; and he ſhall not then take excep- 
tion to it as bad, notwithſtanding he preſently reviews 
it. Terms de Ley. : jy Ae 
Of Offences relating to the Coin. 


Two offences reſpecting the coin, are made freaſon by 
the ſtatute 25 E. III. c. 2: Theſe are the actual comterfeit- 
ing the gold and filver coin of this Kingdom ; or the im- 
porting ſuch counterfeit money with an intent to utter it, 
knowing it to be falſe. But theſe not being found ſuf- 
ficient to reſtrain the evil practices of coiners and falſe 
moneyers, other ſtatutes have been ſince made for that 
purpoſe. | 

By Stat. 1 Mar. ft. 2. c. 6, if any perſon ſhall falſely 
forge or counterfeit any ſuch kind of coin of gold or 
ſilver, as is not the proper coin of this realm, but ſhall 
be current within this realm by conſent of the Crown; 
ſuch offence ſhall be deemed h1igh-treaſon. And by Stat. 
1&2 P. S M. c. 11, if any perion do bring into this 
realm ſuch falſe or counterfeit foreign money, being 
current here, knowing the ſame to be falſe, with intent 
to utter the ſame in payment, they ſhall be deemed 
offenders in high treaſon, The money, referred to in 
theſe ſlatutes, muſt be ſach as is abſolutely current 
here, in all:payments, by the King's proclamation ; of 
which there is none at preſent, Portugal money being 
only taken by conſent, as approaching the neareſt to 


our ſtandard, and falling in well enough with our di- | 


COIN. 


viſions of money into pounds and ſhillings : therefore to- 
counterfeit that is not high treaſon, but another inferior 
offence. 

Clipping or defacing the genuine coin was not hither. 
to included in theſe ſtatutes; but by Sat. 5 Eliz.c. rt, 


clipping, waſhing, rounding, or filing for wicked gains? 


ſake, any of the money cf this realm, or other money 
ſuffered to be current here, ſhall be adjudged high 
treaſon; and by Stat. 18 Eliz. c. 1, the fame ſpecies of 
offence is deſcribed in other more general words; viz. 
impairing, diminiſhing, talfifying, ſcaling, and lighten- 
ing, are made liable to the ſame penalties. | 

By Stat. 8&& g W. 3.c. 26, (made perpetual by y An. 
c. 25,) whoever, without proper authority, ſhall know- 
ingly, make or mend, or aſſiſt in fo doing, or ſhall buy, 
ſell, conceal, hide, or knowingly have in his poffeflion 


any implements of coinage ſpecified in the act, or other 


tools or inſtruments proper oy for the coinage of moncy ; 
or ſhall convey the ſame out of the King's mint; he, 
together with his counſellors, procurers, aiders, and 
abettors, ſhall be guilty of high treaſon ; which is much 
the ſevereſt branch of the coinage law. The ſtatute far- 
ther enacts, that to mark any coin on the edges with 
letters, or otherwiſe, in imitation of thoſe: uſed in the 
mint: or to colour, gild, or caſe over any coin reſem- 
bling the current coin, or even round blanks of baſe 
metal ; ſhall be conſtrued high treaſon. But all prole- 
cutions on this aQ are to be commenced within he 
months after the commiſſion of the offence: except thoſe 
for making or mendttng any coining tool or inſtrument, 
or for the making letters on money round the edges; 
which are directed to be commenced within /x months 
after the offence committed. See Stat. 7 Ann. c. 25, 
And, laſtly, by Sat. 15 16 Geo. 2. c. 28, if any 
perſon colours or alters any ſhilling or fix pence, either 
lawful or counterfeit, to mike them reſpectively re- 
ſemble a guinea or half guinea: or any half penny or 
farthing to make them reſpectively reſemble a ſhilling 
or ſix- pence; this is alſo high treaſon ; but the offender 
ſhall be pardoned, in caſe (being out of priſon) he diſ- 
covers and convicts two other offenders of the ſame 
kind. : 
Offences relating to the coin, not amounting to treaſon, and 
under which may be ranked ſome inferior miſdemeanors 
not amounting to felony, are thus declared by a ſeries of 
ſtatutes, here recited in the order of time.—By Stat. 27 
E. I. c. 3, none ſhall bring pollards, and crockards (which 
were foreign coins of baſe metal) into the realm, on pain 


of forteiture of life and goods.—By Sat. g E. 3. fl. 2, no 


tterling money ſhall be melted down, upon pain of forfei- 
ture thereof, —By Stat. 17 E. z, none ſhall be ſo hardy 
to bring falſe and ill money into the realm, on pain of 
forfeiture of life and members of the perſons importing, 
and the ſearchers permitting ſuch importation. — By Stat. 


3 H. 5. fl. 1, to make, coin, buy, or bring into the 


realm any gally-halfpence, ſuſkins, or dotkins, in order 
to utter them, 1s felony : and knowingly to receive or 
pay them or Glanks (Stat. 2 Hen. 6. c. 9,) incurs a for- 
feiture of an hundred ſhillings. —By Szar. 14 Elix c. 3, 
ſuch as forge any foreign coin, although it be not made 
current here by proclamation, ſhall (with their aiders 
and abettors) be guilty of miſprifion of treaſon. —By Star. 
13 & 14 Car. 2. c. 31, the offence of melting down any 


current filver money, ſhail be puniſhed with —_— 
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of the ſame, and alſo the double value: and the offender 
if a freeman of ary town, ſhall be disfranchiſed ; if not, 
ſhall ſuffer ſix months? impriſonment.—-By Sat. 6 £7 7 
. 3. c. 17, if any perſon buys or ſells, or knowingly 
has in his cuſtody, any clippings or filings of the coin, he 
ſhall forfeit the ſame and o J. one moiety to the king, 
#nd the other to the informer; and be branded in the He . 
with the letter R. [But ſee title Clerg y. ]|—By Stat. 8 g 
W. z. c. 26, no perſon ſhall blanch, or whiten, copper for 
ſale (which makes it reſemble filver) nor buy or ſell or 
offer for ſale any malleable compoſition, which ſhall be 
heavier than ſilver, and look, touch, and wear like gold, 
but beneath the ſtandard : nor ſhall any perſon receive 
or pay at a lefs rate than it imports to be of (which 
demon ſtrates a conſciouſneſs of its baſeneſs, and a fraudu- 
lent deſign) any counterfeit or diminiſhed milled money 
of this kingdom, not being cut in pieces; an operation 
which is expreſsly directed to be performed when any 
ſuch money ſhall be produced in evidence, and which 
any perſon, to whom any gold or ſilver money is tendered, 
is empowered (by Stats. 9 3 10 V. 3.c.21: 13 Geo. 3. 
c. 71: and 14 Geo. 3. c. 70.) to perform at his own ha- 
zard ; and the officers of the Exchequer and the receivers- 
general of the taxes are particularly required to perform: 
and all ſuch perſons ſo blanching, ſelling, Sc. ſhall be 
guilty of felony, and may be proſecuted for theſame at any 
time within three months after the offence committed. 
But theſe precautions not being found fuflicient to 
prevent the uttering of falle-or diminiſhed money, which 
was only a miſdemeanor at common Jaw, it is enacted by 
Stats, 15 ET 16 Geo. 2. c. 28, that if any perſon ſhall ut- 
ter or tender in payment any counterfeit coin, knowing 
it to be ſo, he ſhall for the firſt cffence be impriſoned fix 
months, and find ſureties for his good behaviour for fix 
months more: for the ſecond offeace ſnall be impriſoned 
two years, and find ſureties for two years longer: and, 
for the third offence, ſhal! be guilty of felony without 
benefit of clergy. Alfo if a perſon knowingly tenders 
in payment aoy counterfeit money, and at the ſame time 
has more in his cuſtody : or thall, within ten days after, 
knowingly tender other falſe money ; he ſhall be deemed 
a common utterer of counterfeit money; and ſhall for 


— 


COIN. 


the impreſſion, and the denomination. With regard to 
the materials, Sir Edward Coke lays it down (2 It. 577, 
that the money of Euglaud muſt either be cf gold or 
ſilver: and none other was ever iſſued by the royal au- 


 thority till 1672, when copper farthings and halfpence 


were coined by Char/:s II: and orde ed by proclamati tion 
to be current in all payments, under the value of ſix- 
p=nce; and not otherwiſe. But this copper coin is not 
upon the ſeme footing with the other in inavy reſpects, 
particularly with regard to the offence of counterfeiting 
it, as has been already noticed. And as to the filver 
coin, it was enacted by /t. 14 Geo. 3. c. 42, that no 
tender of payment in ſilver money, exceeding twenty- 
five pounds a: one time, ſhall be a ſufficient tender in 
law for more than its value by weig ght, at the rate of 
5s. 2 dl. an ounce. This was a clauſe in a tem porary 
act, which was continued till 1733, fiace waich tim? it 
does not appear to have been revive d. | 

As to the Imprefior, the ſtamping thereof is the 
unqueſlionable prerogative of the Crown: for, though 
divers biſhops and monaitertes had formerly the privilege 
of coining money, yet, as Sir 12#thowy Hale obſery 
(1 Hz. P. C. 191,) this was uſually done by fp dere 
grant from the king, or by preſeriptis n which ſuppol 
one; and therefore was derived from, and not in 21 oga- 
tion of, the royal prerogative. Beſt . that they had only 
the profit of the coinage, and not the power of inſlitut- 
ing either the impreſſion or denomination ; but had 
uſually the ſtamp ſent them from the Exchequer. 

The Denomination, or the value for which the coin is 
to yur current, is hkewiſe in the breaſt of the king; 
and, if any unuſual pieces are coined, that value maſt h 
aſcertained uy proc! mation. In order to fix the wha 
the weight and the fineneſs of the metal are to be taken 
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wy 


| into confideration together. When a given weight of 
gold or iilver is of a. given ſineneſs, it is then of the 
true ſtandard and called eſtecling or ſterling metal; 


— 


the firſt offence be impriſoned one year, and find ſure- 


ties for his good behaviour two years longer: 
ſecond be guilty of felony without beneht of clergy. By 
the ſame fatute it is allo enacted that if any perſon counter- 
feits the copper coin, he ſhall fuffer-two years” impriſon- 
ment, and find ſureties for two years more, B Stat, 
11 Ceo. 3. c. 40, perſons cou nterietting copper bulfpence 
or farthings, with their abetters; or buying g. iclling, 
receiving or putting oif any counterfeit copper money 
(not being cut in pens or melted down) at a leſs value 
than it imports to be of; ſhall be guilty of 3 üngle felony. 
And by a temporary Har (14 Geo. III. . 42, if any 
quantity of money exceeding the ſom of five pounds, 
being or purporting to be the ſilver coin of this realm, 
but below the fiandard of the mint in Fog or ineneſs, 


ſhall be forfeited, in aa m vieties, 0 * crown and 
proſecutor. . 

The Coining of moxey is in all States the act of the 
Se dercn Power: that it's value m- iy be known oo in- 
ſpection. And with regard to coinage in general, there 


are three things to be conkdered therein; the materials, 


Vol. I. 


and for the 
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name for which there are various 3 
none of them entirely ſatis factory. 
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See Spe * 
The moſt plauſible opinion ſeems to be 
that adopted by thoſe two etymologiits, that the name 
was derived from the / „lings or Eaſt erlin: 25, tho 

Saxons were anciently called, who inhabited tha at diſtri. 2 


of Germany, now com ied by the Fians-towns and their 


28 


appendages: the earlieſt traders in modern W -.. Of 
this ſterling or eſterling metal all the coin of the king- 


com muſt be made, by Stat. 25 E.3.c. 13 —S0 that the 


King” 8 prerogative ſeemeth not to extend to the IR 
or inhancing the value of the coin, below or above the fle 
ling value. 2 I,. 577: though Sir Mane Hale, (1 F 
P.C. 194,) appears to be ot another opinion. The * ing 


may alſo by his proclamation, legitimate foreign coin, 
and me current here; declaring at what value it ſhall 
be taken in payments. 1 F. F. C. 197. Bot this it ſec s 
ought to be by compariſon with the ſtandard of our cwn 
coin, otherwiſe the content of paritament will be ne- 
ceſſary. The king may alſo at any time Eeciy, ar ory 
down any coin of. the kingdom, an d make it no louger 
current. 1 Hal. P. C. 197. 

This S/ardard hath been freq gently varied in former 
times; but hath for many year paſt ING thus invariably 
ſettled. The pound troy of gol 14, iſting of tu enty- 
cu o carats (or 24th parts) fine, nnd two vie alloy, i is d. vided 
into forty- four guineas and an half of the preſent value 

K K of 


of 215. each. And the pound troy of ſilver, confiſling 


of eleven ounces, and two penny weights fine, and 
eighteen penny-weights alloy, is divided into fixty two 
ſhillings, See Foltes on Engliſh coins. | 

In the 7th year of King William III. an act was made 
for calling in all the old cc of the kingdom, and to 
melt it down and re-coin it; the deficiencies whereof 
were to be made good at the public charge : and in every 
hundred pound coined, 40 l. was to be ſhillings, and 104. 
&x-pences, under certain penalties. 

Perſons bringing plate to the Mint to be coined, were 
to have the fame weight of money delivered out, as an 
- encouragement: and receivers general of taxes, Sc. were 
to receive money at a large rate per ounce. Our guinezs 
have been raiſed and falten, as money has been ſcarce or 
plenty, ſeveral times by ſtatute: and anno 3 Geo. 1. gui- 
neas were valued at 215. at which they now paſs. 

A duty of 10's. per ton was impoſed on wine, beer, 
and brandy imported, called the coinage duty, granted for 
the expence of the King's coinage, but not to exceed 30004. 
per ann. Stat. 18 Car. 2. cap. 5. This duty for coinage hath 
been cominued and advanced, from time to time by 
divers ſtatutes; and by Stat. 27 Geo. 2. c. 11, (explained 
by Stat. 27 Geo. 3. c. 13. § 64,) the Treaſury is to apply 
15,0007. a-year to the expences of the mints in England 
and Scotland.—Stat, 14 Geo. 3. c. 92, regulates the ſtamp- 
ing of money-weights, the fees for which are ſettled by 
Stat. 15 Geo. 3. c. 30, at 1 4. for every 12 weights. 


COLIBERTS, coliberti. | Were tenants in ſocage; and 
articularly ſuch villeins as were manumitted or made 
fret men. Domeſday. But they had not an abſolute free- 
dom ; for though they were better than ſervants, yet they 
had ſuperior lords to whom they paid certain duties, and 
in that reſpect they might be called ſervants, though they 
were of middle condition, between freemen and ſervants, 
Libertate carens colibertus dicitur eſſe. Du Cange. 
COLLATERAL, callateralis.] From the Lat. /aeral?, 
fideways, or that which hangeth by the fide, not direct: as 
collateral aſſurance is that which is made over and above 
the deed itſelf : collateral ſecurity, is where a deed 1s 
made of other land, beſides thoſe granted by the deed of 
mortgage; and if a man covenants with another, and 
enters into bond for performance of his covenant, the 
bond 1s a collaterat aſſurance ; becauſe it is external, and 
without the nature and eſſence of the covenant. If a man 
hath liberty to pitch boochs or ſtandings, ſor a fair or 
market, in another perſon's ground, it is collateral to the 
ground. The private woods of a common perſon, with- 
in a foreſt, may not be cut down without the King's li- 
cence ; it being a prerogative collateral to the foil. And 
to be ſubject to the feeding of the King's deer, is collateral 


5 ſt. Cr " ö . 8 : NM. d. 66. | 
to the ſoil of a foreſt, Cromp. Juriſd. 185 : Manwoed, p . prebendaries in the ſaid church. There were many of 


CoLLATE&AL ConsaNGULINITY, or KINDRED. Col- 
lateral relations agree with the lineal in this, that they 
deſcend from the ſame ſtock or anceſtor ; but differ in 
this, that they do not deſcend from each other. Collate- 
ral Rinſmen, therefore, are ſuch as lineally ſpring from 


one and the ſame anceſtor, who is the frrps or root, the 


fizes, trunk, or common ſtock, from whence thele re- 
lations are branched out. 2 Comm. 204, ſee title Deſcent, 
CoLLATERAL DisCENT, and COLLATERAL WAR- 
RANTY, See Diſcent and Warranty. 
CoLLATEKAL Is8Us, Is where a criminal convict 
Pleads any matter, allowed by law, in bar of execution, 


— 
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as pregnancy, the King's pardon, an ad? of grace, or dimer. 
Ay of perjon, vis. that he or the is not the ſame that was 
attainted, Sc. whereon iſſue is taken, which iſſue is to 
be tried, by a jury, in/lantty. 

COLLATIO BONORUM. Is in law where a portion 
or money advanced by the father to a fon or daughter, is 
brought into botchpot; in order to have - an equal diftri- 
butory ſhare of his perſonal eſtate, at his death, accord- 
ing to the intent of the Stat. 22 C 23 Car. 2. c. 10: Abr. 
Ca Eg. p. 254. See titles Horchpot, Executor. ; 

COLLATION To a BENEFICE, collatio beneficii.T 
Signifies the beſtowing of a benefice by the biſhop, when 
he hath right of patronage. See title Ad votmſon. 

ColLATIONE FACTA UNI POST MORTEM ALTERIUS, 
A writ directed to the Juſtices of the Common Pleas, com- 
manding them to iſſue their writ to the biſhop, for the 
ad miſſion of a clerk in the place of another preſented by 
the King; who died during the ſuit between the King 
and the biſhop's clerk: for judgment once paſſed for the 
King's clerk, and he dying betore admitance, the King 
may beſtow his preſentation on another. Reg. Orig. 31. 

CoLLATIONE HEREMITAGIL, A writ whereby the 
King conferred the keeping of an bermitage upon a 
clerk. Reg. Orig. 303, 308. 

COLLATION or SEALS. This was when upon 
the ſame label, one ſeal was ſet on the back or reverſe of 
the other. 

COLLATIVE ADVOWSONS, See title Advou/or. 

COLLECTORS of money due to the King. Sar. 
20 Car. 2. See Recetvers. | 

COLLEGE, collegium. ] A particular corporation, com- 
pany or ſociety of men, having certain privileges founded 
by the King's licence: and for Calleges in reputation, ſee 
4 Rep. 106. 108. 

The eſtabliſhment of Colleges or Univerſities, is a re- 


| markable zra in literary hiſtory. The ſchools in Cathe- 


drals and Monaſteries confined themſelves chiefly to the 
teaching of grammar. There were only one or two. 
maſters employed in that office. But in colleges, pro- 
feſſors were appointed to teach all the different parts of 
ſcience. The firſt obſcure mention of academical degrees 
in the Univerſity of Paris, (from which the other Uni- 
verſities in Europe have borrowed molt of their cuſtoms 
and inſtitutions), occurs. A. D. 1215. Vide Robert/. Hit. 
Emp. C. V. I v. 323. 

See the power of viſitors of Colleges well explained in 
Dr. Walker's caſe. Hardw. 212. See further titles Corpora- 
tions, Leaſes, Univerſities. 

COLLEGIATE CHURCH, Is that which conſiſts of 
a Dean and ſecular canons ; or more largely, it is a church 
built and endowed for a ſociety, or body corporate, of a 
dean or other preſident, and ſecular prieſts, as canons or 


theſe ſocieties diſtinguiſhed from the religious or regulars, 
before the reformation : and ſome are eſtabliſhed at this 
time; as WefAminfter, Windſor, Wincheſter, Southwell, Man- 
chefter, &c.— See title Chapter; Dean. 

- COLLIGENDUM BONA DEFUNCTI, (Letters 
ad.) In defect of repreſentatives and creditors to admini- 
ſter to an inteſtate, c. the Ordinary may commit admini- 
{tration to ſuch diſcreet perſon as he approves of, or grant 
him theſe letters, 10 collect the goods of the deceaſed, which 
neither make him executor nor adminiftrator ; his only 


buſineſs being to keep the goods in his ſafe cuſtody, and 
10 


COL 
v do other acts for the benefit of ſuch as are entitled to 


the property of the deceaſed. 2 Comm. 505. See title 
Zrccutor. 


COLLOQUIUM, 2 collequends.] A talking together, 


br affirming of a thing, laid in declarations for words in 
actions of ſlander, Sc. Mod. Caf. 203: Carther go. 

COLLUSION, collafo.] Is & deceitſul agreement or 
contract between two or more perſons, for the one to 
bring an action againſt the other, to ſome evil purpoſe, 
as to defraud a third perſon of his right, Sc. This col- 
luſton is either apparent, when it ſhews itſelf on the face of 
the at; or, which is more common, it is ſecret, where 
done in the dark, or covered over with a ſhow of honeſty. 
And it is a thing the law abhors : wherefore, when found, 
it makes void all things dependant upon the ſame, though 
otherwiſe in themſelves good. Co. Lit. 10g, 360: Plowd. 
54. Collyfon may ſometimes be tried in the ſame action 
wherein the covin is, and ſometimes in another action, as 
for lands aliened in mortmain by a guale jus: and where 
it is apparent there needs no proof of it ; but when it is 
ſecret, it muſt be proved by witneſſes, and found by a 
jury like other matters of fact. g Rep. 33. The ſlatute 
of W:/im. 2. 13 Ed. 1. c. 33, gives the writ guale jus, and 
inquiry in theſe caſes: and there are ſeveral other 
ſtatutes relating to deeds, made by co!lu/icn and fraud. 
The caſes particularly mentioned by the ſtatute of He. 
2. are of quare impedit, affiſe, &c. which one corporation 
brings agaiaſt another, with intent to recover the land or 
advowſon, for which the writ is brought, held in mort- 
main, c. See title Fraud, 

COLONIES, See title Plantation. 

COLONUS, An huſbandman or villager, who was 
bound to pay yearly a certain tribute; or at certain times 
in the year to plough ſome part of the lord's land ; and 
from hence comes the word clown. 

COLOUR, color.] Signifies a probable plea, but which 
is in fact falſe; and hath this end, to draw the trial of 
the cauſe ſrom the jury to the judges: and therefore 
colour ought to be matter in law, or doubtful to the jury. 

It is a rule in pleading, that no man be allowed to plead, 
ſpecially, ſuch a plea as amounts only to the general iſſue; 
but in ſuch caſe he ſhall be driven to plead the general 
iſſue in terms, whereby the whole queſtion is referred to 
a jury. But if a defendant, in an afliſe or action of treſ- 
paſs, be deſirous to refer the validity of his title to the 
court rather than the jury, he may ſtate his title ſpecially, 
and at the ſame time give colour to the plaintiff, or ſup- 

oſe him to have an appearance or colour of title, bad 
indeed in point of law, but of which the jury are not 
competent judges. 
claims by feoffment with livery from 4. by force of which 
he entered on the lands in queſtion, he cannot plead 
this by itſelf, as this plea amounts to no more than the 
general iſſue. 
vided he goes farther, and ſays, that the plaintiff claim- 
ing by colour of a prior deed of feoffment, without livery, 
entered, vpon whom he entered: and may then refer 
himſelf to the judgment of the court, which of the two 
titles is the beſt in point of law. Doch & Stud. 2. c. 53. 

Every colour ought to have theſe qualities following : 
1. It is to be doubtful to the /ay gens, as in caſe of a deed 
of feoffment pleaded, and it is a doubt whether the land 
paſſeth by the feoffment, without livery, or not. 2. Colour 
eught to have continuance, though it wants effect. 3. It 


As if his own true title be that he 


But he may allege this ſpecially, pro- 


| 


] 


per; or to reduce it to a fine pure filyer without allay, doth 


COM 
ſhould be ſuch colour, that, if it were effectual, would 


maintain the nature of the ation; as in aible, to give co- 
lour of freehold, Sc. 10 Rep. $3, 90 a. 91. Colour mut 
be ſuch a thing, which is a good colour of title, and yet 
is not any title. Cre. Jac. 122, If a wan juflifies bis en - 
try for ſuch a cauſe as binds the plaintiff or his heirs for 
ever, he ſhall not give any colour: but if he pleads a de- 
ſcent in bar, he muſt give colour, becauſe this binds the 
poſſeſſion, and not the right; ſo that when the matter ot 
the plea bars the plaintiff of his right, no colour muſt be 
given, When the defendant entitles himſelf by the plain- 
tiff; where a perſon pleads to the writ, or to the action 
of the writ; he who juſtifies for tithes, or where the de- 
fendant juſtifies as ſervant : in all theſe caſes no colour 
ought to be given. 10 Rep. 91: Lutw. 1343. Where 
the defendant doth not make a ſpecial title to himſelf, 
or any other, he ought to give colour to the plaintiff C. 
Eliz. 76. In treſpaſs for a and carrving away twenty 
loads of wood, &c, the defendant ſays, that A. B. was 
poſſeſſed of them, ut de bouis propriis, and that the plain- 
tiff claiming them by co/aur of a deed after made, took 
them, and the defendant retook them; and adjudged, 
that the co/our given to the plaintiff, makes a good title te 
him, and confeſſeth the interefl in him. 1 Lil. Abr. 275. 

COLOUR or OFFICE, color gficii.] Is when an ack 
is evilly done by the countenance of an office; and al- 
ways taken in the worſt ſenſe, being grounded upon cor- 
ruption, to which the office is as a ſhadow and ce/our. Plow. 
Comment. 64. See Bribery ; Extortion. 

COLPICES, colpicium, colpiciis.] Young poles, which. 
being cut down, make leavers or lifters; and in Mar- 
wictſhire they are called colpices to this day. Bhount. 

COLPO, A ſmall wax candle, à cops de cere: Hetedou 
ſays, that when the King of Scots came to the En;lib 
Court, as long as he ftaid there, he had every day, D- 
liberatione triginta fol. & duodecim waſſellos deminicos, ©9 
guadraginta groſſos longes colpones de dominica candela regis. 

c. anno 1194. 

COMBARONES, The fellow barons, or commonalty 
of the Cinque Ports. Placit. temp. Ed. 1. Ed. 2. But 
the title of barons of the Cinque Ports is now given to 
their repreſentatives in parliament ; and the word com- 
baron is uſed for a fellow member, the baron and hid 
combaron. See title Parliament. IE 

COMBA TERRZA, From Sax. cumbe, Brit. tum, Eng. 
comb.) A valley or low piece of ground or place between 


two hills; which is fill fo called in Devonfire and Corn- 


wall ; hence many villages in other parts of Englund have 
their names of comb, as Wickcomb, Fc, from their ſituation. 
Kennet”s GN | 

COMBAT, Tx1AL By, See Bartel. 

COMBINATIONS to do unlawful acts, are puniſh. 
able before the unlawful act is executed; this is to pre- 

ent the conſequence of combinations, and conſpiracies, 

Sc. g Rep. 57. See titles Confederacy, Conſpiracy. 

COMBUSTIO PECUNLE, The ancient way of try- 
ing mixt and corrupt money, by melting it down upon pay- 
ments into the Exchequer, In the time of King Henry II. 
a conſtitution was made, called the rial ly combuſtion; the 
practice of which differed little or nothing from the preſent 
method of a//azing filver. But whether this examination of 
money by combuftion; was to reduce an equation of money 
only of ferling, viz. a due proportion of allay with cop- 
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not appear. On making the conſtitution for trial, it was 


_ conhdered, that though the money did anſwer numero ES 


fondere, it might be deficient in value; becauſe mixed 
with copper or braſs, &c,. Vide Lowndes's Ey upon Coin, 
F. F. See title Coin, | 

COMITATUS, A county. JIngulfhus tells us, That 
England was firſt divided into counties by King Med; 
and counties into hundreds, and theſe again into tithings; 
and Fertiſcue writes, that regnum Angliæ per comitatus vt 
regnum Franciæ per ballivatus diftinguitur. It is alſo taken 
for a territory or juriſdiction of a particular place, as in 
Mal. Paris. anno 1234. and divers old charters. See titles 
County, Sheriff. 

According to Lord Littelten, in his Hifory of Hen. II. 
lib. 2. fo. 217, each county was anciently an earldom, 


ſo that, previous to the reign of King Steben, there were 


notany titular earls, nor more earls than counties, though 
there might be fewer. As to the diviſions of counties 
into hundreds and tythings, ſee Ld. Lit. I. 2. fo. 259: 
Alto ſee Brad. l. z. c. 10. | 

ComiTaru Commiss0, Is a writ or comiſſion whereby 


a ſheriff is authorized to take upon him the charge of the 


county. Reg. Orig. 295. 

ComMITATU ET CASsTNO Commisso, A writ by which 
the charge of a county, together with the keeping of a 
caſtle, is committed to the ſheriff, Rep. Orig. 295. 

COMITIVA, A companion or fellow traveller; it is 


mentioned in Brompton, Regn. H. 2. And ſometimes it 


ſignifies a troop or company of robbers: as in Wal/lngham, 
anno 1366. | 
COMMANDERY, frceproria.] Was any manor or 
chief meſſuage, with lands and tenements thereto apper- 
taining, which belonged to the pricry of St. John of 


- Feruſalem in England; and he who had the government of 
ſuch a manor or houſe was ſtiled the commander; who 
could not diſpoſe of it but to the uſe of the priory, only 
taking thence his own ſuſtenance, according to his de- 


gree. New Eagle in Lincoliſbire was and ſtill is called the 
Commandery of Eagle, and did anciently belong to the 


faid priory of St. John: So Selbach in Pembrokefpire, and 


Shingay in Cambridgeſbire, were commanderies in the time 
of the knights templars, ſays Camden: and theſe in 


many places of England are termed Templss, becauſe they 


formerly belonged to the ſaid templars. See Szat. 26 
H. 8. c. 2. The manors and lands belonging to the 
priory of St. Fehn of Feruſalem, were given to King 
Hen. VIII. by Stat. 32 Hen. 8. c. 20; about the time of 
the diſſolution of abbies and monalteries : ſo that the 
name only of commanderies remains, the power being long 
fince extinct. | 


COMMANDMENT, preceptum.] Is diverſely taken; 


as the commandment of the King, when upon his own mo- 


tion he had caſt any man into priſon. Commandment of the 
ju/tices, abſolute or ordinary; abſolute, where upon their 


cn authority they commit a perſon for contempt, {&c. 


to priſon, as a puniſhment; ordinary is when they com- 


mit ene rather for ſafe cuſtody, than for any puniſhment : 


and a man committed upon ſuch an ordinary command- 


ment is repleviſable. Sraundf. P. C. 72, 73. Perſons com- 


mirted to priſon by the ſpecial command of the King, were 
not formerly bailable by the court of King's Bench; but at 
this day the law is otherwiſe. 2 #awk. P. C. c. 15.9 36. 
See title Bail. 2 Fr 
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In another ſenſe of this word, magiſtrates may com. 
mand others to aſſiſt them in the execution of their offices, 
for the doing of juſtire; and ſo may a juſtice of peace to 
ſuppreſs riots, apprehend felons; an ollicer to keep the 
King's peace, Sc. Bro. 3. A maſter may command his 
ſervant to drive another man's cattle out of his ground, to 
enter into lands, ſeize goods, diſtrain for rent, or do other 
things; if the thing be not a treſpaſs to others, Fitz, 
Abr. The commandment of a thing is good, where he 
that commands hath power to doit: and a verbal command 


in molt caſes is ſufficient ; unleſs it be where it is given 


by a corporation, or when a ſheriff's warrant is to a 
bailiff to arreſt, c. Bro. 288 : Dyer 202. 
Commandijneut is al ſo uſed for the offence of him that 
willeth another man to tranſgreſs the law, or do any thing 
contrary to it: and in the moſt common fignilication, it 
is taken where one willeth another to do an unlawful 
act; as murder, theft, or the like: which the civilians 
called mandatum. Brack. lib. 3. c. 19. See title Accefſiry. 
In forcible entries, &c. an infant or feme covert may 
be guilty in reſpect of actual violence done by them in 
perſon; though not in regard to what ſhall be done by 
others at their command, becauſe all ſuch commands of 
theirs are void. Co. Lit. 357 :.1Hawh. P. C. c. 64.5 35. 
See title Int. In treſpaſs, Yc. the maſter ſhall be 
charged criminally for the act of the ſervant, done by his 
command ; but ſervants ſhall not be excuſed for commit- 
ing any crime, when they act by command of their maſters, 
who have no authority over them to give ſuch command, 
DoF. . Stud. c. 42; H. P. C. 66: Kel. 13. And if a 
maſter commands his ſervant to diſtrain, and he abuſeth 
the diſtreſs, the ſervant ſhall anſwer it to the party in- 
jured, Sc. Kitch. 372. See title Servant. 
COMMARCHIO, The confines of the land; from 
whence probably comes the word marches —Imprimis de 
neftris Iaudlimeris, commarchionibus. Du Cange. 
COMMEND AM, eccl:;a commendata, wel cuſfodia ec- 
cleſie alicui commiſſa.] Is the holding of a benefice or church- 
living, which being void, is commended to the charge and 
care of ſome ſufficient clerk, to be ſupplied until it may 
be conveniently provided of a paſtor : and he to whom 
the church is commended, hath the profits thereof only for 
a certain time, and the nature of the church is not 
changed thereby, but is as a thing depoſited in his hands 
in truſt, who hath nothing but the cultody of it, which 
may be revoked. When a parſon is made biſhop, there 
is a ceſſion or voidance of his benefice, by the promo- 
tion; but if the King by ſpecial diſpenſation gives him 
power to retain his benefice, notwithſtanding his pro- 
motion; he ſhall continue parſon, and is ſaid to hold 
it in Commendam. Hob. 144: -Latch. 236. As the King 
is, the means of avoidances on promotions to dignities, 


and the preſentations thereon belong to him, he often 


on the creation of biſhops grants them licences to hold 
their benefices in commendam; but this is uſually where 
the biſhopricks are ſmall, for the better ſupport of the 
dignity of the biſhop promoted: and it mult be always 
before conſecration ; for afterwards it comes too late, be- 
cauſe the benefice is then abſolutely void.—A commendam, 
founded on the ſtatute 25 H. 8. c. 21, is a diſpenſation 
from the ſupreme power, to hold or take an eccleſiaſtical 


living contre jus poſitivum: and there are ſeveral forts of con- 
| mendams ; as a commendam ſemeſtris, which is for the benefit 
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of the church without any regard to the rommendatary, 
being only a proviſional act of the Ordinary, for ſupply- 
ing the vacation of fx ribs, in which time the patron 
is to preſent his clerk, and is but a ſequeſtration of the 
cure and fruits until ſuch ime as the clerk is preſented: 
a commendam retiviere, Which is for a biſhop to retain be 
nefices, on his preferment; and theſe commendams are 
granted on the King's mandate to the archbiſhop, ex- 
preſſing his content, which continues the incumbency, ſo 
that there is no occaſion for iniiitution. A commendan 
recipere is to take a benefice de u in the biſhop's own 
gift, or in the gift of ſome other patron, whoſe conſent 
muſt be obtained. Dyer 228: 3 Lev. 381; Heb. 143 
Dan v. 79. 

A commendam may be temporary for ſix or twelve 
months; two or three years, Oc. or it may be perpetual, 
i. e. for life; when it is equal to a preſentation, without 
inſtitution or induction. But all diſpeniations beyond fix 
months were ouly permiſſive at firſt, and granted to per- 
ſons of merit: che commendam retinere is for one or two 
years, Sc. and ſometimes for three or fix years, and doth 
not alter the eſtate which the incumbent had before: a 
commendam retincre, as long as the commentdatary ſhould live 
and continue biſhop, hath been held good. Yang). 18. 

The cemmerndam recipere mult be for life, as other 
parſons and vicars enjoy their beneſices; and as a patron 
cannot preſent to a full church, fo neither can a commen- 
dam recipere be made to a church that is then full. Show, 
414. A benefice cannot be commended by parts, any more 
than it may be preſented unto by parts; as that one ſhall 
have the glebe, another the . tithes, Sc. Nor can a 
commeneatary have a juris utrum, or take to him and his 
ſucceſtors, ſue or be ſued, in a writ of annuity, Cc. But 
a commendatary in ferpetuum may be admitted to do it. 
11H. 4- 

Theſe commendams are now in fact ſeldom or never 
granted to any but biſhops ; and in that caſe the biſhop 
is made Commendatary of the benefice while he con- 
tinues biſhop of ſuch dioceſe: as the object is to make an 
addition io a ſmall biſhoprick : and it would be un- 
reaſonable to grant it to a biſhop for ke, who might 
afterwards be tranſlated to one of the richeſt ſees. dee 
the caſe of Commendams, Hob. 140: and Colliers Eccl. 
Hi. 2, 710. a 

COMMENDATARY, commendatarius.] He that hold- 
eth a church living or preferment in commendam. 

COMMENDATORY LETTERS, Are ſuch as are 
written by one biſhop to another in behalf of any of the 
clergy, or others of his dioceſe, travelling thither, that 
they may be received among the faithful: or that the clerk 
may be promoted; or neceſſaries adminiſtered to others, 
Sc. ſeveral forms of theſe letters may be ſeen in our 
hiſtorians, as in Bede, lib. 2. c. 18. 

COMMENDATUS, One that lives under the protec- 
tion of a great man. Spelm.—Commendati homines were 
perſons who by voluntary homage put themſelves under 
the protection of any ſuperior lord: for ancient homage 
was either predial, due for ſome tengre; or perſonal, which 
was by compulſion, as a ſign of neceflary ſubjection; or 
voluntary, with a deſire of protection: and thoſe, who by 
voluntary homage put themſelves under the protection of 
any men of power, were ſometimes called homines cjus com- 
mendati : and ſometimes only commendati, as often occurs 


in Domeſday, Commendati dimidii were thoſe who de- 
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pended on two ſeveral lords, and paid one half of their 
homage to each: and /&-commendats were like under- 
tenants, under the command of perions that were de- 
pendants themſelves on a ſuperior lord: al ſo there were 
dimidii ſub cibnendati, who bore a double relation to juch 
depending ſords. Domeſday This phraſe ſcems to be 
ſti l in uſe, in the uſual compliment, Commend me to ſuch 
a /riend, &c. Which is to let him know, 4 am Oi humble 
ſervant. Spelm. of Feuds, cap. 20. 

COMMERCE, commercium.] Traffick, trade or mer- 
chandiſe in buying and ſelling of goods. I 

There is a dilunction be:ween commerce and trade; the 
former relates to our dealings with foreign nations, or 
our colonies, 6c. abroad; the other to cur mutual traf- 
fick and dealings among ourleives at home. 

No municipal laws can be ſufficient to order and de- 
termine the very extenſive and complicated affairs of 
traffick and merchandize: neither can they have a pro- 
per authority for this purpoſe: for as theſe are tranſ- 
actions carried on between ſubjects of independent ſtates, 
the municipal laws of one will not be regarded by the 
other —For this rezſon the affairs of commerce are re- 
gulated by a law of their own, called the Law-merchant 
or Lex mercatoria, which all nations agree in and take 
notice of, And in particular it is held to be part of the 
law of England, which decides the cauſes of merchants 
by the general rules which obtain in all commercial 
countries. See further title Merchant. See allo title 
Bill of Exchange. | 

COMMI>SARY, comm. ſarius. ] A title in the eceleſi- 
aſtical law, belonging to one that exerciſeth ſpiritual ju- 
riſdiction, in places of a dioceſe which are ſo tar from 
the epiſcopal city, that the chancellor cannot call the 
people to the hiſhop's principal conkitory court, without 
their too great inconvenience. | his commillary was or- 
dained to ſupply the bithop's juriſdiction and office in the 
out- places of the dioceſe ; or in ſuch places as are pecu- 
lar to the biſhop, and exempted from the juriſdiction of 
the archdeacon : for where, either by preicription or com- 
poſition, Archdeacons have juriſdiction within their arch- 
deaconries, as in molt places they have, this comme//ory 18 
ſuperfluous and oftentimes vexatious, and ought not to 
be; yet in ſuch caſes, a commi//ary is ſometimes appoint= 
ed by the biſhop, he taking preſtation money of the arch- 
deacon yearly pro exteriori juriſdictione, as it is ordiuarily 
called. But this is held to be a wiong to archdeacons 
and the poorer ſort of people. Corvel's [nterp. 4 Ii. 338. 

There are alſo cui in time of war. Perſons 
ſent abroad to take care of the ſupply and diſtribution of 
proviſions for the army. 8 

COMMI-SION, commi/ia.] The warrant or letters- 
patent, which all perions exerciling juriſdiction either or- 
dinary or extraordinary, have to authoriſe them to hear 
or determine any cauſe or action: as the cen of the 
Judges, Sc. Commiſſion is with us as much as delegatis 
with the civilians: and this word is ſometimes extended 
farther than to matters of judgment; as the common of 
prrweyance, Oc. Commiſſions of inquiry ſhail be made to 
the juilices of one bench or the other, Q. and to do law- 
ful things, are grantable in many caſes: alſo molt of the 
great oficers, judicial and miniſterial, of the realm, are 
made by commiſſion, And by ſuch commons, treaſons, 
felonies, and other offences, may be heard and deter- 

| mined; by this means likewiſe, oaths, S of 
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nes, and anſwers, are taken, witneſſes examined, offices | 
found, Sc. Bro. Ab. 12: Rep. 39.—See Stat. 42 E. 3. 
c 4. And moſt of theſe commiſſions are 8 by the 
Ling under che Great Seal of England ; but a commiſſion 
3 under the Great Seal may be determined by 2 
ivy Seal: and by granting another new commiſſion to do 
the ſame thing, the former commiſſion determines ;z and 
on the death or demiſe of the King, the commiſſions of 
Judges and officers generally ceaſe. Bro. Commiſ. 2 Dyer 
289. There was formerly a Higb-Commiſſion Court found- 


ed on 1 Eliz.c. 1, but it was aboliſhed by Stars. 16 Car. 


1. c. 11: and 13 Car 2, c. 2. Of commiſſoxs divers may 


be ſeen in the table of the Regifter of Writs. See alſo Statt. 


4 Hen. 4. c. 9: 7 Hen. 4.c. 11: 6 A. c. 7. By which 
laſt act, 5 27, it is provided that no greater number of 
eommiſſioners ſhall be made for the execution of any 
office than had been previouſly uſual. 

CoMmIssioN or ANTICIPATION, Was a commiſſion 
under the Great Seal to collect a tax or ſubſidy before 
the day. 15 H. 8. p 

Commissi0n or ARRAx, See title M:/:tia. 

CommissroN or AsS0CIATION, A commiſſion to a/Ject- 
ate two or more learned perſons with the juſtices in the 
ſeveral circuits and counties of Wales, Cc. See title 


be, Circuit. 


Commiss!on oF BAx kur, See title Bankrupt. 
Commiss10N oF CHARITABLE Uses, Goes out of the 
Chancery to the biſhop and others, where lands given to 


_ Charitable uſes are miſemployed, or there is any fraud or 


diſputes concerning them, to enquire of and redreſs the 
abuſe, Sc. Stat. 43 Eliz. c. 4.—Sce titles Charitable Uſes ; 
HMortmain. | 

CommissIo0N or DELEGATEs. Is a commiſſion under 
the Great Seal to certain perſons, uſually two or three 
temporal lords, as many biſhops, and two judges of the 
law, to fit upon an appeal to the King in the court of 
Chancery, where any ſentence is given in any ecclefiaſti- 
cal cauſe by the archbiſhop. Star. 25 H. 8. c. 19. Now 
generally three of the common law judges, and two Ci- 
vilians, fit as delegates. 

ComMmissION TO ENQUIRE or FAULTS AGAINST THE 
Law, Was an ancient commiſſion ſet forth on extraordi- 
nary occaſions and corruptions. 
' Commiss10Ns OF THE PEACE, See title Jufticesof Peace. 

Commissi0n or Lunacr, A commiſſion out of Chan- 
c:ry to enquire whether a perſon repreſented to be a lu- 
natick be ſo or not; that if lunatick, the King may have 
the care of his eſlate, Oc. See title Lunatich. 
* Commis810n OF REBELLION, . Otherwiſe called a writ 
of rebellion, iſſues when a man after proclamation made 
by the ſheriff, upon a proceſs out of the Chancery, on pain 
of his allegiance, to preſent himſelf to the court by a day 
aſſigned, makes default in his appearance: and this com- 
miſſion is directed to certain perſons, to the ead they, 
three, two, or one of them apprehend the party, or cauſe 
him to be apprehended as a rebel and contemner of the 
kings laws, whereſoever found within the kingdom, and 
bring or cauſe him to be brought to the court on a day 
therein aſſigned: this writ or commiſſion goes forth after 
an attachment returned, non eff inventus, Ee. Terms de 
Ley.—See title Attachment, Chancery. 

Commiss1on or SEWERs, Is directed to certain per- 


| ſons to ſee drains and ditches well kept and maintained in 


the marſhy and fenny parts of England, for the better 
| 3 
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conveyance of the water into the ſea, and preſerving the 
graſs upon the land. Srats, 23 H. 8. c. 5: 13 Eliz. c. 9. 
See title Sexvers. 

CommissIon oF TxzartY with Fox RI Princes, 
Is where leagues and treaties are made and tranſacted be- 
tween ſtates and kingdoms, by their ambaſſadors and 
miniſters, for the mutual advantages of the kingdoms in 
alliance. 

ComMmisSION ro TAKE UP Mix rox War, Was a 
commiſſion to preſs or force men into the king's ſervice, 
This power of :mprefſing has been heretofore doubted, but 
the legality of it is now fully eſtabliſhed. Vide Fof. Rep. 
154: 1 Comm. 419: Broadfoet's caſe, Comb. 245: Tubbs's 
caſe. Corp. 517.—See titles Mariner, Navy. 

COMMISSIONER, commiſionarius.] He that hath a 
commiſſion, letters patent, or other lawful warrant to 
examine auy matters, or to execute any public office, 
Sc. And ſome commiſſieners are to hear and determine 
offences, without any return made of their proceedings ; 
and others to inquire and examine, and certify what is 
found. Stat. 4 Hen. 4. c. 9. Commiſſioners, by the com- 
mon law, muſt purſue the authority of the commiſſion, and 
perform the effect thereof; and they are to obſerve the 
antient rules of the courts whence they come; and if 
they do any thing for which they have not authority, it 
will be void. 2 Co. Rep. 25: Co. Lit. 157. The office 
of commiſſoners is to do what they are commanded ; and 
it is neceſſarily implied, that they may do that alſo, 
without which what is commanded cannot be done: their 
authority, when. appointed by any ſtatute law, muſt be 
uſed as the ſtatutes preſcribe. 12 Rep. 32. If a com- 
miſſion is given to commiſfoners to execute a thing againſt 
law, they are not bound to accept or obey it: commiſſion- 
ers not receiving a commiſſion, may be diſcharged, upon 
oath before the Barons of the Exchequer, Sc. and the 
king by /uper/edeas out of Chancery, may diſcharge com- 
miſfioners, Beſides commiffioners relating to judicial pro- 
ceedings ; there are Commiſſioners of the Treaſury, of the 
Cuftoms, wine-licences, alienations, Ec. of which there are 
an infinite number. 

COMMITTEE, Are thoſe to whom the eonſidera- 
tion or ordering of any matter is referred, by ſome court, 
or by conſent of parties to whom it belongs: as in par- 
liament, a bill either conſented to and paſſed, or denied, 
or neither, but being referred to the conſideration of cer- 
tain perſons appointed by the Houſe farther to examine 
it, they are thereupon called a committee. And when a 
parliament is called, and the ſpeaker and members have 
taken the oaths, and the ſtanding orders of the Houſe 
are read, committees are appointed to fit on certain 
days, viz, the committee of privileges, of religion, of griev- 
ances, of courts of juſtice, and of trade; which are the 
ſtanding committees. But though they are appointed by 
every new parliament, they do not all of them act, only 
the committee of privileges; and this being not of the 
whole Houſe, is firſt called in the Speaker's chamber, 
from whence it is adjourned into the Houſe, every one 
of the Houſe having a vote therein, though not named, 
which makes the ſame uſually very numerous: and any 
member may be preſent at any ſelect committee; but is 

not to vote unleſs he be named. The chairman of the 
grand committee, who is always ſome leading member, fits 
in the clerk's place at the table, and writes the votes for 
and againſt the matter referred to them; and if the num- 
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ber be equal, he has a caſting voice, otherwiſe he hath | 


no vote in the committee; and after the chairman hath 
put the queſtion for reporting to the Houle, if that be 
carried, he leaves the chair, and the Speaker being called 
to his chair, (who quits it in the beginning, and the 
mace is laid under the table) he 1s to go down to the 
bar, and ſo bring up his report to the table. After a 
bill is read a ſecond time in the Houſe of Commons, 
the queſtion is put, whether it ſhall be committed to a 
committee of the whole houſe, or a private committee; and 
the committees meet in the Speaker's chamber, and report 
their opinion of the bill with the amendments, fc. And 
if there be any exceptions againſt the amendments re- 
ported, the bill may be recommitted: eight perſons make 
a committee, which may be adjourned by five, &c. Lex 
Conflitutionis 147, 150.—8ee title Parliament. 

There is a Committee of the King, mentioned in Ve“, 
Symb. tit. Chancery, ſect. 144. And this hath been uſed, 
though improperly, for the widow of the king's tenant 


being dead, who is called the committee of the King, that 


is, one committed by the ancient law of the land to the 
king's care and protection. X7tch. fol. 160. 

The Committte of a lunatick, ideot, Ec. is, the perſon 
to whom the care and cuſtody of ſuch lunatick is committed 
by the Court of Chaucery.. See title Lunatick. 

Moſt Corporations have their committees of ſelect mem- 
bers to perform the general routine of buſineſs. See title 
Corporation. 85 


COMMITMENT. 

The ſending of a perſon to priſon, by warrant or order, 
who hath been guilty of any crime. 

Anciently more felons were committed to gaol without 
a mittimus in writing, than were with it; ſuch were com- 
mitments by watchmen, conſtables, c. See 1 H. H. 
610,—-But now ſince the Habeas-corpus act, a commit- 
ment in Writing ſeems more neceſſary than formerly; 
otherwiſe a priſoner may be admitted to bail under that 
act, whatſoever his offence may have been. Burr 7uftice, 
title Commitment. 


I. What kind of Offenders may be committed; and by 
<vhem ; and in what manner. 
II. To what Priſon they may be committed; and at whoſe 


Charge. 
III. How they may be removed and diſcharged. 


I. Tage is no doubt but that perſons apprehended 
for offences which are not bailable, and alſo all perſons 
who neglect to offer bail for offences which are bailable, 


- muſt be committed. 2 Hawk. P. C. c. 16. $ 1. It is ſaid, 


that whereſoever a juſtice of peace is impowered by any 
ſtatute to bind a perſon over, or to cauſe him to do a 
certain thing, and ſuch perſon being in his preſence ſhall 
refuſe to be bound, or to do ſuch thing, the juſtice may 
commit him to the gaol to remain there till he ſhall com- 
ply. Id. ib. g 2. | 
It ſeems agreed by all the old books, that whereſoever 
a conſtable or private perſon may juſtify the arreſting an- 
other for a felony or treaſon, he may alſo juſtify the ſend- 
ing or bringing him to the common gaol; and that every 
rivate perſon hath as much authority in caſes of this 


nd, as the ſheriff, or any other officer; and may juſtify | 


ſuch impriſonment by his own authority, but not by the 
command of another. 2 Hawk. P. C. c. 16. 6 3. 

But inaſmuch as it is certain, that a perſon lawfully 
making ſuch an arreſt, may juſtify bringing the party to 
the conſtable, in order to be carried by him before a juſ- 
tice of peace; and inaſmuch as the ſtatutes of 1 2 
P. & M. cap. 13, and 2 & $ P. & M. cap. 10. which di- 
rect in what manner perſons brought before a juſtice of 
the peace for felony, ſhall be examined by him, in order 
to their being committed or bailed, ſeem clearly to ſup- 
poſe, that all ſuch perſons are to be brought before ſuch 
Juſtice for ſuch purpoſe ; and inaſmuch as the ſtatute of 
31 Car. 2. c. 2, commonly called the Habeas-corpus act, 
ſeems to ſuppoſe that all perſons, who are committed to 
priſon, are there detained by virtue of ſome warrant in 
writing, which ſeems to be intended of a commitment by 
ſome magiſtrate, and the conſtant tenor of the late books, 
practice and opinions, are agreeable hereto ; it is cer- 
tainly moſt adviſeable at this day, for any private per- 
ſon ' who arreſts another for felony, to cauſe him to be 
brought, as ſoon as conveniently he may, before ſome 
Juſtice of peace, that he may be committed or bailed by 
him. 2 Hawk. P. C. c. 16. f 3. 

It is certain, that the Privy Council, or any one or two 
of them, or Secretary of State, may lawfully commit per- 
ſons for treaſon, and for other offences againſt the State, as 
in all ages they have done. 2 Hawk. P. C. 117. 

As to commitments by the Privy Council, two caſes in 
Leonard, (1 Leon. 71: 2 Leon. 175,) pre-ſuppoſe ſome 
power for this purpoſe, without ſaying what ; and the 
caſe in 1 Ander/. 297, plainly recogniſes ſuch a power in 
High Treaſon. But as to the juriſdiction of Privy Coun- 
cillors in other offences, it does not appear to have been 
either claimed or exerciſed. But fee of. as to commit- 
ments by the Secretary of State for lie; the caſes of 
Derby, and Earbury; which Lord Camden ſaid are eſta- 
bliſhed, and the Court has no right to overturn them. 
11 F. T. 323. 

As to commitments by the Secretary of State; In the 
caſe of Entick v. Carrington, C. B. Mich. 6 Geo. 3, upon 
a ſpecial verdict, reſpecting the validity of a Secret y 
of State's warrant to ſeize perſons and papers in the caſe 
of 1:}els, a very critical enquiry was made into the ſource 
of this power in that officer, in caſes of libels and oh 
State crimes. 2 Wilſ. 275: 11 S. T. 317, g9.—lt appears 
that the king being the principal conſervator of the realm, 
the Secretary of State has ſo much of the royal authority 
transferred to him, as juſtifies commitment for theſe crimes, 
but not the /eizwre of papers. 

The following inſtances of commitments by the Privy 
Council and Secretary of State, will further explain the 
nature of this power.— 1. Hewell, was committed in the 
28 Elix. and Hi/lyard in the zoth Elz. by Secretary Wal- 


fmgham, Privy Councillor; and it was determined that 


where the commitment is not by the whole council, the 
cauſe muſt be expreſſed in the warrant. 1 Leen. 71: 2 Leon. 


175. fed vide Stat. 31 Car. 2. c. 2 Lem Raym. 65,— 


2. Anno 34 Els. the Judges remonſtrated againſt the ex- 
erciſe of this power; and declared that all priſoners may 
be diſcharged, unleſs committed by the Queen's com- 
mand, or by her whole council, or by one or two of 
them for High-treaſon. 1 And. 297.—3. Melvin was com- 
mitted, an. 4 C. 1, by Secretary Comvay, on fuſpicion of 


| high-creaſon ; but the Court thought the cauſe of the ſuſ- 


picion 


COMMITMENT u. 


Picion ſhould have been expreſſed. Palm. 5 5 8.—4. Crofton 
was committed by the council, an. 14 C. 2, for high - trea- 


ſon generally. Fa»gh. 142: 1 Sid. 78: 1 K. 305.— 


5. Fitzpatrick by the Privy Council, an. 7 W. 3, for high- 
treaſon, in aiding an eſcape: and bailed for neglect of 
proſecution. 1 Salt. 103.—6. Jarley was committed, ar. 
5 NM. & M. by the Secretary of State, Lord Nottingham, 
for refuſing to declare if he was a Jeſuit. Car/h. 291: 


Skim. 369.—7. Kendal and Roe were committed, ar. 
- 7 W, 3, by Secretary Trumbal for high-treaſon, in aſſiſting 
the eſcape of Montgomery; and by Hol, C. J. held good, 


but the priſoners were bailed. 4 S. T. 559: 5 Mod. 78; 
Skin. 595: Holt. 144: Lord Raym. 61, 5: Comb. 343: 


12 Mod. 82: 1 Salk. 347,——8. Derby was committed, 


10 An. for publiſhing a libel ; (quære for felony, 11 S. 7. 
311;) called the Oer vator; and the court held the war- 
rant good and legal. Forteſc. 140: 11 S. T. 309.—9. Sir 
. Wyndham was committed, an. 4 Geo. 1. by Secretary 


. Stanhope for high-treaſon ; and by Parker, C. J. held 


good. Stra. 3: 3 Fin. 5 16.— 10. Lord Scarſdale, and Du- 


plin, and Harvey were committed, an. 2 Geo. 1, by Lord 


Townſhend, Secretary of State, for treaſonable practices, 
and admitted to bail. 3 Yin. 534.—11. Earbury was ar- 
reſted and committed by warrant from the Secretary of 
State, for being the author of a ſeditious libel, and his 


papers ſeized, and he continued on his recognizance, 


an. 7 (Ge. 2. 8 Mod. 177: 11 S. J. 309.—12. Henſey was 
committed, an. 31 Geo. 2, by the Earl of Holderngſi, Se- 
cretary of State, for high-treaſon, in adhering to the king's 


enemies. 1 Burr. 642.— 13. Shchlexr was committed, 


1 Geo. 2, on two warrants from the Secretary of State, 


for a libel, 1 Burr. 460.—14. Vite was committed, an. 


3 Geo. 3. by warrant from the Earl of Halifax, Secre- 


tary of State, for a libel; but diſcharged by his privilege | 


of parliament. 2 Wil; 150: 11 S. I. 302.— 15. Sayer was 
apprehended, 18 Ceo. 3, by warrant from the Earl of 
Roc hard, Secretary of State, for high treaſon, and bailed 
by Lord Mansfeld. Black. Rep. 1165.—See further title 
Bail II. and alſo title A4rref. 

As to the manner of commitment, it is enacted by 


2 3 P. Al. c. 10, That juſtices of peace ſhall exa- 


nene perſons brought before them for felony, Ec. or 
ſuſpicion thereof, before they commit them to priſon, 
and ſhall bind their accuſers to give evidence againſt 
them. See 2 Hawk. P. C. c. 16.9 11. 


A Juſtice of the peace may detain a priſoner a reaſon- 


able time, in order to examine him; and it is ſaid, that 
three days is a reaſonable time for this purpole. 2 Hawk, 
P, C. c. 16. f 12: Dalt. c. 125: 2 If. 52, 591. 

Every commitment muſt be in writing, and under the 
hand and fea}, and ſhew the authority, of him that made 
it, and the time and place, and mult be directed to the 
keeper of the priſon. It may be either in the king's 
name, and only teſted by the juitice, or in the juſtice's 
name. It may command the gaoler to keep the party in 
ſaſe and cloſe cuſtody ; for this being what he is obliged 
to do by law, it can be no fault to command him ſo to 
n F.C. c. 160 9 13, 14, 15. 

It oupht to ſet forth the crime with convenient cer- 
tainty, whether the commitment be by the Privy Council, 
or any other authority; othexwile the ofticer is not puniſh- 
#bie by reaſon uch mitrimes, for ſuffering the party to 
ef:-pe3 and rhe court, before whom he is removed by 
been; corpus 0899 to diſcharge or bail him; and this 


| the commitment, but alſo where it is ſo looſely ſet farth, 


doth not only ho!d where no cauſe at all is expreſſed in 


that the court cannot judge whether it were a reaſonable 
ground for impriſonment or not. 2 Hauk. P. C. c. 16. 
$ 17. See titles Amreſt; Bail. 

A commitment for high treaſon or felony in general, 
without expreſſing the particular ſpecies, has been held 
good. 2 Hawk. P. C. c. 16. 9 16, But now, fince the 
Habeas-corpns act, it ſeems that ſuch a general commit- 
men is not good; and therefore where A. and B. were 
cominitted for aiding and abetting Sir Fames Montgomery 
to make his eſcape, who was-committed by a warrant of 
a Secretary of State for high treaſon ; on a Habeas-corpus, 
they were admitted to bail, becauſe it did not appear of 
what ſpecies of treaſon Sir James was guilty. Skin. 596: 
1 Salk. 347. 8. C. 

It is ſafe to ſet forth that the party is charged upon 
oath ; but this is not neceſſary, for it hath been reſolved, 
that a commitment for treaſon, or for ſuſpicion of it, 
without ſetting forth any particular accuſation or ground 
of the ſuſpicion, is good. 2 Hawk. P. C. c. 16.4 17. 
This reſolution was in the caſe of Sir V Wyndbam, 
2 Geo. 1, who was committed by the Secretary of State, 
for high-treaſon, generally. Stra. 2: 3 7. 515, at large. 
It was confirmed by Pratt C. J. in Wilkess caſe, com- 
mitted by a ſimilar warrant for a libel. 2 7 7, 158: 
11 S. T. 304. And Mr. J. Fofter favs, in caſes wherein 
the juſtice of the peace hath juriſcliction, the legality of 
his warrant will never depend on the truth of the informa. 
tion whereon it is grounded. Curtis's Ca. 136,—See alſo 
Dalt.c.125: Cromp. 233: 2 Int. 5 2: Palm. 55 8: 1 Salk, 


347: 5 Wa. 78: 10 Mod. 334: 1 l. P. C. 582. 


Every ſuch nhuittimus ought to have a lawful concluſion, 
Dix. that the party be ſafely kept till he be delivered by 
law, or by order of law, or by due courſe of law; or that 
he be kept till further order, (which ſhall be intended 
of the order of law) or to the like eftet ; and if the 
party be committed only for want of bail, it ſeems to be 
a good concluſion of the commitment, that he be kept 
till he find bail; but a commitment till the perſon who 
makes it ſhall take further order, ſeems not to be good; 
and it ſeems that the party committed by ſach or any 
other irregular mittimus may be bailed. 2 Hawk, P. C. 
c. 16. $18, | 

Alſo a commitment grounded on an act of parliament 
ought to be conformable to the method preſcribed by ſuch 
ſtatute; as where the churchwardens of Northampton were 
committed on the 43 Eliz. cap. 2, and the warrant con- 
claded in the common form, vis. Until they be duly dif 
charged according to law ; but the ſtatute appointing, that 
the party ſhould there remain until he ſhould account, for want 
of ſuch concluſion they were diſcharged. Carth. 152, 153. 
And where a man is committed as a criminal, the con- 
cluſion muſt be, til be be delivered by due courſe of law z 
if he be committed for contumacy, it ſhould be, 27 he 
comply. 


II. All commitments mult be to ſome priſon within 
the realm of Eag/and., For, 

By the Stat. 31 Car. 2. cap. 2, the Habeas-corpus act, 
it is enacted, ** That no ſubject of this realm, being an 
inhabitant or reſiant of this kingdom of England, domi— 
nion of ales, or town of Berwick uon Tweed, hall or 
may be ſent priſoner into Scotland, Ireland, Jene, Guemſey, 

| Jungier, 


. 


clauſe like that in Stat. 


Fangier, or into any parte, garriſons, iſlands, or places 
beyond the ſeas, which then were, or at any time 
after ſhould be, within or without the dominions of his 
Majeſty.” 

By Stat. 14 Ed. 3. c. 10, Sheriffs ſhall have the cuſto- 
dy of the gaols as before that time they were wont to 
have, and they ſhall put in ſuch under-keepers for whom 
they will anſwer. And this is confirmed by Stat. 19 Hen. 
7. cap. 10. Alſo by Stat. 5 Hen. 4. cap. 10, it is enact- 
ed, That none be impriſoned by any juſtice of the 
peace, but only in the common gaol, ſaving to lords, and 
others who have gaols, their franchiſe in this caſe.” let 
ſeems that the King's grant, ſince the ſtatute, 5 H. 4. 


c. 10, to private perſons to have the cuſtody of priſoners 
committed by juſtices of peace, is void. And it is ſaid, 


that none can claim a priſon as a franchiſe, unleſs he 
have alſo a gaol delivery. 2 Hew4. P. C. c. 16.4 7. 
See Stat. 11 & 12 . z. c. 19.5 3, made perpetual by 
Stat. 6 Geo. 1. c. 19, to enable juſtices of peace to build 
and repair gaols in their reſpective counties, where a 
5 H. 4. c. 10, is inſerted. 

Allo it hath been held, that regularly no one can juſ- 
tiſy the detaining a priſoner in cuſtody out of the com- 
mon gaol, unleſs there be ſome particular reaſon for fo 
doing; as if the party be ſo dangerouſly ſick, that it 
would apparently hazard his life to ſend him to the gaol; 
or there be evident danger of a r-/cous from rebels, Oc. 
yet conſtant practice ſeems to authorize a commitment to 


a meſienger; and it is ſaid that it ſhall be intended to 


have been made in order for the carrying of the party to 
gaol. 2 Hauk. P,C.c.16.98, 9. 

And it is ſaid, that if a conſtable bring a felon to gaol, 
and the gaoler refuſe to receive him, the town where he 
is conſtable ought to keep him till the next gao!-delivery. 
H. P. C. 114: 2 Hawk. P. C. c. 16. f 9. 

A priſoner in the cuſtody of the King's meſſenger, on 
a warrant from the Secretary of State, who is brought 
into K. B. by Habeas-corpus to be bailed, but has not his 
bail ready, cannot be committed to the ſame cuſtody he 
came in; but mult be committed to the cuſtody of the 
marſhal, which will prevent the neceſſity of ſuing out a 
new Habeas-corpus ; as he may be brought up from the 
priſon of the court, by a rule of court, whenever he ſhall 
be prepared to give bail. 1 Burr. 460. 

It a perſon arreſted in one county for a crime done in 
it, fly into another county, and be retaken there, he may 
be committed by a juſtice of the firſt county to the gaol 
of ſuch county. H. P. C. g3. But by the better opinion, 
if he had before any arreſt fled into ſuch county, he muſt 
be committed to the gaol thereof by a juſtice of ſuch 
county. 2 Huw. P. C. c. 16.6 8: Dali. c. 118. Alſo 
it ſeems to be laid down as a rule by ſome books, that 
any offender may be committed to the gaol next to the 
place where he was taken, whether it lie -in the ſame 


county or not. 2 Jauwk, P. C. c. 16. 4 3.—See poſt. Stat. 


24 Geo. 2.c.55. 
By Stat. 6 Geo. 1. c. 19, Vagrants and other criminals, 


offenders, and perſons charged with ſmall offences, may 


| 


for ſuch offences, or for want of ſureties, be committed 


either to the common gaol, or houſe of correction, as the 


Jaltices in their judgment ſhall think proper. 

By Stat. 24 Geo. 2. c. 5 5, If a perſon is apprehended, 
upon a warrant indorſed, in another county, for an of- 
_ *. bailable, or if he ſhall not there find bail, he 
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COMMITMENT III. 


ſhall be carried back into the firſt county, and he com- 
mitted, or, if bailable, bailed by the juſtices in ſuch firſt 
county, 

As to the charges of commitment, it is enacted by Stat. 
3 Fac. I. c. 10, that offenders committed are to bear 


their own charges, and the charges of thoſe who are ap- 


pointed to guard them ; and if they refuſe to pay, the 
charges may be levied by ſale of their goods. And by 
Stat. 27 Geo. 2. c. 3, If they have no goods, Sc. within 
the county where.they are apprehended, the juſtices are 
to grant a warrant on the treaſurer of the county for pay- 
ment of the charges. But in Miaadle ca the tame ſhall be 
paid by the overſeers of the poor of the pariſh where the 
perſon was apprehended. ; 
By the Silat. 3 Hen. 7. c. 3- The ſheriff ſhall certify 
the names of all priſoners in his cuſtody to the juſtices of 
gaol-delivery. 


III. As priſoners ought to be committed at firſt to the 
proper priſon, ſo ought they not to be removed thence, 
except in ſome ſpecial caſes; and to this purpoſe it is 
enacted by 31 Car. 2. cap. 2; „hat if any ſubject of 
this realm ſhall be committed to any priſon, or in cuſtody 
of any officer or officers whatſoever, for any criminal, or 
ſuppoſed criminal matter, that the faid perſon ſhall not 
be removed from the ſaid priſon and cuſtody, into the 
cuſtody of any other officer or oficers ; unleſs it be by 
Haheas-corpus, or ſome other legal writ ; or where the pri- 
ſoner is delivered to the conſtable or other inferior offi- 
cer, to carry ſuch priſoner to ſome gaol; or where any 
perſon is ſent by order of any judge of aflize, or jullice 
of the peace, to any common work-houſe, or houſe of 
correction; or where the priſoner 1s removed from one 
priſon or place to another within the ſame county, in or- 
der to a trial or diſcharge by due courſe of Jaw; or in 


caſe of ſudden fire or infection, or other neceſſity; upon 


pain that he who makes out, figns, or counterũgas, or 
obeys or executes ſuch warrant, ſhall forfeit to the party 
grieved 1007. for the firſt offence, 200 l. for the {ccond, 
Sc. 2 Hawk. P. C. c. 16. f 10. 

A perſon legally committed for a crime, certainly ap- 
pearing to have been done by ſome one or other, cannot 
be lawtuliy diſcharged by any other but by te King. 
till he be acquitted on his trial, or have an 7gzorams 
found by the grand jury, or none to profecute him on a 
proclamation for that purpoſe, by the juſtices of gaol-de- 
livery. But if a perſon be committed on a bare ſuſpi- 
cion, without any appeal or indictment, for a ſuppoſed 
crime, where afterwards it appears that there was none; 
as for the murder of a perſon thought to be dead, who 
afterwards is found to be alive; it hath been holden that 
he may be fately diſmiſſed without any farther proceed- 
ing; for that he who ſuffers him to eſcape, is properly 
puniſhable only as an acceſſory, to his ſuppoſed offence ; 
and it is impoſſible there ſhould be an acceſſory where there 
can be no principal; and it would be hard to puniſh one 
for a contempt founded on a ſuſpicion appearing in fo un- 
conteſted a manner to be groundleſs. 2 Hawk, P. C. c.16, 
922. But the ſafeſt way for the gaoler, is to have the au- 
thority of ſome court, or magiitrate, for diſcharging the 
priſoner, 

If the words of a ſtatute are not purſued in a commit- 
ment, the party ſhall be diſcharged by Habeas co pus. 
See titles Arref, Bail, Impriſonment, Priſoner, Ec. 
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COMMON I. 


COMMOIGNE, Fr.] A fellow monk; one that lives 
in the ſame convent. 3 If. 15. | 

COMMONALTY, populus, plebt, communitas,] In 
Art. ſuper chartas, 28 Ed. 1. c. 1, the words Tout le Com- 
mume l Engleterre ſignify all the people of England. 2 Inſt. 
539. But this word 1s generally uſed for the middle ſort 
of the king's ſubjeQs, ſuch of the commons as are raiſed 
beyond the ordinary ſort, and coming to have the ma- 
naging of ofiices, by that means are one degree under 
burgeſſes, which are ſuperior to them in order and autho- 
rity ; and companies incorporated are ſaid to conſiſt of 


maſters, wardens, and cammonalty, the firſt two being the 


chief, and the others ſuch as are uſually called of the li- 
very. The ordinary people, and frecholders, or at beſt 
knights and gentlemen, under the degree of baron, 
have been of late years called communitas regni, or lola 
terre comminites; yet antiently, if we credit Brady, the 
barons and tenants in cape, or military men, were the 
community of the kingdom; and thoſe only were reputed 
as ſuch in cur molt ancient hiſtories and records. Brady's 


GI . to his Tatredud?, to Engl. Hi. 
COMMON. 


Communia.] A right or privilege, which one or more 
perſons claim to take or uſe, in ſome part or portion 


of that which another man's lands, waters, woods, 


Oc. do naturally produce; without having an abſolute 


property in ſuch land, waters, wood, &c. It is called 


an incorpereal right, which lies in grant, as if originally 
commencing on ſome agreement between lords and te- 
nants, for ſome vaiuable purpoſes ; which by age being 
formedinto a preſcription continues, although there be no 
deed or inſtrument in writing which proves the original 
contract or agreement. 4 Co. 373 2 I. 65: I Vent. 387, 


I. Of the ſeveral Kinds of Commons. | 
II. The Intereft of the Oauner of the Soil; wherein, of 
Approvement and Incloſure. 
III. The Commoners” Intereft in the Soil ; and herein, of 
Apportionment aud Extinguiſhment, 
5 
I. There is not only common of pa/7ure, but alſo com- 
mon of zi/cary or fſoing; common of e/overs ; common 
of turbary, which fee under their ſeveral heads. The 
word common however, in its moſt uſual acceptation, 


| ſignifies common of paſiure.—This is a right of feeding 


one's beaſts on another's land: for in thoſe waſte grounds 
uſually called commons, the property of the ſoil is ge- 
nerally in the lord of the manor z as in common fields, it 
is in the particular tenants. This kind of common is 
divided into common in groſs, common appendant, common 
appurtenant, and common pur cauſe de vicinage. 

Common in groſs is a liberty to have commer alone, with- 
out any lands or tenements, in another perſon's land, 


granted by deed to a man and his heirs, or for life, Wc. 


F. N. B. 31. 37: 4 Rep. zo. ä 
Comm appendant is a right belonging to a man's ara- 
ble land, cf putting beaſts commonable into another's 
round, And common appurtenant is belonging to an 
eltate for all manner of beaſts commonab/e or not common- 
able. 4 Rep. 37 : Pld. 161. : 
' Common apbendant and appurtenant, are in a manner con- 
founded, as appears by Fitaberbert; and are by him de- 


fined to be a liberty of common appertaining to, or de- | 


3 


pending on a freehold 5 which common mult be taken with 
beaſts commonab/e, as horſes, oxen, kine, and ſheep; and 
not with goats, hogs, and geeſe, But ſome make this 
difference, that common appurtenant may be ſevered from 
the land whereto it pertains ; but not common appendant ; 
which, according to vir Edzvard Coke, had this beginning: 


— — — 


when a lord enfeoffed another of 2rable land, to hold of 


him in cave, the feoffee, to maintain the ſervice of his 
plough, had at firſt, by the curteſy or permiſſion of the 
lord, common in his waltes for neceſſary beaſts to eat and 
compolt his land, and that for two cauſes; one, for that 
it was tacitly implied in the feoffment, by reaſon the 
feoſfee could not till or compoſt his land without cattle, 


and cattle could not be ſuſtained without paſture ; ſo by 


conſequence the feoſfee had, as a thing neceſſary and in- 
cident, common in the waſte and lands of the lord: and 


this may be collected from the ancient books and flatutes; 


and the ſecond reaſon of this< common was, for the 
maintenance and advantage of tillage, which is much 
regarded and favoured by the law. F. N. B. 180: 
4 Rep. 37. 

Common pur caſe de vicinage ; common by reaſon of neigh- 
bourhood ; is a liberty that the tenants of one lord in one 
town have to common with the tenants of another lord in 
another town :'1t is where the tenants of two lords have 
uſed, time out of mind, to have common promiſcuouſly in 


both lordſhips lying together and open to one another. 


8 Rep.78. And thoſe that challenge this kind of common, 
which is uſually called intercommoning, may not put their 


- cattle in the comms of the other lord, for then they are 


diſtrainable; but they may turn them into their own 
fields, and if they ſtray into the neighbouring commen, they 
mult be ſuffered. Terms de Ley. The inhabitants of one 
town or lordſhip may not put in as many beaits as they 
will, but with regard to the freehold of the inhabitants of 
the other: for otherwiſe it were no good neighbourhovd, 
upon which all this depends. Id. 

If one lord encloſes the common, the other town cannot 
then common ; but though the common of wicinage is gone, 
common appendant remains. 4 Rep. 38: 7 Rep. 5. Every 
common pur cauſe de wvicinege is a common appendant. 
1 Dan. Abr. 799. 

This is indeed only a permiſſive right intended to ex- 
cuſe what in ſtrict neſs is a treſpaſs in both, and to pre- 
vent a multiplicity of ſuits. Aud therefore eicher town- 
ſhip may encloſe and bar out the other, though they 
have intercommoned time out of mind. 2 Comm. 34. 

Common appendant is only to ancient arable land; not 
to a houſe, meadow, paiure, 7. Tris againſt the na- 
ture of common appendant to be appendant to meadow or 
paſture: but if in the beginning land be arable, and of 
late a houſe hath been built on ſome part of the Jand, 
and ſome acres are employed to meadow and paſture, in 
ſuch caſe it is appendant; though it mult be pleaded as 
appendant to the land, and not to the houſe, palture, 


Sc. 1 Nel. Ar. 457. This may be common appendant, 


though 1t belongs to a manor, laim, or plouzh-land z: 
and common appendant is of commer right; but it is not 
common appendant, unleſs it has been appendant time out 
of mind. I Dan v. 746. It may be upon condition; 
for all the year, or for a certain time, or for a certain 
number of beaſts, &c. by uſage: though it ought to be 
for ſuch cattle as plough and compolt the land, to which 


it is appendant, Id. 797, Common appendant may be 
0 


* 


to common in a field after the corn is ſevered, till the 

round is re-ſown : ſo it may be to have common in a mea- 
4 after the hay is carried off the ſame, till Candlemas, 
Sc. Tel. 185. 5 

This common, Which is in its nature without number, 
by cuſtom may be limited as to the beaſts: common ap- 
purtenant ought always to he for thoſe /evant aud couchaut, 
and may be /ans number. Plowd, 161. A man may pre- 
| ſcribe to have common appurtenant for all manner of cattle, 
at every ſeaſon in the year. 25 . 8. Common by pre- 
ſcription for all manner of commone3/e cattle as belung- 
ing to a tenement, Cc. mult be for cattle Jevant ard 
conchant upon the land, (which is ſo many as the land 
will maintain,) or it will not be good: and if a perſon 
grants common ſans n:mber, the grantee cannot put in ſo 
many cattle, but that the grantor may have ſufficient 
common in the ſame land. 1 Danv. Abr. 798, 799. He 
who hath common appendant or appurtenant, can keep 
but a number of cattle proportionable to his land; for 
he can comm with no more than the lands to which his 


ne belonos 13 able to — — -- * 
common belongs is able to maintain. 3 Salt. 93. Common 


a)purtenant may be to a houſe, paſture, &c. though com- 
mon appendant cannot; but it ought to be preſcribed for 
as againſt common right: and uncommonable cattle, as 
hogs, goats, Sc. are appurtenant: this commer may be 
created by grant at this day; ſo may not common append- 
ant. 1 %. 122: 1 Rol. Abr. 398. 

Common appurtenant for a certain number of beafls 
may be granted over. 1 Danv. 802. 

By Stat. 13 Geo. 3. c. 81. 5 21, Rams are not to re- 
main on commons from the 25th of Augu to the 25th of 
November. 


II. Tur property of the ſoil in the commen is entirely 
in the lord; and the uſe of it, jointly ia him and the 
COMMONers. 

Lords of manors may depaſture in commons where their 
tenants put in cable; and a preſcription to exclude the 
lord is againſt law. 1 nf. 122. 

The lord may agiſt the cattle of a ſtranger in the com- 
mon by preſcription: and he may licenſe a ttranger to put 
in his cattle, if he leaves ſufficient room for the commoners, 
1 Danv. 795: 2 Mad. 6. Alſo the lord may ſurcharge, 
£7c. an overplus of the common: and if, where there is 
not an overplus, the lord ſurcharges the common, the come 
mon are not to diſtrain his bealls ; but muſt commence 
an action againſt the lord. F. V. B. 125. But it is ſaid, 
if the lord of the ſoil put cattle into a ce, contrary to 
cuſtom, when it ought to lie freſh, a commoner may take 
the cattle damage teafant : otherwiſe it is a general rule 
that he cannot diſtrain the cattle of the lord. 1 Dany. 
807. 

The lord may diſtrain where the commer is ſurcharged; 


and bring action of treſpaſs for any treſpaſs done in_the 


common. 9 Rep. 113, 
ord may make a pond on the commoy : though the 
lord cannot dig pits for gravel or coal; the ſtatutes of 
approvement extending only to incloſure. 3 4%. 294: 9 
Rep.112: i Sid. 1009, If the lord makes a warren on the 
common, the commoners may not kill the conies; but are 
to tying their action, for they may not be their own 
judges. 1 Rel. go. 405. 
By ſtatute, 20 H. 3, c. 4, (Stat. of Mie ton,) lords may 
approve aguinſt their tenants, vix. incloſe part of the 


| 


* 


COMMON II. II. 


waſte, Sc. and thereby diſcharge it from being common, 
leaving common {uflicient ; and neighbours as well as te- 
nants claiming cmmon of paſture, ſhall be bound by it. — 
If the lord encloſes on the common, and leaves not common 
ſufficient, the commoners may not only break down the in- 
cloſures ; but may put in their cattle, although the lord 
ploughs and fows the land. 2 J. 88: 1 Rel. Ar. 405. 
Where the tenants of the manor have a right to dig 
gravel on the waſtes, or to take eſtovers, there the lord 
has no right under the ſtatute of Merton, to encloſe and 
approve the waltes of the manor.—Yet a cuſtom in a 
manor that any perſon being deſirous of incloſing, may 
apply to the court, &c. firſt obtaining the conſent of the 
lord, does not abridge the lord's common-law right of 
incloſing without any ſuch application, provided he leave 
common ſufficient for the tenants. 2 Term Rep. 391, 2. 
By Stat. 29 Geo. 2. c. 36, Owners of common, with the 
conſent of the majority, in number and value, of the com- 
moners ; the majority of the commoners, with conſent 
of the owners; or any perſons with the conſent of both, 
may incloſe any part of a common for the growth of wood. 
If the wood is deſtroyed, the offender may be puniſhed 
according to Stat. 1 Geo. I. c. 48: if not convicted in fix 
months, the owner ſhall have ſatisfaction from the ad- 
joining pariſhes, Oc. as for fences overthrown by Stat. 
I/e/im. 2.—Perſons cutting wood on commons ſhall! incur 
the ſame penalty. And by Stat. 31 Gev. 2. c. 41, The 
recompence is to be paid to perſons intereſted, in propor- 
tion to their interell. Tenants for life, or for years de- 
terminable on lives, may conſent for their term; but that 


binds not, after determination of their eſtate. RES... 
? 5 


III. A comm ner bath only a ſpecial and limited intereſt 
in the foil, but yet he ſhall have ſuch remedies as are 
commenſurate to his right, and therefore may diſtrain 
beaſts damage-feaſant, bring an action on the caſe, Cc. 
but not being abſolute owner of the ſoil, he cannot bring 
a general action of He for a treſpaſs done upon the 
common. Sce Bridg. 10, 11: Gods. 123, 124: 2 Leon. 201, 
202. | 

A commoner cannot regularly do any thing on the ſoil 
which tends to the melioration or improvement of the 
com mou, as cutting down of buſhes, fern, Oc. 1 Sid. 251: 
12 Her. 8. 2: 13 Hen. 8. 15. Therefore if a common 
every year in a flood is ſurrounded with water, the come" 
menen Cannot make a trench in the foil to avoid the water, 
becauſe he has nothing to do with the foil, but oniy to 


take the graſs with the mouth of the cattle. 1 Ra. Br. 
— 2 
405: 2 . 116.—But fee ante II. and F; 21. 


\ 


| 


: 


Every commer may break the common if it be incloſed 3. 


* * * * . 4 
and although he does not put bis cattle in at the time, 


yet his right of commonege ſhall excuſe him from being 


2 
a treſpaſſer. Lit. &. 38: See 1 Kol. Ar. 406. That is, 
ſuppoſing the incloture made by the lord, and that there 
is not ſutficient commer 3 or that the incloſure is made by 
any ocher perſon than che lord. 

It a tenant of the freehold ploughs it, and ſows it with 
corn, the commoey may put in his cattle, and therewith 
cat the corn growing upon the land; ſo if he lets tus 
corn ſie in the field beyond the uſual time, the other con- 
noners may, notwithſtanding, put in their beaſts. 2 Leo. 
202, 203. 

'Uhe cormaner cannot uſe commen but with his own pro- 
per cattle: but if he hath not any cattle to manure the 

3 land, 
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COMMON Ni. 


land, he may bocrow other cattle to manure it, and uſe | 


the common with them; for by the Joan, they are in a 
manner made his own cattle, 1 Danv. 798. Grantee 
of common appprtenant, for a certain number of cattle, 
cannot common with the cattle of a ſtranger: he that hath 
commun in groſs, may put in a {tranger's cattle, and uſe 
the common with ſuch cattle. 145i. 803. Common appen- 
dant or appurtenant, cannot be made common in groſs : and 
erprovement extends not to common in groſs. 2 Inſt. 86. 

A Communer may diſtrain beaits put into the common by 
a ſtranger, or every commoner may bring action of the 
caſe, where damage is received. 9 Rep. 11. But one 
commoner cannot diftrain the cattle of another commoner, 


though he may thoſe of a ſtranger, who hath no right to 


the common. 2 Lutw. 1238. 

Wherever there is colour of right for putting in cattle, 
a commoner cannot diſtrain; where there is no colour he 
may: ſo he may diſtrain a ſtranger's cattle, but not thoſe 
of a commoner, though he exceeds his number. Where 
writ of admeaſurement lies, he cannot diſtrain.— Quære, 
whether he may diltrain cattle ſurcharged, where the 
right of common is for a number certain. 4 Burr. 2426: 
1 Black, Rep. 673. 

The uſual remedies for ſurcharging the common, are 
either by diſtraining ſo many of the beaſts as are above 
the number allowed, or elſe by an action of treſpaſs; 
both which may be had by the lord: or laltly, by a ſpe- 
cial action on the caſe for damages, in which any com- 
moner may be plaintiff, Freem. 273. But the ancient 
and moſt effectual method of proceeding, is by writ of 
edmeaſurement of paſture. This lies, either where a com- 
mon appurtenant or in groſs is certain as to number; or 
where a man has common appendant, or appurtenant to 
his land, the quantity of which common has never yet 
been aſcertained. In either of theſe caſes, as well the lord, 
as any of the commoners, is entitled to this writ of admea- 
ſurement; Which is one of thoſe writs, that are called 
eicontiel (2 Inſt. 369: Finch. L. 3 14, ) being directed to 
the ſheriff, (wicecomiti,) and not to be returned to any ſu- 
perior court, till finally executed by him. 

It recites a complaint, that the defendant hath ſur- 
charged, {/#peroneravit,) the common: and therefore com- 
mands the ſheriff to admeaſure and apportion it; that the 


defendant may not have more than belongs to him, 


and that the plaintif may have his rightful ſhare. 
And upon this ſuit all the commoners ſhall. be admea- 
ſared, as well thoſe who have not, as thoſe who have, 


ſarcharged the common; as well the plaintiff as defend- 


ant. F. N. B. 125.— The execution of this writ muſt be 
by a jury of twelve men, who are upon their oaths to aſ- 
certain, under the ſuperintendance of the ſheriff, what 
and how many cattle each commoner is entitled to feed. 
And the rule for this admeaſurement is generally under- 
flood to be, that the commoner ſhall not turn more cattle 
upon the common, than are ſuflicient to manure and 
ſtock the land to which his right of common is annexed ; 
or, as our ancient law expreiled it, ſuch cattle as only 
are levant and coucbant upon his tenement ; (Bro, Abr. 1: 
Preſeription 28 ;) which being a thing uncertain before 
admeaſurement, has frequently, though erroneouſly oc- 
caſioned this unmeaſured right of common to be called a 
common without ftint, or ſans nombre, (Hardr. 117,) a 
thing, which though poſſible in law, does in fact very 
rarely exiſt. Lord Raym, 407. 


If, after the admeaſurement has thus aſcertained the 
right, the ſame defendant ſurcharges the common again, 

the plaintiff may have a wri? of ſecond ſurcharge, (de fecund& 
J-peroxeratione,) which is given by the Srar. II mn. 2. 13 E. 

1. c. 8; and thereby the ſheriff is directed to inquire by a 

jury, whether the defendant has in fact again ſurcharged 

the common, contrary to the tenor of the laſt admea- 

ſurement ; and if he has, he ſhall then forfeit to the king 

the ſupernumerary cattle put in, and alſo ſhall pay da- 

mages to the plaintiff, F. N. B. 126: 2 1. 370.— This 

proceſs ſeems highly equitable, for the firſt offence is held 

to be committed through mere inadvertence, and there- 

fore there are no damages or forfeiture on the firſt writ, 
which was only to aſcertain the right which was diſputed: 

but the fecond offence is a wilful contempt and injultice ; 

and therefore puniſhed, very properly, with not only 

damages, but allo forfeiture. And herein, the right, 

being once ſettled, is never again diſputed ; but only 

the fact is tried, whether there be any ſecond ſurcharge 

or no: which gives this neglected proceeding a great ad- 
vantage over the modern method by action on the caſe, 

wherein the quantum of common belonging to the de- 

fendant mult be proved upon every freſh trial, for every 

repeated offence. | 

This injury, by ſurcharging, can, properly ſpeaking, 
only happen where the common is appendant or appurte- 
nant, and of courſe limited by law; or where, when in 
gre/s, it is expreſsly limited and certain; for where a man 
hath common i gro/5, ſans nombre, or without tint, he 
cannot be a ſurcharger. However, even where a man is 
ſaid to have common without flint, ſtill there muſt be 
left ſuthcient for the lord's own beaſts. 1 Rol. Abr. 399. 
For the law will not ſuppoſe that, at the original grant of 
the common, the lord meant to exclude himſelf. 

There is yet another diſturbance of common, when the 
owner of the land, or other perſon, ſo incloſes or other- 
wiſe obſtructs it, that the commoner is precluded from 
enjoying the benefit; to which he is by law entitled. 
This may be done either by erecting fences, or by driv- 
ing the cattle off the land, or by ploughing up the ſoil 
of the common. Co. Eliz. 198. Or it may be done by 
erecting a warren therein, and ſtocking it with rabbits in 
ſuch quantities, that they. devour the whole herbage, 
and thereby deſtroy the common. For in ſuch caſe, 
though the commoner may not deſtroy the rabbits, yet- 
the law looks upon this as an injurious diſturbance of his 
right, and has given him his remedy by action againſt 
the owner. Cro, Zac. 195. This kind of diſturbance does 
indeed amount to a diſſeiſin, and if the commoner chuſes 
to conſider it in that light, the law has given him an 
aſſiſe of ;z2vel di//-i/in, againſt the lord, to recover the 
poſſeſſion of his common. F. N. B. 179,—Or it has 
given a writ of quod permittat, againſt any ſtranger, as 
well as the owner of the land, in caſe of ſuch a diſturb- 
ance to the plaintiff as amounts to a total deprivation of 
his common; whereby the defendant ſhall be compelled 
to permit the plaintiff to enjoy his common as he ought, 
Finch, L. 275: F. N. B. 123. But it the commoner 
does not chuſe to bring a real action to recover ſeiſin, or 
to try the right, he may. (which is the eaſier and more 
uſual way) bring an action on the caſe for his damages, 
inſtead of an aſſiſe, or a quod fermittat. Co. Fac. 195: 


| See 3 Comm. 238240. 
If- 
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COMM ON —— „f ESTOVERS. 


If any commoner incloſes, or builds on the common, 
every cormoner may have an action for the damage. 
Where turf is taken away from the common, the lord on] 
is to bring the action: but it is ſaid the commoners may 
bare aß ion Tor the injury, by entering on the commer, 
Cc. 1 Rel. Abr. 89, 398: 2 Leon. 201. 


If a commoner who hath a freehold in his common be ouſted 
of, or hindered therein, that he cannot have it ſo bene- 


ficially as he uſed to do; whether the interruption be by _ 


the lord or any ſtranger, he may have an a//e againit 
him: but if the commoner hath only an ate for years, 
then his remedy is by action on the caſe, And if it be only 


a ſmall treſpaſs, that is little or no loſs to the commoner, 
he bath 


but common enough beſides, the commoner may not 
bring any action. 4 Rep. 37: 8 Rep. 79 : Dyer 316. 
—— cannot dig clay on the common, which de- 
ſtroys the graſs, and carrying it away doth damage to 
the ground: ſo that the other commoners cannot enjoy the 
common, in tam amplo mods as they ought. Goch. 344. Alſo 
a commoner may not cut buſhes, dig trenches, Sc. in the 
common, without a cuſtom to do it. 1 N 462. If he 
makes any thing de novo, he is a treſpaſſer: he can do 
nothing to impair the common; but may reform a thing 
abuſed, fill up holes, &c. 1 Brownl. 208. 

A commoner may abate hedges erected on a common ; for 
though the lord hath an intereſt in the ſoil, by abating 
the hedges, the commoner doth not meddle with it. 2 Mod. 
65. Any man may by preſcription have common and feed- 
ing for his cattle in the king's highway, although the 
ſoil doth belong to another. But the occupation of com- 
mon by uſurpation, will not give title to him that doth 
occupy it, unleſs he hath had it time beyond memory. 

Upon agreement between two commoners to encloſe a 
common, a-party having intereſt not privy to the agree- 
ment, will not be bound ; but one or two wilful perſons 
ſhall not hinder the public good. Chan. Rep. 48. Com- 
mans muſt be driven yearly at Michaclmas, or within fif- 
teen days after: infected horſes, and ſtone-horſes under 
ſize, Oc. are not to be put into commons, under forfei- 
tures, by Stat. 32 H. 8. c. 13. New ereRted cottages, 
though they have four acres of ground laid to them, 
ought not to have common in the waſte. 2 I». 740. In 
law proceedings, where there are two diſtinct commons, 
the two titles muſt be ſhewn : cattle are to be alledged 
commonable ; and common ought to be in lands commenadle : 
and the place is to be ſet forth where the meſſuage and 
lands lie, Oc. to which the common belongs. 1 Nel/. 
462, 463. ; 

Common appendant, becauſe it is of common right, ſhall 
be apportioned by the commoner*s purchaſe of part of the 
land in which he hath ſuch common; but common appur- 
tenant ſhall be extinct by the commoner”*s purchaſe of part 
of the land, in which, Sc. Both common appendant and 
appurtenant ſhall be apportioned by alienation of part of 
the land to which the common is appendant or appur- 
tenant. Co. Lit. 122: Hob. 235: 8 Co. 78: Owen12z: 
4 Co. 37: Cro. Elix. 594. | 

A releaſe of common in one acre, is an extinguiſhment 
of the whole common. See 4 Co. 37. 

If A. hath common in the lands of B. as appurtenant to 
a meſſuage, and after B. entcofts A. of the faid lands, 
whereby the common is extinguithed ; and then 4. leaſes 
to B. the ſaid meſſuage and lands, with all commons, Oc. 
uſed or occupied with the ſaid meſſuage ; this is a good 

L 


1 


grant of a new common ſor the time. C. Elia. 570. If 
ſeveral perſons are ſeiſed of ſeveral parts of a common, 
and a commoner purchaſes the inheritance of one part, his 
entire common is extinct. 1 Aud. 159. When a man hath 
common appendant for a certain number of caitle, and to 
a certain parcel of land, if he ſell part of it, the commen 
is not extinguiſhed ; for the purchaſer ſhall have comes 
fro rata: but it is otherwiſe in common appurtenant. 8 Rep. 
78: 1 Nel. 460: See Fitz, Abr. tit. Comm. per tot. 

By S:at. 13 Gee. 3. c. 81, In every pariſh where there 
are common feli lands, all the arable lands lying in ſuch 
fields, ſhall be cultivated by the occupiers, under ſuch 
rules as 3-4ths of them in number and value, (with the 
conſent of the land and tithe owners, [the latter not 
to receive any fines, only rents, g 23,]) ſhall appoint 
by writing under their hands: the expence to be bor'n 
proportionably, g 1, 2, 4, 7.-—Under the management 
of a field-maſier, or field-reeve, to be appointed annu- 
ally in May, 9 3, 5, 6. 

Perſons having right of common, but not having land 
in ſuch fields, and perſons having ſheep-walks, may com- 
pound for ſuch right, by written agreement, or may, with 
their conſent, have parts allotted them to common upon, 
98, 9, 10. And the balks, ſlades and meres may be 
ploughed up, F 11—14. 

Lords of manors with the conſent of 3-4ths of the 
commoners, on the wattes and commons within their ma- 
nors, may demiſe (for not more than four years) any 
part of ſuch waſtes, Fc. not exceeding I-12th part; and 
the clear rents reſerved for the ſame, ſhall be applied in 
improving the reſidue of ſuch waſtes, 9 14. f 

In every manor where there are Ainted commons, in lieu 
of demiſing part thereof, aſſeſſments on the lords of ſuch 
manors, and the owners and occupiers of ſuch commons 
may be made, and the money employed in the improve- 
ment of the commons, under the direction of the majo- 
rity ; which (or in ſome inſtances 2-3ds) may regulate 
the depaſturing, opening, ſhutting-up, breaking and un- 
ſtocking the commons, and the kind of cattle to be al- 
lowed the commoners, 9 16—21. 

All rights relative to commons, previous to this act, 
are ſaved : except as againſt perſons who become ſubject 
to regulations mace under the Statute, & 27. 

As to Common in general, See further Com. Dig. title 


« Common. 


Common oF EsToveRs, or e/9*wicrs, that is aeceſſaries, 
ſrom efteffer to furniſh.] A liberty of taking neceſſary 
wood for the uſe or furniture of a houſe, or farm, from 
off another's eſtate. 2 Comm. 35. Orin the language of 
the law, for houſe-bote, plough-bote, and hay bote. See title 
Bote. What botes are neceſſary, tenants may take, not- 
withſtanding no mention be made there-f in their leaſes; 
but it a tenant take more houſe-bote than is needful, he 
may be puntithed for walte. Terms de Ley, Tenant for 
life may take upon the land demiſed reaſonable eſtovers, 
unleſs reſtrained by ſpecial covenant :. and every tenant 
for years hath three kinds of eſtovers incideat to his eſtate. 
1 Int. 41. Waen a houſe, having eſtovers appendant 
or appurtenant, is blown down by wind, if the owner 
rebuilds it in the ſame place and manner as before, his 
eltovers thall continue: fo if he alters the rooms and 
chambers, without making new chimniesz but if he 
erect any new chimnies, he will not be allowed to ſpend 


any eltovers in ſuch new chimnies, 4 Rep. 87: 4 Leon. 


383. 
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383. Ifone have a dwelling-heuſe whereunto commen of 
covers doth belong, and the houſe by fire is burnt down, 


and a new one built near to the place, or in the place in 
another form, the eſtovers are gone: but if the old houſe 


be only ſome of it down, it is otherwiſe; and in all caſes 


where the alterations to a houſe do no prejudice to the 
tertenant or owner of the land or wood, the eſtovers will 
remain. F. N. B. 180. Where a man hath eſtovers for 
life, if the owner cut down all the wood, that there is 
none left for him, he may bring an a/c of effovers; and 


If the tenant have but an eſtate for years, or at will, he 


may have an actien on the caſe. Moor Ca. G5: ꝙ Rep. 112. 
If the tenant who hath common of effovers, ſhall uſe them 
to any other purpoſe than he ought, he that owns the 
wood may bring treſpaſs againſt him: as where one 
grants twenty. loads of wood to be taken yearly in ſuch 
a wood, ten loads to burn, and ten to repair pales ; 
here he may cut and take the wood for the pales, though 
they need no amending, but then he mult k2ep it for 
that uſe. 9 Rep. 113: F. N. B. 58, 159. 

Common op Ps AR, Is a liberty of fiſhing in another 
man's water. Common of giſiary to exclude the owner of 
the ſoil, is contrary to law: though a perſon by preſcrip- 
tion may have a ſeparate right of fiſhing in ſuch water, 
and the owner of the foil be excluded; for a man may 
grant the water, without paſing the ſoil: and if one 
grant /eparaliam pijcariam, neither the ſoil nor the water 
paſs, but only a right of fiſhing. 1 on 4, 122, 164: 
5 Rep. 34. See Fiſo and Fiſhery, 

Common or TuxBaxr, Is a licence to dig turf upon 
the ground of another, or in the lord's wafte. This com- 


mon is appendant or appurtenant to an houſe, and not to 


lands; for turfs are to be burnt in the houſe: and it may 
be ix gr:/5; but it does not give any right to the land, 
trees, or mines. It cannot exclude the owner of the ſoil. 
17. 4, 122: 4 Rep. 37. 

There is alſo a Common of digging for coals, mineral:, 
ones and the like. All theſe bear a reſemblance to 
common of paſture in many reſpects; though in one 
point they go much farther; common of paſture being 
only a right of feeding on the herbage or velture of the 
foil which renews annually; but common of turbary and 
thoſe juſt mentioned, are a-right of carrying away the 
very ſoil itſelf. —Theſe ſeveral ſpecies of common do 
however all originally reſult from the ſame neceſſity as 
common of paſture : viz. for the maintenance and car- 


rying on of huſbandry : common of piſcary being given 


for the ſuſtenance of the tenant's family; common of 


turbary and fire-bote for his fuel: and houſe-bote, plough- 
bote, cart-bote and hedge-bote for repairing his houſe, 


his inſtruments of tillage, and the neceſſary fences of his 


rounds. 2 Comm. 34, 5. 
COMMON BENCH, Bancus communis, from the Sax. 


« banc, bank, and thence metaphorically a bench, high ſeat or 


tribunal.] The court of Common Pleas was anciendly called 
Common Bench, becauſe the pleas of controverſies between 
common perſons were there tried and determined, Cams. 
Britan. 113. In law books and references the court of 
Common Pl-as is written C. B. from communi Banco, (or 
C. P.) And the juſtices of that court are ſtiled b 
de Banco. See title Common Pleas. 

COMMON DAY OF PLEA IN LAND, Signifies 
an ordinary day in court, as Odi, Hilarii, Quindena 


Paſcthe, Oc. It is mentioned in the Star. 51 H. 3. 


| 
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train: 


by learned men in all ages. 
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Stat. 2. and Sat. 3. Concerning general day: in bank, 8 
title Days in Bank. 

COMMON FIELD LAND, See title Comm-7. 

COMMON FINE, Anis communis.}] A ſmall ſum of 
money, which the reſiants within the liberty of ſome leets 
pay to the lords, called in divers places head ſilver or 
head pence, in others cert money; and was firſt granted to 
the lord, towards the charge of his purchaſe of the cour:- 
leet, whereby the reſiants have the eaſe to do their ſuit 
within their own manors, and are not compellable to go 
to the ſberiſf 's turn: in the manor of Sheepſoead in the 
county of Leice/ter, every reſiant pays 19. per poll to the 
lord at the court held after Michaelmas, which is there 
called common ine. For this common fine the lord may diſ- 
but he cannot do it without a preſcription. 11 
Kep. 44. There is alſo common fine of the county, See 
Hleta, lib. 7. c. 48. and Stat. 3 Ed. 1. c. 18. 

COMMONS HOUSE or PARLIAMENT, Is the 


lower Houſe of Parliament, ſo called, becauſe the Commons 


of the realm, that is the knights, citizens, and burgeſſes 
returned to parliament, repreſenting the whole body of 
the Commons do fit there. Cromp. Juri/d, See title Par- 
liament. 

CIMMON INTENDMENT, Is common meaning 
or underſtanding, according to the ſubject matter, not 
{trained to any extraordinary or foreign ſenſe: bar 10 com- 
mon intendment is an ordinary or general bar, which is 
commonly an anſwer to the plaintiff's declaration. There 
are ſeveral caſes in the law where common intendlment, and 
intendment take place: and of common intenament a will 
ſhall not be ſuppoſed to be made by colluſion. Co. Lit. 
78; See Co. Lit. 303, a, b, Oc. 

COMMON LAW, Lex Communis.] Is taken for the 
law of this kingdom ſimply, without any other hies; as it 
was generally holden before any ttatute was enacted in 
parliament to alter the ſame : and the King's courts of 
juſtice are called the Common Law Courts. The Common 
Law is grounded upon the general caſtloms of the alm; 
and includes in it the law of nature, the /aw of God, and 
the principles and maxims of the law: it is founded upon 
reaſon ; and is {aid to be the perfection of rea/on, acquired 
by long ſtudy, obſervation and experience, and refined 
And it is the common birth- 
right, that the ſubject hath for the ſafe-guard and de- 
ſence, not only of his goods, lands, and revenues; but 
of his wife and children, body, fame, and lite l. Co. 
Lit. 97, 142: Treatiſe of Laws, þ . 

According to Hale, the Common law of Eng land, is the 
common rule for adminiſtering juſtice, within this king- 


dom, and aſſerts the King's royal prerogatives, and like- 


wiſe the rights and liberties of the ſubject: it is generally 
that law, by which the determinations in the King's 
ordinary courts ere guided; and this directs the courſe of 
deſcents of lands; the nature, extent and qualification 
of eſtates; and therein the manner and ceremonies of 
conveying them from one to another; wich the forms, 
ſolemnities and obligation of contracts; the rules and 
directions for the expoiition of deeds, and acts of parlia- 
ment: the proceſs, proceedings, judgments and execu- 
tions of our courts of juſtice; alſo the limits and bounds 
of courts, and juriſdictions ; the ſeveral kinds of temporal 
offences and puniſhments, and their application, Oe. 


Hales Hiſt. of the Common Law, pag. 24, 44, 45 
wet, . 
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As to the % of the Common law, this account is given 
by ſome ancient writers: After the decay of.the Roman 
empire, three ſorts of the German people invaded the 
Britons, vVizs the Saxons, the Angles, and the Jules; 
from the laſt ſprung the Kent men, and the inhabitants 
of the Ve Wight; from the Saxms came the people 
called E, Seth, and WW: Saxons; and from the Aug les, 
the Eaft Angles, Mercians and North umbrians, Theſe peo- 


ple having different cuſtoms, they inclined to the different 


laws by which their anceſtors were governed; but the 
cuitoms of the % Saxons and Mercians, who dwelt in 
the midland counties, being preferred before the reſt, 
were for that reaſon called jus Anglorum; and by theſe 
laws thoſe people were governed for many ages: but the 
Ea Saxons having afterwards been ſubdued by the Danes, 
their cuſtoms were introduced, and a third law was ſub- 
ſtituted, which was called Daze lage; as the other was then 
ſtiled Wet Saxon-lage, Oc. At length the Danes being 
overcome by the Normans, M illiam called the Conqueror, 
upon conſideration of all thoſe laws and cuſtoms, abro- 
gated ſome, and eſtabliſhed others; to which he added 
tome of his own country laws, which he judged moſt to 
conduce to the preſervation of the peace: and this is what 
we now call the Common law. 

But though we uſually date our Common Jaw from 
hence, this was not the original of the Common law ; for 
Ethelbert, the Firit Chriſtian King of this nation, made 
the firit Saxon laws, which were publiſhed by the advice 
of ſome wile men of his council; and King A4{red who 
lived 300 years afterwards, collected all the Saxon latus 
into one book, and commanded them to be obſerved 
through the whole kingdom, which before only affected 
certain parts thereof ; and it was therefore properly called 
the Common law, becauie it was common to the whole 
nation: and ſoon after it was called, the folc-right, i. e. 
the people's right. 

Alfred was ftiled Anglicarum legum conditor: and when 
the Danes, on the conqueſt of the kingdom, had intro- 
duced their laws, they were atterwaras deſtroyed ; and 
Edward the Confeffor out of the former laws compoſed a 
body of the Common !aw ; wherefore he is called by our 
hiſtorians Arglicarum legum reftitutor. Blount. In the reign 
of Edw. I. Lrittzn wrote his learned book of the Commer 
lazy of this realm; which was done by the King's com- 
mand, and runs in his name, aniwerable to the /n/7:tutions 
of the Civil law, which Juftinian aſſumes to himielt, 
though compoſed by others. S. Prerog. 6, 21. But 
J+/tinian ought to be entitled to the honour, as the 
Iiſlitutes were compoſed by his direction. This Zrizton 
is mentioned by Gi to have been biſhop of Hereford, 

Vracfen, a great lawyer, in the time of H. 3. wrote 
a very learned treatiſe of the Common law of Znyland, held 
in great eſtimation ; and he was ſaid to be Lord Chief 
Jultice of the kingdom. Allo the famous and learned 
Glaudil, Lord Chief Juſtice in the reign of Hen. 2. wrote 
a book of the Common law, which is {aid to be the moſt 
ancient compoſition extant on that ſubjet., Beſides theſe, 
in the time of Ed. 4. the renowned lawyer Liſtletem wrote 
his excellent book of Engl Tenures, In the reign of 
King James the Firſt, the great oracle of the law, Sir Ed. 
ward Coke, publithed his learned and laborious Ie 
of our law, and commentary on Lr/tle/cun, Abovt the 
ſame time likewiſe Dr. Cowel, a civilian, wrote a {hort 
Inſtitute of our laws. In the reign of King Geerge the 


Firſt, Dr. Do. Word, a civilian and common lawyer, 
and at laſt a divine, wrote an Inſtitute of the laws of 
England, which is ſomething after the manner of the In- 
fiitutes of the Civil law. 

To conclude the whole of this head}, the late learned 
Judge Black/one, in the reign of Geor;e the Third, pub- 
liſhed his Commentaries on the Laws of Englana, the beſt 
analytic and moſt methodic ſyſtem of our laws which ever 
was publiſhed. It is equally adapted for the uſe of ftu- 
dents, and of thoſe gentlemen who chooſe to acquire that 
knowledge of our laws, which is, in fact, effentially 
neceſſary for every one. See particularly thoſe Com- 
mentaries, vol. 1. p. 637. and vol. 4. p. 411. on this 
ſubject. 

COMMON PLEAS, communia placita.] Is one of the 
King's Courts now conſtantly held in /Fe/minfler Hall; but 
in ancient time was moveable, as appears by Mazna Char- 
ta, cap. 11. Before this charter, of King John & Hen. III, 
there were but two courts, called the King's courts, viz. 
the Kiny*s Bench and the Exchequer, which were then ſtiled 
Curia Domini Regis, and Aula Regis, becauſe they follow- 
ed the court of the King; and upon the grant of the great 
charter, the court of Common Pleas was erected and ſettled 
in one certain place, 1. e. Weflminfter-hall; and after 
that, all the writs ran Quod fit coram juſticiariis meis apud 
We:fim. whereas before, the party was required by them 
to appear Coram me wel juſticiariis meis, without any ad- 
dition of place, Sc. But Sir Edward Cote is of opinion 


in his preface to the eighth report, and 1 I,. 716, that 


the court of Common Pleas exiſted as a diſlinct court before 
the Conqueſt; and was not created by Magna Charta, 
at which time there were 7uftiritarii de Banco, Sc. 
Though before this act, Common Pleas might have been 


held in Banco Regis; and all original writs were return- 


able there, 

According to 1:4x the origin of the court of Crm- 
mon Pleas is of a much later date than that aſſigned by 
Lord Cote. He fo far agrees with Lord Cole as to admit 
that the Magna Charta of Hen. III, rather confirmed than 
erected the Baut or Common Plens; and that ſuch a court 
was in being ſereral years belore the Magna Charia of 
17 of King John, though it was en bilt made ſtationary: 
But in other reſpects Lord Cote and Mr. aden differ 
widely; for the latter thinks that ſome time after the 
Conqueſt there was one great and ſupreme judicature, 
called the Cxria Regis, which he ſuppoſes to have been 
of Norman, and not Anglo-Saxon original, and to have 
exerciſed juriſdiction over common as well as other picas: 
that the Commen Pleas and Exchequer were gradually ſe- 
parated from the Curia Rovis, and became juriſdictions 
wholly diſtinct from it; and that the ſeparation of the 
Common Pleas began in the reign of Richard 1, or early 
in the reign ct King /, and was compleated by 
Hen. III. See Mad. Hit. Exc. 63, 539. fo. ed.: 3 Comm. 
37: 4 Lift. 99: 1 HH. 71 6; and the note there. 

V rits returnable in his court, are now coram ir/iiciariis 
roſiris apud Heim. But original writs, Se. return ble 
in B. R. are, Ceram nobis niecungue Fucriuus in lng lid. 
1 he juriſdiction of che court of C. P. is general, and ex- 
tends itſelf throughout EAgand: it holds plca of all civil 
caules at Common law, between ſubje& and ſulject, in 
actions real, perſonal and mixed; and it ſeems to have 
been the only court for real cauſes, In perſonal and 
mixed actions it hath a concurrent juriſdictien with 

the 
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the K'izg's Bench: but it hath no cogniſance of pleas of 
as and Common Pleas are all pleas that are not 
ah. 

The court of Common Pleas does not poſſeſs any original 
juriſdiction ; nor has it, like the court of King's Bench, 
any mode of proceeding in common caſes peculiar to itſelf. 
It's authority is founded on original writs iſſuing out of 
the court of Chancery; which original writs are the King's 
mandates for the court to proceed in the determination 
of the cauſes mentioned therein. The reaſon of original 
writs iſſuing out of Chancery is, becauſe when the courts 
were united, which was formerly the caſe, the Chancel- 
Jor held the ſeal: therefore, when they were divided, 
he ſtill keeping the ſeal, ſealed all original writs, Gilb. 
H. C. P. 3 —In all perſonal actions therefore brought by 
and againſt common perſons, the only way of proceeding 
in this court is by original. ; 

There is indeed one other way of proceeding in this 

court, in common caſes, which is ſometimes uſed ; and 
which is called proceeding by original guare clanſum fregit. 
This method of proceeding is grounded, in point of law, 
upon the ſame kind of original writ as the uſual pro- 
ceeding by capias is, the only difference between them 
being in the m/e proce/5 after the original is ſued out; 
or at leaſt /yppo/ed ſo to be.—Inſtead of the proceſs to 
compel the appearance of the defendant being by capras 
againſt his perſon, it is in this caſe by ſummons and dil- 
ſtreſs againſt his goods, In a word, it is the ſame as the 
ancient mode of proceeding in this court was before the 
general introduction of the capias. (See this Dict. title 
Capias)—The advantage and uſe of this mode of pro- 
ceeding by original q.c.f. is where a defendant has effects 
which can be diſtrained, but he himſelf cannot be met 
with to be per/onally ſerved ; the proceſs by capias re- 
quiring perſonal ſervice, which is not required in the 
_ proceſs by ſummons. 

All actions belonging to this court, come hither either 
by original, as arreſts and outlawries ; or by privi- 
lege or attechment, for or againſt privileged perſons ; 
or out of inferior courts, not of record, by pore, recor- 
dare, accedas ad curiam, wit of falſe judgment, &c. Ac- 
tions popular, and adtions penal, of debt, Sc. upon any 
flatute, are cogniſable by this court: and beſides having 
Juriſdiction for puniſhment of irs officers and miniſters, 
the court of Common Pleas may grant prohibitions, to keep 
temporal and eccleſiaſtical courts within due bounds, 4 
Int. 99, 100, 118. In this Court are four Judges, created 
by letters patent; the ſeal of the court is committed to 
the cuſtody of the Chief Juſtice. | 

The other officers of the Common Pleas are the Cr/tos 


Brevium, three Protbonotaries and their Secondaries, the 


Clerk of the Warrants, Clerk of the Ens, fourteen 
Filazers, four Exigenters, a Clerk of the Juries, the Chi- 
rographer, Clerk of the King's Silver, the clerk of the 
Treaſury, Clerk of the Seal, of Outlatorics, and the Clerk 
of the {rrollment of Fines and Recoverics, Clerk of the Er- 
rors, Ec. "the Cuflos Brevium is the chief clerk in this 
court, who receives and keeps all wrics returnable there- 
in; and all records of Ni/ prius, which are delivered to 
him by the clerks of the afliſe of every circuit, &c. and 
he files the rolls together, and carries them into the trea- 
ſury of records: he alſo makes out exempliſications, and 
copies of all writs and records, c. The Prothonotarie, 
enter and enrol all declarations, pleadings, judgments, 
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e. and they make out all judicial writs, writs of 
execution, writs of privilege, procedendo's, Sc. The 
Secondaries are aſſiſtants to the Prothonotaries in the exe- 
cution of their offices; and they take minutes, and draw 
up all orders and rules of court. The Filazers, who 
have the ſeveral counties of £:2/and divided among them, 
make out all meſne proceſs, as capias, alias, pluries, &c. 
between the original writ and the declaration : and they 
make all writs of view, Oc. The Exigenters, appointed 
for ſeveral counties, make out all exigents and proclama- 
tions in order to outlawry. The Clerk of the Warrants, 
enters all warrants of attorney ; inrols deeds of bargain 
and ſale, and eitreats all iſſues. The Clerk of the Efſoins, 
keeps the roll of the eſſoins, wherein he enters them, 
and non ſuits, &c. The Clerk of the Furics, makes out 
all writs of habeas corpora jurator', for juries to appear; 
and he enters the continuances till the verdict given. 
The Clerk of the Treaſury keeps the records of the court, 


and makes exemplifications of records, copies of iſſues, 
. judgments, Wc. 


The Clerk of the Seals, ſeals all writs 
and meſne proceſs ; alſo writs of outlawry and ſuperſedeas, 
and all patents. The Clerk of the Outlawries, makes out 
the writs of capias utlagatum. The Clerk of the Errors is 
for the allowance of writs of error, Sc. The Clerk of the 
Tnrolments of 'fines and recoveries, returns all writs of 
covenant, writs of entry and ſeiſin, and enrols and ex- 
emplities fines, &c. The Clerk of the king's Silver en- 
ters the ſubſtance of the writ of covenant: and the Ch: 
rozrapher ingroſſeth all fines, and delivers the indentures 
to the parties, &c, | 

To theſe officers may be added, a Proclamater ; a Keeper 
of the court; Cryer; and Tipftafſs ; belides the Warden 
of the Fleet. There are alſo 4ttornies of this court, whoſe 
number is unlimited ; and none may plead at the bar of 
the court, in Term-time, or ſign any ſpecial pleadings, 
but Serjeants at law. E | 

COMMON PRAYER, Preces Publicz.) The liturgy 
or prayers uſed in our church. It is the particular duty 
of Clergymen every Sunday, &c. to uſe the public form of 
prayer, preſcribed by the Book of commen prayer: and 
if any incumbent be reſident upon has living, as he ought 
to be, and keep a curate, he is obliged, by the a of uni- 
formity, once every month at leaſt, to read the common 
prayers of the church, according as they are directed by 
the book of common prayer, in his pariſh church, in his 
own perſon; or he ſhall forfeit 5 J. for every time he fails 
therein. S/ at. 13 £ 14 Car. 2. cap. 4. Alſo by that ſta- 
tute the book of common prayer is to be provided in every 
pariſh, under the penalty of 3/. a month: and the com- 
mon prayer mult be read before every lecture; the whole 
appointed for the day, with all the circumitances, and 
ceremonies, &c, Miniſters, before all /ermons, are to 
move the people to join in a ſhort prayer for the catholick 
church; and the whole congregation of Chriſtian people, 
Ec. for the King and Royal Family; the minifters of 
God's word, nobility, magiſtrates, and whole commons 
of the realm, Sc. and conclude with the Lord's Prayer, 
Can. 55. Refuſing to uſe the Common Prayer, or uling 
any other open prayers, &c. is puniſhable by Hat. 1 Eliz. 
c. 2. See titles Church, Church-warden, Parſon, Service, 
and Sacrament. 

COMMON WEAL, Is underſtood in our law to be 
bonum publicum, and is a thing much tavoured; and there- 
fore the law doth tolerate many things to be done for 


common 


COM 


common good, which otherwiſe might not be done: and 
hence it is, that monopolies are woid in law; and that Sands 
and covenants to reſtrain free trade, tillage, or the like, are 
adjudged void. 11 Co. Rep, 50: Plnud. 25: Shep. Epit. 
270. 
COMMOR ANCY, commorantia, from commoro.] An 
abiding, dwelling or continuing in any place; as an in- 
habitant of a houſe in a vill, tc. And commorancy for a 
certain time, may make a ſettlement in a pariſh. Dali. 
See title Poor. Com morancy conſiſts in uſually lying in 
a certain place. 4 Comm. 273. 

COMMORTH, or COM ORT H, comortha.] From 
the Brit. cymmorth, 1. e. ſubſidium: a contribution which 
was gathered at marriages, and when young prieſts ſaid 
or ſung the firſt maſſes, Ic. See Stat. 4 Hen. 4. c. 27. But 
Stat. 26 H. 8. c. 6, prohibits the levying any ſuch in ales, 
or the Marches, &c. Cowel. | 

COMMOTE, In Wales, is half a cantred or hundred, 
containing fifty villages. Stat. Walli 12 Ed. 1. Wates 
was anciently divided inio three provinces; and each of 
theſe were again ſubdivided into cantredi, and every can- 
tred into commotes. Doderige's Hift. Wal. fol. 2.—Com- 
motc alſo ſignifies a great ſeigniory or lordſhip, and may 
include one, or divers manors. Co. Lit. 5. 

COMMUNANCE. The commoners, or tenants 
and inhabitants, who had the right of common, or com- 
moning in open field, fc. were formerly called the com- 
munance, Cowel. 

Commune Concilivm Recxt Anclimz. The com- 
mon council of the King and people aſſembled in par- 
liament. 

Couuu NA PLACITA NON TENENDA IN SCACCARIO, 
An ancient writ directed to the Treaſurer and Barons of 
the Exchequer, forbidding them to hold plea between 
common perſons (i. e. not debtors, to the King, who alone 
originally ſued and were ſued there,) in that court, 
where neither of the parties belong to the ſame. Reg. 
Orig. 187. But little obedience would perhaps be 
now paid to ſuch a writ, was any officer to dare to 
iſſue it: for the court of Exchequer, ſeems by preſcrip- 
tion, to have attained a concurrent juriſdiction in civil 
ſuits, with the other courts in Hftminſter-hall. See titles 
Courts, Exchequer. 

COMMUNI CUSTODIA, A writ which anciently 
lay for the lord, whoſe tenant holding by kaight's ſer- 
vice died, and left his eldeſt ſon under age, againſt a 
ſtranger that entered the land, and obtained the ward of 
the body. F. V. B. 89: Reg. Orig. 161. Since the ſta- 
tute 12 Car. 2. c. 24, hath taken away wardſhips, this 
writ is become of no uſe, | 

COMMUNITY of the kingdom. Ve Commonalty. 

COMPANAGE, Fr.] All kind of food, except 
bread and drink: and Spelman interprets it to be quicguid 
cibi cum pane /umitur. In the manor of F:terton in the 
county of Neitingham, ſome tenants when they perform- 
ed their boons or work-days to the lords, had three 

boon loaves with companage allowed them. Reg. de Thur- 
garten cited in Antiq. Nottingham. 


COMPANION OF THE GARTER. Is one of the 


knights of that moſt noble order; at the head of which is 
— King, as Sovereign. See Sat. 24 F. 8. c. 13. and title 
arter. 


Vol. I, 


| 


| 


| 


COM 


COMPASS. An inftrument uſed in navigation, hy the 
direction and aſſiſtance whereof veſſels are fleered to the 
moſt diſtant parts of the world. It was invented ſoon 
after the cloſe of the holy war, and thereby navigation 
was rendered more ſecure as well as more adventrous, the 
communication between remote nations was facilitated, 
and they were brought nearer to each other. See Neher. 
Hift. Ems. C. V. 1 v. 78. See title Longitude. i 

COMPELLATIVUM, An adverfary or accuſer, Leg. 
Atlelſtan. 

COMPERTORIUM, A judicial inqueſt in the Civil 
law, made by delegates, or commiſſioners to find out and 
relate the truth of a cauſe. Paroch. Antig. 575. 

COMPOSITION, compe/iti9.] An agreement or con- 
tract between a parſon, patron and Ordinary, Sc. for mo- 
ney or other thing in lieu of tithes. Land may be exempted 
from che payment of tithes, where compoſitions have been 
made: and real compoſitions for tithes are to be made by 
the concurrent conſent of the parſon, patron and Ordi- 
nary. Real compoſitions are diitinguiſhed from perſonal 
contracts; for a compeſition called a perſonal contract is 
only an agreement between the parſon and the pariſhioners, 
to pay ſo much inſtead of tithes ; and though ſuch agree- 
ment is confirmed by the Ordinary, yet (if the parſon is 
not a party) that doth not make ir a real compe/ition, be- 
cauſe he ought to be a party to the deed of compy/ition. 
March's Rep. 87. The compoſitions for tithes made by the 
conſent of the parſon, patron and Ordinary, by virtue of &. 
13 Elix. c. 10, ſhall not bind the ſucceſſor, unleſs made for 
twenty-one years or three lives, as in caſe of leuſes of ec- 
cleſiaſtical corporations, c. Compoſitions were at firſt for 
a valuable conſideration, ſo that though, in proceſs of time, 
upon the increaſe of the value of the lands ſuch comp 
ticns do not amount to the value of the tithes, yet cuſlom 
prevails, and from hence ariſes what we call a modus de- 
cimandi. Hob. 29. See further title Tithes, 

The word compoſition hath likewiſe another meaning, 
i. e. decifio litis, Compoſitions were in ancient times al- 
lowed for crimes and offences, even for murder.—An ex- 
pedient employed by the civil magiſtrate, in order to ſet 
ſome bounds to the violence of private revenge. 'This 
cuſtom may be traced back to the antient Germans. Tacit. 
de Morib. Ger. c. 21: Lord Kaim's Hift. Law Tr. 1 p. 41, 


42, SW. 

COMPOSITIO MENSURAKUM, Is the title of an 
antient ordinance for meaſures, not printed. 

COMPOSTUM. Dung, ſoit or compoit laid on lands. 
Regiſter. Eccl. Cantuar. MS. 

COMPOUNDING FELONY, or theft Got. Is where 
the party robbed not only knows the felon, but alſo takes 
his goods again, or other amends upon agreement not to 
proſecute. It was formerly held to make a man an ac- 
ceſſary ; but is now puniſhed only with fine and impri- 
ſonment. 1 Hawk. P. C. c. 59.4 6.—To take any reward 
for helping a perſon to ſtolen goods, is made felony by 
Stat. 4 Ges. 1, c. 11.-And to advertiſe a reward for the 
return of things ſtolen, incurs a forfeiture of 50 J. by Stat. 
25 Geo. 3. c. 36. See titles Advert /ement ; and alſo Fele; 
Miſpr iſfon. | 

COMPRINT, A ſurreptitious printing of another 
bookſeller's copy, to make gain thereby, which was con. 
trary to Common law, and is now reſtrained by ſtatute, 


See title Literary Preperty. 
M m COMPROMISE, 


COM 
COMPROMISE, compromiſſum.] A mutual promiſe 


of two or more parties at difference, to refer the end- 
ing of their controverſy to arbitrators: and V ſays it 
is the faculty or power of pronouncing ſentence between 
perſons at variance, given to arbitrators by the parties? 
private conſent. Vet. Symb. ſea. 1. Matters compromiſed, 
are alſo matters of law referred, or made an end of — 
See title Aavard. SY 

COMPURGATOR, One that by oath juſtifies ano- 
ther's innocence. Compurgators were introduced as evi- 
dence in the juriſprudence of the middle ages, —Their 
number varied according to the importance ot the ſub- 
ject in diſpute, or the nature of the crime with which a 
perſon was charged. Du Cange voc. Juramentum, vol. 3. 
p. 1599. See Oath, and 3 Comm. 342: 4 Comm. 361, 407. 
—See alſo title Clers y. | 

COMPUTATION, comprutatio.) The true account 
and conſtruction of time; and to the end neither party to 
an agreement, ©&c. may do wrong to the other, nor the de- 

termination of time be left at large, it 1s to be taken ac- 
cording to the juſt judgment of the law. A deed dated the 
20th day of Auguſt, to hold from the day of the date, ſhall 
be conſtrued to begin on the 21ſt day of Agr: but if in 
the habendum it be to hold from the making, or from 
thenceforth, it ſhall begin on the day delivered. 1 ze. 
46: 5 Rep. 1. If an indenture of leaſe dated the 4th 
day of July, made for three years from thenceforth, be 
delivered at four of the clock in the afternoon of the faid 
4th day of July, the leaſe ſhall end the 3d day of July in 
the third year: and the law in this computation rejects all 
fractions or diviſions of the day. See Day, Month, Year, 
Time, Age, Ec. c. | 

Computation of miles after the Engliſh manner, is al- 
lowing 5280 feet, or 1760 yards to each mile; and the 
ſame ſhall be reckoned not by ſtrait lines, as a bird or 
arrow may fly, but according to the neareſt and moſt 
uſual way. Cre. Eliz. 212. See Mile. 

COMPUTO, Lat.] A writ to compel a bailiff, re- 
ceiver or accountant, to yield up his accounts : it is 
founded on the ſtatute of Vm. 2. cap. 12. 
lies againſt guardians, &c. Reg. Orig. 135. 

CONCEALERS, conce/atores, fo called d concelando, as 
- mons d movendo, by an antiphrafis.) Such as were uſed to 
find out concealed lands, 7. e. ſuch lands as are privily 
kept from the King by common perſons, having nothing 
to ſhew for their title or eſtate therein. See Stat. 39 Eliz. 
cad. 22. There are allo concealers of crimes; and as to 
concealing treaſon, Se. ſee title Mi/priion. | 

CONCESSI, I have granted; A word of frequent 
uſe in conveyances, creating a covenant in law; as ded: 
(I have given,) makes a warranty. Co. Lit, 384, This 
word is of a general extent, and faid to amount to a 

rant, feoftment, leaſe and releaſe, Cc. 2 Saund. 96. 

CONCIONATORES, Common-council-men, free- 
men, called to the hall or aſſembly, as mf worthy. — 
. Prodam tempore cum conveniſſent concionatores apud Lon- 
don, c. Hiftor. Elien. edit. Gale, c. 46. 

CONCLUSION, conclaſfo.] Is when a man by his 
own act upon record hath charged himſelf with a duty or 
other thing, or confeſſed any matter whereby he ſhall be 
concluded: as if a ſheriff returns that he hath taken the 
body upon capias, and hath not the body in court at the 
day of the return of the w:it; by this return, the ſheriff 


And alſo. 


CONDITION. 


is concluded from plea of eſcape, Sc. Terms de Ley. In 
another ſenſe. this word concluffon ſignifies the end of any 
plea, replication, Ec, and a plea to the writ is to con- 
clude to the writ ; a plea in bar, to conclude to the ac- 
tion, Oc, See title Pleading—And as to the concluſion 
of D-eds, ſee title Deeds, 

CONCORD, concordia.] Ie an agreement made between 
two or more, upon a treſpaſs committed; and is divid- 
ed into Concord executory and Concord executed. Plorod. 5, 6, 
8. Theſe concords and agreements are by way of ſatiſ- 
faction for the treſpaſs, Sc. See titles Accord, Satisfaction. 

Concord 1s alſo an agreement between parties, who in- 
tend the levying of a fine of lands one to the other, how 
and in what manner the lands ſhall paſs: it is the founda- 
tion and ſubſtance of the fine, taken and acknowledged 
by the party before one of the judges of C. B. or by com- 
miſſioners in the country. See title Fine. 

CONCUBARIA, A fold, pen, or place where cattle 
lie. Corel. 

CONCUBEANT, Lying together. Stat. 1 H. 7. cap. 6. 

CONCUBINAGE, concuSinatrs.] In common accept- 
ation the keeping of a harlot or concubine: but in a legal 
ſenſe, it is uſed as an exception againſt her that ſueth for 
dower, alleging thereby that ſhe was not a wife lawfully 
married to the party, in whoſe land ſhe ſeeks to be en- 
dowed, but his concubine. Brit. c. 107: Brac. lib. 4. tract. 
6. cap. 8. There was a concubinage allowed in Scripture 
to the Patriarchs, /ecundum legem matrimonii, &c. Blount. 

CONDERS, from the Fr. conduire, to conduR.] Such 
as ſtand upon high places near the ſea-coaſt, at the time 
of herring-fiſhing, to make ſigns with boughs, Sc. to 
the fiſhermen at ſea, which way the ſhoals of herrings . 
paſs ; for this may be better diſcovered by ſuch as ſtand 
upon ſome high cliff on the ſhore, by reaſon of a kind of 
blue colour which the herrings cauſe in the water, than 
by thoſe that are in the ſhips or boats for fiſhing. Theſe 
are otherwiſe called bers and bakers, directors and guiders. 
See Sat. 1 Zac. I. c. 23. 3 


CONDITION, | 
Conditio.] A reſtraint annexed to a thing, fo that by 
the non- performance, the party to it ſhall receive pre- 
judice and loſs; and by the performance, commodity 
and advantage. Or it is a reſtriction of men's acts, qua- 
lifying or ſuſpending the ſame, and making chem un- 


certain whether they ſhall take effect or not. Allo it is 


defined to be what is referred to an uncertain chance, 
which may happen or not happen. ///s Symb. part. 1. 
lib. 2. ſect. 156. 

A Condition is alſo defined to be a kind of law or 
bridle, annexed to one's act, ftaying or ſuſpending the 
ſame, and making it uncertain whether it hall take effect 
or no: or it is a modus, a quality, annexed by him that 
hath eltate, interelt or right to the land, Cc. whereby an 
eſtate, fc, may either be created, defeated, or enlarged, 
upon an uncertain event. This differs from a //mita- 
tion, which is the bounds or compaſs of an eſtate, or the 
time how long an eſtate thall continue. SH. Touche. 117. 
See title Limitation, | 

A conditicn may be alfo conſidered as, ene of the terms 
upon which a grant may be made; in thts ſenſe a condi- 
tion in a deed is a clauſe of contingency on the happening of 
which the eſtate granted may be defeate d. 2 Comm. 935 


CONDITION 1.3. 


Of Cuil there are divers kinds, wiz, gend tians in 
aced, or exorcſi; and in la to, or implied « eonditions precedent, 
and ſubſequent 3 conditions inherent. and collateral, &c. 

A Condition in a deed or expreſs, is that which is joined 
by expreſs words to a feoftment, leaſe, or other grant; 
as if a man makes aſe of lands to auother, referving 
a rent to be paid at ſuch a feaſt, upon condition if the 
leſlee fail in payment, at the day, then it ſhall be lawfol 
for the leſſor to enter. Codizion in law or implied is 
when a perſon grants another an office, as that of keeper 
of a park, ſteward, bailiff, &c. for term of life; here, 
though there be no. condition expreſſed in the grant, yet 
the law makes one; which is, if the grantee do not juſtly 
execute all things belonging to the office, it ſhall be law- 
ful for the grantor to enter and diſcharge him of his office, 
Lit. lib. 3. c. 5. 

Condition Precedent is when a leaſe or eſtate is granted 
to one for life, upon condition that if the leſſee pay to 
the leſſor a certain ſum at ſuch a day, then he ſhall 
have fee ſimple; in this caſe the condition precedes the 
eſtate in fee, and on performance thereof gains the fee- 
ſimple. Condition ſub/equent is when a man grants to ano- 
ther his manor of Dale, &c. in fee, upon condition that the 
grantee ſhall pay to him at ſuch a day ſuch a certain ſum, 
or that his eſtate ſhail ceaſe ; here the condition is ſubſe- 
quent, and following the eſtate, and upon the perform- 
ance thereof continues and preſerves the ſame: ſo that a 
condition precedent doth get and gain the thing or eſtate 
made upon condition by the performance of it; as a con- 
dition ſubſequent keeps and continues the eftate by the per- 
formance of the condition. 1 Int. 201, 327: Terms de Ley. 
If one agree with another to do ſuch an act, and for the 
doing thereof the other ſhall pay ſo much money ; here 
the doing the act is a condition precedent to the payment cf 
the money, and the party ſhall not be compelled to pay 
till the act is done: but where a day is appointed for 
the payment of money, which day happens before the 
thing contraQted for can be performed, there the money 
may be recovered before the thing 1s done; for here it 
appears that the party did not intend to make the per- 
formance of the thing a condition precedent. 3 Salk. 95. 
See polt, I, IV. | 

Inherent Conditions are ſuch as deſcend to the heir with 
the land granted, Oc. 

A Collateral Condition is that which is annexed to any 
collateral act. 

Conditions are likewiſe afirmative, which conſiſt of do- 
ing; negative, and conſiſt of not doing: ſome are further 
ſaid to be refriFive, for not doing a thing: and ſome 
compulſory, as that the leſſee ſhall pay the rent, &c. 

Alito ſome condition; are ſingle, to do one thing only; 
ſome copulative, to do divers things; and others diu 
ide, where one thing of ſeveral is required to be done. 
Co. Lit. 201.—8ee further Shep. Torch, 117, 

As to certain eſtates on condition exprefled or implied, 

dee more particularly titles Mortgage, Statute- Merchant, 
Elegit. 
— theſe ſeveral kinds of conditions, the caſes 
which moſt frequently occur fall under the dictinctions of 
conditions precedent and /ub/equent, We ſhall therefore 
ſpeak of them more at large under the following di- 
viſions ; wherein ſhall be conſidered; in the firſt place, 
generally, 


* 
Cs 


I. 1, Of Favs 84 OCouliitons Iiniflicty; and 3. On 
Condition exyre/ſed — Then more particularly, 
II. Yo what Conditions may be anne ved: what Cons 
d:tios are good: and by what Words they ray be 
created. . 
III. La, foal! be a god Performance of a Cind'tim i and 
in what Manner the Breach of it muff be taken 
Adventave of. 


IV. Of Conditions precedent and ſubſequent, 


I. 1. Eſtates upon condition 7mplicd in late, are where 
a grant of an eſtate has a condition annexed to it in- 
ſeparably, from it's eſſence and conſtitution ; although 
no condition be expreſſed in words, As if a grant be 
made to a man of an office, generally, without adding 
other words; the law tacitly annexes hereto a ſecret cou- 
dition, that the grantee ſhall duly execute his office; 
(Lit. F378 ;) on breach of which condition it is lawful 
for the grantor, or his heirs, to ouſt him, and prant to 
another perſon, Lit. 9 379. For, an office, either pub- 
lic or private, may be forfeited by Aer or non- aſer, 
both of which are breaches of this implied condition.— 
By mis-v/# or abr/c: as if a judge takes a bribe, or a 
park- keeper kills deer without authority. By zon-»/er, 
or neglect; which in public offices, that concern the ad- 
miniſtration of juſtice, or the Common-wealth, is of 
itſelf a direct and immediate cauſe of forfeiture ; but 
non-uſer of a private office is no cauſe of forfeiture, un- 
lets ſome ſpecial damage is proved to be occaſioned there. 
by. Co. Lit. 233. For in the one caſe delay muſt ne- 
ceſſarily be occaſioned in the affairs of the public, which 
require a conſtant attention: but, private offices not re- 
quiring ſo regular and unremitted a ſervice, the tem- 
porary negle& of them is not neceſſarily productive of 
miſchief, upon which account ſome ſpecial loſs muſt be 
proved, in order to vacate theſe. Franchiſes alſo, being 
regal privileges in the hands of a ſubject, are held to be 
granted on the ſame condition of making a proper uſe of 
them, and therefore they may be loſt and forfeited, like 
offices, either by abuſe or by negle&. 9 Rep. 50. 

Upon the ſame principle proceed all the forfeitnres 
which are given by law of life-eitates and others; for 
any acts done by the tenant himſelf, that are incompati- 
ble with the eſtate which he holds. As if tenant for life 
or years enfeoff a ſtranger in fee-ſimple: this, is, by the 
Common law, a forfeiture of their ſeveral eſtates ; bei ng 
a breach of the condition which the law annexes thereto, 
dig. that they ſhall not attempt to create a greater eſtate 
than they themſelves are entitled to. Co. Lit. 215. So if 
any tenants for years, for life, or in tee, commit a fe- 
lony ; the King or other lord of the fee is entitled to 
have their tenements, becauſe their eſtate is determined 
by the breach of the condition, © that they ſhall not 
commit felony”? which the law tacitly annexes to every 
teodal donation. | | 

2. An eſtate on condition expre/ed in the grant itſelf, is, 
where an ellate 1s granted either in fee-fimple or other- 
wiſe, with an expreſs qualification annexed, whereby the 
eſtate granted ſhall either commence, be enlarged or 
be defeated, upon performance or breach of ſach qualifi- 
cation or condition. Co. Lit. 201. 

Theſe conditions are therefore either precedent or ub. 
ſequent. Precedent are ſuch as muſt happen or be per- 
formed betore the eſtate can veſt or be enlarged ; ſubſe- 
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quent are ſuch, by the failure or non- performance of 
which an eſtate already veſted, may be defeated. 
Thus, if an eſtate for life be limited to A. upon his 
marriage with B. the marriage is a precedent condition, 
and till that happens no eſtate is veſted in 4. Show. P. 
C. 83. Hc.— Or if a man grant to his leſſee for years, that 
upon payment of an hundred marks within the term he 
ſhall have the fee, this alſo is a condition precedent, and 
the fee ſimple paſſeth not till the hundred marks be paid, 
Co. Litt. 217.—But if a man grant an eſtate in fee-ſimple, 
reſerving to himſelf and his heirs a certain rent, and that, 
if ſuch rent be not paid at the times limited, it ſhall be 
lawfal for him or his heirs to re-enter, and avoid the 


eſtate: in this caſe the grantee and his heirs have an eſtate 


upon condition ſubſequent, which is defeaſible, if the con- 
dition be not ſtrictly performed Litt. S 325. See f. IV. 

To this claſs may alſo be referred ail baſe fees and fee 
ſimples conditional at the common law. Thus an eſtate 
to a man and his heirs, tenants of the manor of Dale, is an 
_ eſtate on condition that he and his heirs continue tenants 
of that manor. And ſo, if a perſonal annuity be granted 
at this day to a man and the heirs of his body; as this 
is no tenement within the ſtatute of V. 2. it remains as 
at common law, a fee-ſimple on condition that the gran- 
tee has heirs of his body. Upon the ſame principle de- 
pend all determinable eſtates of freehold, as durante vidu- 
tate, £c. Theſe are eſtates upon condition that the gran- 
tee do not marry and the like. And, on the breach of any 
of theſe ſubſequent conditions by the failure of the con- 
tingencies, by the grantee not continuing tenant of the 
manor of Dale, by not having heirs of his body: or by 
not continuing ſole, the eſtates which were reſpectively 
veſted in each grantee are wholly determined and void. 

A diſtinction is however made between à condition in 
deed and a limitation, which Liitleton & 380, 1 Injt. 234, 


denominates alſo a condition in law. For when an eftate 


is ſo expreſsly confined and limited by the words of it's 
creation, that it cannot endure for any longer time than 
till the contingency happens upon which the eſtate is to 
fail, this is denominated a limitation: as when land is 
granted to a man / long as he is par ſon of Dale, or while 
he continues unmarried, or antil out of the rents and 
profits he have made 500 J. and the like; in ſuch caſe 
the eſtate determines as ſoon as the contingency hap- 
pens; (when he ceaſes to be parſon, marries a wife, or has 
received the 5001;) and the next ſubſequent eſtate, 
which depends upon ſuch determination, becomes im- 
mediately veſted, without any act to be done by him 
who is next in expeCtancy. See 10 Rep. 41.—But when an 
eſtate is, ſtrictly ſpeaking, upon condition in deed (as if 
granted expreſsly pon condition to be void upon the pay- 
ment of 407. by the grantor, or / that the grantee con- 
tinues unmarried, or provided he goes to York, Sc.) 
the law permits it to endure beyond the time when ſuch 
contingency happens, unleſs the grantor, or his heirs or 
afſigns take advantage of the breach of the condition, 
and make either an entry cr a claim, in order to avoid 
the eſtate. Litt. $ 347: Stat. 3 Hen. VIII. c. 34: See 10 
Rep. 42. Yet, though ſtrict words of condition be uſed 
in the creation of the eſtate, if on breach of the con- 
dition the eſtate be limited over to a third perſon, and 
does not immediately revert to the grantor or his repre- 
ſentatives; (as if an eſtate be granted by A. to B. on 
condition that within two years B. intermarry with C. 


and on failure thereof, then to D. and his heirs;) this 
the law conſtrues to be a limitation and not a condition : 
Vent. 202 ; becauſe if it were a condition, then, upon 
the breach thereof, only 4. or his repreſentatives could 
avoid the eſtate by entry, and fo D's remainder might 
be defeated by their neglecting to enter; but, when it 
is a limitation, the eſtate of H. determines, and that of 
D. commences, and he may enter on the lands, the in- 
ſtant that the failure happens. So alſo, if a man by his 
will deviſes lands to his heir at law, on condition that 
he pays a ſum of money, and for non-payment, deviſes 
it over, this ſhall be confidered as a limitation ; other- 
wiſe no advantage could be taken of the non-payment, 
for none but the heir himſelf could have entered for a 
breach of condition. Cro. Eliz. 205: 1 Rol. Abr. 411. 

Ia all theſe inſtances, of limitations or conditions /#6- 
ſequent, it is to be obſerved, that ſo long as the condition 
either expreſs or implied, either in deed or in law, re- 
mains unbroken, the prantee may have an eſtate of free- 
hold; provided the eſtate upon which ſuch condition 
is annexed be in itſelf of a freehold nature; as if the 
original grant expreſs either an eſtate of inheritance, or 
for life, or no eſtate at all, which is conſtructively an 
eſtate for life. For the breach of theſe conditions being 
contingent and uncertain, this uncertainty preſetves the 
freehold. Co. Lit. 42; becauſe the eſtate is capable to laſt 
for ever, or at leaſt for the life of the tenant, ſuppoſing 
the condition to remain unbroken, But where the 
eſlate is at the utmoſt, a chattel-intereſt, which muſt 
determine at a time certain, and may determine ſooner 
(as a grant for ninety-nine years, provided A. B. and C. 


or the ſurvivor of them, ſhall ſo long live) this ſtill con- 


tinues a mere chattel and is not, by ſuch its uncertainty, 
ranked among eſtates of freehold. 

Theſe expreſs conditions, if they be impo/7le at the 
time of their creation, or afterwards become impoſſible 
by the act of God or the act of the feoffor himſelf, or 
if they be contrary to law, or repugnant to the nature of 
the eſtate, are void, In any of which caſes, if they be 
conditions /ub/equent, that is, to be performed after the 
eſtate is veſted, the eſtate ſhall become abſolute in the 
tenant. As if a feoffment be made to a man in fee- 
ſimple, on condition, that unleſs he goes to Nome in 
twenty-four hours; or unleſs he marrics with A. B. by 
ſuch a day; (within which time the woman dies, or the 
feoffor marries her himſelf) or unleſs he kills another; 
or in caſe he aliens in fee ; that then and in any of ſuch 
caſes the eltate ſhail be vacated and determine: here 
the conditica is woid, and the eitate made abſolute in the 
feoffee, For he hath by the grant the eſtate veſted in 
him, which ſhall not be defeated afterwards, by a condi- 
tion either impoſſible, illegal, or repugnant. Co. Lit. 206. 
But if the condition be precedent, or to be performed be- 
fore the eſtate velts, as a grant to a man that, if he kills 
another or goes to Rome in a day, he ſhall have an eſtate 
in fee; here, the void condition being precedent, the 
effate which depends thereon is alſo void, and the grantee 
ſhall take nothing by the grant; for he hath no eſlate 
until the condition be performed. I: 2 Comm. 15 2—7. 


II. Conditions may be annexed to any eſtate, whether 
in fee-ſimple, fee-tail, for life or years: they run with 
the eſtate, and bind in the hands of whomſoever they 
come. Lit. Rep. 128, But a condition may not be made 

| but 


CONDITION II. 


but on the part of the leſſor, donor, c. for no man may 

annex a condition to an eſtate, but he that doth create the 

eſtate itſelf, Conditions are good to enlarge or limit eſtates: 

There are four incidents, which conditions to create and 

increaſe an eitate ought to have. 1. They ſhould have a 

particular eftate, as a foundation whereupon the increaſe 

of the greater eſtate ſhall! be built, 2. Such particular 
eſtate ſhall continue in the leſſee or grantee, until the 

increaſe happens. 3. It muſt veſt at the time the con- 
tingency happens, or it ſhall never veſt, 4. The parti- 

cular eſtate and increaſe muſt take effect by the ſame 
deed, or by ſeveral deeds delivered at the ſame time. 
8 Rep. 75. | | 

Conditions to create eſtates ſhall be favourably conſtrued ; 
but conditions which tend to deſtroy, or reſtrain an eſtate, 
are to be taken {trifily. A feoftment upon condition, that 
the feoffee ſnall not alien, is void: but a condition in a 
feoffment not to alien for a particular time, or to a par- 
ticular perſon, may be good. Hab. 13. 261. And if a 
condition is, that tenant in tail ſhall not alien in fee, Oc. 
or tenant for life or years not alien during the term, theſe 
conditions are good: where the reverſion of an eſtate is in 
the donor, he may reſtrain an alienation by condition. 10 
Rep. 39: 1 11/7, 222. If one make a giſt in rail, on 
condition that the donee or his heirs ſhall not aliene, this 
is good to ſome intents, and void to others: for if he 
make a fteofiment in fee, or any other eſtate by which the 
reverſion is aiſcontinued tortioufly, the donor may en- 
ter; but it is otherwiſe if he ſuffer a common recovery. 
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A liberty inſeparable from an eſtate cannot be re- 
ſtraingo; and therefore a condition that a tenant in tail 
Mall not levy a fine, within the Scat. 4 H. 7. c. 24, or 
ſuifer a recovery ; or not make a leaſe within the Har. 
32 HA. 8. c 36, is void and repugnant. But if the 
condition reſirun levying a fine at common law, it may 
be good. 2 Danv. br. 22. A gift in tail, or in fee, 
upon condinun that a feme ſhall not be endowed; or 
baron be tenant by tne curteſy, is repugnant and void. 
So is a condition in a leaſe, Sc. that the leflee ſhall not 
take the profits: and where a man grants a rent-charge 
out of land, provided it ſhall not charge the lands. Co. 
Litt. 140. 

Conditions repugnant to the eſtate, impoſiible, 5c. are 
void: and if they go betete the eſtate, the eſtate and con- 
dition are void; it to follow it, the eſtate is abſolute, and 
the condition void. 1 V. 206: 9 Rep. 128. But if at the 
time of entring into a cendition, a thing be poſſible to 
be done and become afterwards impoſſible by the act of 
God, the eſtate of a feoffce (created by livery) ſhall not 
be avoided, 2 Mod. 204: Ste ante I. 2. 

Where a cond:/ion is of two parts, one poſſible, and the 
other not fo, it is a good condition for performing that part 
which is poluble. Cro. Elis, 780. Iheugh if a condition 
is of two parts undi de, and one part becomes impol- 
ſible, by the act oi God, the perſon bound is not obliged 
to perform the other. 1 Rel. Abr. 4.46.1. 45: 2 Hd. 202, 
203. If a condition be in the copulattie, and is not poſ- 
ſible to be performed, it is ſaid it may be taken in the dis- 
junctive. 1 Danv. Abr. 73. 

Where an ettate 1+ d be wholly created upon a cerdli- 
tion impoſſible to be pertormed, there the eftaie all never 
come in e. I Leon c. 311. A woman makes a feoff- 


ment to a man that is married, upon condition that he | 


ſhall marry her; this condition is not impoſſible, for the 
man's wife may die, and then he may marry her. 2 Danv. 
25. A reverſion may be granted in tail upon condition, 
that if the grantee pays ſo much, he ſhall have the fee. 
8 Rep. 73. But if a man grants lands, Sc. for years, 
upon condition that if the leſſee pay 205. within one 
year, that he ſhall have it for %: and that if he after 
the year pay 20-5. he ſhall have the fee ; though both ſums 
are paid, he ſhall have but an «ate for life: the efate for 
life, at the time of the grant, being only in contingency, 
and a poſſibility cannot increaſe upon a poſſiv:lity, nor can 
the fee increaſe upon the ate for years. 8 Rep. 75. 

If a leaſe be made to two, with condition to raiſe a 
fee, and one dies, the ſurvivor may perform the condition, 
and have the fee; bur if they make partition, the condi- 
tion is deſtroyed. 8 Rep. 75, 76. If a feoffee grant the 
reverſion of part of the land, on a leaſe for years, on 
which a rent upon condition is reſerved, all the condi- 
tion is confounded and gone; though if the e aflign 
part, the condition remains, for cannot diſcharge the 
eſtate of the condition. 2 Dauv. Ab. 119. A man makes 
a feoffment upon condition, and after levies a fine to a 
ſtranger, the condition is gone. Lid. 120. If a feoffee 
upon condition to infeoff another, infeoff a ſtranger; or 
if it be to re-infeoff the feoffor, and he grant the land to 
another perſon, upon condition to perform the condition, 
the condition is broken, becauſe the feoffee hath diſabled 
himſelf to do it: ſo where ſuch feoffee, upon condition 
to re- infeoff, Sc. takes a wife, that the land is ſubject to 
the dower of the wife; and ſo if the land is recovered, 
and execution ſued out by another, the condition is 
broken. Co. Lit. 221: 1 Danv. 79. 

If one diſſeiſe the feoffee, or any other who hath land 
by juſt title, and thereof infeoff a itranger on condition, 
and the land is lawfully recovered from him that hath the 
title; by this the condition is deſtroyed: and it a diſſei- 
ſor make a feoffment in fee upon condition, and after 
the diſſeiſee doth enter upon the feoffee, this doth extin- 
guiſh the condition. Per#. cd. 821. If the feoifee makes 
a feoffment of all or part of the land to the feoffor, be- 
fore the condition is broken ; the condition is gone for 
ever: and if he make a leaſe for life or years only, then 
the condition will be ſuſpended for that time. Co. Lit. 
218. But it is otherwiſe where the feoffment or leaſe for 
life or years, are made to any other but the feoffor. 7:7. 
Where the condition of a feoffment is, that if the fecffor 
or his heir pay a certain ſum of money to the feoffee ſuch 
a day, and before that day the feoſfor dieth without heir: 
or if the feoffment be made by a woman on condidon to 
pay her 10/. or that the feoffee infeoff her by a certain 
day, and they intermarry beiore the day, and the mar- 
riage doth continue ui after it; in theſe caſes the condi- 
tion is gone. Perk. /ed?. 703, 704. 

A condition that would take away the whole effect of 
a grant is void; and ſo it is if it be contrary to the ex- 
preſs words of it. Conditions againſt law are void; but 
what may be prohibited by law, may be prohibited by 
deed. 1 I. 206, 220. He that taketh an eſtate ig re- 
mainder, is bound by condition in a deed, though he 
doth not ſeal it. 

Conditions in reſiratut of marriaze have not generally been 
favoured, as contrary to found policy ; but where a legacy 
has been given over to another, there the condition has 


always becn held good; and it ſeems that ſuch condi- 


tions, 


CONDITION m. 


tions as only reaſonably refrain children from imprudent 
marriages will be always ſupported.— That is to ſay, 
where they operate only as particular, not as univerſal 


Dc. it was determined after very long arguments, that a 
condition annexed to a legacy, that the legatee ſhould 
not marry ander twenty-one, without confent of her mo- 
ther, (or rather that the legacy thould-velt previous to 
twenty-one, if the legatee married with ſuch conſent, ) 
was a valid condition. — And upon marriage without 
ſuch conſent, it was determined to go to the mother 
under a gift of a general reſidue.— See the ſirſt paragraph 
of Div. III. of this title. And the caſes of Peyton v. Bury, 
2 P.JVms. 626. and the following caſes cited in Mr. Cox's 
note there, viz. Bellafis v. Ermine, 1 C. C. 22: Fry v. 
Perter, 1 C. C. 138: Fervoiſe v. Duke, 1 Vern. 19: Stratton 
v. Grymes, 2 Fern. 357: Afton v. Afton, 2 Vern. 45 2: Creagh 
v. Wiljen, 2 Vern. 572: Gillet v. Wray, 1 P. Il uns. 284: 
Pigget v. Morris, 8. C. C. 26: Semphill v. Bayly, Pre. Ch. 
562: King v. Withers, Gilb. 26: Harvey v. Afton, Taib. 


212: Com. Rep. 726, and 1 Ath. 361: Pullen v. Ready, 
1 Will. 21: Lider cod v. Morris, 2 Ath. 184: Daley v. 


Deſbouderie, 2 Ath. 265: Elton v. Elton, 1 M 7. 159: Chauncy 


v. Graydon, 2 Ait. 616: Reyniſb v. Martin, 3 Ath. 330: 


Wheeler v. Bingham, 3 Aub. 364: 1 Will. 136: Long v. Dennis, 
4 Burr. 205 2: Hemings v. Munc fi, 1 Pro. C. R. 303.— 
That where a legacy i is given on conſideration that the 
legatee ſhould not marry without conſent, and there is 
no deviſe over, the condition is void, See 4 Burr. 2055 ; 
Com. Rep. 739, and the caſes there cited. —The caſe of 
Scott v. Tyler above-mentioned, and Amos v. Horner, 1 Eg. 
A. 112. 2. 9, have determined that a bequeſt of the . 
due, notwithitanding ſome contradictory authorities, is 
equivalent to a limitation over; where the condition is 
precedent and never performed. — As to the invatiidity of 
a legacy in perfect reſtraint of marriage ſee Knapp v. 
Noyes, Ambl. 662: and Elton v. Elton, 1 J 7. 159. And 


the rule of the eccleſiaſtical Jaw is, that where a portion 


is given in conſideration that a daughter ſhould never 
marry, the condition is void. Swinb.—See allo Roſe's 
notes on Com, Rep. 728, and the caſes there cited; and 
at large on this ſubject, Fonblangue*s Treatiſe of Equity i. 
245, Sc. and this Dict. title Marriage. 

The word If“ will not always make a condition; but 
ſometimes it makes a limitation, as where a leaſe is made 
for years, if A. B. lives ſo long. And this is contra y 
to a condition; for a ſtranger may take advantage of an 
eſtate determined thereby, &c. Co. Lit. 235: Dyer zoo. 
Sub conditione is the moſt proper word to make a condi- 
tion: prozzſo is as good a word, when not dependant 
upon another ſentence; but in ſome caſes, the word pro- 
viſo may make no condition, but be only a qualification 
or explanation of a covenant. 2 Dan v. 1, 2. And nei- 


ther the word provi/o, nor any other, makes a condition, 


unleſs it is reid, . Plowd. 34: 1 Nel/. 4.66. 

Regularly the word (for“ does not import a condition, 
though it has the force of a condition evher the thing 
granted is executory, and the confideration of the grant is a 
ſervice, or ſome ſuch thing, for which there is no remedy ; 
but the flopping the thing granted; as in the caſe of an an- 
nuity granted pro confilio, or for executing the office of a 
ſteward of a court, or the ſervice of a captain or keeper 
of a fort, here the failure of giving counſel, or perform- 
ing the ſervice, is a kind of eviction of that which is to 


be done for the annulty, the grantor having ns means 
either to exact the counſel, or recompęuce jor it, but by 


ſtopping the annuity; and in theſe caſes the candition is 
reſtrictions. In the caſe of Scat v. Blr, 2 Bro. C. R. 431, 
not be averred wen the annuity is demanded, Per Hobart 


riat precedent, and therefore the 2 70 m4 thereof need 


Ch. J. Hob. 41. Mich. 10 Fac. in the caſe of Cowper v. 
Andrews, 

As the intent of the teſtator chiefly governs in wills, 
ſuch conſtruction is always made of the words, as will 
belt ſupport his intent, and therefore theſe words ad fa- 
ciendum, facicndo, ea intentione, ad effetlum, c. in a will 
create a condition. Co. Lit. 204 a. See titles Deviſe, H71.. 

A grant to one to the intent he ſhall do ſo and fo, is 


no condition, but a hi and confidence. Dyer 138. Some 


words in a leaſe do not make a conditron but a covenant, 
upon which the leffor may bring his action. A leaſe 
being the decd of leflor and leſſee, every word is ſpoken 
by both; and a condizion may be therein, though it ſounds 
in cogenant. 1 N 464. A covenant not to grant, fell, 
Ec. may be a condition 5 and covenant that, paying the 
rent, the leſſee ſhall enjoy the land, is conditional. 2 Dauv. 
2. 6. Where words are indefinite, and proper to defeat 
an eſtate, they ſhall be taken to have the force of a cen- 
dition. Palm. 503. 


III. A condition may be well performed, when it is 
done as near to the intent as may be: for if the condi- 
tion of a teoffment be that the feoffee ſhall make an eſtate 
back to the feoffor and his wife, and' the heirs of their 
two bodies, remainder to the right heirs of the feoffor ; 
in this caſe, if the feoffor die before, the eſtate ihal! be 
made to the wife without impeachment of walte, the re- 
mainder to the heirs of the body of the huſband begotten 
on the wife, Sc. Co. Lit. 219: 8 Rep. 69. It a condi- 
tion be performed in /ub/tance and ee, it is good al- 
though it differs in words; as where it is to deliver letters- 
patent, and the party bound having loſt them, delivers 
an exempliſication, Oc. 2 Dando. 40. Though payment 
of the money before the day, is payment at the day, in 
performance of a condition; yet a feoffor, c. cannot 
re-enter, and reveſt his old eftate by force of the condi- 
tion, till the day whereon the condition gives him power 
to re-enter. bid. 121. If a man ſeiſed of land in right 
of his wife, make a feoffment in fee on condition, and 
dies; if the heir of the feoffor enters for the condition 
broken, and defeats the feoffment, his eſtate vaniſhes, 
and preſently it is veſted in the wife. Co. Lit. 202. And 
if a perſon ſeiſed of land, as heir on the part of his morher, 
makes a feoffment on condition and dieth ; though the 
heir on the part of the father, who is heir at Common law, 
may enter for the condition broken, the heir of the part of 
the mother ſhall enter upon him, and enjoy the land, 
Ibid. 12. 

Where there is a condition in a feoffment or leaſe, that 
if no diſtreſs can be found, the feoffor, &c. ſhall re-en- 
ter ; if the place 1s not open to the diſtreſs, as if there be 
only a cupboard in the houſe, which is locked, c. it is 
all one as if there was no diltreſs there, and the feoffor, 
Oe. may enter. 2 Danv. 46, When a rent is to be 
paid upon condition at a certain day, the leſſor cannot 
enter for the condition broken, before demand of the rent. 
1bid. 98. And the leſſor ought to demand the rent a- 
the day, or the condition ſhall not be broken by the non- 
payment of the rent. A re-entry may be given on a 
= 3 teoffment, 


CONDITION III. 


feoffment, Oc. though none be reſerved: if one make a 
leaſe for life or feoffment upon cendition, that if the 
feoffee or leſſee does ſuch an act, the eſtate ſhall be void: 
now although the eſtate cannot be void before entry, this 
is a good condition, and ſhall give an entry to the leſſor, 
e. by implication. 1 Rol. Abr. 408. A leaſe for life on 
condition, being a freehold, cannot ceaſe without entry; 
but if it be a leaſe for years, the leaſe is void 1% fats, 


on breach of the condition without any entry. 1 1. 214. 


If a leaſe for years is, that, on breach of the condition, 
the term ſhall ceaſe, the term is ended without entry ; 
but where the words are, that the leaſe ſhall be void, it 
is otherwiſe. Cro. Car. 511: 3 Rep. 64. Regularly, where 
one will take advantage of a condition, if he may enter, 
he muſt do it; and if he cannot enter, he muſt make a 
claim. Co. Lit. 218. Where on condition broken, leſſor 
brings an efeament, entry is not neceſſary ; if tenant de- 


| fends, he is bound by the rule, to confeſs entry. 


No one can reſerve the power or benefit of re-entry, 
on breach of a condition to any other but himſelf, his 
heirs. executors, Oc, parties and privies, in right and 
repreſentation : privies in Jaw, grantees of reverſions, 
ec. are to have no advantage by it. But by the Szar. 
32 H. 8. c. 28, Granices of reverſions may take advan- 
tage againſt leflees, &c. by action. 1 1. 214, 215: 
Placud. 175. Where one doth enter for a condition 
broken, it generally makes the eſtate void ab 7nitio, and 
the party comes in of his firſt eſtate; and he ſhall have 
the land in the ſame manner it was when he parted with 
it; and his poſſeſſion at the time of making the condi- 
tion; therefore he ſhall avoid all ſubſequent charges on 
the lands. 4 Rep. 120: Pld. 186: Co. Lit. 233. If one 
enters on a condition performed, he ſhall avoid all in- 
cumbrances upon the land after the condition made: and 
a condition when broken, or performed, Wc. will defeat 
the whole eſtate. So that if there be a leaſe for life, re- 
mainder in fee, on condition that the leſſee for lite ſhall 
pay 200. to the leſſor; if he pay not this money, the 
eſtate in remainder will be avoided alſo. Dyer 127 : 8 Rep. 
90. But this may be otherwiſe by ſpecial limitation to 
an uſe: and-if tenant for life, and he in remainder join 
in a feoffment on condition, that if, Sc. then the tenant 
for life ſhall re-enter, this may be good without defeat- 
ing the whole eſtate ; though regularly a condition may 
not avoid part of an eſtate, and leave another part entire, 
nor can the eſtate be void as to ſome perſons, and good 
as to others. 8 Rep. 190: 1 Int. 214. | 
Leſſee for life makes a feoffment on condition, and en- 
ters for the condition broken ; by this he ſhall be reſtored 
to his eſtate for liſe, and reduce the reverſion to the 
leſſor; and the rent due to the leſſor ſhall be revived : 
but in this caſe the leſſee will not be in the ſame courſe 
as he was before, for his eſtate is ſubject to a forfeiture, 
though he be tenant for life ſtill. Rell, 474: Shep, Abr. 
405. ; 
Terants by the curtely, tenant in tail after poſſibility 
of iſſue extinct, tenant in dower, for life, or years, Sc. 
hold their eſtates ſubject to a condition in law, not to 
grant a greater eſtate than they have, nor to commit 
waſte, Se. 1 I. 233. And eltates made by deed to 
infants, and feme coverts, upon condition, ſhall bind 
them, becauſe the charge is on the land. 2 Diuv. zo. 
A releaſe of all a man's right may be upon condition; a 
leliee may ſurrender upon condition; a contract may be 


upon condition, c. But a parſon cannot reſign upon 
condition, any more than be admitted upon condition : 
and a condition cannot be releaſed on condition. 9 Rep. 85. 

No perſon ſhall defeat any eſtate of freehold upon con- 
dition without ſhewing the deed wherein the condition is 
contained: but of chattels real or perſonal, Sc. a man 
may plead that ſuch grants or leaſes were made upon 
condition without ſhewing the deeds; and in the caſe of 
a condition to avoid a freehold, though it may not be 
pleaded without the deed, it may be given in evidence 
to a jury, and they may fnd the matter at large. Lis. 
374: 5 Rep. 40. A condition may be apportioned by 
act of law, or of the leſſee. 4 Rep. 120. But a man can- 
not by his own act divide, or apportion a condition, 
which goes to the deſtruction of an eſtate. 1 N-1/. Abr. 
474. A condition in a eis a thing odious in law, 
which ſhall not be created without ſuſtcient words. 2 Leor. 
40. A deviſe to the heir at law, provided he pay to 
A. B. 20 J. is a void condition, becauſe there is no per- 
ſon to take advantage of the non- performance. 1 Lutw, 
797. Yet conditional deviſes, as well of lands as of 
goods, are allowed by our law, and not being perform- 
ed, the heir or executors ſhall take advantage of them. 
1 Nel. 467. g 

Where there are negative and affirmative conditions, the 
pleader muſt ſhew, not only that he has nt Grote the ne- 
gative ones, but alſo that he has performed the affirmative 
ones. Fletcher v. Richardſon, Hardw. 322. 

As to relief againſt the breach of conditions. Some ſay 
that in all caſes of penalty or forfeiture that lie in com- 
penſation, Equity will relieve; for where they can make 
compenſation, no harm is done. So that although an 
expreſs time be appointed for the performance of a con- 
dition, the judge may, after that day is pail, allow a rea- 
ſonable ſpace to the party, making reparation for the 
damage, if it be not very great, nor the ſubſtance of the 
covenant deſtroyed by it. See Fonblangue's Treat. Eg. i. 
397, and the caſes there cited. 

The ſubſtantial diſtinction which governs the interfer- 
ence of Courts of Equity in caſes of conditions broken, 
is not whether the condition be precedent or ſubſequent, 
but whether compenſation can or cannot be made: and 
therefore, where 4. conveved lands to B. Se. upon 


truſt, that if C. the ſon of 4. within fix months aſter the 


death of A. ſhould ſecure to truſtees 09. for the younger 
children of C. then after ſuch ſecurity given to convey to 
C. and his heirs ; and until the time for giving ſuch ſe- 
curity in truſt for the eldeſt ſon of C. and in default of 
ſuch ſecurity, to convey to ſuch eldeſt fon and his heirs ; 
C. died before ſuch ſecurity given: yet this cendibion fre- 
c-7: uit be ing only in the nature of a penalty, the inter? of 
the truſt ſhall be regarded. which was to ſecure col. to 
the younger children. Vals v. Crimes, 1 C. C 89: See 
Glaſcccer v. Brownel!, Finch, 178: Pitcairne v. Brace, Finch, 
403: Woodman v. Blate, 2 Vern. 222: Bertie v. Falilang, 
2 Fern 339: Hayward v. Angell, 1 Vern. 222: Baud v. Mid- 
wleton, 2 C. C. 1: Francis, Maxims, p. 49- : 

Duc though Equity will, under ſome circumſtances, re- 
lieve againſt the breach of a condition precedent, where 
damages are cerlaiu; yet it ſeems, that they will not 
here the damages accrued are contingent, and cannot 
be eſtimated. Sweet v. Ander/en, 5 Vin. 93. pl. 15. See 
Treatife of Equity, pp. 209, 387, 391. 


IV. There 
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i CONDITION NV. 


IV. There are no preciſe technical words required in 


a deed, to make a ſtipulation a condition precedent or 
J1b/equent;z neither does it depend on the circumſtance 
whether the clauſe is placed prior or poſterior in the deed, 
ſo that it operates as a proviſo or covenant; for the ſame 
words have been conſtrued to operate as either the one or 
the other according to the nature of the tranſaction, per 
Ajſphurft Juſtice, I Term Rep, 645.—Further, as to the 
nature of conditions precedent and ſubſequent, See 
3 Atk. 364: 2 P. Wins. 419, 626: 1 Fern. 83: 3 C. C. 
130: 3 Lev. 132: Fearne on Cont, Rem: 2 Burr. 899: 4 Burr. 
1930: 1 Hl. 105, 136; 2 Bro. C. R. 67: and 16. 431, 
489, as to a condition annexed to a legacy, that the le- 


gatee ſhould marry with conſent of her mother, which 


was held to be valid. In 1 Eg. Ab. 108, it is ſaid that 
conditions precedent are iuch as are annexed to eſtates, 
and muſt be punQually performed core the eſtate can 
velt. A condition ſubſequent, is when the eltate is exe- 
cuted; but the continuance of ſuch eſtate depends on the 
breach or performance of the condition. The two molt 
material points of diſcuſſion reſpecting the doctrine and 
different operations at law, and in equity, of conditions 
precedent and ſubſequent ariſe, 1. From caſes where 


conditions are annexed to deviſes, making them void on 


the marriage of the deviſee without conſent : See ante II. 
and title Marriage: And 2. From caſes ariſing on the 
weftizg of portions and legacies made payable at a future 
time. See titles Dewi/e, Legacy, Portions. 

Conditions precedent are ſuch as muſt be punQually 


performed before the eſtate can veſt; but on a condition 


ſubſequent, the eſtate is immediately executed: yet the 
continuance of ſuch eſtate dependeth on the breach or per- 


| formance of the condition. Co. Lit. 218: Eg. Abr. 108. 


As if I yrant, that if 4. will go to ſuch a place, about 
my buſineſs, that he ſhall have ſuch an eſtate, or that he 
ſhall have 10/7. Oc. this is a condition precedent. 1 Rol. 
Abr. 414. So if I retain-a man for 405. to go with me 
to Rome, this is a condition precedent, for the duty com- 


mences by going to Rome. 1 Rel. Adr. 914. So if a man, 


by will deviſes certain legacies, and then deviſes all the 
reſidue of his eſtate to his executor, after debts, legacies, 
Sc. paid and diſcharged, this is a condition precedent; 
ſo that the executor cannot have the reſidue of the eſtate 


before the debts and legacies are diſcharged. 1 Rol. Abr. 


15: 1 Jones 327: Cro. Car. . | 
: But Fl 5 devifes a 5 A. and that if his wife 
ſuffers the deviſee to enjoy it for three years, that the ſhall 
have all his goods as executrix; but if the diſturbs 4. 
then he makes B. executor, and dies, his wife is execu- 
trix preſently ; for though in grants the eſtate ſhall not 
ve# till the condition precedent is performed, yet it is 
otherwiſe in a wil}, which muſt be guided by the intent 
of the parties; and this ſhall not be conſtrued as a con- 
dition precedent, but only as a condition to abridge the 


power of being executrix, if ſhe perform it not. Cro. 


Eliz. 219. | 

Where the ene promiſe is the conſideration of the other, 
and where the performance and not the promiſe is, muff 
be gathered from the words and nature of the agreement, and 


depends intirely thereupon ; for, if there was a py/itive 


promiſe that one ſhould releaſe his equity of redemption, 
and on the other fide, that the other would pay 7/. then 
the one might bring his action without any averment of 
performance; but where the agreement is, that the 


plaintiff ſhould releaſe his equity of redemption, in con- 
ſideration whereof the defendant was to pay him 71. fo 
that the releaſe is the confideration, and therefore, being 


, execrtory, it is a condition precedent, which mult be aver- 


red. 12 Mod. 455, 460. Thorp v. Thorp, 


If there be a day /et for the payment of money, or doing 
the thing which one promiſes, agrees or covenants to do 
for another thing, and that day happens to incur befare the 
time, the thing for which the promiſe, agreement or co- 
venant : made, 7s to be performed by the tenor of the agree- 
ment; there, though the words be, that the party ſhall pay 
the money, or do the thing for ſuch a thing, or in con- 
ſideration of ſuch a thing; after the day is paſt the other 
ſhall have action for the money, or other thing, though 
the thing for which the promiſe, agreement, or covenant 
was made, be not performed; for it would be repugnant 
there to make it a condition precedent; and therefore they 
are in that caſe left to mutual remedies, on which, by 
the expreſs words of the agreement, they have depended. 
Per Holt Ch. Juſtice. 12 Mew. 461: Paſeh. 13 M. 3. 
Thorp v. Thorp, | 

M. agrees to give A. /o much for the uſe of a coach and 
horſes for a year, and A. agreed further with M. to keep the 
coach in repair; it was averred the coach and horſes were 
delivered to M. but nothing of the repair; and Hr Ch. 
Juſtice held upon this evidence, that repairing was not a 
condition precedent, and therefore need not be averred. 
Per Helt Ch. Juſtice at Guildhall, and judgment pro que- 
rente. 12 Mod. 503: Paſch. 13 Will. 3. Atkinſon v. Morris. 

But if the agreement had been that A. had agreed 79 
give M. à coach and horſes for a year, and to repair the coach, 
and that for that M. promiſed ſo much money, then the re- 
pairing had been a condition preced-nt neceſſary to be 
averred. Per Holt Ch. Juſtice. 12 Mod. 503. Paſch. 13 M. 
3. md.C, _ 

Condition that A. ſhall do, and for the doing B. foall 
fay, is a condition precedent, but time fixed for payment will 
verify the condition; per Halt Ch. Juſtice. 1 Salk. 171. 
Paſch. 13 Will. 3. B. R. Thorp v. Thorp, —See this Di. 
title favard. | 

If A. makes a leaſe for ive years to B. upon condition, 
that if B. pays him 10 J. within two years, that then he 
ſhall have a fee- ſimple in the lands, and make livery and 
ſeiſin to B. this paſſes the freehold immediately, and B. 
has a fee conditional ; becauſe if the freehold was not to 
veſt in B. till the condition performed, it would be diffi- 
cult to determine in whom the freehold lay ; for condi- 
tions may be inſerted in ſuch deeds as are perfected pri- 
vately, which might prove greatly prejudicial to ſtrangers, 
Lit. ſe. 350: Co. Lit. 216, 217. 

But in caſe of a leaſe for life, with ſuch a condition, 
the freehold paſſes not before the condition performed; 
becauſe the livery may preſently work upon the freehold, 
But if a man grants an advowſon, Oc. (which lie in 
grant) for years, upon ſuch condition, the grantee ſhall 
have no fee till the condition performed. Co. Lit. 217. 

If A. leaſes to B. for years, upon condition, that if B. 
pays money to A. or his heirs, at a day, that B. ſhall 
have the fee, and before the day A. is attainted of trea- 
ſon and executed; now though the condition became 
impoſſible by the act and offence of A. yet B. ſhall not. 
have a fee, becauſe a precedent condition to increaſe an 
eſtate mult be performed; and if it becomes impoſlible, 
no eſtate ſhall riſe. Co. Lit. 210, Alſo in equity, with 
| e | reſpect 
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re ſpect to conditions precedent and ſubſequent, the pre- 
vailing diſtinction ſeems to be, to relieve againſt the breach 
or non-performance, not ſo much whether the condition be 
precedent or ſubſequent, as whether a compen/ation can be made. 
1 Vern. 79, 167. As if A. conveys lands to B. Sc. and 
their heirs, upon truſt, that if C. the ſon of 4. within 
ſix months after the death of A. ſhould ſecure to the truſ- 
tees 5ool. for the younger children of C. then after ſuch 
ſecurity given, to convey to C. and his heirs, and until 
the time for giving ſuch ſecurity, in truſt for the eldeſt 
ſon of C. and in default of ſuch ſecurity, to convey to 
ſach eldeſt ſon and his heirs, if C. dies before any ſuch 
ſecurity given, yet this condition, though precedent, being 
only in nature of a penalty, the intent of the truſt ſhall 
be regarded, which was to ſecure 5004. for the younger 
children. 1 Char. Ca. 89. 

If a ſeme covert, having power by will to deviſe lands, 
deviſes them to her executors, to pay 5001. out of them 
to her ſon ; provided, that if the father gives not a ſuffi- 
cient releaſe of certain goods to her executors, that then 
the deviſe of the 500 J. ſhould be void, and go to the ex- 
ecutors ; and after her death a releaſe is tendered to the 
father, and he refuſes, yet upon making the releaſe after, 
the money ſhall be paid to the ſon ; for it was ſaid to be 
the ſtanding rule of the court, that a forfeiture ſhould not 
bind, where a thing may be done after, or a compenſation 
made for it; as where the condition is to pay money, Cc. 
and though it is generally binding, where there is a de- 
viſe over, yet here, it being to go to the executors, it is 
no more than the law implies. 2 Vent. 252. 

See more concerning Conditions under title Band. —See 


alſo 2 Com. Dig. title Conditzon,—And 1 Inf. 201, 203, 


206, 237, in the notes, 


CONDUITS, for water in London, ſhall be made and 
repaired, and the Lord Mayor and Aldermen may in- 
cu re into defaults therein, Sc. Stat. 35 H. 8. c. 10.— 
dee further title London, 

CONE anp KEY, A woman at the age of fourteen 
or fifteen years might take the charge of her houſe, and 
receive cone and key : cone or colne in the Sax. ſignifying 
computus; ſo that ſhe was then held to be of competent 
years, when ſhe was able to keep the accounts and keys of 
the houſe. Brag. lib. 2. cap. 37. And there is ſome- 
thing to the ſame purpoſe in Glarnw. lib. 7. cap. 9. 

CONEY-BURROWS, Places where conies or rabbits 
breed and haunt, Oc. Commoners cannot lawfully dig 
up coney-burrows in the common. 2 Vi. $1.—See title 
Common. 

CONFEDERACY, confederatio.] Is when two or 
more combine together to do any damage or injury to an- 
other, or to do any unlawful act. And falſe confederacy 
between divers perſons ſhall be puniſhed, though nothing 
be put in execution: but this confederacy, puniſhable by 
law before it is executed, ought to have theſe incidents ; 
#rf, it muſt be declared by ſome matter of proſecution, 
as by making of bonds, or promiſes the one to the other ; 
ſecondly, it ſhould be mglicious, as for unjult revenge; 
thirdly, it ought to be falſe againſt an innocent perſon ; 
and; I, it is to be out of court voluntarily, Terms de 
Ley. Where a writ of conſpiracy doth not lie, the con- 
Fedeyacy is puniſhable z and inquiry ſhall be made of con- 
ſpirators and confederaters, who bind themſelves together, 
He. See pos title Conſpiracy. 

Vor. J. 


1 


CONFESSION. 


CONFESSION, confzfo.] Is where a priſoner is in- 
died of treaſon or felony, and brought to the bar to 
be arraigned ; and his indictment being read to him, the 
court demands what he can fay thereto; then he either 
confeſſes the offence, and the indictment to be true, or 
pleads Not guiliy, c. 

Confeſſion may be made in two kinds, and to two ſe- 
veral ends: the one is, that the criminal may confeſs the 
offence whereof he is indicted openly in the court, before 
the judge, and ſubmit himſelf to the cenſure and judg- 
ment of the law; which confeſſion is the moſt certain an- 


ſwer, and beſt ſatis ſadtion that may be given to the judge 


to condemn the offender ; ſo that it proceeds freely of his 
own accord, without any threats or extremity uſed; for 
if the confeſſion ariſe from any of theſe cauſes, it ought 
not to be recorded: as a woman indicted for the feloni- 
ous taking of a thing from another, being thereof ar- 
raigned, confeſſed the felony, and ſaid that ſhe did it by 
commandment of her huſband ; the judges in pity would 


not record her confeſſion, but cauſed her to plead No? 


guilty to the felony ; whereupon the jury found that ſhe 
did the fat by compuliion of her huſband, againſt her 
will, for which cauſe ſhe was diſcharged.- 27 As. pl. 50. 

The other kind of confeſſion is, when the priſoner con- 
feſſes the indictment to be true, and that he hath com- 
mitted the offence whereof he is indicted, and then be- 
comes an aper, or accuſer of others, who are guilty of 
the ſame offence whereof he 1s indifted, or other offences 
with him ; and then prays the judge to have a coroner 
aſſigned him, to whom he may make relation of thoſe . 
offences and the full circumſtances thereof. See title Ac- 
ceſſery. 

There was alſo a third ſort of confeſſion, formerly made 
by an offender in felony, not in court before the judge, 
but before the coroner in a church, or other privileged 
place, upon which the offender, by the ancient law of 
the land, was to abjure the realm. 3 /xf. 129.— See title 
Abjuration. i 

Confeſſion is likewiſe in civil caſes, where the defend- 
ant confeſſes the plaintiff's action to be good: by which 
confeſſion there may be a mitigation of a fine againſt the 
penalty of a ſtatute; though not after verdict. Finch. 387: 
2 Keb. 408. 

There is alſo a confeſſion indireQly implied, as well as 
direQly expreſſed in criminal caſes; as if the defendant, 
in a caſe not capital, doth not directly own himſelf guilty 
of the crime, but by ſubmitting to a fine owns his guilt ; 
whereupon the judge may accept of his ſubmiſſion to the 
King's mercy. Lamb. lib. 4.c. 9. By this indirect con- 
feſſion, the defendant ſhall not be barred to plead Noz 
guilty to an action, Sc. for the ſame fact: the entry of 
it is, that the defendant puts bimſelf on the King's mercy. 
And of the direct confeſſion, that he acknowledges the in- 
did ment. And this Ja confeſſion carries with it ſo ſtrong 
a preſumption of guilt, that being entered on record, on 
indictment of treſpaſs, it eſtops the defendant to plead 
Net guiliy to an a&ion brought afterwards againſt him for 
the ſame matter; but ſuch entry of a confeſſion of an in- 
dictment of a capital crime, it is ſaid, will zot eſtop a de- 
fendant to plead Net guilty to an appeal, it being in caſe 
of life. And where a perſon upon his arraignment actu- 
ally confeſſes himſelf guilty, or unadviſedly diſcloſes the 
ſpecial manner of the fact, ſuppoſing that it doth not 
amount to felony, where it doth z the judges, upon pro- 
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CONFESSION. 


bable circumſtances, that ſuch confeſſion may proceed 


from fear, weakneſs, or ignorance, may refuſe ſuch a 
confeſſion, and ſuffer the party to plead Not guilty. 2 Hawk. 
. U 31-4 2- ; 

A con feſſon may be received, and the plea of Not guilty 
be withdrawn, though recorded. Kel. 11. The con- 
feflion of the defendant, whether taken upon «n exami- 
nation before juſtices of peace, in purſuance of the 1 2 
P.& M. c. 13. or 2& 3 P. M. c. 10, upon an of- 
fender's being bailed or committed for felony; or taken 
by the Common law, upon an examination before a Se- 
cretary of State, or other magiſtrate, for treaſon or other 
crimes, is allowed to be given in evidence againſt the 
party confeſſing; but not againſt others. Alſo two wit- 
neſſes of a confeſſion of high treaſon, upon an examina- 
tion before a juſtice of peace, were ſufficient to convict 
the perſon ſo confeſſing, within the meaning of 1 Ed. 6. 
cap. 12, and 5 & 6. £4. 6. cap. 11, which required two 
witneſſes in high treaſon ; unleſs the offender ſhould wil- 
lingly confeſs, Sc. But the Stat. 7 V. z. cap. 3, requires 


two witneſſes, except the party ſhall w;//ingly without vio- 


lence confeſs, Oc. in open court. 2 Hawk. P. C. c. 46. 9 3.— 
See title Evidence. . 

It has been held, that wherever a man's confeſſion is made 
uſe of againſt him, it muſt all be taken together, and not 
by parcels. 2 Hawk. P. C. c. 46. 5. And no confeſſion 
ſhall, before final judgment deprive the defendant, of the pri- 
vilege of taking exceptions in arreſt of judgment, to faults 
apparent in the record. 151d. c. 32.9 4. A demurrer 
amounts to a confeſſon of the indictment as laid, fo far, 
that if the indictment be good, judgment and execution 
ſhall go againſt the priſoner. Bro. 86: S. P. C. 150: 

AH. P. C. 246. And in criminal caſes, not capital, if the 
defendant demur to an indictment, Sc. whether in abate- 
ment, or otherwiſe, the court will not give judgment 
againſt him to anſwer over, but final judgment. 2 Hark. 
c. 32. F 7,—5See title Abatement. Where a priſoner con- 
feſſes the fact, the court has nothing more to do than to 


proceed to judgment againit him. Confeſſus in judicio pro 
judicato habetur. 11 Rep. 30: 4 Inft. 66.—See further, 


2 Hawk. P. C. c. 32, and this Dict. title Evidence. 
CONFESSOR, Lat. confe/or, confeſſienarius.] Hath 
relation to private confeſſion of ſins, in order to abſolu- 
tion: and the prieſt who received the auricular confeſſion, 
had the title of confeſſor, though improperly ; for he is 
rather the confeſſee, being the perſon to whom the con- 
feſſion is made. This receiving the confeſſion of a peni- 
tent, was in old Exgliſþ to ſhreve or ſhrive; whence 
comes the word beſhrie ved, or looking like a confeſſed 
or ſhrieved perſon, on whom was impoſed ſome uneaſy 
penance. The moſt ſolemn time of confeſſing was the 
day before Lent, which from thence is ſtill called Shrove- 
Tueſday. Cowel.—See title Papift. 
CONFIRMATION, confirmatio, from the verb confir- 
mare, firmum facere.] A conveyance of an eſtate, or right 
in ee, that one hath in or to lands, Sc. to another that 
hath the poſſeſſion thereof, or ſome eſtate therein; where- 
by a voidable eſtate is made ſure and unavoidable ; or a 
particular eſtate is increaſed, or a poſſeſſion made per- 
ſect. 1 If. 295: See Shep. Touch. 311. It is a ſtrengthen- 
ing of an ellate formerly made, which is voidable, though 
not preſently void: as for example; a biſhop granteth 
his chancellorſhip by patent, for term of the patentee's 
life ; this is no void grant, but voidable by the biſhop's 


CONFIRMATION. 


death, except it be ſtrengthened by the confirmation of 
the dean and chapter. | | 

Confirmation, is alſo defined to be the approbation or 
aſſent to an eſtate already created ; which as far as is in 
the confirmer's power, makes it good and valid: ſo that 
the confirmation doth not regularly create an eftate, but 
yet ſuch words may be mingled in the confirmation as 
may create and enlarge an eſtate: but that is by force of 
ſuch words as are foreign to the buſineſs of confirmation, 
and by their own force and power, tend to create the 
eſtate. Gilb, Ten. 75. ; 

A Confirmation is of a nature nearly allied to a relea/e ; 
the words of making it are theſe, Have given, granted, 
ratified, approved, and confirmed. Litt. 9 515, 531. 

The words dedi & conceſi, are as ſtrong as the word 
confirmawvi, for they amount to a grant of the right of the 
perſon in poſſeſſion; and if he has any right, I can never 
after impeach his eſtate. G/5. Ten, 79. See further what 
words ſhall enureas a confirmation in Vi. Abr. title Con- 
firmation. (X.) 

Madox in p. 19. of the Dirt. annexed to the For mul. 
Augl. ſays, that moſt ancient Confirmations made after 
the conqueſt, often run like feoffments; and are diſtin— 
guiihable from them, chiefly by ſome words importing a 
former feoffment or grant. 25 

In ancient times, when feoffees were frequently diſ- 


ſeiſed of their lands upon ſome ſuggeſtion or other, 


charters of confirmation feem to have been in great re- 
queſt, For in the early times after the conqueſt, io many 
confirmations may be met with, ſucceſſively made to the 
ſame perſons, or their heirs or ſucceſſors, of the ſame 
lands and poſſeſſions, that it looks as if they did not think 
themſelves ſecure in their poſſeſſions againſt the King, or 
the great lords who were their feoffors, or in whoſe fees 
their lands lay, unleſs they had repeated confirmations, 
from them, their heirs or ſucceſſors. And theſe Con- 
firmations very anciently ſeem to have been ſome times 
made, either by precept or awr:t from the King, or other 
lords, to put the feoffees, or their heirs or ſueceſſors into 
ſeifin, after they had been diſſeiſed, or to keep them in 
their ſeiſin undiſturbed, or elſe by charter of expreſs 
Confirmation. Sep. Touch. edit. 1791. p. 314. inn. And 
on this ſubje& of confirmation in general, See Sheppard's 
whole chapter. 

Confirmation, art & perſiciens, creſcens aut diminu- 
ens: Perficiens, as if feoffee upon condition make a 
feoffment, and the feoffor confirm the eſtate of the ſecond 
feoffee: Creſcens, that doth always enlarge the eſtate of a 
tenant; as tenant for years, to hold fur life, Sc. Di- 
miuuens, as when the lord of whom the land is holden, 
confirms the eſtate of his tenant, to hold by a leſs rent, . 
9 Rep. 142. 1 

The lord may diminiſh the ſervices of his tenant by 
confirmation; but not reſerve new ſervices, ſo long as 
the former eſtate in the tenancy continues: and therefore 
if he confirm to the tenant, to yield him a hawk, Oc. 
yearly, it is void. Lit. ſe, 539: 1 Co. Inf. 296. Leaſes 
for years may be confirmed tor part of the term, or part 
of the land, c. But it is otherwiſe of an eſtate of free- 
hold, which being entire, cannot be confirmed for part 
of the eſtate. 5 Rep. 81. There may be a confirmation 
implied by law, as well as expreſs by deed ; where the 
law by conſtruction makes a confirmation of a grant 
made to another purpoſe; and a confirmation may en- 

large 
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CONFIRMATION. 


large an eſtate, from an eſtate held at will to term of 
years, or a greater eſtate; from an eltate for years to an 


eftate for lite; from an ettate for life, to an eſtate in tail, 


or in fee; and from an eltate in tail to an eſtate in fee- 
ſimple. 1 1. zoß: 9 Rep. 142: Dyer 253. But if the con- 
firmation be made to I for life or years, of his erm or 
(gate, and not of the land, this doth unt increaſe the eſtate, 
though if the leſſor confirm the /and, to have and to hold 
the land to the leſlee and his heirs, this will inlarge the 
e/tate, and fo of the reſt. Co, Lit. 299: Pld. 40. 

In every good confirmation, there mult be a precedent 
righiful or wrongful eſtate in him to whom made, or he 


mult have the poſſeſſion of the thing as a foundation for 


the confirmation to work upon; the confirmor mult have 
ſuch an eltate and property in the land, that he may be 
thereby enabled to confirm the eſtate of the confirmee; 
the precedent eſtate mult continue till the confirmation 
come, ſo that the eſtate to be increaſed comes into it ; 
and it is required that both theſe eſtates be lawful. Co. 
Lit. 290: 4 Rep. 146: Dyer 109: 5 Rep.15. If one have 
common of paſture in another's land, and he confirms 
the eſtate of the tenant of the land, nothing paſſes of the 
common, but it remains as it was before: ſo if a man 
have a rent out of the land, and he doth confirm the 
eſtate which the tenant hath in the land, the rent re- 
maineth. Lit. ſcct. 5 37. 

Tenant for life makes a leaſe for years to a man, and 
after leaſes the land to another perſon for years; and he 
in reverhon confirms the latt leaſe, and after that the 
firſt leaſe, this is not good: the ſecond leflee hath an in- 
tereſt before by the confirmation of him in reverſion, 
But in a like caſe, confirmation of the firſt leaſe, after 
tie ſecond was confirmed, was held good: for the leaſe 
takes no intereit by the confirmation, but only to make 
it durable and effectual. Moor, c. 180: 1 I,. 296: 
Plowd. 10. | 

If a diſſeiſee confirm the land to the diſſeiſor but for 
one hour, one week, a year, or for life, Oc. it is a good 
confirmation of the eſtate for ever: and if he confirms the 
eſtate of the diſſeiſor without any word of heirs, he hath 
a fee-ſimple; and if a difleifor make a gift in tail, and 
the difleiſee doth confirm the eſtate of the donee, it ſhall 
enure to the whole eſtate : alſo if the diſſeiſor enteoits 4, 
and B. and the heirs of B. and the diſſeiſee confirms the 
eſtate of B. for his life; this ſhall extend to his compa- 


nion, and for the whole fee-ſimple. Co. Lit. 291, 297, 259. | 


But where the eſtate is divided, it is otherwiſe; as 14 
there be an eſtate for life, the remainder over, there the 
confirmation may be of either of the eſtates: and if the 
leſſee of a diſſeiſor of a leaſe for twenty years, make a 
leaſe for ten years; the diſſeiſee may confirm to one of 
them, and not to the other. 1 CG. 472: 5 Rep. 81. If 
a diſſeiſor or any other make a leaſe tor years to begin at 
a day to come, a confirmation to the leſſee betore the 
leaſe begins will not be good; for there is no eſtate in 
him. Co. Lit. 296. 

The tenant in tail of land hath a reverſion in fee ex- 
pectant; in this caſe, the confirmation of the eliate-tail 
will not extend to the reverſion, And if my diſleifor 
make a leaſe for life, the remainder in fee, and 1 con- 
firm the eſtate of the tenant for life; this ſhall not con- 
firm the eſtate of him in remainder: but if I confirm the 
remainder eſtate, without any confirmation to tenant for 


life, it ſhall enure to him alſo, Co. Lit. 297, 298. If 


— — — 


lands are given to two men, and the heirs of their twn 
bodies begotten, and the donor confirms their eſtite in 
the lands, to have and to hold to them two and their 
heirs ; this ſhall be conſtrued a joint eſtate for their lives, 
and after they ſhall have ſeveral inheritances. Co. Lic. 
299. Tenant in tail, or for life, of land, lets it for 
years, if after he makes a confirmation of the land to the 


leiſee for years, to hold to him and his heirs for ever, the 


lellee hath only an eſtate for the life of the tenant in tail, 
c. and therein his leaſe for years is extinct. Lit. /e#, 
606. 

A freehold for life, and term for years, it is ſaid, can- 
not ſtand together of the ſame land, in the ſame perſon. 
1 Nel/. Abr. 480. If a feme leſſee for years marries, and 
the leſſor confirms the eſtate of huſband and wife, to hold 
for their lives, by ſuch a confirmation the term will be 
drowned ; and the huſband and wife are jointenants for 
their lives. Co. Lit. zoo. But if the feme were leſſee 
for life, then by the confirmation to huſband and wife 
for their lives, the huſband holdeth only in right of his 


wife for her life; but ſhall take a remainder for his life. 


Lid. 299. Confirmation to leſſee for life, and a ſtranger 
to hold for their Jive is void, for there is no privity : 
but it is otherwiſe, if for years. 2 Dauv. Alr. 141. If 
tenant fax life grant a rent-charge, Cc. to one and his 
heirs, he in reverſion is to confirm it, otherwiſe it is good 
only for the life of tenant for life. Lit. 529. A tenant 
for life, and remainder-man in fee, join in a leaſe, this 
ſhall be taken to be the leaſe of tenant for life, during 
his life, and confirmation of him in remainder; though 
after the death of tenant for life, it is the leaſe of him in 
remainder, and confirmation of tenant for life, 6 Rep. 
15: 1 Nelf. Abr. 481. 

If leſſee for years, without impeachment for waſte, ac- 


cepts a confirmation of his eſtate for life; by this he hath 
loſt the privilege annexed to his eſtate for years. 8 Rep. 


76. Acceptance of rent in ſome caſes makes a confirma- 
tion of a leaſe: As if a man leaſes for life, reſerving 
rent upon a condition of re-entry ; if after the condition 
is broken, by non-payment of the rent, the leſſor diſtrains 
for the ſaid rent, this act ſhall be a confirmation of the 
leaſe, ſo as he cannot enter. 2 Danv. 128, 129. 

What a perſon may defeat by his entry, he may make 
good by his confirmation. Co. Lit. 300. But none can 
confirm, unlels he hath a right at the time of the grant; 
he that hath but a right in reverſion cannot enlarge the 
eſtate of a leflee. 2 Darnv. 140, 141. And where a per- 
ſon hath but iu, termini, he hath no eſtate in him, 
upon which a confirmation may enure. Co. Lit. 290. 

As confirmation is to bind the right of him who makes 
it, but not alter the nature of the eſtate of him to whom 
made, it ſhall not diſcharge a condition. Poph. 5 1. If 
. enfeoffs B. upon condition, and after A. confirms the 
eftate af B. yet the condition remains: though if B. had 
enjcofted C. ſo that the eſtate of C. had been only ſubject 
to the condition in another deed, and after A. had con- 
firmed the eſtate of C. this would have extiaguiſhed the 
condition, Which was annexed to the eſtate of B. 1 Res. 
147. A confirmation will take away a condition annex- 
ed by law: and by conſirmation, a condition after broken 
in a deed of feoffment is extinguiſhed. 1 Co. Rep. 146. 
Conkrmations may make a defeaſivle eſtate good; but 


cannot werk upon an eſtate that is void in law. Ce. Lit. 


295. 
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CONFIRMATION. 


A confirmation of letters-patent, which are void as they 
are againſt law, is a void confirmation. 1 Lil. Abr. 295. 


If there be lord and tenant, and the tenant having iſſue, 


is attainted of felony, if the King pardons him, and the 
lord confirms his eſtate, and the tenant dies, his iſſue 
mall not inherit, but the lord ſhall have it againſt his 
own confirmation : for that could not enable him to take 
by deſcent, who by the attainder of his father was diſ- 
abled. 9 Rep. 141. 

Grants and leaſes of biſhops not warranted by the Stat. 
32 H. 8. c. 28, mult be confirmed by dean and chapter: 
and grants and leaſes of parſons, &c. by patron and Or- 
dinary. 1 If. 297, 300, 301. Biſhops may grant leaſes 
of their church-lands for three lives, or twenty-one years, 
having the qualities required by 32 H. 8. c. 28, and con- 
current leaſes for twenty-one years, with confirmation 
of dean and chapter. See 1 El. cc. 4, 19. If a prebend 
leaſes parcel of his prebendary, and the biſhop, who 1s 
patron, confirms it; this ſhall not bind the ſucceeding 
biſhop, without confirmation of dean and chapter, be- 
cauſe the patronage is parcel of the poſſeſſions of the 


| biſhoprick ; but it ſhall bind the preſent biſhop, &c. 


2 Dauv. 139. If a parſon grants a rent, the confirma- 
tion of the patron and biſhop is ſufficient without the 
dean and chapter, and ſhall be good againſt the ſucceeding 
biſhop. 3:4. 140. The dean of Mell may pals his poſ- 
ſeſſions, with the aſſent of the chapter, without any con- 
firmation of the biſhop. 3:4. 135. Leaſes of biſhops are 


affirmed ex aſſenſu & conſenſu decani & totius capituli. See 


further title Leaſes. 
To the grants of a Sole Corporation, as Parſon, Prebend- 


ary, Vicar, and the like, the Patron muſt give his con- 
ſent : becauſe ſuch ſole corporation has not the abſolute 
fee : but a corporation aggregate, as Dean and Chapter, 
Maſter, Fellows and Scholars of a College, &:. or any 
ſole corporation that has the abſolute fee, as a biſhop 
with conſent of the dean and chapter, may by the Com- 
mon law make any grant of their poſſeſſions without their 
founder or patron. 1 If. 300 6.—See further in what 
caſes the confirmation of the Patron and Ordinary is ne- 
ceſlary ; and as to confirmation by dean and chapter of 
the grant of the biſhop ; Fin. Abr. title Con mation. (G.) 
(H.): Bac. Abr. Leaſes. (G.) Monet 
A confirmation, as has been already ſaid, is in nature 
of a releaſe, and in ſome things is of greater force : and 
in this deed, it is good to recite the eſtate of the tenant, 
as alſo of him that is to confirm it; and to mention the 
conſideration 3 the words ratify and coxfirm, are com mon- 
ly made uſe of; but the words give, grant, demiſe, Qc. 
by implication 2 law, may enure as a confirmation, 1 1/7. 
295: Wet. Symb. 1. p. 
N Eisc ATE, 2 TONFISCATED. From the 
Lat, confi/care, and that from f/cus, which ſignifies meto- 


'nymically the Emperor's treaſure : and as the Romans 


ſay, ſuch goods as are forfeited to the Emperor's treaſury 
for any offence are bona confiſeata, ſo we ſay of thoſe that 


are forfeited to our King's Exchequer. And the zitle to 


have theſe goods is given to the King by the law, when 
they are not claimed by ſome other: as if a man be in- 
dicted for ſtealing the goods of another perſon, when 


they are in truth his own proper goods, and when the 
'S 


oods are brought into court againſt him, and he is aſked 
what he ſays to the ſaid goods, if he diſclaimt them, he 
Mall loſe the goods, although that afterwards he be ac- 


| 


CON] 


quitted of the felony, and the King ſhall have them as con- 
faſcated; but it is otherwiſe if he do not diſclaim them. 

It is the ſame where goods are found in the poſſeſſion of 
a felon, if he diſavotus them, and afterwards is attainted 
for other goods, and not for them ; for there the goods 
which he dia, are confiſcate to the King; but had he 
been attainted for the ſame goods, they ſhould have been 
ſaid to be forfeited and not confiſeate. So if an appeal of 
robbery be brought, and the plaintiff leaves out ſome of 
his goods, he ſhall not be received to enlarge his appeal ; 
and foraſmuch as there is none to have the goods ſo left 
out, the King ſhall have them as confi/cate, according to 
the rule, Quad non capit Chriſtus, capit fiſcus, Staund. B. C. 
lib. 3. cap. 24. | | 

Goods confiſcated are generally ſuch as are arreſted 
and ſeized for the King's uſe: but confiſcare and fori/- 
Facere are ſaid to be /ynonima; and bona confiſcata are 
bona forisfata. 3 Inſt. 227,—See title Forfeiture. 

CONFORMITY to the church of England. See Stat, 

1 Eliz. c. 2, Oc. and titles Recgſaut, Nonconformiſt, Reli- 
8707. 2 
CONFRAIRIE, confraternitas.] A fraternity, brother- 
hood, or ſociety; as the confrairie de Sr. George, or ls 
chewaliers de la bleu gartier, the honourable lociety of the 
Knights of the Garter. 

CONFRERES, confratres.] Brethren in a religious 
_— fellows of one and the ſame ſociety. Stat. 32 Hen. 

c. 24. 

CONFUSION, property by Where goods of two per- 
ſons are ſo intermixed, that the ſeveral portions can no 
longer be diſtinguiſhed, if the intermixture be by con- 
ſent, it is ſuppoſed the proprietors have an intereſt in 
common, in proportion to their reſpective ſhares : but, if 
one wilfully intermixes his money, corn, or hay, with 
that of another man, without his approbation or know- 
ledge, or caſt gold in like manner into another's melting 
pot or crucible, our law does not allow any remedy in 
ſuch caſe; but gives the entire property, without any 
account, to him, whoſe original dominion (or property) 
is invaded, and endeavoured to be rendered uncertain, 
without his own conſent. 2 Comm. 405. | 

CONGEABLE, From the Fr. conge, leave or per- 
miſſion.] Signifies in our law as much as lawful, or law- 
fully done, or done with permiſſion : as entry congeable, 
Sc. Lit. je. 420. | 

CONGE D*ACCORDER, H.] Leave to accord or 
agree, mentioned in the ſtatute of fines, 18 Ed. 1. in 
theſe words. — When the original writ is delivered in the 
preſence of the parties before juſtices, a p/cader ſhall ſay 
this, Sir juſtice, cog? d?accorder ; and the jultice ſhall ſay 
to him, What faith Sir X. and name one of the parties, 
De. | | 
CONGE D'ESLIRE, Fr. i. e. leave to chooſe. ] The 
King's licenſe or permiſſion ſent to a dean and chapter to 
proceed to the election of a biſhop, when any bilhoprick 
becomes vacant. See title Bop. 

CONGIUS, An ancient meaſure, containing about a 
gallon and a pint. Charta Edmondi Regis, anno 946. 

CONINGERIA, A coney-borough, or warren of co- 
nies. Inqui/. anno 47 H. 3. 

CONJUGAL RIGHTS, A ſuit for re/fitution of conju- 
gal rights, is one of the ſpecies of matrimonial caules : 
and is brought when either the huſband or wife is guilty 


| of the injury of ſabtraction, or lives ſeparate from the 


other 


c oN) 


other without any ſufficient reaſon; in which caſe the 
eccleſiaſtical juriſdiction will compel them to come toge- 
ther again, F either party be weak enough to defire it, con- 
trary to the inclination of the other. 3 Comm, 94.—8ee title 
Baron and Feme. | 

CONJURATIO, An oath ; and conjuratus, the ſame 
with conjurator, viz. one who is bound by the ſame oath. 
Corjurare is where ſeveral affirm a thing by oath. Mon. 
Angl tom. 1. p. 207. . 

CONJ]URATION, conjuratio.] Signifies a plot or 
compact made by perſons combining by oath, to do any 
public harm: but was more eſpecially uſed for the hav- 
ing (as was ſuppoſed) perſonal conference with the devil, 
or ſome evil ſpirit, to know any ſecret, or effect any pur- 
poſe. The difference between conjuration and witchcraft 
was ſaid to be, that a perſon uſing the one, endeavour- 
ed by prayers and invocations to compel the devil to fay 
or do what he commanded him, the other dealt rather by 
friendly and voluntary conference, or agreement with the 
devil or familiar, to have his deſires ierved, in lieu of 
blood or other gift offered. Both differed from enchant- 
ment or ſorcery ; becauſe the latter were ſuppoſed to be per- 
ſonal conferences with the devil, and the former were but 
medicines and ceremonial forms of words uſually called 
charms, without apparition. Corvel. 5 

Hawkins, in his Pleas of the Crown, lib. 1. c. 3, ſays, 
that confurors are thoſe who, by force of certain magick 
words, endeavour to raiſe the devil, and oblige him to 
execute their commands. Mitebes are ſuch who by way 
of conference bargain with an evil ſpirit, to do what 
they defre of him: and Sorcerers are thoſe, who by the 
uſe of certain ſuperſtitious words, or by the means of 
images, Sc. are ſaid to produce ſtrange effects, above 
the ordinary courſe of nature. All which were anciently 
puniſhed in the ſame manner as heretichs, by the writ de 
heretico comburendo, after a ſentence in the eccleſiaſtical 
court; and they might be condemned to the pillory, 
Dc. upon an indictment at Common law. 3 1»/. 44: 
H. P. C. 38. 

The Stats. 33 H. 8. c. 8: and 1 Fac. 1. c. 12, againſt 
confuration and withcraft are repealed, by Stat. 9 Geo. 2. 
c. 5, which enacts, that no proſecution ſhall be com- 
menced on the ſame: but where perſons pretend to ex- 
erciſe any kind of wvitchcraft or conjuration, Wc. or un- 
dertake to tell fortunes, or from pretended ſxill in any 
crafty ſcience to diſcover where goods ſtolen or loſt may 
be found; upon conviction, they ſhall be imptiſoned a year, 
and ſtand in the pillory once in every quarter, in ſome 
market-town, and may be ordered to give ſecurity for 
their good behaviour. See 4 C. Go. 

CONQUEST Corguz/zs, the feodal term for purchaſe ; 
As to countries granted by conqueſt, See title Plantations, 
And allo title King. 

CONSANGUINEO, A writ mentioned in Reg. Orig. 
de awo, proa-vo & conſanguineo, Sc. F. 226. See Co/inage. 

CONSANGUINEUS FERA TER, A brother by the 
father's fide. 2 Comm. 232. | 

CONSANGUINTTY, conſanguinitas.] Is a kindred by 
blood or birth: as afinity is a kindred by marriage: and it 
is corfiderable in the di/cenr of lands, who ſhall take it as 
next of blood, Sc. and alſo in adminifirations, which 
ſhall be granted to the next of kin. See title De/cent ; 
Executor. | 
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CONSCIENCE, Covers or. Theſe are courts for re- 
covery of ſmall debts, conſtituted by act of parliament, in 
London and Weftminfeer, c. and other trading and popu- 
lous diſtrits. See titles Courts; Arreft 3 Proceſs, &c. 

CONSECRATION, See titles Bit, Church. 

CONSENT. In all caſes when any thing executory is 
created by deed, it may, by conſent of all perſons that 
were parties to the creation of it by their deed, be de- 
Feated and annulled, and therefore it was ſaid, that 
warranties, recognizances, rents, charges, annuities, cove- 
nants, leaſes for years, uſes at common law, fc. may, by 
a d;feaſance made with the mutual conſent of all that were 
parties to the creation of them by deed, be annulled, diſ- 
charged, and defeated. 1 Rep. 113. Albany's Caſe. 

A conſent ex pot facto is not of any ſignification; for it 
cannot be had for things which cannot be otherwiſe ; per 
LVaughan Ch. J. Mad. 312, Fry v. Porter. 

The conſent of the heir makes good a wid deviſe. 
Chanc. Cajes, Trin 23 Car. 2. Lord Cornbury v. Middleton, 
1 C. C. 208. Conſent of remainder-man for life, tho? but 
verbal, is binding, and decreed to confirm building lea- 
ſes accordingly. 2 Chan. Caſes 28: Paſih. 32 Car. 2: Sid. 
ney v. The Earl of Leiceſter. Conſent 72 @ trial of a title 
to land in another county than where 1he land lies will not 
help, it being an error, though ſuch conſent be of record: 
agreed per cur.“ 2 Show, 98, pl. 97: Paſch. 32 Car. 2. 
B. R. Lord Clare v. Reach. 

A burgeſs. of a corporation conſenting te be turned out 
from his burgeis's place, and the common council of the 
corporation removing him accordingly, does not amount 
to a reſignation; and a peremptory mandamus was granted 
to reſtore him. Holz: 450 : Mayor of Glonce/ler's caſe. 

CONSEQUENTIAL Losszs or Dawacrs. It is a 
fundamental principle in law and reaſon, that he who does the 
firſt wrong ſhall anſwer for all conſequential damages, 
12 Mod. 639: Reofeell v. Prim: but this admits of Iimi- 
tation. Though a man does a lawful thing, yet if any 
damage do thereby befal another, he ſhall anſwer 7 he 
could have avoided it; and this holds % all civil cafes. As 
if a man /ops a tree, and the boughs fall upon another 72/5 
invito, yet an action lies. So if a man foors at butts, and 
hurts another unawares. So if I have land thro? which a 
river runs to your mill, and I lop the fallows growing on 
the river fide which accidentally e the wwaicr ſo as your mill 
is hindred. So if I am building my own houſe, and a 
piece of timber falls on my neighberr*s houſe and breaks part 
of it. So if a man aſſaults me, and J It up my {of to de- 
fend myjelf, and ſtrite another in hitciog it up; but it is other- 
wile iz criminal cafes, for there actus non facit eum nife mens 
fit rea. Raym. 422, 423. See title Chance Malev. 

It I have a gcud, 1 cannot fo let it out that it ſhall 
drown my neighbour's land. Arg. Att. 119. cites 6 Ed. 
4. 6. If aſtranger drive my cattle up your lan, whereby 
they are diſtrained by you, I ſhall recover againſt the 
ranger. tor this diſtteſs by you; Lane 67, cites 9 Ed. 4. 4. 
A ſmith pricks the horſe of a ſervant being on his jour- 
ney to pay money for his maſter to fave the penalty of a 
bond, both the maſter and ſervant may have their ſever- 
al action on the caſe, for the ſeveral! wrongs they have 
thereby ſuſtained ; per Coke Ch. J. 2 Bui. 344. 

Where one is party to @ fraud, all which follows by 
reaſon of that fraud, ſhall be faid as done by him. Arg. 
Oo. /. 469. cdion lies for threatenirg werkmen to maim 


| and proſecute them, whereby the maſter loſes the felling 
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CONS 
of his goods, the men not daring to go on with their 
work. Cro. J. 567 : Garret v. Taylor. A. breaks the fence 


of B, by which cattle get into C.'s ground, C. ſhall have 


caſe againſt A. but not treſpaſs. Per Rell : St. 131: Cow- 
ger v. Sf. John. If A. beats my horſe by which he runs on B. 
A. is the treſpaſſer, and not B. 2 Salk. 631. 

He that makes a fre in his feli mult fee that ir does no 
harm, and anſwer the. damage if it does; but if a ſud- 
den ſtorm riſeth which he cannot ſtop, it is a matter of 
evidence, and he mutt ſhew it. 1 Sa/Z. 13. pl. 4: Turbervil 
v. Stamp. If a man keeps a h of a ſavage nature, as a 
lion, Oc. it is at his peril to keep him up, and he is an- 
ſwerable for all the conſequences of his getting looſe ; 
per Raymond Ch. J. Gilb. 187. The King v. Hug gin. See 
title Aion. ; 

CONSERVATOR, Lat.] A protector, preſerver, or 
maintainer; or a ſtanding arbitrator, choſen and appointed 


as a guarantee to compoſe and adjuſt differences that 


ſhould ariſe between two parties, &'c. Paroch. Anti. 
p. 513. 

ConSERVATOR OF THE PEACE, conſervator wel cuſtos 
pacis.] Is he that hath an eſpecial charge to fee the 
king's peace kept: and of theſe canſervators Lambard ſaith, 
that before the reign of Ed. III. who firſt created 7u/tices 
of the Peace, there were divers perſons that by the' com- 
mon law had intereſt in keeping the peace; ſome where- 
of had that charge by tenure, as holding lands of the 
king by this ſervice, &c. And others as incident to 
their offices which they bore, and ſo included in the 
ſame, that they were nevertheleſs called by the name of 
their office only: alſo ſome had it ſimply, as of itelf, 
and were therefore named caſcades pacis, wardens or con- 
ſervators of the peace. The Chamberlain of Chgſter is a 
conſervator of the peace in that county, by virtue of his 
office. 4 Int. 212. Sheriffs of counties at common law 
are conſervators of the peace; and con/ables, by the 
common law were conſervators, but ſome ſay they were 
only ſubordinate to the conſervators of the peace, as they 
are now to the juſtice. 

The King's Mijeſty is, by his office and dignity royal, 
the principal conſervator of the peace within all his do- 
minions; and may give authority to any other to ſee the 
peace kept, and to puniſh ſuch as break it: hence it is 


uſually called the King's peace. The Lord Chancellor 


or Keeper, the Lord Treaſurer, the Lord High Steward 
of England, the Lord Mareſchal, and Lord High Con- 
ſtable of England, (when any ſuch officers are in being) 
and all the Juſtices of the court of King's Bench, (by vir- 
tue of their offices,) and the Maſter of the Rolls, (by pre- 
ſcription,) are general conſervators of the peace through- 
out the whole kingdom, and may commit all breakers of 


it, or bind them in recognizances to keep it: the other 


judges are only ſo in their own courts. 'The coroner 1s 
alſo a conſervator of the peace within his own county ; 
as is alſo the ſheriff, and both of them may take a recog- 
nizance or ſecurity for the peace. Conſtables, tything- 
men, and the like, are alſo conſervators of the peace 
within their own juriſdictions ; and may apprehend all 
| breakers of the peace, and commit them till they find 
ſureties for their keeping it. 1 Comm. 350. See title 7u/- 
tices of Peace, Commitment. 
ConsExvaToOR OF THE TRUCE AND SAFE-CoNn- 
DUCTS, conſervator induciarum & ſalvorum regis con- 


cons. 


dufunm.) Was an officer appointed by the king's letters 


patent, whoſe charge was to inquire of all offences done 
againit the King's truce and ſafe-conducts upon the 
main ſea, out of the liberties of the cinque ports, as the 
admirals cuſtomably were wont to do, and ſuch other things 
as are declared in Stat. 2 Hen. 5. f. 1. c. 6. Two men learned 
in the law were joined to conſervators of the truce as aſſoci- 
ates ; and maſters of ſhips ſworn not to attempt any thing 
againſt the truce, c. And letters of requeſt and of 
marque were to be granted when truce was broken at ſea 
to make reſtitution. S/. 4. H. 5. c. 7: See title Luce. 
There was anciently a Conſervator of the privileges of the 
Hoſpitallers and Templars. Welt. 2, c. 43. And the Cor. 
poration of the great /evel of the fens conſiſts of a gover- 
nor, ſix bailiffs, twenty conſervators, and commonalty. 


Stat. 15 Car. 2. c. 17. | 


CONSIDERATIO CURLE, Is often mentioned in law 
pleadings, and where matters are determined by the court. 
Ideo conſideratum / per curiam, i. e. I herefore it is con- 
ſidered and adjudged by the court; confideratio curiæ is 
the judgment of the court. 

CONSIDERATION, configeratio.] The material cauſe, 
quid or pro quo, of any contraQ, without which it will not le 
efteual or binding. This conſideration is either ex- 
pre/jed ; as when a man bargains to give ſo much, for a 
thing bought; or to ſell his land for 100 J. or grants it 
in exchange for other lands; or where I promile that if 
one will marry my daughter or build me a houſe, Oc. I 
will give him a certain ſum of money; or one agrees for 
a certain ſum to do a thing. Or it is /mplicd, when the law 
itſelf enforces a conſideration ; as where a perſon comes to 
an inn, and there ſtaying eats and drinks, and takes lodg- 
ing for himſelf and horſe, the law preſumes he intends to 
pay for both, though there be no expreſs contract for it; 
and therefore it he diſcharge not the houſe, the hoſt may 
ſtay his horſe ; and ſo if a taylor makes a garment for ano- 
ther, and there is no expreſs agreement what he ſhall have 
for it; he may keep the clothes till he is paid, or ſue the 
party for the ſame. 5 Rep. 19: Plowd. 308: Dyer 30, 

7. 55 

Conſiderations may be conſidered either as relating to 
contracts generally or to deeds in particular; and further 
relating thereto, See titles AJumpfit, Deed. 

As to contracts, a conſideration may be defined to be 
the reaſon which moves the contracting party to enter 
into the contract, —This conſideration mult be a thing 
lawful in itſelf, or elſe the contract is void. A good con- 
ſideration is that of blood or natural affection between 
near relations; the ſatisfadtion accruing from which, the 
law eſteems an equivalent for whatever benefit may move 
from one relation to another. 3 Rep. 83: 1 IA. 271: 
1 Rep. 176. This conſideration may ſometimes however 
be ſet aſide, and the contract become void, when it tends 
in its conſequences to defraud creditors or other third 
perſons of their juſt rights. But a contract for any valu- 
able conſideration, as for marriage, for money, for work 
done, or for other reciprocal contracts can never be im- 
peached at law: and it it be of a ſufficient adequate value 
is never ſet aſide in equity: for the perſon contracted 
with has then given an cquivalent in recompence and is 
therefore as much an owner, or a creditor as any Other 
perſon. 2 Com. 444: Noy's Max. 87: Hob. 230. See titles 
Fraud; Fraudulent Conveyance. 

Theſe 
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tions) it is no longer nudum pactum. 


CONSIDERATION. 


Theſe valuable conſiderations are divided by the Civilians 
into four ſpecies—Do ut de. Facio ut facias— Facio ut des. 
Do ut facias, the bare mention of which is here ſuffi- 
cient, 

A conſideration of ſome ſort or other is ſo abſolutely 
neceſſary to the forming of a contrad that a au him 
or bare agreement to do or pay any thing on one ſide 
without any compenſation on the other, is totally void in 
law: and a man cannot be compelled to perform it. Dr. 
& St. d. 2. c. 24. As if one man promiſes to give ano- 
ther 100/. here there is nothing contracted for or given 
on one ſide, and therefore there is nothing binding on 
the other. And however a man may or may not be bound 
to perform it in honour or conſcience, which the muni- 
cipal laws do not take upon them to decide, certainly 
thoſe laws will not campel the execution of what he had 


no viſible inducement to engage for, and therefore our 


law has adopted the maxim of the civil law ex nudo patto 
non oritur aftin, But any degree of reciprocity will pre- 
vent the pact from being nude: nay even if the promiſe 
be founded on a prior moral obligation (as a promiſe to 
pay a juſt debt, though barred by the ſtatute of limita- 


was principally eſtabliſhed to avoid the inconvenience 
that would ariſe from ſetting up mere verbal promiſes, for 
which no good reaſon could be aſſigned, it therefore does 


not hold in ſome caſes where ſuch promiſe is authenti- 


cally proved by written documents. 2 Comm. 445, 6.—Zlack- 
tone iuſtances voluntary bonds and notes—as to which lat- 
ter, ſee Fonblangue's oblervations in Treat. Eg. 334. *. 
Deeds alto muit be founded upon good and ſuftficient 
conſideration, not upon an uſurious contract. Sat. 13 Elix. 
c. 8. Nor upon fraud or collution either to deceive pur- 
chaſors, 6014 fide, or juſt and lawful creditors. Stars. 13 
Eliz. c 5: 27 Eliz. c. 4.—Any of which bad conſidera- 
tions will vacate the deed and ſubject ſuch perſons as put 
the ſame in ure, to forfeitures, and often to impriſon— 
ments. A deed alio, or other grant made without any 
conſideration is, as it were of no effect; for it is con 


ſtrued to enure or to be effectual, only to the uſe of the 


grantor himſelt. Perk. F 533. The conſideration of deeds 
alſo, I:ke that of contracts, may be either a good or wvalr- 
able one.—Deeds made upon good conlideration only, 
are conſidered as merely voluntary, and are frequeutly ſet 
ahde in favour of creditors, and S, fide purchalors. 2 
Comm. 296. See further title Deeds. | 

A con nderation ought to be matter of profit and benefit 
to him to whom it is done; by reaton of the charge or trou- 
ble of him who Goth it. Ce. Car. 8. If a perſon hath diſ- 
burſed ſeveral ſums for another, without bis reque/t, and af- 
terwards ſuch other ſays, that in coniideration he nath paid 
the ſaid ſums for him, he promiſes to pay chem: this is 
no conſideration, becauſe it was executed before. But it 
will be otherwiſe, it the ſums were paid at the requeft of 
the other. Moor 220: Cro. Eliz. 282. A mere volun- 
tary curteſy will not be a good conſideration of a pro- 
mile: but the value and proportion ot the confideration 
is not material, to maintain an action; for a ſhilling or 
a penny, is as much binding as 1001. Though in theſe 
caſes,” the jury will give damages proportionably to the 
loſs. Hob. 5: 10 Rep. 70. 

A conſideration that is void in part, is void in the 
whole: and if two conſiderations be alledged, and one 
of them is found talſe by the jury, the action fails, l. 


And as this rule. 


— 


CONSPIRACY. 


126: Cro. Eliz. 848. But if there be a double conſi- 
deration, for the grounding of a promiſe, for the breach 
whereof an action is brought; though one of the con- 
ſiderations be not good, yet if the other be good, and the 
promiſe broken, the action will lie upon that breach: 
for one conſideration is enough to ſupport the promiſe. 
1 Lill. 297. A conſideration muſt be lawful, to ground 
an a//umpfit. 2 Lev. 161. Where conſiderations are va- 
luable, and conſiſt of two or more parts, there the per- 
formance of every part ought to be ſhewn. Cro. El:z. 
579. Incaſe a deed of feoffment be made of lands; or a 
fine and recovery be paſſed, and no conſideration is ex- 
preſſed in the deed, c. for the doing thereof, it ſhall be 
intended by the law, that it was made in truſt, for the uſe 
of the feoffor or conuſor; for it ſhall be preſumed he 
would not part with his land without a conſideration ; and 
yet the deed ſhall be conſtrued to operate ſomething, and 
that which is moſt reaſonable. 1 Lill. Abr. 299. 

CONSIGN, Is a word uſed by merchants, where goods 
are aſſigned, delivered over, or tranſmitted from beyond ſea 
or elſewhere to a factor, Sc. Lex Mercat. See titles Ner- 
chant, Factor. 

CONSILIUM, dies confilii.] A time allowed for one 
accuſed ro make his defence, and anſwer the charge of the 
accuſer—lt is now uſed for a ſpeedy day appointed to 
argue a demurrer; which the court grants after the de- 
murrer joined, on reading the record of the cauſe, Sc. 

CONSIMILI CASU, writ of ent in. A writ of entry. 
This and the writ in caſu provijo lay not at common law, 
but are given by ſtatute Gloc. 6 Ed. 1. c. 7. and em. 2. 
13 Ed. 1. c 24. for the reverſioner after alienation ; but 
during the life of the tenant in dower, or other tenant for 
life. See F. N. B. 205, 206: 3 Comm. 183. u. 

CONSISTOR, A magiltrate ſo called: ze/fibus Rogero , 
de Gant, Willielmo conſiſtore Cefriz, Yc. Blount. 

CONSIZTORY, confi/torium.) Signifies as much as ne- 
torium, or tribunal: it is commonly uſed for a council- 
houſe of eccleſiaſtical perſons, or place of juſtice in the 
ſpiritual court; a ſeſſion or aſſembly of prelates. And 
every archbiſhop and biſhop of every diocele hath a con- 
ſiſtory court, held before his chancellor, or commiſſary in 
his cathedral church, or other convenient place of his dio- 
ceſe, for eccleſiaſtical cauſes. 4 I. 338. The biſhop's 
chancellor is the judge of this court, ſuppoſed to be {killed 
in the civil and canon law: and in places of the dio- 
ceie, far remote from the biſhop*s conf//ory, the biſhop ap- 
points a commiſſary (commi//arius foraneus) to judge in all 
cauſes within a certain diitrict, and a regiſter to enter his 
decrees, Ec. 2 Rel. Abr. 286: Seld. Hijt. of Tithes, 413, 
414. From the ſentence of this conſiſtory court an appeal 
lies by virtue of. Sa. 24 H. 8. c. 12, to the archbiſhop uf 
each province reſpectively. 

CONSOLIDATION, con/elidatio.] Is uſed for the uni- 
ting of two benetices into one. Stat. 37 H. 8. c. 21. Which 
union is to be by the aſſent of the ordinary, patron and 
incumbent, Sc. and to be of ſmall churches lying near 
together, Vide titles Church, Union. This word is taken 
from the civil law, where it fignities properly an uniting- 
ot the poſſeſſion, occupancy or profit of lands, Sc. with 
the property. See allo Extinguiſhment, Inſurance. 

CONSPIRACY, con/orratio.] This word was formerly 
uſed almoſt excluſively, for an agreement of two or more 
perſons falſely to indict one, or to procure him to be 
indicted of felony ; who after acquital, ſhall have wric 
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| CONSPIRACY. 


of conſpiracy. See 33 Edw. 1. fat. 2: 7 Hen. 5: 18 Hen. 
6. c. 12. See polt title Conſpirator., Now, it is no lets 
commonly uſed for the unlawful combination of journey - 
men to raiſe their wages, or to refuſe working, except 
on certain ſtipulated conditions; an offence particularly 
provided for by Stat. 2 3 E. 6. c. 15; (reviſed, con- 
tinued and confirmed by Stat. 22 & 23 Car. 2. c. 19, 
now expired ;) which enacts among other things, that 
« if any artiſicer do conſpire, that they ſhall not do 
their works but at a certain price, or ſhall not take upon 
them to finiſh that another hath begun, or ſhall do but 
a certain work in a day, or thall not work but at certain 
times, every perſon ſo conſpiring, ſhall forfeit for the 
firſt offence 10/7. or be impriſoned 20 days, for the ſecond 
20 J. or be pilloried, and for the third 40 J. or be pillori- 
ed, loſe an ear and become infamous.” — This Srat. 
2 C3 E. 6. c. 15, appears to be yet in force, though not 
frequently reſorted to for remedy in this caſe; the pro- 
ceeding being uſually by indictment for conſpiracy. 
By the Common law there can be no doubt but that all 
confederates whatſoever, wrongfully to prejudice a third 


_ perſon are highly criminal. 1 Haw. P. C. c. 72. 6 2.— 


See further Stat. 5 El:z. c. 4. particularly $$ 18, 19, 20. 
and this DiR. titles Labourers ; Servants. 

| Journeymen confederating and refuſing to work un- 
leſs for certain wages, may be indicted for a conſpiracy ; 


notwithſtanding the ſtatutes which regulate their work 


and wages do not direct this mode of proſecution; for 
this offence conſiſts in the conſpiring and not in the re- 
fuſal, and all conſpiracies are illegal though the ſub- 
jet matter of them may be lawful. See the caſe of Ihe 
Tub-women v. The London Brewers, 8 Mod. 11, 320.—80 


- alſo a bare conſpiracy to do a lawful act to an unlawful 


end is a crime; though no act be done in conſequence 
thereof. 8 Mod. 321.—The fact of conſpiring need not 
be proved on the trial, but may be collected by the 


jury from collateral circumſtances. 1 Black. Rep. 392: 


Stra. 144. And if the parties concur in doing the act, 
although they were not previouſly acquainted with each 
other, it is conſpiracy. Lord Mansfeld in the caſe of the 
priſoners in the King's Bench. Hil, T. 26 C. 3.—1 Hawk, 
P. C. c. 72.4 2-2 a. | 

Writ of conſpiracy lies for him that is indicted of 
a treſpaſs, and acquiited, though it was not felony : alſo 
upon an ind ictmeat for a riot. 2 Mod, 306: 5 Mod. 405. 
Where a man is fallely indicted of any crime, which 
may prejudice his fame or reputation; and though it 
doth not import ſlander, if it endangers his liberty; or 
if the indictment be injurious to his property, Wc, writ 
of conſpiracy lieth. 3 Salt. 97. But though a conſpira- 


cy to charge falſely be indictable, yet the party ought to 


ſhew himſelf to be innocent; and the writ of conſpiracy 
lies not wichout an acquittal. Med. Caf. 137, 185, 186. 
Not only writ of conſpiracy, which 1s a civil action at the 
ſuit of the party; but alſo action on the caſe in the na- 
ture of a writ of conſpiracy, doth lie for a falſe and ma- 
licious accuſation of any crime, whether capital or not 
capital, even of high treaſon ; and this though the bill of 
indictment is found ignoramus, or it does not go ſo far as an 
indictment. And the ſame damages may be recovered in 
ſuch action, as in a writ of conſpiracy, where the party 
is lawfully acquitted by verdict, 1 Rl. Abr. 111, 112: 
9 Rep. 56: See Gilb. Ca. 185: 10 Mod. 148, 214 : Salk. 
15. An action on the caſe is preferable, as being more 


| to be ſworn as witneſſes, or to appear in perſon in any 


in uſe, and the proceedings eaſier, and not attended with 
ſuch niceties as the writ of conſpiracy. See titles Malie io 
Proſecuticn ; Aion. 

If one falſely and maliciouſly procure another to be ar- 
reſted, and brought before a jultice of peace to be examined 
concerning a felony, Ic. on purpoſe to vex and diſgrace 
him, and put him to charges ar.d trouble, although he 
is not indifted for the ſame, yet he may have an ahi 
on the caſe; in which he need not aver that he was Jaw- 
fully acquitted, as he ought to do in a writ of conſpiracy : 
but he mult aver that the accuſation was fal/2 £9 malitio/2, 
which words are neceſlary in the declaration; and it mutt 
appear that there was no ground for it. And as an a&ior on 
the caſe may be proſecuted, againſt one perſon, where che 
writ of conſpiracy or indictment doth not lie but againſt 


| two, this action is moſt commonly brought. 1 Dany, 


Abr. 208, 213: 2 Inf. 562, 638. 

Conſpirators may be indicted at the ſuit of the King; 
and at the Common law, one may prefer an indictment 
againſt conſpirators, who only conſpire together, and 
nothing is executed: though the conipiracy ought to be 
declared by ſome act, or promiſe to ſtand by one another, 
Sc. But a bare conſpiracy will not maintain a writ of 
conſpiracy, at the ſuit of the party, becauſe he is not 
damaged by it; though it is a ground for an indictment. 
9 Rep. 56: 2 Rol. Abr. 77. If the defendants can ſhow 
any foundation or probable cauſe of ſuſpicion, they ſhall 
be diſcharged : and if a man hath good cauſe of ſuſpicion 
that a perſon 1s guilty of felony, and cauſes him to be 
indicted, in proſecution of juſtice, action of conſpiracy 
will not lie: but it is otherwiſe if the proſecutor im- 
poſes the crime of felony, where no felony was commit- 
ed. 1 Rel. Abr. 115: 4 Rep. 438. | 

An action lies not againſt a juſtice of peace, who fends 
out his warrant upon a falſe accuſation : but it lies if he 
makes it out without any accuſation. 1 Leon. 187. Con- 
ſpiracies ought to be out of court; for if a proſecu- 
tion be ordered in a courſe of juſtice, and witneſles ap- 
pear againſt a party, Oc. there ſhall be no puniſhment : 
and if perſons ated only as jurors in a criminal matter, 
or judges in open court, there is no ground for proſecu- 
tion. S. P. C. 173: 12 Rep. 24. If all the defendants 
but one are acquitted on indictment for conſpiracy, that 
one muſt be acquitted alſo; becauſe one perſon alone 
cannot be indicted for this crime: and huſband and wife, 
being but one perſon, may not be indicted alone for a con- 
ſpiracy. 2 Rol. Abr. 708. The acquittal of one per- 
ſon is the acquittal of another upon indictment of con- 
ſpiracy. 3 Mod. 220. (i. e. where only two are indicted, 
and it is not laid or proved that they conſpired with others, 
unknown.) 'Though where one is found guilty, accord- 
ing to the opinion of the Lord Chief Juſtice Hale, if the 
other doth not come in upon proceſs, or if he dies pend- 
ing the ſuit, judgment ſhall be had againſt the other, 
1 Vent. 234. Writ of conſpiracy was brought againſt 
two perſons,” and one found Not-guilty ; the other ſhall 
not have judgment; but in action on the caſe, it had 
been good. Cro. Elix. 701. And action on the caſe in 
the nature of a conſpiracy may be brought againſt one 


only. 1 Hawk. P. C. c. 72. 98. If the parties are found 


guilty of the conipiracy, upon an indictment of felony, at 
the King's ſuit ; the judgment is, that they ſhall loſe their 
frank law (which diſables them to be put upon any jury, 


of 


I 


CONSPIRACY, 


of the King's courts) and that their lands, goods and 
chattels be ſeized as forfeited, and their bodies commit- 
ted to priſon ; which is called a wilainows judoment. 2 Inf, 
143, 222: Crempt. Juſt. 156: Hat P. C. c. 72. 99. 
There has been no inſtance of the villainous judgment 
ſince the reign of E. III. The uſual! mode of puniſh- 
ment at preſent is, by pillory, fine, impriſonment, and 
ſarety for good behaviour. Burr. 936, 1027: Stra. 196. 
The Quzrter Seſſions have juriſdiction over this of- 
ſen be. Finch 80: 8 Med. 321. And on motion in ar- 
reſt of judgment, the deſendant muſt be perſonally pre- 
ſent in court. Sa. 1227: Burr. 931. 

The matter of the conſpiracy ought to touch a man's 
life, where the villainous judgment is impoſed. 1 Haz. 
P. C. c. 72. For conſpiring to charge a perſon with poiſon- 
ing another, c. one of the parties was fined 1000 J. and 
ſome others had judgment of the pillory, and to be burnt 


in the cheek with the letters F. and C. to ſignify falſe 


conſpirators. Moor 816. As fine and impriſonment is the 
uſual puniſhment at this day on indictment for confpirocy, 
ſo on writ of conſpiracy, Oc. the party ſhall be fined, 
and render damages. See further 1 Hawk. P. C. c. 72. 
at large. 

CoxnsPIRATORS, coſpiratores.] By Stat. 33 E. 1. fl. 2, 
are defined to be thote that do bind themſelves by oath, 
covenant, or other alliance, that every of them ſhall aid 
the other falſely and maliciouſly to indict perſons : or 
falſely to move or maintain pleas, Sc. And ſuch as re- 
tain men in the country, with liveries, or fees, to main- 
tain their malicious enterpriſes, which extends as well to 
the takers as the givers; and ſtewards and bailifis of great 
lords, who, by their office or power undertake to bear and 
maintain quarrels, pleas or debates, that concern other 
parties than ſuch as relate to the eſtate of their lords or 
themſelves. 2 It. 384, 562. And againſt conſpirators, 
falſe informers and imbracers of inqueſt, the King 
hath provided a writ in the Chancery ; and the juſtices of 
either bench and juſtices of ailiſe, thall, on every plaint, 
award inqueſt thereupon. Stat. 28 E. 1. fl. 3. c. 10. From 
the deſcription of conſpirators, in ſeveral of our old law 
books, conſpiracy is taken generally, and confounded 
with maintenance and champerty ; ſee thoſe titles. Belides 
theſe, there are conſ{irators in treaſor; by plotting againſt 
the Government, c. See title Treaſon. : 

CoxsyiuATIONE, The writ that lay againſt conſpi- 
rators. Reg. Orig. 134: F. N. B. 114. 


CONSTABLE. 

On this ſubject, recourſe has been had to a very uſe- 
ful, accurate and ingenious performance on © The Ofice 
of a Conflable”; Id Vo Pamphlet 1791 ;] which appears, tho? 
publiſhed without the author's name, to come from the 
pen of a gentleman intimately verſed in Englifs antiqui- 
ties; and to whom the Publick are indebted for- many, 
more amuſing and other equally inſtructive, perform- 
ances. If it ſhould be objected, that a little too much 
aſperity is attached to ſome of his remarks on nis ſub- 
jet, he may plead in his excule, that as in the body 
natural, fo alſo in the body politick, where lenitives 
have been applied in vain, it is ſometimes painfully 
neceſſary to recur to corrolives. The get of this 
kind of obſervations, is, it is hoped, preſerved in tbe 
following abridgment ; though the “ hard words, jea- 
louſies, and fears” are conveyed in gentler language. 

Vor. I. 


CONSTABLE. 


The Origin of the word ConsTaBLE, erroneouſly ſought 
for in the Saxon language, is undoubtedly to be found 
in the comes fabuli of the Eaffern Empire; who was at 
firſt, as his title imports, no more than ſupe:intendant 
of the imperial ſtables ; or, in other words, the Emperor's 
Matter of the Horſe ; but having in proceſs of time ob- 
tained the command of the army, his name, (corrupted 
into conffabulus and confabularius ; fee Spun, began to 
ſignify a commander: and with this ſignification appears 
to have been introduced into Eugland at the Norman 
Conqueſt; or perhaps ſooner. 

The CoxsranLE of ENGLAND, or Lord Higb.- Con- 
flable; was anciently an officer of the higheſt dignity 
and importance in the realm. He was the leader of the 
King's armies ; and had the cognizance of all contracts 
and other matters touching arms or war. 13 R. 2. f. 1. 
c. 2,—and fee Maddox 's Hiftory of the Exchequer, p. 27, 
He fate as Judge with the Earl-Marſhal having prece- 
dence of him in the court of Chivalry—and he is by 
ſome of our books alſo called Marſhal.—See title 


Mas fbal, 


This office, which appears to have been granted by 
"illiam the Conqueror, to Valter Earl of Glouce/trr, or 

according to others to William Fitzo/borne or Roger de 
Mortimer, became hereditary in two different families, as 
annexed to the earldom of Hereford: and in that right 
after a lapſe of near two centuries, was revived by judg- 
ment of law, in the perſon of Edward Stafford Duke of 
Buckingham ; who, being attainted of high treaſon, ar. 
13 H. 8, this office became forfeited to the crown. Since 
this period there has been no Lord High Conſtable, ex- 
cept pro hac vice at a Coronation, or on other ſolemn 
occaſions. 

ConsTABLES OF CASTLES, were keepers or governors 
of the caſtles of the King ; or of Great Barons, and who 
were frequently hereditary or by feudal tenure; ſuch 
were the Conflable of the Tower, the Conſtable of Low 
don, or Baynard's Caſtle, the Conſtables of the caſtles of 
Dover, Windſor, Cheſter, Flint, c. ſome of which offices 
though not now hereditary, are remaining to this day. 
Thete are the conſtables intended in Magna (Charta, cc. 17, 
20; and who, in the Stat. of Weſffm.n. (3 E. 1.) c. 16, 
are called Conſtables of Fees, and there conſidered as 
k.eopers of priſons; a conſtituent part indeed of all an- 
cient caſtles. See 2 fl. 31. The ſtatute of 5 H. 4. c. 10, 
reciting the opprefiions of theſe conſtables, and enacting 
that none be impriſoned but in the common gaol, ſeems 
to have put an end to a race of tyrants, who by their 
mis- conduct had rendered themlelves odious to the 
people. 

A Conftable of the Exchequer is mentioned in the Dia- 
deer Scaccarii, J. 1. c. g—1n the Stat. de diftrictione Scac- 
carii, 51 H. 3. f. gin Heta, l. 2. c. 31—and in Madex*s 
Hiftory of that Court, p. 274. 

1he Con/!able of the Staple is alſo mentioned in ſome 
old ſtatutes. See 27 £.3.c.8: 15 K. 2. c. 9: 23 H. 8. 
ce ©. 

Tur ConsTABLE OF THE HuNDRED, or the High, 
Chief or Head Conftable (as he is otherwiſe called) is next 
to be ſpoken of. By the Stat. of Hinton or Vinche fer, 
13 Ed. 1. (c. 6,) it is ordained that in every hundred or 
franchiſe there ſnall be 69/2 two conſtables to make the 
view of armour, and to preſent the defaults of armour, 


and of the ſuits of town. and of highways, &c. 
| Oo Lambard 
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Lambard (on Confiables, p. 3) Coke (4 Lift. 267) and 
Hale (2 P. C. 96) all agree in declaring that Conſtables 
of tie hundred were „ introduced by this ſtatute. (And 
ſee Cro. Eliz. 375). And though it has been aſſerted that 
they were officers and conſervators of the peace at Com- 
mon law, and that the Stat. of Vinton only enlarged 
their authority, yet no evidence has hitherto been pro- 
duced to that purpoſe.—See Salt. 175, 381: 11 Med. 


215: 2 Ld. Raym. 1193, 5.—The firſt mention made of 


the High Conſtable in any ſtatute ſubſequent to that of 
Winton, is in Star. 3 E. 4. c. 1. 

Nothing, however, can be more certain than that the 
Conſtable of the hundred, or High Conſtable, whether 
he be allowed an officer at the Common law, or not, 
was inſtituted long before the Sar. of Winton. This 
curious fact is aſcertained by a writ or mandate of 36 H. 
8, preſerved in the Adverſaria to Wazs's edition of 
Aattheo Paris, and from which cc. 4 & 6 of the Star. of 
Winton are evidently taken; though it has hitherto eſcaped 
the notice of every writer or ſpeaker upon the ſubiect. By 
this writ it is provided, “ that in every hundred there 


ſhould be confliruted a ChIEFT ConsTaBLE, at whoſe 


mandate all thoſe of his hundred ſworn to arms, ſhould 
aſſemble and be obſervant to him, for the doing of 
thoſe things which belong to the conſervation of the 
king's peace.” No mention of this officer, it 1s be- 
lieved, can be any where found prior to the date of this 
inſtrument ; which perhaps may no more determine the 
queſtion as to his original creation than the Stat. of Min. 
ton. Be this as it will, the diſcovery ought at leaſt to 
teach thoſe who are deſirous of explaining the antiqui- 
ties of our law, to look into matters of record, and to 
truſt very little to opinion. 

The CoxsTABLE oF THE VIII (or Petty Conſtable, as 
he is frequently called, to diſtinguiſn him from the 
officer laſt mentioned) is he who is generally underſtood 
by the term Conſtable, when mentioned without any 
peculiar addition. ; 

Tris CONSTABLE has been repeatedly acknow- 
ledged by the law, to be © one of the moſt ancient 
officers in the realm for the conſervation of the peace,“ 
Poph. 13: 4 Inft. 265. It muſt be confeſſed, however, 
that no mention of him by this identical name, is any 
where found to occur anterior to the writ or mandate 
of King Henry Ill, already mentioned; whereby it is 
alſo provided, that in every village or townſhip, there 
ſhould be conſtituted a conſtable or two, according to 
the number of the inhabitants. But it is pretty certain 


that Lord Ce#e's idea is right, and that This officer ts 


actually owing to the inflitution of the frank-fledge, uſually 
attributed to King ALFRED, and was in fact originally the 
ſenior or chief pledge of the tithing or decima. See the 
Stats. 2 E. 3. c. 3: 20 H. 6. c. 14: 28 H. 8. c. 10. 
Thus it appears that the ordinance of Her. III, far 
from inſtituting the office, merely enlarged the number 
of officers, placing them in towns and villages, inſtead 
of franchiſes ; ſince it might frequently happen, that a 
manor of great extent, had only a fingle conitable for 
ſeveral townſhips ;; a caſe exactly ſimilar, indeed, ſome- 


times occurring at this day, where a townſhip, compre- 


hending ſeveral hamlets, equally populous it may be 
with iifelf, has only one conſtable for the whole. [For 
a conitablewick cannot be created at this day, unleſs by 
act of parliament, 1 Md. 13.] ] | 


CONSTABLE, 


We find the Conſalle beginning to be familiarily 
known by that name, in the time of King Edward 1 ; 
but not previouſly. In ſome articles of enquiry at the 
Eyre, perhaps, or Trailbaſton, certainly in the time of 
Edward I, are items in which this officer is mentioned, 
Coll. Madox. Muf. Brit. iii, 285.—-He ſeems alſo to be 
meant in the two chapters of the Eyre, as given in 
Fleta, lib. 1. c. 20. $F 126, 133. | 

He is named in the Stat. of 2 E. 3. c. 3, for the firſt 
time; as alſo in thoſe of 4 E. 3. c. 10: 5 E. 3. c. 14: 25 
E. 3. fl. 1. c. 6: and 36 E. 3. fl. I. c. 2; and in ſeveral 
ſtatutes now repealed or obſolete, in the reigns of K. 2, 
H. 4, and H. 6: 1 H. 7. c. 7. Cc. | 

Notwithſtanding any thing that has been ſaid or 
omitted in the courſe of this enquiry, it ſeems highly 
probable that, at the Common law, and before the mane 
date of Henry III, the Conſtable of the hundred, and the 
Conſtable of the manor were officers of the ſame nature 
and authority, originating at the ſame time, and differing 
only as to the extent of their ſeveral diſtrits ; in ſhort, 
that they bore to each other the ſame analogy as ſubſiſt- 
ed between the bailiff of the hundred and the bailiff of the 
manor. It follows that the conſtable of the hundred 
neither poſſeſſed nor could have exerciſed any more au- 
thority within the precin& of the latter, than the con- 
ſtable of one manor poſſeſſed or could have exerciſed in 
another; the manor being to all intencs and purpoſes 
exempt from, and excluded out of the hundred. 

Lord Bacon obſerves, that though the High Conitable's 
authority. hath the more ample circuit © yet I do not 
find, ſaye he, that the petty conſtable is ſubordinate 
to the high conſtable, or to be ordered or commanded 
by him.” Thoſe. caſes wherein it has been adjudged, 
that the being ſubje& to a particular leet, ſhall not ex- 
cuſe a man from ſerving the office of conſtable of the 
hundred, ſeem therefore to have been decided upon a 
wrong principle. See 3 Ac6. 197, 230, 1: Freem. 348: 11 
Mod. 215. 7 

All this is ſpoken with an exception, not of acts of 
parliament only, but alſo of the powers and pretenſions 
exerciſed or a//crted by the Quarter Seſſions, which latter 
has now »/urped ſo much and ſo long, with reſpect to the 
election and controul, both of the conſtable of the hundred 
and the conſtable of the vill, that it is become difficult, 
if not impoſſible, to determine, with any degree of pre- 
ciſion, the actual rights of either. 

In conſidering the powers and duties of this import- 
ant officer, we may divide our reſearches, according to 
the treatiſe already quoted, under the following heads, 


I. 1. His Quality, and 2. Qualifications. 
II. 1. His Election; and 2. Who are exempted. 
III. His Power and Authority. 
IV. His Duty. [Theſe two are in many inſtances co-exten/ive, 
and ae therefore carefully to be com area together]. 
V. His Protection, Indemnity, and Al. owances ; and laſtly, 
VI. His Reſporfivility and Puniſhment. 


But firſt it may be neceſſary to ſtate a few particulars 
as to the Hi CoxnsTABLE, or Conſtable of the hundred 
or ſimilar divikon ; who is as much the officer of the juſ- 
tices of the peace as the Conſtable of the vill. Fort. 128. 
He is elected at the leet or turn of the hundred, or by 


| Juſtices of the peace. 1 Ro. 4b, 535: Bull. 174: 3 Keb. 
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CONSTABLE I. II. 


197. And by Stat. 29 Geo. 2. e. 25. f 8, 9, in Wefmin- 
ger a High Conſtable is to be elected annually by the 
Dean or High Steward or his deputy at a court leet.— 
As to his powver—he may hold petty or ſtatute ſeſſions 
(for hiring ſervants) according to ancient uſage. Stat. 

Elix. c. 4. But it is doubtfu! whether he can arreſt 
1 breach, or take ſurety, of the peace. 1 Salk. 38 1: 
Cro. Eliz. 375, 6.—He is ſaid to be an officer within the 
annual mutiny-act, for billeting of ſoldiers ; and liable 
to the penalties thereby inflicted for mal - practice in ſo 
doing ; and he may occaſionally make a deputy, whoſe 
acts in his principal's abſence, will be good. 1 BlackP. 
350: 3 Burr. 1292: but fee the att 5 .- Under Stars. 
4E. 4. c. 1, 39 Elix. c. 20, and 13 Geo. 1. c. 23. He may 
determine complaints of clothiers, and ſee after abuſes men- 
tioned in thoſe acts. — His Duty is. To preſent thoſe who 
harbour ſtrangers for whom they will not anſwer. 13 Ed. 1. 
c. 6,—To deliver liſts of perſons qualified to ſerve on 
juries. 3 Geo. 2. c. 25: and ſee 3 ©& 4 Ann. c. 18,—On 
receiving notice of any robbery to make freſh ſuit and 
hue and cry after the felons, and to defend actions againit 
the hundred by thoſe robbed. 8 Go. 2. c. 16. See title 
Hue and Cry, and Stat. 13 E. 1. c. 6 — To collect the 


county rate, and pay it to the treaſurer, or account, at 


the Seſſions, on pain of impriſonment. 12 Geo. 2. c. 29. 


The Sat. 17 Geo. 2. c. 5, as to his paying the allow- 


ance for vagrants is altered by Stat. 26 Geo, 2. c. 34.— 
To enforce the laws againſt profane ſwearing 19 Geo. 2. 
c. 21. To give notice to the conſtables of the orders of 
the Lieutenant or Deputy Lieutenant as to the militia. 
26 Geo. 3. c. 107.— This officer is removable by the juſ- 
tices of the peace, on good cauſe. Bulf. 174: 1 Salk. 150. 
—He ſhall be diſcharged from ſerving the office of col- 
lector of the poor's rate during his office. 2 Jones 46. 


I. 1. Tur Covsr ATN was ordained 70 rr felons and 
to keep the peace, of which he is a conſervator by the Com- 
mon law. 10 E. 4. 18: Cromp. Juſt. 201: 4 Iuſt. 265, 

His office is therefore, Firſt, original or primitive as 
conſervator of the peace; and Secondly, miniſterial and 
relative to juſtices of -the peace, coroners, ſheriffs, Oc. 
whoſe precepts he is to execute. 1 Hale P. C. 88. 

He is however an officer only for his own precinct, 
and cannot execute a warrant directed 2 the conftable of 
the will, or to all ton/{ables, generally, of that particular 
juriſdiction ; for he is a conſtable no where elſe ; nor 


is he compellable to do it, though the warrant be directed 
to him by name; but he may, if he will, and fo indeed 


may any other perſon. 1 Hale P. C. 459: Comb. 446: 
Carth. 508: 1 Salk. 176: 3 Salk. 99: 2 Ld. Raym. 1300: 
12 Nod. 316: Foft. 312,n: 2 Black. Rep. 1135: 1H. 
Black, 13.— See Stat. 24 Gee. 2. c. 55; under which a con- 
ſtable may execute a warrant in any other county, Sc. if 
indorſed by a juſtiee of ſuch other county, c. and carry 
the offender before a juſtice of ſuch other county, Sc. and 
if the offender ſhall give bail. the conſtable is to deliver the 
recognizance, examination or conſeſſion of the offender, 
and all other proceedings relating thereto to the clerk 
of aſſiſes, or clerk of the peace of the county, Sc. where 
the offence was committed, under the penalty of 104. 


But if the offence ſhall not be bailable, or the offender 


ſhall not give bail, the con/able ſhall carry the offender 


before a juſtice of the county where the offence was com- 
Mitted, 


He is an officer of the court of Quarter-Seſſions, over 
whom they have power. Comb. 204. 

2. The Common law requires, that every conſtable 
ſhould be idoncus homo, i. e. apt and fit to execute the 
ſaid office; and he is ſaid in law to be don ns, who has 
theſe three things, honeſty, knowledge and ability: 
honeſly to execute his ofhce truly, without malice, af- 
fection or partiality ; knowledge to know what he ought 
duly to do; and ability as well in eſtate as body, that 
he may intend and execute his office when need is, dili- 
gently; and not for impotence or poverty neglett it. 
8 Rep.41 5. And if one be elected conſtable who is not 
idoneus, he by the law may be diſcharged of his office, 
and another who is idoneus appointed in his place. 

He muſt be an inhabitant of the place for which he is 
choſen. 12 Med. 256. 


— 


He ought not to be the keeper of a ps — 
S 


6 Mod. 42.—And this is made an expreſs diſqualifica- 
tion in Wiftminfter, by Stat. 29 Geo. II. c. 25. 


II. 1. Tus CoxnsTaBLE js choſen by the Common law, 
at the leet; or, where there is no leet, at the tourn ; 
ſometimes by the ſuitors and ſometimes by the Steward ; 
and now in many towns and pariſhes by the pariſhioners ; 
all according to ancient and particular uſage. If he be 
preſent when choſen, he is to take the oath in court; 
if abſent, he may be ſworn before a (ſingle) juſtice of 
the peace. But in the latter caſe he ought to have ſpe- 
cial notice of his election, and a time and place ſhould 
be appointed for his taking the oath, [well aud truly to 
ſerve the office]. 4 ft. 265: 2 Salk. poũ2: Comb. 416: 
2 Jones 212: Salk. 175 : Ld. Raym. 70, 1: 2 Stra. 1119, 
1149: 5 Med. 130, 1: 2 Hawk, P. C. c. 10. f 46. 

Conſtables of London, (which city is divided into twen- 
ty-ſix wards, and every ward into precincts, in each 
whereof is a conſtable), are nominated by the inhabitants 
of each precin& on Sr. Thomas's day, and confirmed, or 
otherwiſe, at the court of wardmete ; and after they are 
confirmed, they are /*:9rn into their offices at a court of 
Aldermen, on the next Monday after Twelfth day ; their 
oath is long and particular, and goes to dutics now ſel- 
dom performed, but regulated by articles of the ward- 
mote inquelt, which directs the ſeveral matters to be ob- 
ſerved by the conſtable ; who is in the nature of a general 
ſuperintendant of the morals of the inhabitants; and he 
ought to notice all new-comers, who if of bad character, 
may be required to give ſecurity for their good be- 
haviour, or be impriſoned ; and fee Carth. 129, 138.— 
Every Conſtable may execute warrants through the whole 
city. 

In caſe a Conſtable die, or quit the precinct, two juſ- 
tices may make and ſwear a new one, till the lord of 
the manor ſhall hold a court leet, or till the next quarter 
ſeſſions, who may either approve of the conſtable fo 
made, or appoint another. Alſo, if he continue above 
a year in office, the quarter ſeſſions may diſcharge him, 
and put another in his place until the lord ſhall hold a 
court. But juſtices of the peace, either in or out of the 
quarter ſeſſions, cannot in any other caſe diſcharge a con- 
ſtable choſen in the leet. Stat. 13 & 14 Car. 2. c. 12: 
Comb. 328: Stra. 789, 1050, 1213: Bulſt. 174: Sh. 362: 
Barn. 51. + 

A mandamus may be granted to the ſteward of a court- 
leet to ſwear a conſtable. Comb, 285, 

Ooz A perſon 


* 


=— 
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CONSTABLE III. 


A perſon may be indicted for not taking upon him the 
office of conſtable. Stra. 920: ſee 5 Mod. go, for the form 
of the indictment. | | 

In the leet cr tourn where one is elected conſtable, and 
refuſes to be ſworn, he may, if preſent, be fined for the 
contempt ; if abſent, amerced or ſubjected to a penalty 


for non-acceptance of the office according to the order. 
5 Mod. 130. 


Though the juſtices of the peace have not originally 
the making of the conſtable, it is matter of the peace 
within their general juriſdiction, and they may examine 


it in their ſeſlions. 2 Jon. 212: ſee 1 Mod. 13. And on 


juſt cauſe remove them. 4 Int. 267. And by warrant 
compel them to appear and be ſworn. 5 Med. 128: 
All, 78. Fes 

An information in the nature of a quo <varrents is grant- 
able againſt one to ſhew by what authority he exerciſes 
the office of conſtable. 2 Sa. 1213. 

2. Ex:zueTions from ſerving the office.— 1. A 
Perſms, incapacitated by weakneis ſhould never be elect- 
ed; and in Feminſter thoſe of ſixty- three years old are 
expreſoly exempted by Stat. 31 Geo. 2. c. 17. $ 13.2. A.- 
dermen of London. Doug. 5 38: 1 Jon. 462: Cyo. Car. 5 85.— 
3. Apothecaries practiſing in, or within ſeven miles of 
London, free of the company, or in the country having 
ſerved ſeven years. Stat. 6 & 7 V. 3. c. 4.—4. 4itornics 
of the courts of K. B. and C. P. Ney. 112: Mar. 30: 
Cro. Car. 389: Doug. 538.—5. Barbers, ſee poſt, Surgeons. 
6. Practiſing Barriſters. 2 H. F. C. 103: 1 Med. 22.— 
7. Dilſeaters being teachers and preachers, but not others, 
by Stat. 1 V. & M. c. 18. See pot. —8. Facigners natura- 
lized, 5 Burr. 2790, who may rather be ſaid to be inca- 
pacitated.—9. Militia, ſerjeants or private men ſerving in. 
26 Geo. 3. c. 107. g 130.—10. Parhament, ſervants, to 
members of. 1 Mod. 1 3. bat this ſeems doubtful.— 11. P- 
ficians, Prefident and Fellows of the college ia London by 
Stat. 32 H. g. c. 40: but no other phyſicians, nor they 
elſewhere. See 1 Mod. 22, & contra 1 Sid. 431: 2 Keb. 
578: 2 H. P. C. 100.— 12. Proſecutors of Felons ; the ori- 
ginal proprietor, or firſt aſſignee of a certificate, (com- 
monly called a Tyburn-ticket) if a pariſh or ward office; 
within the pariſh or ward in which the felony happened; 
to be only once uſed, by Stat. 10 & 11 W. 3. c. 23: but 
this is no exemption from ſerving the office for a manor ; 
nor, as it ſhould ſeem, for a vill or townſhip; nor where 
the office is to be executed out of the privileged diltrict. 
2 Burr. 1182.—13. Surgeons, free of the ſurgeons' com- 
pany in London, examined, approved and exerciling the 
ſcience; by Stats. 5 U. 8. c. 6: 32 H. 8. c. 42: 18 Ges. 
2. c. 15: and by cuſtom all ſurgeons. Com. Rep. 3 12. and 
it ſeems by the ſ:me ſtatutes, barbers tree of that com- 


pany in London.—A college barber at Oxford. Doug. 531. | 
Aut net Malers of Arts. 5 Fin. 429.—Nor Juſtices of | 


peace in another county. Stra. 698, But ſee ante Alder- 
men. Nor Officers of the Guards. 1 Lev. 233: 1 Sid. 
272, 355: 2 H P. C. ioo —Nor Officers or watchmen at 
the Cu/tem Houſe. 1 Sid. 272. —Nor Tenants in ancient 
demeſne 1 Vent 344.— Nur, a younger brother of the 
Trinity - Hiuſe. 1 Term Rep. 679 

If however a gentleman of quality, or a phyſician, 
officer, &&c. be choſen con/table, where there are ſufficient 
perſons beſide, and no ſpecial cuſtom concerning it; it 
is ſaid ſuch perions may be relieved in B. R. 2 Hawk, 
P, C. ioo. c.10 5 41. 

. 3 


A Conflable may make a Deputy; but the conflabl: is 
anſwerable, and his deputy ought to be ſworn, though 
it is not in all caſes neceſſary. Sid. 355: and ſee 1 Bur, 
129: 3 Bur. 1262: Stra. 942: Cromp. F. P. 201: Bacon 
L. I. 187: Moore 845: 3 Bul/t. 78: 1 Ro. Rep. 274: 1 Ro. 
Av. 591: 1 Term Rep. 682.—But if the Deputy is duly 
allowed and ſworn, the principal is not anſwerable. Wood 
b. 1. c. 7.— Diſſeuters choſen to the office of conftables, c. 
ſcrupling to take the oaths, may execute the office by 
deputy, who ſhall comply with the law in this behalf, 
Stat. 1 V. & M. c. 18. Conflables may appoint a deputy, 
or perſon to execute a warrant, when by reaſon of ſick- 
nels, c. they cannot do it themſelves. A woman made 
conſtable, by virtue of a cuſtom, that the inhabitants of a 
town ſhall ſerve by turns, on account of their eſtates or 
houſes, may procure another to ſerve for her, and the 
cuſtom is good. Cro. Car. 389: 2 Term Rep. 395. See 
2 Hawk, P. C. c. 10. 537. | 


III. Tur ConsTABLE hath as good authority in his 
place, as the Chief Juſtice of England hath in his. 1 Ro, 
Rep. 238. 

It may ſave much trouble to the enquirer to claſs the 
objects of his power and authority, as well as thoſe of his 
duty, in alphabetical order; a method in ſome meaſure 
formerly purſued in Law Dictionaries, but not with ſuſi- 
cient care and accuracy. | 

1. Afray.—lf He: ſee one making affray, or aſſaulting 
another, or breaking the peace, or hear or know one to 
menace, or threaten to kill, wound, maim, or beat 
another, the Conſtable may take and ſet him in the ſtocks, 
or commit him to priſon, (as he may perſons about to 
make an afray, and commanded to diſperſe,) till the of- 
fender find ſurety to keep the peace, or for his good be- 
haviour. Cromo. J. P. 130, 1, 155, 201: Dalr. 33: Lamb. 
135, 141.— But he may not ſet one who hath broten the 
peace in the Rocks, it he can have him to the next gaol 
for the night. 22 E. 4. 35.—Neither may he commit a 
party after an aftray to compel him to find ſurety of the 
peace, as he cannot take any man's oath that he is in fear 
of his life, But he may «pon complaint arreſt the party, 
and bring him before a juſtice of peace, (which indeed 
is always the ſafeſt way) to find ſurety. Co. El. 375: Bro, 
Tit. Faux Imp. 6: 2 Hale P. C. 88, go. It men be mak- 
ing affray in a houſe, and the doors are (hut, or perſons 
making affray, run into a houſe, the conſtable may enter 


to ſee the peace kept. And if man-flaugiter, or blood- 


ſhed is likely to enſue, and entrance upon demand is refuſed, 
he may break open the doors to keep the peace and pre- 
vent the danger. Cromp. J. P. 130 6: 2 ale P. C. gs, 
135. See oft. 2. 

Aid of the ſubject, requiring; Sce next diviſion 4rref. 

Alehouſes. See 3. and pot. IV. 

2. Arreſt of felons, &c. Where a felony is committed, 


' though out of his precinct, the conſtable may, ex Hei, 


without a warrant, arfeſt the felon, (if found within his 
precinQ,) and impriſon him till he can be conveyed to a 
juſtice of peace, or to the common jail. 2 Hale F. C. go, 
95, 120.— [t the telon in any cate reſiſts or flies, whe- 
ther after arreſt or before, and cannot be taken, the Con- 
ſtable may kill him, and ſuch killing is juitifiable. 1 Hale 
HP. C. 481, 9: 2 Hale P. C. 90.— Where a felony has 
been actually committed, the conſtable, (or any perſon) 
upon probable grounds of ſuſpicion, may lawtujly (and 

it 


CONSTABLE III. 


it is the conſtable's duty to) apprehend the ſuſpected per- 
ſon, and carry him before a magiſtrate. Cromp. J. P. 
1536: 2016: 2 Hale P. C. 9: II Med. 248: Doug. 345: 
Ledwith v. Catchpole, Paſch. 23 Geo. 3 B. R. Hawk. P. C. 
c. 11. § 15. Stat. 22 C. 3. c. 58 empowers conſtables and 


watchmen to arreſt perſons ſuſpected of conveying away 


ſtolen goods by night.—Probable grounds are very many, 
e. g. common fame; hue and cry levied; goods found 
on a perſon, c. Cromp. J. P. 87, 154: Ow. 121: 12 Rep. 
92: 2 Hale P. C. 81: 3 Bal. 287 .—In caſe of a felony 
committed, or in danger to be committed, (as if one 
beat or wound another dange rouſly, ) the conſtable, either 
upon complaint, or hue and cry, may break open the 
doors to take the offender, if upon demand and notice, he 
will not yield himſelf, or entrance be refuſed ; or if the 
conſtable act under a juſtice's warrant for treaſon or fe- 
lony. And he may impriſon the offender till the injured 
party is out of danger. 2 Hale P. C. 82, go, 4: Cromp. 
J P. 141 : Brown!, 211: 1 Bulft. 145.—The Conſtable 
may ofhcially impriſon for a time to prevent felony ; as 
if he ſee two with weapons drawn ready to fight: or if a 
man in a fury be purpoſed to kill, maim, or beat another. 
He may alſo arreit and impriſon one for a felonious in- 
tent, as if a man bring a helpleſs infant into a field or 
elſewhere, and leave it to perith for want; and the con- 
ſtable ſee this himſelf. Moore 284: P>ph. 13. Though 
no felony has actually been committed, conſtable and his 
aſſiſtants are jultifed in arreſting on a given charge of fe- 
lony. Doug. 359, 360, and in this caſe conſtable may 
diſcharge the perſon ſuſpected. Oo. EI. 202, 752: Dat. 
272. He may arreſt perſons. coming before the King's 
Juſtices with force and arms, or who bring force in affray 


of the peace, or go or ride armed in a warlike and unne- 


ceſſary manner. Stat. 2 E. 3.c. 3.— And ſee the Stat. 5 E. 
3. c. 14, as to his arreſting of Roberde/men, Naſfours, and 
Dratolatehes.— He may take aid of his neighbours to ar- 


reſt another, or in execution of any part of his duty at 


Common law, and under ſeveral ſtatutes, and they are 
compelled to aſſiſt him; upon afiray or ſuch like he may 
raiſe the people of the realm to cauſe the peace to be ob- 
ſerved, Cromp. F. P. 141: 201 6: Comb. 309. ite may 
carry one that he has arreſted for felony to the common 
gaol, and the gaoler is bound to receive him. 1 Hale P. C. 


5 
18 to what Conſtable ſhall do with a priſoner when 
taken, if for an aftray, ſee Ma above In other offences 
he may convey his priſoners to the theriff, or his jailor of 
the county; or. to the jailor of the franchile in which 
they are taken, who are bound to receive them, Sar. 
4 E. 3. c. to: See Stats. 5 H. 4 c. 10: 23 H.8. c. 2. 
But the beſt way in all cafes is, to take him to a juſtice ot 
peace, to bai or diicharge him; till when it is the duty 
of the conſtable to keep and imprifon an offender. 2 H. 
P. C. 95, 120.—lf a felon fly, conitable ought to ſeize 
his goods, and keep them for the King's uſe, and fend 
hue and cry after him. Sat. 27 El. c. 13: Dalt, 289, 340: 
Cromp. J. P. 201 b. and on notice of robbery, is to make 
hue and cry. Stat. 8 Geo, 2. c. 16. 

Armed going. See ante 2. 

aut. See ante 1, 2. . | 

3. Breaking open Doors. See this divifion gaht. Other 
occaſions not yet mentioned which juſtify io doing, ar — 
A capias utlagatum, or capias fro fine.— On fore:ble entry 
and detainer found by inquiſition, or view of juſlices.— 


On eſcape from a lawful arreſt. On warrant to ſearch 
for ſtolen goods if found. 2 Hale P. C. 151, 119.—It is 
beſt always, and generally requiſite, firſt to ſignify the 
cauſe of the conſtable's eoming. and to demand that the 
door ſhould be opened. 2 Hawk. P. C. c. 14: Ff. 130, 
20. N 

: 4. Deferters; Conſtable may apprehend perſons ſuſpected 
to be ſuch, and take them before a juſtice ; under the 
annual mutiny acts; and he is allowed 205. for each. 

5. Dijorderly Houſes and Perſons. —If there be diſorderly 
drinking or noiſe at an unſeaſonable time of night, eſpe- 
cially in inns, taverns, or ale houſes, the conſtable or his 
watch demanding entrance, and being refuſed, may break 
open the doors to_ſee and ſuppreſs the diſorder ; as is 
conſtantly done in London and Middleſex. 2 Hale P. C. 
95.,—He or his watchmen, (or indeed any men,) may 
apprehend indecent night walkers, and commit them till 
morning. 2 Hale P. C. 98.—And he may arreſt and com- 
mit lewed perſons frequenting bawdy houſes, to make 
them find ſecurity for their good behaviour. Cromp. F. P. 
153 6. See title Bawdy-houſes, and Stat. 5 E. 3. c. 14. 

Felons,—Arreſt, impriſonment, and flight of. See 
ante 2. 

Hue end Cry.—See ante 2. ad finem ; and IV. 

6. Huſbandry. He may grant teſtimonials under ſeal to 
ſervants in, licenſing them to change their maſters. Sar. 
5 Eliz. c. 4. And by the ſame itatute, he is to cauſe 
all perſons mete for labour, to ſerve by the day, in mow- 
ing, reaping, Sc. or on refuſal, ſet them in the ſtocks. 
By Statt. 43 Eliz, c. 7, and 15 Car. 2. c. 2, perſons un- 
lawfully cutting corn growing, robbing orchards or gar- 
dens, breaking fences, pulling up fruit trees, ſpoiling 
woods, c. (not being felony,) not ſatisfving the da- 
mages, ſhall! be committed to the conſtable to be whipped. 

Impriſanment.— See this diviſion paſim. 

7. Imn-keepers, — The conſtable on complaint may com- 
pel them to receive gueſts. Br. AF. ſur le Cafe, 76: 
Cromp. J. P. 201 See Stat. 1 Fac. 1. c. 9. 

8. I»/ult, to himielf; He may impriſon any one inſult- 
ing, aſſaulting, er making affray on him, or oppoſing him, 
though only verbally, in execution of his office. 1 Ro. Rep, 
238: Crom. F P. 131 : Clayt. 10. 

g. Lunatirt or Maden. — The con ſtable may take and 
impriſon; and he thall not be charged if they die there. 
Ocv. 98. and fee Stat. 17 Geo. 2. c. 5. 20. and this Dict. 
ttle Lunatics. 

10. Peace, Surety of, See ante 1,2.—The conſtable may 
take ſurety by obligation in his own name, but not other- 
wite, and may certify it at the ſeſſions. 10 E. 4. c. 18: 
Hr. Peace, pl. 2: Surcties, pl. 23: Cromp. J. P. 131: 4 nfl. 
265: Cre, BI. 375, 6 

11. Plague, in the time of - Conſtable may command 
infected perſons to keep in the houle. Sat. 1 Jac. I. c. 31. 
See titie Plague. 

12. //arraits.— Where conſtable has a warrant, he is 
tied up thereby, to act only as it directs. 11 Md. 248.—1f 
he arreits on a general warrant, (before ſome jait:ce) he 
way carry his pritoner to what juſtice he will. 5 Rep. 59. 
See Star 24 Geo. 2 c. 55, as to indorſed warrants, by 


| which offenders may be taken in any county; ante I. 1. 


Tavuyzhthe conſtable 15 not named in 3 & 4 W.& A. 

c. 10, nor appointed to be the officer to execute the war- 
rants, yet the juitices may command him to execute them. 
1 Sale. 381. And a conſtable need not return his war- 
rant, 


CONSTABLE IV. 


rant, but ſhould keep it for his own juſtification,—See | 


Stat. 24 Geo, 1. c. 44: 1 Salt. 381: 2 Ld. Raym. 1196. 

The Conffable is the proper officer to a juſtice of peace, 
and bound to execute his lawful warrants; and therefore 
where a ſtatute authoriſes a juſtice to convict a perſon of 


any crime, and to levy the penalty, Oc. without ſaying 


to whom ſuch warrant ſhall be directed, the conftable is 
the officer to execute the warrant, and muſt obey it. 5 Med. 
130: 1 Salk, 381. Conſtable mull at his peril take notice 
that his warrant is by one in the commiſſion of the peace. 
12 Med. 347. and that the matter is within the juſtice's 
Juriſdition. 2 Hawk. P. C. c. 13.95 11.—And if guilty of 
miſdemeanour in executing a lawful warrant, he becomes 


a treſpaſſer. 12 Mod. 344.—But a warrant properly pen- 


ned, (even though the magiſtrate who iſſue it ſhould ex- 
ceed his juriſdiction,) will by Stat. 24 Geo. 2. c. 44, at all 
events indemnify the officer who executes it miniſterially. 
4 Comm. 288, 

13. Watch,—Conſtable hath power ex officio to keep a 
watch for the purpoſe to raiſe or purſue hue and cry upon 
robberies committed, by the ſtatute of Minton, c. 1; to 
ſearch for lodgers in ſuburbs of cities that are ſuſpicious 
perſons, which is to be done every week, or at leaſt once 
in fifteen days, by the ſame ſtatute c. 4 ; for ſuch as ride 
or go armed, by the ſtatute of 2 E. 3. c. 3; for night 
walkers and perſons ſuſpicious, either by night or day, 
by the ſtatute of 5 E. 3. c. 4. And it is in his power to 
hold ſuch watches as often as he pleaſes, and the watch- 
men are his miniſters and aſſiſtants, and are under the 
ſame protection with him, and may act as he doth, and 
regularly he ought to be in company with them in their 
walk and watch. 2 Hale P. C. g7. 

A watchman hath a double protection of the law, wiz. 
1. As an aſſiſtant to the conſtable when he is preſent or 
in the watch. 2. Purely as a watchman ſet by order of 
law ; and the law takes notice of his authority; and the 
killing of a watchman in the execution of his office 1s 
murder. 2 Hale P. C. ubi ſup, —If an inhabitant refuſe to 
watch in his turn, conſtable may ſet him in the ſtocks, 
3 Lew. 208.—See Stat. 14 Gee. 3. c. go, for regulating 
the nightly watch and duty of conſtables in Weftminfter ; 
10 Geo. 2. c. 22. for London, and other acts only of very 
local importance, and which thoſe who are to act under 
ſnould diligently conſult. See this Dict. title Fatchmen. 


IV. Tu CoxsrABLE's duty and office continue till his 
ſucceſſor be worn. 12 Mod. 256. Though he may for juſt 
cauſe be removed by the authority which elected bim. 
Bulft. 174: 2 Hawk. P. C. c. 10. f 37, 38. : 

Aﬀray. See III. 1. 

Ale-hoſes.—Conſtables are to enforce the penalties 
againſt the keepers of. See ante III. and this DiR, title 
Alebouſes, And Stats. 1 Zac. 1. c. 9: and 3 C. 1. c. 4.— 
And by Stat. 26 G. 2. c. 31, Conſtable is to give notice 
of the days appointed for licenſing. 

Armed going. See ante III. 2. and this Dig. title Arms. 

Bawwdg-houſes. See III. 7 

Bridges. By Stat. 22 H. 8. c. 5, Conſtable and two moſt 
able inhabitants in the pariſh, are to make an aſſeſſment 
for the repairs of. bridges, to be allowed by juſtices. See 
1 Hawk. P. C. c. 77. 7+ ; EPs 

Burglary. Conſtable have notice that one is com- 
mitted, it is his duty to purſue the felon immediately, 
though in the night. Gro. El. 16. | 


Cuſtoms, —By ſeveral flatutes, conflables are to be aſſiſt- 
ing to all perſons appointed for the collecting and ma- 
nagement of the cu//oms ; and to perſons having a war- 
rant from the lord treaſurer, &c. to make a fearch for 
goods that have not paid the cuſtoms. See it. al. Stats. 
12 Car. 2.c. 19, 23; and 13 & 14 Car. 2.c. 11. 

Diftreſs, for rent. Conſtables are to aſſiſt in. See this 
Dit. title Di/re/5.—He is to make diſtreſſes under juſ- 
tices? warrants, Stat. 27 Geo. 2. c. 20; under which con 
ſtable may take his own rea/onable charges. 

Drunkenneſs,—To aſſiſt the juſtices in puniſhing; under 
Stat. 4 Fac. I. c. 5. | 

E/cape. See pot. VI. ; | | 

Felons. See ante III. 2. Felons' goods, conſtable muſt 
keep goods found on the felon till trial, and then return 
them according to the directions of the court. | | 

Fires, conſtables to aſſiſt at. See this Dict. title Fires. 

Fifhing unlawful, conſtable is to aſſiſt in enforcing acts 
againſt, 

Forcible entry, conſtable is to give aſſiſtance to juſtices 
of the peace, in removing, or ſhall be committed and 
fined. 5 Rep. 2. | | 

Game ads, to enforce, See this DiR. title Game. 

Gunpozoder. Under Stat. 12 Geo. 3. c. 61, conſtable may 
by warrant ſearch for gunpowder. See title Gunpowger. 

Hatoters and Pedlars. By Stat. 8 9 V. z. c. 25, con- 
ſtable is to aſſiſt in putting the laws in execution againſt 
haxwkers and pedlars, that travel without licenſes, and by 
Stat. 11 Geo. 2. c. 26, againſt hawkers of ſpirits, 
Highways, conſtable is to be aiding and aſſiſting in 
putting the acts in execution relating to; and to return 
liſts of perſons qualified for the office of ſurveyor, Cc. 
but he is not bound to preſent them if out of repair. 
1 Vent. 336. See this Dict. title Highway. 

Horſes, conſtable is to be aſſiſting in driving off com- 
mons, foreſts, Sc. horſes and cattle; on pain of 409. 
Stat. 3 2 H. 8. c. 13. but ſee Stats. 8 Eliz. c. 8. and 21 Fac. 
1. c. 28.— And in levying duties on hor/es under Stat. 
25 Geo. 3. c. 49. | 

Hue and Cry. By Stats. 13 E. 1. fl. 2. c. 6: 27 El. c. 13: 
8 Geo. 2. c. 16; to make hue and cry after offenders where 
a felony or robbery is committed: to call upon the pa- 
riſhioners to aſſiſt in the purſuit; and if the criminal be 
not found in the precinct of the firſt cable, he is to give 
notice to the next, and thus continue the purſuit from 
town to town, and county to county. And where of- 
fenders are not taken, conſtables ſhall levy the tax to ſa- 
tisfy an execution, on recovery againſt a hundred, and 
pay the ſame to the ſheriffs, £c. and neglecting to make 
hue and cry, ſhall forfeit 5 J. See this Dit. tit. Hue and Cry. 

Huſbandry. See ante III. 

Tnn-keepers. See ante III. 

Juries. Under Stats. 4 & 5 W. & M. c.24: 798 . 
3. c. 32: 8 gW.3,c.10: 3& 4 An.c.18: 3 Geo. 2. 
c. 25, Conflables are to give in to the juſtices at Michael- 
mas ſeſſions yearly, a liſt of perſons qualified to ſerve on 
juries, Theſe liſts are to be made from the rates of each 
pariſh; and conflables wilfully omitting perſons qualified, 
or inſerting wrong perſons, ſhall forfeit 20s, See this 


Diet. title Tury. 


Labourers, See III. 

Land- tax Acts, to aſſiſt operation of; 
Lead, See Thieves, 
| Lottery 


Lottery Offices illegal, conſtable is to endeavour to ſup- 
reſs. Stat. 27 Geo. 3. c. 1. 

Malt. See this Dict. title Malt. 

Meaſures. By Stat. 22 Car. 2. c. 8, conſtable is to ſearch 
and examine if any perſons uſe other meaſures than ſuch 
as are Winchefter meaſure, and agreeable to the ſtandard; 
and to ſeize and break the ſame ; and ſee Stat. 31 Geo. 2. 
c. 17, for We/tmingeer. 

Militia, conſtable's duty as to. See the ſtatutes re- 
lating to The Militia. 4% 

Night Walkers. See III. 

Phyficia»s, College of, By Stats. 14 & 15 H. 8. c. 5: 
and 32 U. 8. c. 40, In the city of Londox, conſtable is 
to be aſſiſting to them in putting their laws in execution. 

Plague. See ante III. 

Poor*s Rate. Under Stat. 43 Eliz. c. 2. f 12, the weekly 
rate for the relief of the poor is to be aſſeſſed, in cale the 

ariſhioners diſagree, by the churchwardens and conſta- 

les, who are in either caſe to levy the rate; and by g 35, 
the churchwardens and cunſtables of every pariſh are to 
colle& the ſums rated, and pay the ſame over to the 
High-Conſtable. And ſee Stat. 12 Geo. 2. c. 29. and 
this Dict. title Poor. 

Poſtage. Under Stat. ꝙ An. c. 10, to levy money due 
for poſtage of letters under 51. f 30. 

Preentments. Conſtable is at the quarter-ſeflions to make 

reſentment of all things againſt the peace, and belong- 
ing to his office. Dalt. J. P. 474: Fitz. J. P. 6. And 
they are vſually ſummoned by the ſheriff to attend the 
quarter ſeſſions and affiſes to make preſentments; which 
ſeems juſtifed by no expreſs law, though perhaps by 
uſage. 4 

Riot. Conſlables are to ſuppreſs, and they may ex . 
cio commit offenders, &c. See Stat. 1 Geo. I. c. 5. and 
this DiR. title Riot. 

Robbery. See Hue and Cry. 

Scavengers rates in London ſhall be made by conſtables 
and churchwardens under Stat. 2 V. G M. f. 2. c. 8. 

Scolds. Under a preſentment in the leet and the ſtew- 
ard's warrant, conſtable and his aſlſiſtant may put them 
in the cucking ſtool. Mvere 847. 

Servants. See III. Conſtable to aſſiſt in levying duty on, 
under Sat. 25 Geo. 3. c. 43» 

Soldiers. Conſtables are to quarter dies in inns, ale- 
houſes, victualling houſes, Oc. Not to receive any re- 
ward to excuſe quartering them. To give in liſts to the 
juſtices, of the houſes and perſons obliged to quarter /o/- 
diers, and to provide carriages for troops on their march. 
See the annual ftatutes concerning Soldiers, and ante 
III. | 

Statutes, or Acts of Parliament; conſtables are called 
upon to aſſiſt in the execution of theſe, on almoſt innu- 
merable occaſions. 

Sunday. Conitable is to enforce acts 1 C. 1. c. 1, and 
29 C. 2.c. 7, agaiaſt the profanation of. See this Dict. 
title Holidays. 

Swearing. By Stat. 19 Geo. 2. c. 21, Conſtable is to 
levy the penalty for profane fevearing ; which is 15. for a 
ſervant, labourer, Fc. 25. for others under the degree 
of a gentleman; and 55. for a gentleman; and as the 
crime 15 repeated, the penalty 1s to be doubled. 

Thieves petty, of lead, iron, copper, &c. Conſtable, 


watchmen and beadles are to apprehend. Stat. 29 Geo. 2. 


c. 30. 


2 


| 


| 


CONSTABLE V. 


Tirnpites, Conſtable to aſſiſt in enforcing the act 13 Gerg 
3. c. 84. 

Ju rantt. Conſtables to aſſiſt in enforcing the laws 
againſt. See this Dict. title Yagrants, 

Warrants of Juſtices It is part, and a great part of 
conſtable's duty to execute theſe, which are iſſued under 
an amazing variety of acts of parliameat; in all which 
caſes conſtable's ofiice is chiefly miniſterial. See ante III. 

Watch. See ante III. | 

ea vers. Kidderminſter, con ſtables to aſſiſt, by Stats. 
22 6 23 C. 2. c. 8. 

Weights. Under Stats. 8 H g. c. 5, and 16 C. 1. c. 19, 
conſtables, being head officers of places, ſhall have in 
their cuſtody ſealed weights, Fc. under penalties : per- 
ſons buying or ſelling oy falſe weights or meaſures, for- 
ſeit 55. leviable by conſtables. | 

Wreck. Under Stat. 12 An. ff. 2. c. 18, Conſtables may 
call together aſſiſtance to ſave ſhips from wreck ; and fee 
this Dict. title Wreck. 


V. Ir a ConsTaBLE doth not his duty, he may be in- 
dicted and fined by the juſtices of peace; on the other 
2 he is protected by law, in the execution of his 

uty. 

It has been already mentioned that he ſhall have aid 
of the county to pacify affrays, 

By Stat. 7 Fac. I. cap. 5, If any aim is brought againſt 
a conitable, for any thing done by wirtue of bis office, he, 
and alſo all others who in his aid, or by his command, 
ſhall do any thing concerning his office, may plead the 
general i ue, and give the ſpecial matter in evidence, and 
if he recovers he ſhall have double cots. But this mult be 
certified on the record by the judge. 2 Vent. 45: Doug. 
294.—And fee Stat. 19 Gee. 2. c. 21, againſt profane 
ſwearing, which gives treble coſts. 

By Stat. 24 Ges. 2. c. 44, No action ſhall be brought 
againſt any conſtable, or other officer, or any perſon act- 
ing by his order, and in his aid, for any thing done in 
obedience to any warrant of a juſtice of peace, until de- 
mand of the peruſal and copy of ſuch warrant, and the 
ſame hath been refuſed or neglected by the ſpace of ſix 
days; and in caſe after ſuch demand, and compliance 
therewith, any action ſhall be brought againſt ſuch con- 
ſtable, Oc. without making the juſtice a defendant; then 
on producing and proving ſuch warrant, the jury ſhall 
give a verdict for the defendant, notwithitanding any de- 
fect of juriſdiction in ſuch juſtice; and if ſuch action be 
brought jointly againſt ſuch juſtice, and alſo againit ſuch 
conſtable, Sc. then on proot of ſuch warrant, the jury 
ſhall find for ſuch conſtable, &c. and if the verdict ſhall 
be given againſt the juliice, the plaintiff ſhall recover his 
coſts againſt him, to be taxed ſo as to include coſts 
plaintiff ſhall be liable to pay to ſuch defendant, Sc. 
No action ſhall be brought againſt any conſtable, &c. 
unleſs commenced within fix calendar months after the 
act commitied.— This ſtatute extends only to actions of 
tort. See Buller”s N. P. 24. 

The charges of ſending malefactors to jail, were at 
Common law to be borne by the vill, in which they were 
apprehended. 1 Hale. P. C. 96. But now under Stats. 
3 Jac. I. c. 10, and 27 Geo. 2. c. 3, where a malefactor 
has not ſufficient property in the county where he is 
taken, on application by the conſtable or officer con vey- 
ing him, a juliice of peace may on oath examine into and 

alcertain 


; CONSTABLE VI. 


aſcertain the reaſonable expences to be allowed; and by 
Warrant without fee, order the treaſurer of the county to 
pay the ſame; except in 1744l-/ex, where ſuch expences 
are to be paid by the overſeers of the place where the 
offender was taken. 

If in the execution of his office, and acting within his 
own diſtrict, after competent notice that he is conſtable, 
he, or any that come to his aftitance, be killed, it is 
murder; although rhe party killing do not know his 
perſon. 1 Hale P. C. 9, 459, 460, 1: 2 La. Raym. 1300. 
But ſee Leach's caſes in Crown Law 211. | 

If two men are combating, and the conſtable come to 
part them and is hurt, he ſhall have action of treſpaſs; 
and if he hurt them, they ſhall not have action againit 
him. And ſo of thoſe who aid him; every man who is 
aſſiſting to the conſtable in the execution of his office 
having the ſame protection that the Jaw gives to the con- 
ſtable. C umd. J. P. 130: 2 Hale P. C. y. 

If he be removed without juſt caufe, the court of King's 
Bench will by rule of court order him to be reſtored to 
his place. Ba,. 174. 

A Juſtice of peace's warrant is a ſufficient juſtification 
of a conſtable in a matter within the juriſdiction of ſuch 
- Juſtice. Stra. 711. See ante III. 12. x 

By Stat. 18 Geo. z. c. 19, Every conſtable is every three 
months, and within fourteen days after he goes out of 

office, to deliver to the overſeers of the poor an account 
entered in a book, kept for the purpoſe, and figned by 
him, of all ſums by him expended ard received on ac- 
count of the pariſh, Sc. which overſeers are within four- 
teen days to lay the ſame before the inhabitants, and, if 
approved, are to pay the money due out of the poor 
rates; but, if diſallowed, are to deliver the book back 
to the conftable, who may produce it before a juſtice of 
peace, giving reaſonable notice to the overſeers ; which 
Juſtice is to examine the account, determine objections, 
_ ſettle the ſum due, and enter it in, and fign the account; 

and the overſeers are to pay ſuch ſum out of the poor's 
rate; but may appeal (giving notice) to the quarter- 
ſeſſions. 


VI. A ConsTasLE arreſting one poſſeſſed of money, 
who dies, is chargeable with the money. And fo where 
he takes from a felon money of which he had robbed 
another, even though he ſhould be atterwards robbed of 
it himſelf, Ow. 121. | 


Neglecting a duty incumbent on him, either by Com- | 


mon law, or by ſtatute, he is for his default indictable. 
1 Salk. 381: 2 Ro. Rep. 78. 
If he will not return his warrant, or certify what he 
has done under it, he may be fined. 6 Mod. 83: 1 Salk. 
381; but ſee 5 Mod. 96: Gib. 192. 

If he wilfully lets a felon eſcape out of the ſtocks, and 
go at large, it is felony. 1 Hale P. C. 596. And it 
ſeems generally agreed, that all voluntary eſcapes in the 
officer, amount to the ſame crime as the offender was 
guilty of, whether treaſon or felony. 2 Hawk. P. C. 
c. 19. 22 & /g. | 

It is a miſdemeanour in him to diſcharge an effender 
brought to the watch-houſe by a watchman in the night. 
2 Burr. 867. But ſee III. 2. 

He is liable to various pecuniary and ſometimes per- 
ſonal puniſhments, on neglecting the duty impoſed on 
him by ſeveral ſtatutes. 8 . 


Tux ConsTABLE's Oarn. 


OU Hall fear, that you will well and truly ſerve 

our Sovereign Lord the King in the office of Conſtable 

for the tan ſhip of C. within this manor, ¶ hundred or county} 

for the year now next enſuing, or until you ſhall be thereof diſ- 

charged by due courſe of law: you ſhall ſee the King's peace 

kept, and keep all ſuch watch and ward as are uſually ac- 

cuftomed and ought to be kept : and you fh avell and truly dh 

end execute all other things belonging to the jaid office accords 
ing to the beft of your knowledge. 

So help you God. 


Fox of an OGLICATTox to be taken by a Conffadle for 
keeping the Peace. 


K xow ALL MEN by rbeſe pre/ſonts, That 

IA. B. / C. in the county of D. labourer, am Heid 
and firmly bound unto E. F. yeoman, conſtable of the 
toxwnfhit manor, &c. ] of C. aftreſaid, in the ſum 
of forty pounds to be paid to the ſaid E. F. or his cey- 

tain atto ney, executors, adminft; arors or a; for 
which payment to be well and faithfully made, I bind 
myſelf, my heirs, executors, and adminiſirators, firmly 
by theſe preſents, ſealed with my ſeal. Dated this 
— of , in the 3oth year of the reign of our 
Sovereign Lord George the Third, by the Grace of 
God of Great Britain, France, and Ireland, Xing, 
Defender of the Faith and fo Forth, and in the year of 
our Lord 1799. 


Tus ConDrT10N of the above written obligation is ſuch, 
That if the above b:unden A. B. ſpall [ perſonally appear at 
the next general quarter ſeſſions of the peace, to be holden iu 
and for the county of D. to do and recerve what Sall be there 
and then enjoined- him by the court, and in the mean time 
ſhall] keep the peace, [and be of the good behaviour] toward 
the King and all his liege people, and eſpecially toward G. R. 
of C. in the ſaid county, yeoman, then the ſaid obligation ta 
be void, or elſe to remain in full force and virtue. 


Signed, fealed and delivered 
in the preſence of 


Or of the Arrnarsens of Goods difirained for Rent; 
to be adminiſtered by the ConsTABLE, 
Y O U Hall fear that you will faithfully appraiſe and 
value the goods now taken in diſtreſs, and mentioned in 
the inventory to you fhewn, as between buyer and ſeller, ac- 
cording to the beſt of your till and underſtanding. 
So help you God, 


Arromrugr of a DgrvrTy. 


I A. B. Conflable of C. in the county of D. do hereby make, 
ſubſtitute and appoint E. F. of the ſame place, yeoman, my 
true and lawful Deputy in the office aforeſaid, as long as 1 ſhall 
hold the ſame ; or thus, during the continuance of my will and 
pleaſure, [or for any particular purpoſe] dated, &c. 


For a command or PxocLamaTion for RiorERSG to 
diſperſe, See title RtoT, 


CONSTAT, 


CONS TAT. 


CONSTAT, Lat.] The name of a certificate, which 
the clerk of the pipe, and auditors of the Exchequer, make 
at the requeſt of any perſon who intends to plead or move 
in that court, for the diſcharge of any thing: and the 
effect of it, is the certifying what conftat (appears) upon 
record, touching the matter in queſtion. See Stats. 3 & 4 
Ed. 6. c. 4: 13 Elis. c. 6. A conftat is held to be ſupe- 
rior to an ordinary certificate, becauſe it contains nothing 
but what is evident on record. And the exemplification 
under the great ſeal, of the inrolment of any letters-pa- 
tent, is called a con/fat. Co. Lit. 225. 

CONSTRUCTIVE TREASON. The Stat. 25 Ed. 
3. c. 2, was made to define trea/on, and prevent the ſub- 
jet from being condemned for confirutive treaſon. See 
title Treaſen. 

CONSUETUDINARIUS, A ritual or book, con- 
taining the rites and forms of divine offices, or the cuſtoms 


of abbeys and monaſteries: it is mentioned in Brampton. | 


CONSUETUDINIBUS EH SERVICIIS, Is a writ 
of right cloſe, which lies againſt the tenant that deforceth 
his lord of the rent or ſervice due to him. Reg. Orig. 
159: F. N. B. 151. When the writ is brought by the 
party in the right only, he ſhall count of the ſeiſin of his 
anceſtor, and the writ be in the et; but when he 
counts of his own e, then the writ is in the deter et 
ſolet, Cc. And if the party ſay in the writ ut in redd:ti- 
bus et arreragiis, theſe words prove that the demandant 
himſelf was ſeiſed of the ſervices; and then if he count 
in ſuch writ of ſeiſin of his ance/lors, and not of hi: own 
ſciſin, the writ ſhall abate: fo that if he will bring a writ 
of cuſtoms and ſervices of the ſeiſin of his anceſtors, he 
ought to leave theſe words wt inredditibus, Ac. out of the 
writ. Where a perſon brings a writ'of cuſtoms and ſer- 
vices againſt any tenant, and by count demands homage, 
the writ ought to make ſpecial mention thereof; as tf in 
homagio, Ic. or the writ ſhall abate. New Nat. Brev. 
338: F.N B. 151. If this writ be brought againſt te- 
nant for life, where the remainder 1s over in fee, there 
the tenant may pray in aid of him in the remainder, Oc. 

CONSUL, La-. ] In our law books fignifies an earl. 
Brac. I. I c. 8, tells us, that as comes is derived from 
comitatn, fo conſul is derived from conſulendo: and in the 
laws of Edward the Confeſor, mention is made of wice- 
comites and wiceconſules. Blount. —(o:/uls among the ancient 
Romans, were chief officers, of which two were yearly 
choſen, to govern the city of Rome. "Thoſe who now 
paſs under the name of Cojuls reſiding in England ſent 
from foreign nations, and in foreign ports tent from 
England, are merchants, or perſons of eminence and 
knowledge, appointed to take care of the aifairs and in- 
tereſts of merchants. See Lex. Mercat. 

CONSULTA ECCLESIA, A church full, or pro- 
vided for. Corel. 

CONSULTATION, 8 A writ whereby a 
cauſe having been removed by Prohibition from the Ec- 
eleſiaſtical court, to the King's court, is returned thither 
again; for if the judges of the King's court, upon com- 
paring the libel with the ſuggeſtion of the party, find the 
ſuggeſtion falſe, or not proved, and therefore the cauſe 
to be wrongfully called from the Eccleſiaſtical court, 
then upon this conſultation or deliberation they decree it 
to be returned ; whereupon the writ in this caſe obtained, 
15 called a Conſultation. Reg. Orig. 44, Oc. Statute of I rit 
ef Conſultations, 24 Ed. 1. 

Vor. I. 


3 


CONTE MPT. 


This writ is in nature of a recedendo; but properly a 
con/altation ought not to be granted, but in caſe where a 
man cannot recover at the Common law, in the King's 
courts. New Nat. Br. 119. Cauſes of which the Eccle- 
ſiaſtical or Spiritual courts have juriſdiction, are of admi- 
niſtrations, admiſſions of clerks, adultery, appeals in 
eccleſiaſtical cauſes, apoſtacy, general baſtardy, blaſphemy, 
ſolicitation of chaſtity, dilapidations and church repairs, 
celebration of divine ſervice, divorces, fornication, he- 
rely, inceſt, inſtitution of clerks, marriage rites, oblations, 
obventions, ordinations, commutation of penance, pen- 
ſions, procurations, ſchiſm, ſimony, tithes, probate of 
wills, Sc. and where a ſuit is in the Eccleſiaſtical court, 
for any of theſe cauſes. or the like, and not mixed with 
any temporal thing, if a ſuggeſtion is made for a prohi- 
bition, a c::;/ultation ſhall be awarded. 5 Rep. . 

To move for a prohibition in another court, after mo- 
tion in the Chancery, c. on the fame libel which is 
granted, is merely vexatious, for which a cogſaltation ſhall 
be had. Cro. Zliz. 277. Where a conſultation is granted 
upon the right of the thing in queſtion, there a new pro- 
hibition ſhall never be granted on tke ſame libel; but 
where granted upon any default of the prohibition, in 
form, Ic. there a prohibition may be granted upon the 
ſame libel again. 1 Nel/. Abr. 485. See title Prohibition. 

CONTEMPT, contemptus.] A diſobedience to the rules, 
orders or proceſs of a Court, which hath power to puniſh 
ſuch offence; and one may be impriſoned for a contempt 
done in court; but not for a centempt out of court, or a 
private abuſe. Cro, Elix. 689. But for contempt” out of 
court, an attachment may be granted. Attachment alfo 
lies againſt one for contempt to the court, to bring in the 
offender to anſwer on interrogatories, Sc. and if he can- 
not acquit himſelf, he ſhall be fined. 1 Lill. 305. If a 
ſheriff, being required to return a writ directed to him, 
doth not return the writ, it is a contempt: and this word 
is uſed for a kind of miſdemeanor, by doing what one 
is forbiden ; or not doing what he is commanded. 12 Rep. 
359. And as this is ſometimes a greater, and ſometimes 
a leſſer offence; ſo it is puniſhed, with greater or leis 
puniſhment, by fine, and ſometimes impriſonment. Dyer 
128, 177: 1 Bul}l. 85. | 

It a defendant in Chancery on ſervice of a /#pena, 
does not appear within the time limited by the rules of 
the court, and plead, demur or anſwer to the bill againtt 
him, he is then ſaid to be in contempt ; and Donn 
proceſſes of contempt are in ſucceſſive order award 
againſt him. Theſe are attarhment; attachment with * 
clamations; ; 4 commiſſion of rebeilion ; and finally a /eque/fra- 
tion. 3 Comm. 443. 

An attachment of contempt may ifſue again? a biſhop, 
or other peer: but for not returning a fer; facias de 
bouts eccliſtaſticis, it is proper to move againſt the chan- 
cellor, commiſſary, or official. Rex v. B:brp of St. Aſaph, 
1 i 332. — 

It is a contempt to inſtitute a ſuit fictitiouſſy, though 
the demand is real, either to hurt any perſon, or to get 
the opinion of the court. Coxe v. Phillips, Hardw. 237, 
239.—8ee further title Attachment z and 4 Comm. 283. 

Contempts againſt the King's prerogative z are by refuling 
to aſiſt him for the good of the publick; either in his 
councils, by advice, if called upon; or in his wars, by 
perſonal ſervice, for defence of the realm, againk a rebel- 
lion or invaſion, 1 Haw}. P. C. c. 22. 
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CONTEMPT. 


Under this claſs may be ranked the neglecting to join 
the poſſe comitatus, or power of the county, being there- 
unto required by the ſheriff or juſtices according to the 


Stat. 2 Hen. 5. c. 8; (ſee title Riots ;) which is a duty in- 


cumbent upon all that are 15 years of age, under the 


degree of nobility and able to travel. Lamb. Eliz. 315. 
Contempts againſt the prerogative may alſo be by 
preferring the intereſts of a foreign potentate to thoſe of 
our own; or doing or receiving any thing that may 
create an undue influence, in favour of ſuch extrinſic 
power; as by taking a pen/fon from any foreign prince 
without the conſent of the King. 3 rf. 144.— Or by 


diſobeying the king's lawful commands; whether by 


writs iſſuing out of his courts of juſtice, or by a ſummons 
to attend his privy council; or by letters from the king 
to a ſubject, commanding him to return from beyond 
the ſea; (for diſobedience to which his lands ſhall be 
ſeized till he doth return, and himſelf afterwards puniſh- 
ed;) or by his writ of ze exeat regne or proclamation 
commanding the ſubject to ſtay at home. 


Diſobedience to any of theſe commands is a high miſ- 
priſion and contempt ; and fo, laſtly, is diſobedience to 


any at of parliament, where no particular penalty is 
aſſigned ; for then it is puniſhable, like the reſt of theſe 
contempts, by fine and impriſonment, at the diſcretion 
of the King's courts of juſtice. 4 Comm. 122: See alſo 


1 Hawk. P. C. cc. 22, 23, 24: And this Dict. titles Oaths, - 


Ling. 
CONTENEMENT, contenementum.] Is ſaid to ſignify 


- a man's countenance or credit, which he hath together 


vi h, and by reaſon of, his freehold: in which ſenſe, it 


is uſed in the Stat. of 1 Ed. 3. and other ſtatutes: and 


Spelman in his Glaſſary ſays, contenementum eff &/timatrio 
et conditionis forma, qua quis in repub. ſubſiſtit. But con- 
tenement is more properly that, which is neceſſary for the 
ſupport and maintenance of men, agreeable to their 
ſeveral qualities, or ſtates of life. See Magna Charta, 
c. 14: and Glarvil, lib. 9. c. 8. and this Dit. tit. Dreſs. 
CONTINGENT LEGACY, See title Legacy. 
CONTINGENT REMAINDER, Contingent or ex- 
ecutory remainders (whereby no preſent intereſt paſſes) are 
where. the eſtate in remainder is limited to take effect, 
either to a dubious and uncertain pern, or upon a dubi- 
ous and uncertain evert ; ſo that the particular eſtate 
may chance to be determined, and the remainder never 
take effect. 3 Rep. 20: 2 Comm. 169: And ſee 10 Rep. 
85 : See this Dict. titles Efate, Limitation, Remainder ; 
and alſo title Executory Dewi/e. 
CONTINGENT USE, Is a uſe limited in a convey- 
ance of land, Which may or may not happen to velt, ac- 
cording to the contingency expreſſed in the limitation of 
fach 4%: a w/e in contingency is ſuch which by poſſibility may 
happen in poſſeſſion, reverſion or remainder. 1 Rep. 121. 
CONTINUAL CLAIM, See title Claim. 
CONTINUANCE. Is the continuing of a cauſe in 
court, by an entry upon the records there for that purpoſe. 
There is a continuance of the affize, &c. And continuance 
of a crit or action is from one term to another, in caſe 
Where the ſheriff hath not returned a former writ, iſſued 
out in the ſaid action. Xitch. 262. Continuances and eſ- 
ſoins are amendable upon the roll, at any time before 
judgment: they are the acts of the court, and at Com- 


mon law they may amend their own acts before judgment, | 


CONTRACT. 


though in another term ; but their judgments are only 
amendable in the ſame term wherein they are given. 


3 Lev. 431. Upon an Original, a term or two or three 


terms may be meſne between the teſte and the return ; 
and this ſhall be a good continuance ; for the defendant is 
not at any prejudice by it, and the plaintiff may give a 
= to the defendant beyond the common day, if he 
will. pen - 

But a continuance by capias ought to be made from term 
to term, and there cannot be any meſne term, becauſe the 
defendant ought not to ſtay ſo long in priſon. 2 Darv. 
Abr. 150. If a man recover upon demurrer, or by de- 
fault, Oc. and a writ cf inquiry of damages is awarded, 
there ought to be continuances between the firſt and ſecond 
judgment, otherwiſe it will be a diſcontinuance ; for the 
firſt is but an award, and not compleat, till the ſecond 
judgment, upon the return of the writ of inquiry of da- 
mages. Ibid. 153. If the plaintiff be nonſuit, by which 
the defendant is to recover coſts; if the plaintiff will not 
enter his continuances, on purpoſe to ſave the coſts, the de- 
fendant ſhall be ſuffered to enter them. Go. Fac. 316, 
317. The courſe of the Court of King's Benth is to enter 
no continuance upon the roll, till after iſſue or demurrer, 
and then to enter the continuance of all upon the back, 
before judgment : and if it is not entered, it is error. 
Trin. 16 Fac. B. R. Vide titles Diſcontinuance, Proceſs. 

CONTINUANDO, A word uſed in a ſpecial declara- 
tion of treſpaſs, when the plaintiff would recover dama- 
ges fc; ſeveral treſpaſſes in the ſame action: and to avoid 
multiplicity of ſuits, a man may in one action of treſpaſs 
recover damages for many treſpaſſes, laying the firſt to 
be done with a continuando to the whole time, in which 
the reſt of the treſpaſſes were done; which is in this 
form, Continuando- (by continuing the treſpaſs aſore ſaid, Ic. 
from the day aforeſaid, £c.) until ſuch a day, including 
the laſt treſpaſs. Terms de Ley. | 

In treſpaſs with a continnando of divers things, though 
of ſome of thoſe things there could be no continuando, yet 
it ſhall be good for thoſe things for which the continrando 
could be, and not for the others: but if the continuando 
had been particularly of ſuch things whereof a continuando 
could not be, then it had been novght. 3 Lev. 94. 
Every day's treſpaſs is ſaid to be a ſeveral treſpaſs; tho? 
a continuando may not be of men's continuing a treſpaſs 
day and night, for ſome time together; for mankind muſt 
take ſome reſt: where cattle do treſpaſs upon ground, 
they are continually treſpaſſing night and day, and there- 
fore the continuando in that caſe is good. 1 Lill. Abr. 307. 
Treſpaſs for breaking an houſe with a continuando, is 
good; and until a re-entry is made, the continuation of 
the poſſeſſion, is a continuing of the treſpaſs. Lutw. 
1342. See title Te/þuſs. | 

CONTRABAND GOODS, From contra, and the Ital. 
bando, an edict or proclamation.] Are thoſe which are 
prohibited by act of parliament, or the King's proclama- 
tion to be imported into, or exported out of this into 
any other nation. See titles Nawigation- As : Cuſtoms. 

CONTRACAUSATOR, A criminal, or one proſe- 
cuted for a crime: this word is mentioned in Leg. H. 1. 
cap. 61. 

CONTRACT, contractus.] A covenant or agreement 
between two or more perions, with a lawful conſideration 
or cauſe, Vest. Symb. part 1. As if a man ſells his horſe 

or 


CONTRACT, 


or other thing to another, for a ſum of money ; or cove- 
nants in conhderation of 201. to make him a leaſe of a 
farm, Sc. theſe are good contra 7s, becauſe there is a 


9:41 pro que, or one thing for another: but if a perſon. 


make promiſe to me, that I ſha'l have 205. and that he 
will be debtor to me therefore, and after I demand the 2os. 
and he will not give it me, yet ihall never have any action 
to recover this 20s. becauſe this promiſe was no contract, 
but a bare promiſe, or u pattun ; though if any thing 
were given for the 209 if it were but to the value of a 
penny, then it had been a good contract. See titie Cu- 
ficteration. 

Every contra doth imply in itſelf an ai in law, 
to pe form the ſame; for a contra? would be to no pur- 
poſe, if there were no means to enforce the performance 
thereof. 1 LH. Abr. 308, Where an action is brought 
upon a contract, and the plaintiff miſtakes the /um agreed 
pon, he will fail in his action: but if he brings his action 
on the promiſe in Iato, which ariſes from the debt, there, 
although he miſtakes the ſum, he thall recover. Aleyn 29. 
See titles Aion, Afumpſet. 

There is a diverſity where a day of payment is limited 
on a contra, and where not; for where it is limited, the 
contract is good preſently, and an action lies upon it, 
without payment: but in the other not: If a man buys 
20 yards of cloth, Sc. the contra is void, if he do not 
pay the money preſently ; but if day of payment be given, 
there the one may have an action for the money, and the 
other trover for the cloth. Dyer 30, 293. Where a ſeller 
ſavs to a buyer, he will ſell his horſe for ſo much, and the 
buyer ſays he will give it; if he preſently tell out the 
money it is a contract ; but if he do not, it is no contra#. 

% Max. 87: Hob. 41. The property of any thing 
fold is in the buyer immediately by the contra# ; though 
regularly it muſt be delivered to the buyer, before the 
ſeller can bring his action for the money. Noy 88. If 
one contract to buy a horſe or other thing of me, and no 
money is paid, or earneſt given, nor day ſet for payment 
thereof, nor the thing delivered ; in theſe caſes, no action 
will lie for the money, or the thing ſold, but it may be 
fold to another. Phwd. 128, zog. 

All contracts are to be certain, perfect and compleat : 


For an agreement to give ſo much for a thing as it ſhall | 


be reaſouably worth, is void for incertainty ; ſo a promiſe 
to pay money in a ſhort time, Ic. or to give ſo much, 
if he likes the thing when he ſees it. Dyer 91: 1 Bull. 
92. But if I contra? with another to give him 107. for 
ſuch a thing, if I like it on ſeeing the ſame; this bargain 
is ſaid to be perfect at my pleaſure: though I may not 
take the thing before I have paid the money; if I do, the 
ſeller may have treſpaſs againſt me; and if he ſell it to 
another, I may bring an action on the caſe againſt him. 
Ney tog. If a contract be to have for cattle fold 10/7. if 
the buyer do a certain thing, or elſe to have 20/. it is a 
good contract, and certain enough, And ifI agree with a 
perſon to give him ſo much for his horſe, as J. S. {hall 
judge him worth, when he hath judged it, the contract 
is compleat, and an action will lie on it; and the buyer 
ſhall have a reaſonable time to demand the judgment 
of J. S. But if he dies before the judgment is given, 
the contra? is determined. Perk, ſect. 112, 114: Shep. 
Abr. 294. 

In contra, the time is to be regarded, in and from 


which the contra is made: the words ſhall be taken in 


CONT 


the common and uſual ſen, as they are taken in that 
place where ſpoken ; and the law doth not fo much look 
upon the form of w2rd;, as on the /ubfance and mind of the 
parties therein. 5 Rep. 83: 1 Bull. 175. A contract for 
goods may be made as well by word of mouth, as by deed 
in writing ; and where it is in writing only, not fealed 
and delivered, it is all one as by word. Bat if the can- 
tra# be by writing ſealed and delivered, and ſo turned 
into a deed, then it is of another nature; and ia this 
caſe generally the action on the verbal cantra is gone, 
and ſore other activu lies for breach thereof. Plot. 130, 
309: Dyer go. | | 

Contradt:, not to be performed in a year, are to be in 
writing, ſigned by the party, &c. or no action may be 
brought on them: butif no day is ſet, or the time 15 un- 
certain, they may be good without it. Star. 29 Car. 2. 
c. 3. And by the ſame ſtatute, no contra for the ſale of 
goods for 101. or upwards, thall be good, unleſs the 


buyer receive part of the goods fold ; or give ſomething 


in earneſt to bind the contra; or ſome note thereof be 
made in writing, ſigned by the perſon charged with the 
conſract, Sc. See title Fraud; Agreement III, IV. 

If two perſons come to a draper, and one ſays, let this 
man have ſo much cloth, and I will pay you ; there the 
ſale is to the undertaker only, though the delivery is to 
another by his appointment: but if a contra be made 
with A. B. and the vendor (cruples to let the goods go 
without money, and C. D. comes to him and deres him 
to let A. B. have the goods, and undertakes that h ſhall 
pay him for them, that will be a promiſe within the ſta- 
tute 29 Car. 2. c. 3, and ought to be in writing. Md. 
Caf. 249. 

A contra made and entered into upon good conſidera- 
tion, may for good conſiderations be diſſolved. See Agree- 
ment and Sale. As to Uſurions Contracts, See title Uſury. 

CONTRAFACTION, contrafactio.] A counterfeit- 
ing; contrafactio /z://i regis, a counterfeiting the King's 
ſeal. Blount. 

CONTRA roxman CorLaTionts, A writ that 
lay where a man had given lands in perpetual alms, 
to any late houſes of religion, as to an abbot and convent, 
or to the warden or maſter of any hoſpital and his con- 
vent, to find certain poor men with neceſſaries, and do 
divine ſervice, Sc. If they aliened the land, to the diſ- 
heriſon of the houſe and church, then the donor or his 
heirs, ſhould bring this writ to recover the lands. It was 
had againſt the abbot er his ſucceſſor ; not againſt the 
alienee, though he were tenant of the land: and was 
founded upon the ſtatute of m. 2. c. 1: Rep. Orig. 
238: F. N. B. 210. 

Cox TRA FORMAM FrorraNuEN TI, A writ that 
lay for the heir of a tenant enfeoffed of certain lands 
or tenements, by charter of teoffment from a lord to make 
certain ſervices and ſuits to his court, who was after- 
wards diſtrained for more fervices than were mentioned in 
the charter. Reg. Orig. 179: Old Nat. Br. 162. 

ConTRA FORMAM STATUTI, centrary 1 the form 
of the latute in ſuch caſe made and provided. The uſual 
concluſion of every indictment, Yc. laid on an offence 
created by Katute. 

If one fatute be relative to another, a3 where the former 
making the offence, the latter adds a penalty, the indictment 
ougit to conclude contra formam ftatutorum, 2 Ha!e's Pl, C. 
17 3+ cab. 24. 
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Were there are ſeveral fatutes, and it does not appear 
on which the information is founded, the concluding con- 
tra formam Ratuti is ill. Cro. Fac. 142. pl. 19. Broughton 
v. Moo, cited as adjudged in Talbot al. Where one 
act mates the offence, and another gives the penalty, an infor- 
mation muſt be contra formam flatutorum; in the caſe of 
Talbot and Sheldon, indicted for recuſancy contra forman 
Ratuti, 23 Elix. c. 1. and the judgment reverſed becauſe 
the penalty was demanded ; for the 10 Elis. made the 
offence, and the 23d gave the penalty: but, it the in- 
formation had been for the offence only, it had been 
good; per Cote. Ow. 135. Trin. g Fac. See 5 Vin. Abr. 
552, 556.—5ee ſurther titles Sra7ntes, Indlictment. 

CONTRAMANDATIOPLACITIH, A reſpiting or 
giving a defendant further time to anſwer; or a counter- 
mand of what was formerly ordered, Leg. H. 1. c. 59. 

CONTRAMANDATUM, Is ſaid to be a lau ful ex- 
cuſe which the defendant in a ſuit by attorney alledgeth 
for himſelf, to ſhew that the plaintiff hath no caute of 
complaint. Blgunt. 

CONTRAPOSITIO, A plea or anſwer, Leg. Hen. 


1. % . 
CoNTRARIENTS, In the reign of King Edw. 2. 


omas Earl of Lancaſter taking part with the Barons 
againſt the King, it was not thought fit, in reſpect of 


their great power, to call them rebels or traitors, but 


contrarients: and hence we bave a record of thole times, 
called Rotulum Contraricntium. 


CONTRATENERE, To with-hold. Si quis decimas | 


contrateneat. Leg. Alfred! apid Brampion, c. g. 
CONTRIBULES, contribunales, kindred or coulins. 
Lamb. p. 75. 5; 
CONTRIBUTION, conrributic.] Is where every one 
pays his ſhare, or contributes his part to any thing. One 
Zarcener ſhall have contribution againſt another; one Heir 
have contribution 2gaink another heir, in equal degree: and 
one furchaſer ſhall have contribution againſt another. Alſo 
confors in à ſtatute ſhall be equally charged, and not one 


of them folely extended. 3 Rep. 12; 13, Cc. On a ſta- 


tice or recogniſance, there is a contribution and ſtay till 
the. full age of the heir, &c. and this doth extend to the 
l-:Jee for life or years, of the conuſor, who has part of 
the land liable, and the heir within age the reſidue; for 
the land of every one of them ought to be charged equal- 
ly, becauſe the whole is liable to the judgment; and this 
cannot be, if daring the nonage, the burden ſhall fall 
upon one only. Jerk. Cent. 36. If lands are mortgaged, 
and then deviſed to one perſon for life, with remainder 
to another; br dewiſces ſhall make contribution to pay- 
ment of the mortgage- money. Chan. Caſ. 224, 271.— 
See title Morigage. 

Where goods are cal into the ſea, for the ſafe-guard 
of a ſhip, or other goods, c. aboard in a tempeſt; there 
is a cortributien among merchants, towards the loſs of the 
owners. See title Inſurance. And where a robbery is com- 
mitted on the highway, and damages are recovered 


againſt one or a few perſons, in an action againſt the 


b:»drcd, the reſt of the inhabitants ſhall make ccntribution 
to the ſame. 27 Eliz. c. 13. See title Robbery. 
CoNrRIBUTIORE Facienda, A. writ that lieth 
where there are tenants in common, that are bound to 
do one thing, and one 1s put to the whole burden; as 
where they jointly hold a mill pro indiviſo, and take the 
profits equally, and the mill falling into decay, one of 
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them will not repair the mill; now the other ſhall have 
a writ to compel him to contribute to the reparations, 
And if there be three coparceners of land, that owe ſuit 
to the lord's court, and the eldeſt performs the whole; 
then may ſhe have this writ to compel the other to make 
their contribution, So where one ſuit 1s required for 
land, and that land being fold to divers perſons, ſuit is 
demanded of them all, or ſome of them by diſtreſs, as 
entirely as if all the land were fill in one. Reg. Orig. 175 : 
F. N. B. 162. a 
CONTROLLER, Fr. contrerolleur, Lat. contrarotulator.] 
An Overſeer or officer relating to public accounts, Sc. 
And we have divers officers of this name; as controller of 
the King's Honſebeld; of the Nagy; of the Cums; of 
the Exci/e; of the Mint, Sc. And in our courts, there 
is the controller of the Hamper, of the Pipe, and of the 
Pell, Sc. The office of Controller of the Hor ſehold, is to 
control the accounts of the Green Cloth; and he fits 
with the Lord Steward and other officers in the counting- 
houſe, for daily taking the accounts of all expences of 
the houſehold. The Controller of the Navy controls the 
payment of wages ; examines and audits accounts ; and 
inquires into rates of ſlores for ſhipping, &c. Contrellcr; 
of the Cuſtoms and Exciſe, their office is to control the ac- 
counts of thoſe revenues. And the Controller of the Mint, 
con:rols the payment of wages, and accounts relating to 
the ſame. Controller of the Hamper is un officer in the 
Chancery attending the Lord Chancellor daily in term- 
time, and upon ſeal-days; whoſe office is to take all 


things ſealed from the Clerk of the Hamer, incloſed in 
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bags of leather, and to note the juſt number and effect 
of all things ſo received, and enter the ſame in a book, 
with all the duties appertaining to bis Majeſty, and other 
officers for the ſame. The Controller of the Pipe is an 
officer of the Exchequer, who writes out ſummons twice 
every year to the ſheriffs to levy the farms and debts of 
the Pipe; and keeps a controlment of the Pipes, Sc. 
Controller of the Pell is alſo an officer of the Exchequer ; 
of which ſort there are two, who are the Chamberlain's 
clerks, that do or ſhould keep a controlment of the Pell, 
of receipts and goings out: and this officer was origi- 
naliy ſuch as took notes of other officers? accounts or re- 
ccipts, to the intent to diſcover if they dealt amiſs, and 
was ordained for the Prince's better ſecurity. Feta, lib. 1. 
cap. 18: Stat. 12 Ed. 3. cap. 3. This laſt ſeems to be 
the original uſe and deſign of all Controllers. 

CONTROVER, contrexverr. ] Signifies in our law 
one that of his own head deviſes or iavents falſe news. 
2 Int. 227. : 
CONVENABLE, .] Apreeable. Stat. 27 Ed. z. 
c. 21. See Covenadle. 

CONVENIENT, conveniens ] Of the uſe of this word, 
Sir Edww. Coke in his Inilitute ſays, — Nen ſolum quod licet 
Jed quod eff conveniens eft confrderandum, nibil quod eft in- 
conveniens e/t /icitum. 1 Tn/?. 66. 

CONVENT, conrentvs. ] Signiſies the fraternity of an 
abbey or priory ; as ſocietas doth the number of fellows in 
a college. Brad. lib. 2. c. 35.—See title Monaftery, Mort- 
main. 

-CONVENTICLE, conventicutum.] A private aſſembly 
or meeting for the exercile of religion ; firlt uſed as a term 
of diſgrace for the meetings of „il in this nation, 
above two hundred years ſince: and now applied to the 
illegal meetings of the Non-conformifts: it is mentioned in 

| | | the 
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the ſtatutes 2 Hen. 4. c. 15: 1H. 6. c. 3. and 16 Cor. 2. 
c. 4; which ſtatute was made to prevent and ſuppreis c- 
wenticles: and by Stat. 22 Car. 2. cap. 1, It is enacted, 
that if any perſons of the age of ſixteen years, ſubjects 
of this kingdom, ſnall be preſent at any conventtcle, where 
there are five or more aſſembled, they ſhall be fined 55. 
for the firſt offence, and 109. for the ſecond ; and per- 
ſons preaching incur a penalty of 204. Alſo ſuffering a 
meeting to be held in a houſe, ©. is liable to 200. pe- 
nalty. Juſtices of peace have power to enter ſuch houſes, 
and ſeize perſons aſſembled, c. And if they negle& 
their duty, they ſhal! forfeit 100 J. And if any conſta- 
ble, &c. know of ſuch meetings, and do not inform a 
juſtice of peace, or chief magiſtrate, he ſhall forfeit 50. 
But the Hat. 1 V. . A. 1.e. 18, ordains that pro- 


teſtant diſſenters ſhall be exempted from penalties: though- 


if they meet in a houſe, with the doors locked, barred, 
or bolted, ſuch diſſenters ſhall have no beneſit from that 
ſtatute. By Stat. 10 An. c. 2, Officers of the government, 
Sc, preſent at any converticle, at which there ſhall be 
ten perſons, if the Royal family be not prayed for in ex- 
preſs words, ſhall forfeit 4o/. and be diſabled. See titles 
Hereſy, Non-cenformif!s, Religion. 

CONVENTIO, A word uſed in ancient law-plead- 
ings, for an agreement or covenant: as A. B. gueritzr, 
&c. de C. D. Sc. pro eo quod non teneat conventionem, 
Se. There 1s a ſtrange record of the court of the manor 
of Hatjicld, in Com. Ebor. held anno 11 Ed. 3, relative to 
a convention to ſell the Devil, and on earneſt given, and 
non- delivery, action brought; which on hearing was ad- 
judged in infe num. 

CONVENTIONE, A writ that lies for the breach 
of any covenant in writing, whether real or perſonal : 
and it is called a Writ f Covenant. Reg. Orig. 115: 
J. N. B. 145. 

CONVENTION, A parliament aſſembled, but in 
which no act is paſſed, or bill ſgned. Dick. 

The term Convention, is rather applied to the meeting 
of the Lords and Commons, without the aſſent of, or 
being called together by, the King; and which can only 
be juſtified ex nece{/itate ret. 

Of this nature was the Conteriion-Parliament, which 
reſtored King Char/es II. and which met above a month 
before his return: the Lords by their own authority, and 
the Commons in purſuance of writs iſſued in the name of 
the keepers of the liberty of E-2/and by authority of par- 
liament. And if this Convention had not ſo met, it was 
morally impotfible that the kingdom ſhould have been 
ſettled in peace. | 

in a ſimilar manner, at the time of the Revolution, 
A. D. 1688, the Lords and Commons by their own au- 
thority, and upon the ſummons of the Prince of Orange, 
(afterward Milllam III.) met in a Convention, and therein 
diſpoſed of the Crown and Kingdom. And it is declared 
by Stat. 1 V. & . ft. 1. c. 1. that this Convention was 
really the two houles of parliament, notwithſtanding the 
want of writs or other defects of form. 

If we may be allowed to ſuppoſe a poſſible caſe, that 
the whole Royal line ſhould at any time fail and become 
extinct, which would indiſputably vacate the throne ; in 
this ſituation it ſeems reatonable to. preſume that the body 
of the nation, conliiling of Lords and Commons, would 
have a right to, meet and ſettle the government: other— 
wite there muit be po government at all, But whenever 


| 
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the throne 1s full, no national meeting, ror any meeting 
pretending to be ſuch, can be legal, but the parliament 
aſtembled by command of the King. See title Parliament. 
and 1 Comm. 151, 2. 

The Conſtitution of Great Britain having placed the re- 
preſentation of the nation, and the expreſſion of the na- 
tional, will in the parliament, no other meeting or Con- 
vention even of every individual in the kingdom, would 
be a competent organ to exprels that will; and meetings 
of ſuch a nature tending merely to ſedition, and to de- 
lude the people into an imaginary aſſertion of rights, 
which they had before delegated to their repreſencatives 
in parliament, could only tend to introduce Anarchy and 
Confuſion; and to overturn every ſettled principle of 
government. Ano act of parliament was paſſed in Irelina, 
in the year 1793 to prevent any ſuch meetings or Can- 
ventioms; and a few ignorant individuals, who in the ſame 
year had dared to aſſemble under that title in Scotland, 
were quickly difperied, and their leaders convided of ſe- 
ditious practices; for which they were ſentenced to 
tranſportation. See further titles Parliament, Treaſon, 
Seditions £{Jemblies. 


CONVENTUALS, Religious men united together in 


a convent or religious houſe, Corvel, 


CONVENTUAL CHURCH, A church that conſiſts 
of regular clerks, profeiling ſome order of religion; or 
of Dean and Chapter, or other ſocieties of Spiritual 
men. 

CONVERSION, Is where a perſon finding or having 
the goods of another in his poſſeſſion, converts them to 
his own uſe, without the conſent of the owner, and for 
which the proprietor may maintain an adlion of Torrey 
and Coxver/ion againſt him.—And refuſal to reſtore goods 
is, prima facie, iufficient evidence of a converſion, though 
it does not amount to a converſion, 10 Rep. 56: 3 Comm. 
15 2. See title Trover. 

CONVERSOS. The Fes here in EAgland were for- 
merly called Conver/os, becauſe they were converted to 
the Chr;/7zan religion. King Hen. III, built an houſe for 
them in London, and aliowed them a competent proviſion 
or ſubſiſtence for their lives; and this houſe was called 
D:mus Converſorum. But by reaſon of the valt expences 
of the wars, and the increaie of thoſe cd rt, they be- 
came a burden to the Crown; fo that they were placed 
in abbeys and monaſteries for their ſupport and mainte- 
nance. And the 7ervs being afterwards baniſhed, King 
£4, III, in the 5 iſt year of his reign, gave this houſe 
which had been uſed for the converted Jets, for the 
keeping of the Rolls; and it is ſaid to be the ſame which 
was till lately enjoyed by the Maſter of the Rolls. Blount, 
Harg : Co. Lit. 271 6. 

CONVEYANCE, A deed which paſſes or conveys 
land from one man to another. Correyance by feoffment, 
and idem, was the general conveyance at Common law; 
and it there was a tenant in pclleflion, ſo that livery 
could not be made, then was the reverſion granted, and 
the tenant always attorned : alſo upon the ſame reaſon, 
a leaſe, and releaſe was held to be a good conveyance, to 
paſs an eltate ; but the leſſee was to be in actual poſ- 
ſeſſion, before the releaſe. But the leaſe is now conſi- 


dered as operating ſo as to give the poſſeſſion, which it 

does in point of law. 
By the Common law, when an eſtate did not paſs by 
teofiment, the vendor made a leaſe for years, and the 
leſtee 
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leſſ-e actually entered; and the leſſor granted the rever- 
fion to anocher, and the leſſke attorned: afterwards, 
when an inheritance was to be granted, then likewiſe 
was a leaſe for vears uſually made, and the leſſee entered 
(as before and then the leſſor releaſed to him: bat after 
the /atu'e of ufs, it became an opinion, that ifa leaje for 
years was made upon a valuable conſideration, a releafe 
might operate upon it without an actual entry of the 
Iefive ; becauſe the ſtatute did execute the leaſe, and 
raiied an ufe preſently to the lefſee: and ſerjeant oor 
was the firſt who practiſed this way. 2 Mod. 251, 252. 
The moit common Ceavtyances now in uſe are Weeds of 


git, tarzain and ſale, leaſe and releoſe, fixes and recoveries, 


[clllements to uſes, &c. | 


The following further obſervations on conveyances at 
Common law and thoſe which derive their effect from the 
ſtatute ef Utes, are abridged from the long and learned 
note on 1 It 27165; towhich the curious enquirer is 
referred for a more particular inveſtigation of the ſubject. 
See alſo this Dict. titles Deed; Efate; Leaſe and Releaſe ; 
Limitation ; Truſts ; Uſes. 

FeoFFMENTS and GRAS were the two chief modes 
uſed in the Common law for transferring property. 
'The moſt comprehenſive definition which can be given of 


a FeoryrMENT ſeems to be, a conveyance of corporal here- 


ditaments, by delivery of the poſſeſſion, upon, or within 
view of, the hereditaments conveyed. This delivery was 
thus made, that the lord and the other tenants might be 
witneſles to it. No charter of feoffment was neceſſary ; 
it only ſerved as an authentication of the tranſaction ; 
and when it was uſed, the lands were ſuppoſed to be 
transferred, not by the charter, but by the livery which 
it authenticated. Soon after the Conqueſt, or perhaps 
towards the end of the Saxen government, all eſtates 
were called bes; the original and proper import of the 
word feoffment is, the grant of a fee. It came after- 
wards to ſignify a grant with livery of ſeiſin of a free 
inheritance to a man and his heirs: more reſpect being 
had to the perpetuity, than to the feudal tenure, of the 
eſtate granted. In early times, after the Conquelt, 
charters of Feoffment were various in point of form. 
In the time of Ed. I. they began to be drawn up in a 
more uniform ſtile. The more antient of them generally 
run with the words ded!, conceſſi, or donati. It was not 
till a later period that feo/avi came into uſe, The more 
antient feoffments were alſo uſually made in conſidera- 
tion of, or for the homage and ſervice of the feoffee, and 
to hold of the feoffor and his heirs. But after the Sar. 
Puiaemptores, (18 E. 1. f. 1.) feoffments were always made 
to hold to the chief lords of the fee, without the words 
pro homagio & ſervitio. See further, 1 Inf. G: 2716. 
The proper limitation of a feoffment is to a man and 
his heirs; but feoffments were often made of conditional 
fees, (or of eſtates-tail as they are now called,) and of 
life-eſtates ; to which may be added, feoffments of eſtates 
given in frankmarriage and frankalmoigne. To make 
the feeffment complete, the feoffor uſed to give the 
feoffee ſeiſin of the lands: this is what the feudiſts call 
Inveſtiture. It was often made by ſymbolical tradi- 
tion, but it was always made upon or within view of 


the lands. When the King made a feoffment he iſſued 


his writ to the ſherif, or ſome other perſon to deliver 
ſeiſin: other great men did the ſame ; and this gave riſe 
to powers of attorney, See Mad, Form. pref, 


** 


A Gran in the original ſiguification of the word, 
is a conveyance or transfer of an izcorporea! hereditament, 
As livery of ſeiſin could not be had of theſe, the trans- 
fer of them was always made by wriiing, in order to 
produce that notoriety, which in the transfer of corporeal 
hereditaments was produced by delivery of the poſſeſſion. 
But in other reſpeQs a feoffment and a grant did not 
materially differ, 

Such was the original diſtintion between a feoffment 
and a graut; but from this real difference in their - 
je matter only, a difference was ſuppoſed to exitt in 
their operation. A Ffeoffment viſibly operated on the / 


fen; 2 grant could only operate on the right of the - 


party conveying. Now as poſſeſlion and frechold were 
ſyronimous terms, no perſon being conſidered to have 
the poſſeſſion of the lands but he who had at leaſt an 
eſtate of freehold in them, a conveyance which was con- 
ſidered as transferring the poſſeſſion, mult neceſiarily be 
conſidered as transferring an eſtate of freehold ; or, to 
ſpeak more accurately, as transferring the whole fee. 
But this reaſoning could not apply to grants; their eſ- 
ſential quality being that of transferring things which 
did not lie in poſſeſſion: they therefore could only tranſ- 
fer the right; that is, could only transfer that eſtate 
which the party had a right to convey. It is in this 
ſenſe the expreſſions are to be underſtood, that a feoff- 
ment 1s a tortious and a grant a rightful conveyance. See 


title Difci/in. 


This appears to have been the outline of conveyances 
at Common law. The introduction of uſes produced a 


great revolution in this reſpect. Uſes at the Common 


law, were, in moſt reſpects what truſts are now. When 
a feoffment was made to uſes, the legal eſtate was in the 
feoffee. He filled the poſſeſſion, did the feudal duties, 
and was in the eye of the law the tenant of the fee. 
Tie perſon to whoſe uſe he was ſciſed, called the cu 
gue uſe, had the beneficial property of the lands; had a 


right to the profits; and a right to call upon the feoffee 


to convey the eſtate to him, and to defend it againſt 
ſtrangers. This right at firlt depended on the con- 
ſcience of the feoffee : if he with-held the profits from 
the cgſtuy que uſe, or refuſed to convey the eſtate as he 
directed, the feoffee was without remedy. To redreſs 
this grievanee the writ of /a5pzna was deviſed, or rather 
alopted from the Common -law courts, by the court of 
Chancery, to oblige the feoffee to attend in court and 
diſcloſe the truſt; and then the court compelled him 
to execute it, 

'Thus uſes were eſtabliſhed : they were not conſidered 
as iſſuing out of, or annexed to the land, as a -rent or 
condition, or a right of common; but as a zu re- 
poſed in the feoffee, that he ſhould diſpoſe of the lands 
at the diſcretion of the guy que v/e, permit him to re- 
ceive the rents, and in all other reſpects have the bene- 
ficial property of the lands. To all other perſons except 
the ce/ſtuy que uſe, the feoffee was as much the real owner 
of the fee as if he did not hold it to the uſe of another: 4; 
wife was entitled to dower ; bis infant heir was in ward- 
ſhip to the lord; and upon % attainder the eſtate was 
ſorfeited. 

To remedy theſe inconveniences, the Stat. 27 H. g. c. 10. 
was paſſed ; by which the poſſeſſion was deveſted out of 
the perſons ſeiſed to the uſe, and transferred to the 


| ceftuy que uſe, For by that ſtatute it is enacted “ that 


when 
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when any perſon ſhall be ſeiſed of any lands to the uſe, 
confidence, or truſt of any other perſon or perſons, by 
reaſon of any bargain, ſale, feoffment, fine, recovery, 
contract, agreement, will, or otherwiſe; in ſuch caſe the 
perſons having the uſe, confidence or truſt, ſhould from 
thenceforth be deemed and adjudged in lawful ſeiſin, 
eſtate and poſſeſſion of and in the lands, in the ſame 
quality, manner and form as they had before in the 
uſe.” — There ſeems to be little doubt but that the in- 
tention of the Legiſlature in paſling this act, was utterly 
to annihilate the exiſtence of z/es conſidered as diſtinct 
from the poſſeſſion. But they have been preſerved under 
the appellation of . The courts heſitated much be- 
fore they allowed them under this new name. And at 
length ſecret modes of transferring the poſſeſſion itſelf, 
have been diſcovered, and have totally ſuperſeded that 
notorious and publick mode of transferring property, 
which the Common law required, and the ſtatute intend- 
ed to reſtore ; and many modifications or limitations of 
real property have been allowed, which the Common law 
did not admit. See title Leaſe and Releaſe. 

A ſon did give and grant lands to his mother, and her 
heirs; though this was a defeCtive conveyance at Common 
law, yet it was adjudged good by way of 2, to ſupport 
the intention of the donor, and therefore, by theſe words, 
an e did ariſe to the mother by way of covenant to fand 
feiſed. 2 Lev. 225. A feoffment without /ivery ard ſeiſia, 
will not enure as a grant; but where made in conſide- 
ration of a marriage, Cc. it has been adjudged, that it 
did enure as à covenant to fland ſciſei to uſes. 2 Lev. 213. 

Tenant in fee, in conſideration of marriage, covenanted, 
granted, and agreed all that meſſuage to the ule of him- 


ſelf for life, then to his wife for life, for her jointure, 
then to their firit ſon in tail male, Sc. Now by theſe 


words it appeared, that the huſband intended ſome be- 
neſit for his wife, wherefore the court ſupplied other 
words to make the conveyance ſenſible. 1 Lutw, 782: 
1 Inſt. 271 b. n. 

A conveyance cannot be fraudulent in part, and good 
as to the reſt: for if it be fraudulent and void in part, it 


is void in all, and it cannot be divided. 1 Lil. A6r. 311. 


Fraudulent conveyances to deceive creditors, defraud pur- 
chaſers, Hr. are void, by Stats. 13 Eliz. cap. 5: 27 Eliz. 
cap. 4.—dee title Fraud. 


CONVICT AN CONVICTION. 

Convict, corvidu;.] He that is found guilty of an 
offence by verdict of a jury. Staund. P. C. 1:6. Cromp- 
ton ſaith, That convidion is either when a man is out- 
lau ed, or appeareth and confeſieth, or is found guilty 
by the inqueſt : and when a ſtature excludes from clergy 
perſons found guilty of felony, &c. it extends to thole 
who are convicted by confeſſion. Cromp. Ju. 9. The 
law implies that there mult be a conr7ion, before puniſh- 
ment, though it is not ſo mentioned in a ſtatute: and 
where any ſtatute makes a ſecond offence felony, or ſub- 
ject to a heavier puniſhment than the firſt, it is always 
iwplied that ſuch ſecond offence ought to be committed 
after a conviction tor the firſt. 1 Hawk, P. C. c. 10 89: 
c. 41.54 3. 

Jedgment amounts to cenvifion; though it doth not 
follow that every one who is convict, is adjudged. A con- 
viction a the King's ſuit may be pleaded to a ſuit by an 


inſormer, on a penal flatute ; becauſe while in force it 
| 
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| makes the party liable to the forfeiture, and no. one 
ought to be puniſhed twice for the ſame offence : but 
conviction may not be pleaded to a new ſuit by the king. 
: Hawk. P. C. c. 10. A perſon convicted or attainted of 
one felony, may be proſecuted for another, to bring ac- 
ceſſaries to puniſhment, Sc. Fitz. Coron. 379. 

Perſons convicted of felony by verdict, ©. are not to 
be admitted to Sail, unleſs there be ſome ſpecial motive 
for granting it; as where a man 1s not the ſame perſon, 
Sc. for bail ought to be before trial, when it ſtands in- 
different whether the party be guilty, or not. 2 Hawk. 
P. C. c. 15. 5 45, 80. See title Bail. - Conviction of felo- 
ny, and other crimes, diſables a man to be z juror, witneſs, 
c. In our books, conviction and attainder are often con- 
founded. See title Attainder. 

SUMMARY PROCEEDINGS are directed by ſeveral acts of 
porliament for the convi&ion of offenders, and the inflicting 
of certain penalties impoſed by thoſe acts. In theſe there 
is no intervention of a jury, but the party accuſed is ac- 
quitted or condemned by the ſuffrage of ſuch perſon only, 
as the ſtatute has appointed for his judge. 

Of this ſummary nature are all trials for offences and 
frauds contrary to the laws of the Exciſe, and other 
branches of the Revenue: which are to be inquired into 
and determined by the commiſſioners of the reſpective de- 
partments, or by juſtices of peace in the country. And 
experience has ſhewn that ſuch convictions are abſolutely 
neceſſary for the due collection of the public money; and 
are in fact a ſpecies of mercy to the delinquents, who 
would be ruined by the expence and delay of frequent 
proſecutions by action or indictment. 

Another branch of ſummary proceedings, is that be- 
fore ju/tices of the peace, in order to inflict divers petty 
pecuniary mul&s, and corporal penalties, denounced 
by act of parliament, for many diſorderly offences; ſuch 
as common ſwearing, drunkenneſs, vagrancy, idleneſs, 
and a vaſt variety of others ſubjected to their juriſdiction, 
See title Juſice of Peace, and the titles of the various 
offences throughout this Dict. Thefe offences uſed for- 
merly to be puniſhed by the verdi& of a jury in the 
court leets, and ſheriff 's toura, the King's ancient courts 
of law; and which were formerly much revered and re- 
ſpeted, but are now fallen very much into diſuſe and 
contempt. 

The proceſs of theſe ſummary convictions is extremely 
ſpeedy. Though the courts of Common law have 
thrown one check upon them, by making it neceſſary to 
/ummeon the party accuſed before he is condemned; which 


is now held an indiipeniible requiſite, and is highly con- 


ſonant to the general principles of juſtice. See Stra. 261, 
678: Salt. 181: 2 Ld. Raym. 1405.—Atter this ſum- 
mons, the magiſtrate may go on to examine one or more 
witnelies, as the ſtatute may require, upon oath ; and 
then make his conte, of the offender in writiug: upon 
which he uſually iſſues his warrant, either to apprehend 
the oftender, in caſe corporal puniſhment is to be in- 
flicted on him; or elſe to levy the penalty incurred by 
diſtreſs and ſale of his goods, according to the directions 
of the teveral Ratutes Which create the offence, or inſlict the 
puniſhment; and which uiually chalk out the mechod by 
which offenders are to be convicted in ſuch particular caſes. 

Sce further this Dictionary title ice of Peace. 
Burn's Juſtice, title Convition ; and 4 Comm. c. 20, as to 
the poli y of extending this ſummary mode of proceeving. 
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. ſubſidies. 


CONV 
CONVICT RECUSANT, According to the ſtatutes, 


Sce titles Recyſ nt, Papiſt. 
CONVIVIUM, Signifies the ſame thing among the 


laity, as procuratio doth with the clergy, viz. When the 


tenant by reaſon of his tenure 1s bound to provide meat 
and drink for his lord once or oftener in the year. Blunt. 

CONVOCATION, corvecatio.] The aſſembly of the 
repreſentatives of the Clergy, to conſult of eceleſiaſtical 
matters in time of parliament. As there are two houſes of 
parliament, ſo there are two houſes of convecation ; the 
one called the Higher or Upper Houſe, where the arch- 
biſhops and all the biſhops fit ſeverally by themſelves ; 
and the other, the Lower Houſe of Convocation, where all 
the reſt of the clergy fit, i. e. Alldeans and archdeacons, 


one proctor for every chapter, and two proctors for all the 


clergy of each dioceſe, making in the whole number one 
Each convocation houſe hath 
a prolocutor, choſen from among themſelves, and that of 
the lower houſe is preſented to the biſhops, &c. 

The Archbiſhop of Canterbiry is the Preſident of the 
Convocation, and prorogues and diſſolves it by mandate 
from the King. The convocetion exerciſes juriſdiction in 
making of canons, with the King's aſſent: for by the 
Stat. 25 H. 8. c. 19, the convocation is not only to be 
aſſembled by the King's writ; but the canons are to have 
the royal aſſent: they have the examining and cenſuring 
of heretical and ſchiſmatical books, and perſons, Oc. 
But appeal lies to the King in Chancery, or to his dele- 


gates. 4 I. 322: 2 Rel. Abr. 225, But in caſe the 
King himſelf be a party, the appeal lies by Stat. 24 H. 8. 


c. 12, to all the biſhops aſſembled in the Upper Houſe 


of Couvocation. See 3 Comm. 67. 


Mr. Chriftian, in his note on 1 Comm. 280, remarks 
that from the ſtatement there given, the ſtudent would 
perhaps be apt to ſuppoſe that there is only one convo- 
cation at a time. But the King before. the meeting of 
every new parliament, directs his writ to each archbiſhop 


to ſummon a convocation in his peculiar province. 


- Godolphin ſays, that the convocation of the province of 


York, conſtantly correſponds, debates and concludes the 


ſame matters with the provincial ſynod of Canterbury. 
God. 99. But they are certainly diſtinct and independent 
of each other; and when they uſed to tax the clergy, 
the different convocations ſometimes granted different 
In 22 Hen. 8, the convocation of Canterbury 
had granted the King 100,000/. in conſideration of 
which an act of parliament was paſſed, granting a free 
pardon to the clergy for all ſpiritual offences; but with 
a proviſo, that it ſhould not extend to the province of 
Tork, unleſs its convocation would grant a ſubſidy in 
proportion; or unlels its clergy would bind themſelves 
individually to contribute as bountifully. This ſtatute 
is recited at large in G76. Cod. 77. 

All Deans and Archdeacons (as has been already ob- 
ſerved) are members of the convocation of their pro- 
vince ; each chapter ſends one proctor or repreſentative, 
and the parochial clergy in each dice of Canterbury, 
two proctors: but on account of the ſmall number of 
dioceſes in the province of Jet, each archdeaconry elects 
two proctors. In York the convocation conſiſts only of 
one houſe ; but in Canterbury there are two houſes, of 


- which the twenty-two biſhops form the Upper Houle ; 


„ wherein the Archbithop preſides with regal flate,” 


(favs Blackflone, 1 Comm. 279); and betere the reforma- | 


r 
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tion, abbots, priors, and other mitred prelates ſat with 
the biſhops. The Lower Houle of Convocation, in the 
province of Canterbury, conſiſts of twenty-two Deans, 
fifty-three Archdeacons, twenty-four Proctors for the 
Chapters, and forty-four Proctors for the Parochial 
Clergy.—Teotal! 144. 

By Stat. 8 H.6.c.1. the clergy in their attendance on 
the Convocation, have the ſame privilege in freedom 
from arreſt as the members of the Houle of Commons in 
their attendance on Parliament. 

CONUSANCE OF PLEAS, A privilege that a city 
or town hath to hold pleas. See Cogni/ance. 

CONUSANT, Fr. comoi//ant.] Knowing or under— 
ſtanding : as if the ſon be coxy/art, and zgreed to the 
feoffment, Sc. Co. Lit. 159. 

COOPERS, Shall make their veſſels of ſeaſonable 
wood, and mark them with their own marks, on pain of 
35. 44. forfeiture ; and the contents of veſſels are ap- 
pointed to be obſerved under like penalty, as the beer 
barrel ſhall contain thirty-ſix gallons, a kilderkin eigh- 
teen, a firkin nine, c. The wardens of the Cooper: 
company in Londin, with an officer of the mayor, are to 
ſearch all veſſels for ale, beer, and ſoap to be (old there; 
and to mark them that are right, and they may burn 
choſe that be not ſo: and if any cooper, Sc. diminiſh a 
veſſel by taking out the head, or a ſtave thereof, it ſhall 
be burnt, and the offender torfeit 35. 44.—Szat. 23 H. 
8. . 

COOPERTIO, The head or branches of a tree cut 
down; though Coopertio Arborum is rather the bark of 
timber-trees feljed, and the chumps and broken wood, 
Cowel. 

COOPERTURA, A thicket or covert of wood. Chart. 
de Forefta, cap. 12. 

COPARCENERS, porticipes.] Otherwiſe called Par- 
ceners, are ſuch as have equal portion in the inheritance 
of an anceſtor; and by lato are the iſſue female, which, 
in default of heirs male, come in equality to the lands 
of their anceſtors. Bra&. lib. 2. cap. 30. They are to 
make partition of the lands; which ought to be made by 
coparceners of full age, c. And if the eſtate of a copar- 
cener be in part evicted, the partition ſhall be avoided in 


the whole. Lit. 243: 1 [n/. 173: 1 Rep. 87. The Crown 


of England is not ſubject to coparcenary; and there is no 
coparcenary in dignities, Oc. Co. Lit. 27. Stat. 25 H. 8. 
c. 22.— See title Oeſcent; Parceners. 
COPARTNERSHIP. See title Partners and Part- 
ner ſpip. | 
COPE, A cuſtom or tribute due to the King, or lord 
of the ſoil, out of the cad mines in ſome part of Dach- 
Sire; of which Manlove ſaith ; 
Egrefs and regreſs to the King's highway, 
The miners have; aud lot and cope they pay : 
The thirteenth dib of ore within their mine, 
1o the boyd, for lot, they pay at meaſuring time 
Six-pence a load for cope the lord demandt, 
And that is paid to the berghmaſter's hands, &c. 


See alſo Sir John Pettus's Fodinæ Regales, where he treats 
on this ſubject. This word, by Denis ſdlay Bork, as Mr. 
Hagar hath interpreted it, ſignifies a hill: and Cope is 
taken for the ſupreme cover, as the cope of heaven. Alſo 
it is uſed for the roof and covering of a houſe; the upper 
garment of a prieſt, Oc. 

COPIA 
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COPIA LIBELLI DELIBERANDA, A writ that | 


lay where a man could not get the copy of a libel at the 
hand of a judge eccleſiaſtical, to have the ſame delivered 
to him. Reg, Orig. 51. 

COPPA, A cop or cock of graſs, hay or corn divided 
into titheable portions ; as the tenth cock, Sc. This 
word, in ſtrictneſs, denotes the gathering or laying up 
the corn in copes or heaps, as the method is for barley or 
oats, Oc. not bound up, that it may be the more fairly 
and juſtly tithed : and in Kent they till retain the word, 
a cop or cap of hay, ſtraw, Wc. Thorn in Chron. 

COPPER any COPPER ORE. Copper plates and 
copper fully wrought, to what duties liable, 4 & 5 V. 
M. c. g./e.2. All copper may be exported paying 
the lawful duties and cuſtoms, 5 V. & M. c. 17,—See 
title Navigation Acts. 5 : 

COPPER. PLATE ENGRAVINGS,—See title Lite- 
rary Property. 

COPY, copia.] In a legal ſenſe the tranſcript of an 
original writing ; as the copy of a patent, of a charter, 
deed, Cc. A clauſe out of a patent, taken from the 
chapel of the Rolls, cannot be given in evidence ; but 
there mult be a true copy of the whole charter examin- 
ed: it is the ſame of a record. And if upon a trial, 
ſome part of an office copy is given in evidence to prove 
a deed, which deed is to prove the party's title to the 
land in queſtion that gives it in evidence; if that part of 
the office copy given in evidence, be not ſo much of it as 
doth any ways concern the land in queſtion, the court 
will not admit of it: for the court will have a copy of the 
whole given, or no part of it ſhall be admitted. 1 Til. 
Ar. 312, 313. Where a deed is inrolled, certifying an 
atteſted copy 1s proof of the inrolment ; and ſuch copy 
may be given in evidence. 3 Lev. 387. A common deed 
cannot be proved by a copy or counterpart, when the 
original may be procured. 10 Rep. 92. And a copy of 
a will of lands, or the probate, is not ſufficient ; but the 
will muſt be ſhewn as evidence. 2 Rol. Ar. 74. Copies 
of court-rolls admitted as evidence. See at large title 


«Evidence. 


COPYHOLD, 

Tru per copiam rotuli curie.] A tenure for which 
the tenant hath nothing to ſhew but the copy of the elle, 
made by the ſteward of the lord's covr? ; on ſuch tenant's 
being admitted to any parcel of land or tenement belong- 
ing to the manor. 4 Rep. 25. It is called baſe tenure, 
becauſe held at the will of the lord: and Fitzherbert ſays, 
it was anciently renure in villenage, and that copybold is 
but a new name. See this Dict. title Teures III. 13. 
Some Copy holds are held by the werge in ancient demeſue; 
and though they are by copy, yet are they a kind of free- 
hold; for if a tenant of ſuch coppho!d commit felony, the 
King hath the year, day and waſte, as in the caſe of free- 
hoiders : ſome other copybold's are ſuch as the tenants hold 
by common tenure, called mere cop3ho/d, whoſe land, 
upon felony committed, eſcheats to the lord of the manor. 
Kitch. 8 1. But cop hold land cannot be made at this day; 
for the pillars of a copyhold eltate are, That it hath been 
demiſed time ont of mind by copy of court- roll; and that 
the tenements are parcel of, or within, the manor. 1 /. 
58: 4 Rep. 24. 

A copyhold cannot be created by operation of law: 
and therefore where waſtes are ſevered from the manor, 
by .. _ t of the latter, with the exception of the former, 
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though the copyholders continue to have 2 right of com- 
mon in the waſtes by immemorial uſage: yet if after- 
wards a grant of the ſoil of thoſe waſtes be made to truſ- 
tees for the uſe of the copyholders in free ſocage, the 
lands, when incloſed, will be freehold, and not copy hold. 
2 Term Rep. 415, 705. 

A copyhold tenant had originally in judgment of law 
but an eſtate at will; yet cuſtom fo eſtabliſhed his eſtate 
that by the cuſtom of the manor it was deſcendible, and 
his heirs inherited it: and therefore the eſtate of the 
copyholder is not merely at the will of the lord, but at th: 
will of the lord, according to the cuſtom of the maner ; ſo that 
the cuſtom of the manor is the life of copybold eſtates ; for 
without a cuſtom, or if copp5olzers break their cuſtom, 
they are ſubject to the will of the lord: and as a copyhold 
is created by cuſtom, ſo it is guided by cuſtom. 4 Rep. 21. 
A copyboliler, ſo long as he doth his ſervices, and doth 
not break the cuſtom of the manor, cannot be ejected by 
the lord; if he be, he ſhall have treſpaſs again him: 
but if a co9yho/d-r refuſes to perform his ſervices, it is a 
breach of the cuſtom, and forfeiture of his eſtate. 

It appears that eſtates held by copy of court roll, but 
not at the will of the lord, have been deemed freehold 
by Lord Coke, (See 1 Inf. 59 5,) and others; and in or- 
der to diſtinguiſh them from the ordinary kind, have been 
denominated cy/ffomary frecboldt. In conſequence of the 
prevalence of this notion, a conſiderable number of ſuch 
tenants claimed a right of voting as freeholders at the 


election of knights of the Shire. — This gave occaſion to 


a ſhort treatiſe on this ſubject, in which the origin of 
lands held in this peculiar way is traced, and it is proved 
that though theſe tenures in ſome reſpects reſemùle free- 
holds, they are in truth nothing more than a ſuperiour 
kind of copyhold. Soon after the publication of this 
treatiſe, the Stat. 31 Geo. 2. c. 14, was paſt, declaring 
that no perſon holding by copy of court-roll ſhould be 
entitled to vote at the election of Knights of the Shire. 

In ſome manors where the cuſtom hath been to permit 
the heir to ſucceed the anceſtor in his tenure, the eftates 
are ſtiled Copybolds of inheritance: in others, where the lords 
have been more vigilant to maintain their rights, they 
remain copyholds for life only. For the cuſtom of the 
manor has in both caſes ſo far ſuperſeded the will of the 
lord, that provided the ſervices be performed, or ſtipu- 
lated for by fealty, he cannot in the firſt inſtance retule 
to admit the heir of his tenant upon his death ; nor in the 
ſecond can he remove his preſent tenant ſo long as he 
lives, though he holds nominally by the precarious te- 
nure of his lord's will. 2 Comm. 97, 147.—And ſee title 
Ancient Demeſne. 

If the lord refuſes to admit he ſhall be compelled in 
Chancery. 2 Cro. 3568.—And if the lord refuſe to admit a 
ſurrenderec, on account of a diſagreement about the fine 
to be paid, the court of B. R. will grant a mandamus to 
compel the lord to admit without examining the right to 
the fine. 2 Term Rep. 484.—But that court will not grant 
a mandamus to admit a copyholder by deſcent ; becauſe 
without admittance he has a complete title againſt all the 


world but the lord. 2 Term Rep. 198. 


Copybelds deſcend according to the rules and maxims of 
the Common law, (unleſs in particular manors, where 
there are contrary cuſtoms, of great antiquity) ; but ſuch 
cuſtomary inheritances ſhall not be aſſets, to charge the 
heir in action of debt, Ec. 4 Rep, 22: Kitch, Though 
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a leaſe for one year of coyhold lands, which is warranted 
by the Common law, ſhall be aflets in the hand of an 
executor. 1 Vent. 163. Copybolilers hold their eſtates free 
from charges of dower, being created by cuſtom, which 
is paramount to title of dower. 4 Rep. 24. Copybold in- 
heritances have no collateral qualities, which do not con- 
cern the deſcent; as to make them aſſets; or whereof a 
wife may be endowed; a huſband be tenant by the cur- 


teſy, c. But by particular cuſtom, there may be dower 


and tenancy by the curteſy. Cro. Elix. 361, There may 
be an eftate-tail in capyheld lands by cuitom, with the co- 
operation of the Stat. V. 2. And as a copyhold may be 
1 ntailed by cuſtom, ſo by cuſtom the tail may be cut off 
by ſurrender. 1 IAH. 60. | 
Where by ſpecial cuſtom a deſcent of copyholds may 


be, contrary to the rules of the Common law, ſuch cuſtom 
all be interpreted ſtrictly: thus, where there is a cuſtom 


within a manor, that lands ſhall deſcend to the eldef er, 
where there is neither a ſon nor a daughter; this ſhall not 


extend to an elt niece: but in default of ſuch ſon, 


daughter and ſiſter, the lands muſt deſcend according to 
the rules of the Common law. 1 Term Rep. 466. 

A copyhald may be barred by a recovery, by ſpecial 
cuſtom ; and a ſurrender may bar the iſſue by cuſtom. 
A fine and recovery at Common law will not deſtroy a 


- copybold eſtate 3 becauſe Common law aſſurances do not 


work upon the aſſurance of the copyho/4: though copyhold 
lands are within the Stat. 4 H. 7. c. 24, of fines and pro- 
clamations, and five years non- claim, and ſhall be barred. 
1 Rol. Abr. 506. See title Fines. 

A plaint may be made in the court of the manor, in 
the nature of a real action, and a recovery ſhall be had in 
that laint againſt tenant in tail, and ſuch a recovery ſhall 
be a diſcontinuance to the eſtate-tail. 1 Brownl. 121. And 
the ſuffering a recovery by a copybolaler tenant for life in 
the lord's court is no forfeiture, unleſs there is a particu- 
lar cuſtom for it. 1 Nel/. Ar. 50%. Copyhold-rs may en- 
tail copybeld lands, and bar the entails and remainders, by 
committing a forfeiture, as making leaſe without licence, 
Oc. and then the lord is to make three prociamations, 
and ſcize the copybeld, after which the lands are granted 
to the copyholder, and his heirs, fc. This is the manner 
in ſome places, but it muſt be warranted by cuſtom. 


2 Danv. Ar. 191: Sid. 314. 


Cuſcoms ought to be time out of memory; to be reaſon- 
able, Sc. And a cuſtom in deprivation or bar of a copy- 
bold eſtate, ſhall be taken ſtrictly; but when for making 
and maintaining, it ſhall be conſtrued favourably. Comp. 
Cop. ſet. 33: Cro. El. 879. An unreaſonable cuſtom, 
as for a lord to exact exorbitant fines; for a copyholaler for 
life to cut down and fell timber- trees, c. is void. A 
copyhelder for life pleaded a cuſtom, that every copyholder 
for life might, in the preſence of two other co:y/0/ders, 
appoint who ſhould have his cyl after his death; and 
that the two cepybolders might aſſeſs a fine, fo as not to 
be leſs than had been vſually paid; and it was adjudged 
a good cuſtom. 4 Leon. 238. But a cuſtom to compel a 
lord to make a grant, is ſaid to be againſt law ; though 
it may be good to admit a tenant. Moor 788. 

By the cuſtom of ſome manors, where copyhold lands are 
granted to two or more perſons for lives, the perſon firſt 
named in the copy may ſurrender all the lands. 1 Ne. 
Abr. 497. There are cuſtoms ratione loci, different from 
other places: but though a cuſtom may be applied to a 


| 


particular place; yet it is againſt the nature of a cuſtom 
of a manor to apply it to one particular tenant. 1 Ne 
504: 1 Lutw. 126. 

There are uſually caſfom-rollt of manors, exhibited on 
oath by the tenants ; ſetting forth the bounds of the 
manor, the royalties of the lord, ſervices of the copyhold 
tenants, the tenures granted, whether for life, Se. con- 
cerning admittances, ſurrenders, and the rights of the 


_ cepyholders, as to taking timber for repairs, fire-bote, Mc. 
Common belonging to the tenants, payment of rent, 


ſuing in the court of the manor, taking heriots, &e. All 
which cuſtoms are to be obſerved. Comp. Court Keep. 21. 

When an act of parliament altereth the ſervice, cuſ- 
toms, tenure, and intereſt of land, in prejudice of the 
lord or tenant, there the general words of ſuch an act 
ſhall not extend to copyholds. 3 Rep. 7.—Copybolds are not 
within the Stat. 27 H. 8. c. 10, of jointures ; nor Stat. 
32 H. 8. c. 28, of leaſes, Copyholds being in their nature 


demiſable only by copy : they are not within the ſtatute 


of uſes ; nor are copybolds extendible in execution: but copy- 
holds are within the ſtatute of /imitation of actions; and the 
ſtatutes againſt bantrupts, The lord ſhall have the cuſ- 
tody of the lands of idevts, Ec. And a copyhelder is not 
within the act 12 Car. 2. c. 24, to diſpoſe of the cu/tody 
and guardianſhip of the heir; for if there be a cuſtom for 


it, it belongs to the lord of the manor. 3 Lev. 395: 


1 Nel. Abr. 492, 522. 

Copybolders ſhall neither implead nor be mpleaded for 
their tenements by writ, but by plaint in the lord's court 
held within the manor : and if on ſuch plaint, erroneous 
judgment be given, no writ of falſe judgment lies, but 
petition to the lord in nature of a writ of falſe judgment, 
wherein errors are to be aſſigned, and remedy given ac- 
cording to law. Co. Lit. 60. 

Where a man holds copyho/d lands in truſt to ſurrender 
to another, &c. if he refuſes to ſurrender to the other 
accordingly, he may be compelled by bill exhibited in 
the lord's court, who, as chancellor, has power to do 
right. 1 Lean. 2. A copyboliler may have a formedon in 
deſcender in the lord's court. Le of a copyhoider for 
life for one year, ſhall maintain an ejectment. 4 Rep. 20: 
Moon 679. It is every day's practice to bring ejectments, 
to recover the poſſeſſion of copyholds; for * erp by 
the rule, obliging himſelf to confeſs leaſe, entry, and 
ouſter, the title only can come in queſtion on the trial. 
But the leſſor of plaintiff, before he brings his ejectment 
ſhould be admitted. See title Ejecfment. 

A manor is loſt when there are no cuſtomary tenants or 
copyholilers: and if a coyhold comes into the hands of the 
lord in fee, and the lord leaſes it for one year, or halt a 
year, or for any certain time, it can never be granted by 
copy after: but if the lord aliens the manor, Oc. his 
alienee may re- grant land by copy. If the lord keeps 
the copyhold for a long time in his hand, it is no impedi- 
ment but that he may after grant it again by copy. 
2 Danv. Abr. 176, 177. A copybolder in fee accepts of a 
leaſe, grant, or confirmation of the ſame land from the 
lord, this determines his copyheld eſtare. 2 OG. 16: Cre. 
Fac. 253. If a copybolder bargains and ſells his copybo/d 
to a leſiee for years, ©. of the manor, his copybold is ex- 
tinguiſbed. 2 Danv. 205, A coyholder may grant his 
eſtate to his lord, by bargain and ſale, releaſe, Sc. for 
between lord and tenant the conveyance need not be ac- 
cording to cuftom. 1 Ne. 504. A copybolder in other 
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duration than the lord's eflate continueth. Corp. Cort 


caſes cannot alien by deed: though he that hath a right 
only to a copyheld may releafe it by deed. And if a y- 
holder ſurrenders upon condition, he may afterwards e- 
leafe the condition by deed. 2 Dany. 205 : Oo. Fac. 36. 


Alſo one joint copyboller may releaſ to another, which 


will be good without any admittance, Ce. bid. 

A Co j holder cannot convey or transfer his copyboldellate 
to another, otherwiſe than by ſurrender ; which is the 
yielding up of the land by the tenant to the lord, accord- 
ing to the cuſtom of the manor, to the uſe of him that is 
to have the eftate: or it is in order to a new grant, and 
furiher eltate in the ſame. 

As to copyboldd grants; which are made either in fee, or 
for three lives, &c. the lord of the manor that hath a law- 
ful eſtate therein, whether he be tenant tor life or years, 
tenant by ſtatute merchant, Sc. or at will, is dominus 
pro tempore, and may grant lands, herbage of lands, a fair, 
mill, tithes, Oc. and any thing chat concerns lands, by 
copy of cqurt roll, according to cuſtom; and ſuch grants 
ſhall bind thoſe in remainder : the rents and ſervices re- 
ſerved by them ſhall be annexed to the manor, and at- 
tend the owner thereof after their particular eſtate» are 
ended. 4 Rep. 23: 11 Rep. 18. And if a lord of the 
manor for the time being, leſſee for life, years, Sc. take 
a ſurrender, and before admittance he dieth, or the years 
or intereſt determine, though the next lord comes in above 
the leaſe for life or years, or other particular intereſt, yet 
he ſhall be compelled to make admittance according to 
the ſurrender. Co. Lit. 9. But a lord at will, of a copy- 
gbd wanor, cannot licence a copybeld tenant to make a 
leaſe for years; though he may grant a cœyboli for life 
according to the cuſtom : if a lord for life gives licence 
to a tenant to make a leaſe for years, this leaſe ſhall con- 
tinue no longer than the life of the lord. 2 Dauv. Abr. 
202. 

If he that is lord of the manor for the time being ad- 
mits one to a ch, he diſpenſes with all precedent for- 
feitures; not only as to himſelf, but alſo as to him in re- 
verſion; for ſuch grant and admittance amount to an 
entry for the forfeiture, and a new grant; but a lord by 
tort cannot by ſuch admittance purge the forfeiture as to 
the rightful lord. 1 Lev. 26. Grants by copy of court- 
roll by infants, So. will be binding: and if a guardian 
in ſocage grants a copyho{d in reverſion, according to the 
cuſtom of the manor, this ſhall be a good grant; 2 Rel. 
Abr. 41. If baron and feme ſeiſed of a manor in right 
of the feme grant a copyhela, this ſhall bind the feme not- 
withſtanding her coverture. 4 Rep.23. An executor may 
make grants of c eſtates, according to the cuſtom 
of the manor, where a deviſe is made that the executor 
thall grant copies for payment of debts, 2 Dau d. 178. 

A manor may be held by copy of court-roll, and the 
lord of ſuch manor may grant copies; and ſuch cuſtom- 
ary manor may paſs by ſurrender and admittance, Oe. 
A cuſtomary manor may be holden of another manor, and 
juch cuſtomary lord may grant copies and hold courts : 
but a copybelder, lord of ſuch a manor, cannot hold a court 
baron to have forfeitures, and hold pleas in a writ of 
right, Se. 1 Nel/. Abr. 524. | 

All grants of copyho/d eſtates are to be according to the 
cuſtom of the manor; and rents and ſervices cuſtomary 
muſt be reſerved ; for what acts of the lord in granting 
. copybelds are not confirmed by cuſtom, but only ſtrength- 
ened by the power and intereſt of the lord, have no longer 


— 
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Keeper 421. If by the cuſtom, a coopbold may be granted 
for three lives, and the lord grants it to one for life, re- 
mainder to ſuch woman as he ſhall marry, and to the firſt 
ſon of his body; both thefe remainders are void: and a 
remainder limited upon a void eſtate in the creation, will 
be likewiſe void. But if by cuſtom it is dem ſable in fee, 
a ſurrender may be to the uſe of one for life, remainder 
in tail, remainder in fee. 2 Dany. Alr. 203: Crs. Elis. 
373. It is held, where by the cultom of a manor the lord 
can grant a c99yho/! for three lives, he may grant it for 
an eſtate coming within the intent of the cuſtom ; as to 
A. B. and his aligns, to hold to him and his afigns tor 
the lives of three others, and of the longer liver of them 
ſucceſhvely, Cc. 2 Ld. Raym. 994, 1000. 

The lord of a manor may himſelf grant a copyho// 
eſtate at any place out of the manor ; but the fleward 
cannot grant a cel at a court held out of the manor. 
4 Rep. 26. Though the ſteward may take ſurrenders our 
of the manor, as well as the lord. 2 Daub. Abr. 181. 
A ſteward is in place of the lord, and without a command 
to the contrary may grant lands by copy, &c. Butif a 
lord command a fteward that he ſhall not grant ſuch a 
copy, if he grants it, it is void: and if the ſteward si- 
miniſhes the ancient rents and ſervices, the grant will be 
void. Cro. Elix. 699. 

Things of neceſſity done by a ſteward, who is but in re- 


puted authority, are good if they come in by preſentment 


of the jury; as the admittance of an heir upon preſent- 
ment, Sc. Though acts voluntary, as grants of c:ry- 
held, c. are not good by ſuch fiewards. Cro. Eliz. 659. 
If an under-ſteward hold a court witbout any diſturbance 
of the lord of the manor, though he hath no patent nor 
depuation to hold it, yet it is good; becauſe the tenants 
are not to examine what authority he hath, nor is he 
bound to give them an account of it. Moor 110. A de- 
puty ſteward may authoriſe another to do a particular 
act; but cannot make a deputy to ad in general. 
2 Salk. gg. | 
In admittances, in court upon voluntary grants, the lord 
is proprietor; in admittances upon ſurrender, the lord is 
not propricter of the lands, but only a neceſſary in/frument 
of conveyance; and in admittances by deſcent the lord is a 
mere 7jtriment, not being neceſſary to ſtrengthen the 
heir's title, but only to give the lord his fine. 4 Rep. 21, 
22. The heir of a copyhalder may enter, and bring treſ- 
paſs, before admittance, being in by deſcent ; and he 
may ſurrender before admittance : but he is not complear 
tenant to be {worn of the homage, or to maintain a plaint 
in the lord's court. And if the heir do not come in and 
be admitted, on the death of his anceſtor, where the ſame 
is preſented and proclamation made, he may forfeit his 
eſtate. Cro. E. 90: 4 Rep. 22, 25. 
On ſurrender of a cepybela, the ſurrenderor or perſon 
making the ſame, continues tenant till the admittance of 
the ſurrenderee ; and the ſurrenderee may not enter upon 
the lands, ar ſurrender before admittance, for he hath no 
eſtate till then; though it is otherwiſe of the heir by de- 
feent, who is in by courſe of law, and the cuſtom caſts the 
poſſeſſion upon him. Comp. Corrt- Keep. 436. A ſurrender 
is not of any effect until admittance, and yet the ſurren- 
deree cannot be defrauded of the benefit of the ſurrender; 
for the ſurrenderor cannot paſs away the land to another 
or make it ſubjeR to any other incumbrances ; and if the 
Qq 2 lord 
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COPYHOLD, 


lord refuſe the ſurrenderee admittance, he is compellable | 


in Chancery. Comp. Cop. ſect. 30. A grantee hath no in- 


tereſt veſted in him till he is admitted: but admittance 


of a copyholder for life is an admittance of him in re- 
mainder, for they are but one eſtate; and the remainder- 
man may, after the death of tenant for life, ſurrender 
without admittance. 3 Lev. 308: Cro. El. 504. 

Every admittance upon a deſcent or ſurrender may be 
pleaded as a grant; and a perſon may alledge the admit- 
tance of his anceſtor as a grant; and ſhew the deſcent to 
him, and that he entered, c. But he cannot plead that 
his father was ſeiſed in fee, Ec. and that he died ſeiſed, 
and the land deſcended to him. 2 Danv. 208. Admit- 
tance on ſurrenders muſt, in all reſpects, agree with the 
ſurrender ; the lord having only a cuſtomary power to 
admit /ecundum formam fectum ſurſum-redditionis. 4 Rep. 
26. If any are admitted otherwiſe, they ſhall be ſeiſed 
according to the ſurrender: yet where a voluntary ſur- 
render is general, without ſaying to whoſe uſe, a ſub- 


ſequent admittance may explain it. 2 Danv. 187, 204. 


In voluntary admittances, if the lord admits any one 
contrary to cuſtom, it ſhall not bind his heir or ſucceſſor. 


If a copyholder ſurrender to the uſe of another, and after 


the lord, having knowledge of it, accepts the rent of ſuch 
other out of court, this is an admittance in law: and any 
aQ, implying the conſent of the lord to the ſurrender, 
ſhall be adjudged a good admittance. 1 N Abr. 493. 
If the ſteward accept a fine of a copyholder, it amounts 
to an admittance. 2 Dand. 189. But delivering a copy 
is no admittance. 

Where a <idown*s eftate is created by cuſtom, that ſhall 
be an admittance in law : and her eſtate arifing out of that 
of her huſband's, his admittance is the admittance of her, 
Hut. 18. And ſhe who hath a widow's ellate by the 
cuſtom of the manor, upon the death of her huſband, need 
not pay a fine to the lord for the eſtate ; for this is only a 


branch of the hutband's. Hob. 181. When a cuſtom is, 


that the wife of every copyholder for life ſhall have her 
free bench, after the death of the baron, the law caſts the 
eſtate upon the wife, ſo that the ſhall have it before ad- 
mittance, c. 2 Danv. 184. But if a wife is entitled 
to her free bench by cuſtom, and a copyholder in fee ſur- 
renders to the uſe of another, and then dies ; it has been 
adjudged, that the ſurrenderee ſhould have the land, and 
not the wife ; becauſe the wife's title doth not commence 
till after the death of her huſband; but the plaintiff's title 


begins with the ſurrender, and the admittance relates to 


that. x Inſt. 59: 1 Salk. 185. 
'The widow's title commenceth not by the marriage ; 
if it did, then the huſband could do nothing in his life- 


time to prejudice it: but it is plain he may alien or ex- 


tinguiſh his right, ſo as to bind the eſtate of the widow : 
the free bench grows out of the eſtate of the huſband ; 
and it is his dying ſeiſed which gives the widow a title, 
and as the huſband has a defeaſible eſtate, ſo the wife may 
bave her free-bench defeated. 4 Mod. Rep. 452, 453. 
Admittances are never by attorney, for the tenant 
ought to do fealty : though ſurrenders are oftentimes by 
attorney. 2 Danv. 189. A copy holder in fee may ſur- 
render in court, by letter of attorney : but not out of 
court, without a ſpecial cuſtom. g Rep. 75, 76. If one 
cannot come into court to ſurrender in perſon, the lord 
may appoint a ſpecial ſteward to go to him, and take the 


— 


the ſteward of a manor here made a commiſſion to one to 
receive a ſurrender from him there, and it was held 
good. 2 Danv. 181. 0 

The intent of /urrerders is, that the lord may not be a 
ſtranger to his tenant, and the alteration of the eſtate. As 
a Copyholder cannot transfer his eſtate to a ſtranger by 
any other conveyance than ſurrender; ſo if one would 
exchange a copyhold with another, both muſt ſurrender 
to each other's uſe, and the lord admit accordingly : and 
if any perſon would deviſe a copyhold eſtate, he cannot 
do it by his will: but he muſt ſurrender to the uſe of his 
laſt will and teſtament, and in his will declare his intent. 
Comp. Cop. ſet. 39. Allo where a copyholder ſurrenders 
to the ule of his will, the lands do not paſs by the will, 
but by the ſurrender ; the will being only declaratory of 
the uſes of the ſurrender. 1 Bult. 200. | 

In caſe of a will, the Chancery will ſupply the defect 
of a ſurrender, in the behalf of children, if not to diſin- 
herit the eldeſt ſon ; and for the benefit of creditors, where 
a copyhold eſtate is charged by will with the payment of 
debts, though there is no ſurrender to thoſe uſes, it will 
be good in equity. 4 Rep. 25: 1 Salk. 187: 3 Salk, 84. 
Yet it is held, that equity thall not ſupply the want 
of ſuch ſurrender in favour of a grandchild ; or baſtard, 
who is not conſidered as a child; ora wife againſt the heir; 
nor in behalf of legatees: but where the ſurrender is re- 
fuſed, a will of copyhold may be ſufficient without it. 
Azr. Caf. Eg. 122, 124. 

There 1s no doubt but that the Courts of Equity will 
ſupply the ſurrender of a copybold. It is ſaid how- 
ever to be now ſettled that, unleſs there be a valuable 
conſideration, they will not interpoſe for ſuch purpoſe, 
but in favour of three deſcriptions of perſons only; 
Creditors, Wife and Chilulren; and even in ſuch caſes they 
proceed ſubject to ſeveral reſtrictions. For though they 
will ſupply the ſurrender of copyholds in favour of 
creditors, if the other eſtates, liable to the payment of 
debts, are not ſufficient ; (Drake v. Robinſon, 1 P. Il ut. 
444: Bixby v. Ely, 2 Bro. C. R. 325 :) Yet if there be 
both freehold and copyhold eſtates deviſed for the pay- 
ment of debts, and the freehold be ſufficient for ſuch 
purpoſe, they will not ſupply the ſurrender of the copy- 
hold. Raftor v. Stock, 1 Eq. Ab. 123, 4: Hillier v. Farrant, 
Exch. Trin. 1791; and ſee 3 P. Wis. 98. inn. 

In ſupplying a ſurrender in favour of a wite, or younger 
children, courts of Equity, as has been already obſerved, 
reſpect the claims of the heir at law; and therefore will 
not interpoſe, if the heir would thereby be left unpro- 
vided for. Kettle v. Townſhend, 1 Salk. 187: Hawkins 
v. Leigh, 1 Att. 387.— But the heir whoſe claim is to be 
thus reſpected, muſt be one for whom the teſtator was 
under as ſtrong a moral obligation to provide, as for the 
deviſee. Chapman v. Gibſon, 3 Bro. C. R. 229. And if the 
ſupplying of the ſurrender would not diſinherit ſuch 
heir, courts of Equity will ſupply it in favour of the 
wife, though ſhe be otherwiſe provided for. Smith v. 
Baker, 1 Atk. 386.—But it was held in R/ v. Roſe, 1 Eg. 
Ab. 124, that they ought not to ſupply a ſurrender for 
younger children againſt an elder, to make them in a 
better ſituation than the elder.—Yet ſee Cook v. Arnhbam, 
3 P. Wms. 283: Forreſter 35. 

In thoſe caſes in which the Court will ſupply a ſur- 
render, it is to be underſtood that the effect of the ſur- 


ſurrender. 1 Leon. 36. A copyholder being in Ireland, | render is bounded by the motive which induces the court 


to 
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to ſapply it ; therefore where the teſtator deviſcd a copy- 


hold to truſtees, in truſt, to ſell and to pay the intereſt | 


of the produce to the wife during her lite, and after her 
death ro a ſtranger; the Court, though it ſupplied the 
ſurrender in favour of the wife, decreed that the cuſ- 
tomary heir ſhould be at liberty to apply after her death. 
Marſton v. Goten, 3 Bro. C. R. 150,—Courts of Equity 
will in ſupplying the ſurrender of a copyhold eſtate in 
favour of a purchefor for a valuable conſideration, go fill 
further; for they will not only ſupply it againſ the party 
himſelf and his heir; (Barker v. Hill, 2 Ch. Rep. 113 ;) 
but will alſo ſupply it againſt his aſſignees and creditors, 
if he become a bankrupt. Taylor v. Wheeler, 2 Fern. 565. 

In the caſe of copybolds deviſed to charitable uſes, the 
want of ſurrrender in ſuch caſes is made good, not by 
the diſcretion of the court, but by the flrong and general 
words of Stat. 43 Eliz, c. 4. Attorney General v. Burdett, 

2 Vern. 755 : Duke's Char. Uſes 84: Attorney General v. 
Andrews, 1 Jex. 225, 

A ceſtui que truſt may deviſe an intereſt in land, c. 
without ſurrender; and if copyhold lands are in mort- 
gage, the mortgagor can diſpoſe of the equity of redemp- 
tion by will, without any ſurrender made; becauſe he 
hath at that time no eſtate in the land, whereof to make 
a ſurrender. Preced. Canc. 320, 322. One jointenant 
may ſurrender his part in the lands to the uſe of his will, 
Sc. And where there are two fointenants-of a copy- 


hold in fee, if one of them make a ſurrender to the. 


uſe of his will, and die, and the deviſee is admitted, 
the ſurrender and admittance ſhall bind the ſurvivor. 
2 Cro. 100. | 

A ſurrender may not be to commence i futuro; as after 
the death of the ſurrenderor, Sc. though copyholds may 
be ſurrendered to the uſe of a man's will. March 177. 
A copyholder cannot ſurrender an eſtate abſolutely to an- 
other, and leave a particular eſtate in himſelf: though 
he may ſurrender to uſes, c. A copyholder ſurrendered 
to the uſe of his wife and younger ſon, without mention- 
ing what eſtate; and adjudged, that they had an ellate 
for life. 4 Rep. 29. If a man having bought a copy- 
hold to himſelf, his wife and daughter, and their heirs, 
"afterwards ſurrenders it to another and his heirs, for ſe- 
curing a ſum of money; after his death, the ſurrenderee 
mall not be entitled to the land, it being an advance- 
ment for the wife and daughter. 2 Yer. 120. 

A feme covert may receive a copyhold eſtate, by ſur- 
render from her hutband, becauſe the comes not in im— 
mediately by him, but by the admittance of the Jord, 
according to the ſurrender. 4 Rep. 29 6. A feme covert 
is to be ſecretly examined by the ſteward, on her furren- 
dering her eſtate.” Co. Lit. 59. An infant ſurrendered 
his copyhold, and afterwards entered at full age, and 
It was held lawful, though the ſurrenderee was admitted, 
Moor 597. 

By the general cuſtom of copy hold eſtates, copy holders 
may ſurrender in court, and need not alleage any par- 
ticular cuſtom to warrant it: but where they ſurrender 
out of court, into the hands of the lord by cuſtomary te- 
nants, Cc. cuſtom muſt be pleaded. 9 Reh. 75: 1 Rol. 
Abr. 50. Surrenders out of court are to be preſented at 
the next court; for it is not an efftectual ſurrender till 
preſented in court. Where a copy holder in fee ſurrenders 
out of court, and dies before it is preſented, yer the ſur- 


render, being preſented at the next court, will ſtand 
good, and ce/tui que uſe ſhall be admitted: fo if cui gue 
z/e dies before it is preſented, his heir ſhall be admitted. 
Bur if the ſurrender be not preſented at the next court, 
it is void. Co. Lit. 62: 2 Danv. 188. If the tenants 
by whoſe hands the ſurrender was made ſhall die, and 
this upon proof is preſented in court, it is weil enough. 


4 Rep. 29. 


Tenants-refuſing to make preſentment, are compellable 
in the lord's court. And by ſurrender of copyhoid lands 
tothe uſe of a mortgagee, the lands are bound in equity, 
though the ſurrender be not preſented at the next court. 
2 Salk. 449. When a copyholder ſurrenders upon con- 
dition, and this is preſented abſolutely, the preſentment 
is void; but where a conditional ſurrender is preſented, 
and the ſteward omits entering the condition, on proof 
thereof the condition ſhall not be avoided ; but the ro''s 
ſhall be amended. 4 Rep. 25. A copyholder may ſur- 
render to the uſe of another, reſervivg rent with a condi- 
tion of re-entry for non-payment, and in default of pay- 
ment may re-enter. Id. 21. 

If a copyholder of inheritance takes a leaſe for years of 
his copyhold eſtate, it is a ſurrender in law of his copy- 
hold. Where there is a tenant for life, and remainder 
in fee, he in remainder may ſurrender his eſtate, if there 
be no cuſtom to the contrary. 3 Len. 329. If a ſur- 
render 1s made with remainders over, cale lies, for him 
in remainder againſt a copyholder for life, who commits 
waite, Oc. 3 Lev. 128. A ſurrenderee of a reveriion of 
a copy hold is an aſſignee within the equity of the Sa. 
32 H.8. c.34, to bring action of debt or covenant againſt 
leſſee, Sc. 1 Salk. 185. A copyholder in fee ſurrenders 
to the uſe of one for life, with remainder to another for 
life, remainder to another in fee ; as the particular eſtates 
and remainders make but one eſtate, there is but one fine 
due to the lord. 2 Danv. 191. 

The fruits and appendages of a copyhold tenure, that 
it hath in common with tree tenures are Fea/ty, Services, 
(as well in rents as otherwiſe,) Relicfs and Eſcheats, The 
two latter belong only to copyholds of inheritance: the 
former to thoſe for lite alſo, But beſides theſe, Copyholds 
have alto Heriots, Wardfhip and Fines. Heriots are in- 
cident to both ſpecies of copyhold ; but wardſhip and 
fines to thoſe of inheritance only.—Wardſhip in copy- 
hold eſtates partakes both of that in chivalry, and that in 
ſocage. Like that in chivalry the lord is the legal guar- 
dian, who uſually aſſigns ſome relation of the infant 
tenant to act in his ſtead; and he, like guardian in ſo- 
cage, is accountable to his ward for the profits. Of fines, 
ſome are in the nature of primer ſciſins due on the death 
of each tenant; others are mere fines for the alienation 
of the lands: In ſome manors only one of theſe ſorts can 
be demanded; in ſome both, and in others neither. 
They are ſometimes arbitrary and at the will of the lord, 
ſomeumes fixed by cuſtom : but even when arbitrary, the 
courts of law, in favour of the liberty of copyholders 
have tied them down to be reaſonable in their extent: 
otherwiſe they might amount to a diſheriſon of the eſtate, 
No fine therefore is allowed to be taken upon deſcents or 
alienations (unleſs in particular circumſtances) of more 
than two years* improved value of the eſtate, 2 Ch. Rep. 


134. See 2 Comm. 9y. 
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Fins are paid to the lord on admittanees; and may be 
due on every change of the eſtate by lord or tenant: 
The lord may have an action of debt for his fine; or may 
diſtrain by cuſtom. 4 Rep. 27: 13 Rep. 2. 

An Heriot is a duty to the lord, rendered at the death 


of the tenant, or on a ſurrender and alienation of an eſtate: 


and is the beſt bealt or goods, found in the poſſeſſion of the 
tenant deceaſed, or otherwiſe, according to cultom. And 


for heriots, reliefs, Sc. the lord may diſtrain, or bring 
action of debt. Plowd. 96. See title Herive, 


Relief is a ſum of money which every copyholder in fee, 
or freeholder of a manor pays to the lord, on the death 
cf his ancelior ; and is generally a year's profits of his 
land. See titles Tenure ; Relief. | k 

Services ſignify any duty whatſoever accruing unto the 
lord from tenants; and are not only annual, and acciden- 
tal; but corporal, as homage, ſealty, &c. Comp. Court 
Keep. 7, 8, 9, Sec. f 

Copyholds eſc beat, and are forfeited in many caſes ; 
e/cheat of g cola eſtate, is either where the lands fall 
into the hands of the lord for want of an heir to inherit 
them; or where the copy holder commits felony, Sc. But 


before the lord can enter on an eſtate eſcheated, the 20 


mage jury ought to preſent it. Forfeitures proceeding from 
treaſons, felonies, alienation by deed, Wc. a preſentment of 
them muft be alio made in court, that the lord may have 
notice of them. A copyholder refuſing to do ſuit of court, 
being ſufficiently warned, is a forfeiture of his eſtate; unleſs 
he be prevented by ſickneſs, inundations of water, Oc. 
If the lord demandeth his rent, and the copyholder being 


| preſent, denies to pay it at the time required, this is a 
forfeiture ; but if the tenant be not upon the ground 


when demanded, the lord muſt continue his demand upon 
the land, ſo that by continual denial in law, it may 
amount to a denial in fact: though it is {aid there mult 
be a demand from the perſon of the copyholder, and a 
wilful denial, to make a forfeiture. 

If a Copyholder do not perform the ſervices due to his 
lord ; or if he ſue a replevin againſt the lord, upon the 
lord's lawful diſtreſs for his rent or ſervices, theſe are for- 
feitures. If the lord upon admittance of a copyholder, 
the fine by the cuſtom of the manor being certain, de- 
mandeth his fine, and the copyholder denieth to pay it 
upon demand, this is a forfeiture. 

Upon the deſcent of any copyhold of inheritance, the 


| heir by the general cuſtom is tied, upon three ſolemn 


proclamations, nade at three ſeveral courts, to come in 
and be adm: tied to his copy hold; or if he faileth therein, 
this failure worketh a forfeiture; but if an infant come 
not in to be admitted at three proclamations, it is no 
forfeiture : ſo of one beyond ſea, Oc. 

An ideot, lunatick, Sc. though able to take copy- 
holds, they yet are unable to forteit them: and in reſpect 
to others, forfeitures may be mitigated by cuſtom, and 
the copyholder only amerced. By Stat. 9 Geo. 1. c. 29, 
On default of infants and feme coverts appearing to be 
admitted tenants to copy hold lands, the lord or his 
ſteward may name a perſon to be guardian or attorney tor 
them, and by ſuch guardian, Sc. admit them: and if the 
uſual fine thereon be not paid in three months, being de- 
manded in writing, the lord may enter on the copyhold, 
receive the rents, &c. till the fine is paid with all charges. 


And by this ſtatute no infant or feme covert ſhall forſeit | 


any copyhold lands for their neglect to come to court to 
be admitted, or refuſal to pay any fine. 

The general cuſtom of copyholds allows a copyholder 
to make a leaſe for one year of his copy hold eſtate, and 
no more, without incurring a forteiture: but a copy- 
holder may make a leaſe for one year, and covenant with 
the leſſee, that, aiter the end of that year, he ſhall have 
the ſame for another year, and io from year to year du- 
ring the ſpace of ſeven years, c. and be no forfeiture, 
Cro. Fac. 300, For this does not amount to a leaſe, but 
is only a covenant, ſubjecting the covenantor to an action 
for damages. Though a copy holder may not make a leaſe 
to hold for one year, and fo from year to year during 
his lite, excepting one day yearly, Sc. which will be a 
forfeiture, being a mere evaon. But a licence to leaſe 
may be had. A woman who was a copyholder in tee 
married, her huſband made a leaſe for years, not war- 
ranted by the cuſtom, which was a forfeiture ; the huſ- 
band died ; and adjudged that the lord ſhall not take 
advantage of this forteiture after his death, but the 
wife ſhall enjoy the eſtate, Cro. Car. 7. And lee 4 Rep. 
21 1 25, Ce. 

Livery upon any conveyance of a copyhold eſtate 
amounts ro a forfeiture. And yet if a copyholder for 
lite ſurrender to another in fee, this is no forfeiture ; 
for it paſleth by the ſurrender to the lord, and not by 
livery. 

3 for ſife cut down timber trees, it is a for- 
feiture ot his copyhold; though ſuch copyholder may take 
houſe- bote, hedge- bote, and plough- bote, upon his copy- 


hold, of common right, as a thing incident to the grart; 


if he be not reſtrained by cuſtom, to take them by the 
aſſignment of the lord or his bailiff. Where a copy- 
holder for life fells timber- trees, the lord may take them. 
and the eſtate is forfeited: but if under-leflee for years of 
a copy holder cut down timber, this ſhall not be a for- 
feiture of the copyhold eſtate, but the lord is put to his 
action on the caſe againſt the leſſee. 1 Bul/. 150: Style 
233. A copyhold granted to two {or their lives ſuc- 
ceſlively, where the cuſtom of the manor is, that they 
mall not fell trees; if the firſt copyholder for Jife cut 
down trees, &c. it is not only a forfeiture of his owt 
eltate for life, but of him in remainder. Mor 49. 
In other caſes, a copyholder for life, committing waſte, 
ſhall not forfeit the eſtate of him in remainder. Cyo, Eliz. 
880. If copyholder for life, where the remainder is over 
for life, commits a forfeiture by waſte, Cc. he in re- 
mainder ſhall not enter, but the lord. 2 Damv. 198. 
A copyholder committing waſte voluntary, or permiſſive, 
this is a forfeiture: voluntary, as if he pull down any 
houſe, though built by himſelf; lop trees, and ſell them, 
plough up meadow, whereby the ground is made worſe, 
Sc. Permiſſive, if he ſufter the roof of the houſe to let 
in rain, or the houſe to fall; or if he permit his meadow 
ground to be ſurrounded with water, fo that it becomes 
marſhy, or his arable land to be thus ſurrounded and 


become unprofitable, Sc. theſe and the like are forfei- 


tures. See 2 Dan v. Abr. 192, 193, 196, Sc: 1 N Abr. 
509, 5 10, Sc. 

If a feme copyholder for life takes huſband, who com- 
mits waſte and dies, the eſtate of the teine is forfeited: 
Though not if a ſtranger commit the waſte, without the 
aſſent of the huſband. 4 Rep. 37. Sed. qu. the ditterence 

| between 


COPYHOLD. 


between copyholder for life, and copyholder in fee, in 
this reſpe& ; unleſs waſte is diſtinguiſhed from other for- 
feitures ? 

Moſt forfeitures are cauſed by acts contrary to the te- 
nure: But a ſucceeding lord of a manor, ſhall not have 
any advantage of a forleiture, by waſte done by a copy- 


holder in the time of his predeceſſor. 2 Sid. 8. And if 
a preſent lord doth any thing whereby he acknowldges 
the perſon to be his tenant after forfeiture, this acknow- 
ledgment is a confirmation of his eſtate, Coke's Cop. 61. 

'The court of Chancery will ſometimes relieve againſt 
a forfeiture for waſte, and compel the lord to re- admit, on 
receiving ſatisfaction for the injury he has ſuſtained. Such 
relief is particularly given where the waſte is committed, 
through ignorance ; or where the waſte is merely per 
miſlive, and there has not been an obſtinate perſeverance, 
in 3 to repair after notice. 1 C. C. 95: Pre. Ch. 
$68. Another inſtance in which relief againſt forfei- 
ture for waſte is ſaid to be proper, is where the leſſee 
of a copyholder commits waſte without his direction or 
privity. Toth, 237. But in this latter caſe it may be 
doubted whether the waſte is a forfeiture, See M. 49. 

Alſo, When the eſtate is forfeited for non -· payment of 
rent, a fine, or ſuch things, where a value may be ſet 
on them, and compenſation made the lord on any laches 
of time, the tenant may be relieved ; for there the land 
is but in nature of a ſecurity for thoſe ſums. Preced. Chan. 
569, 572. 5 f ; 

In caſe of making a leaſe for years, without licence, 
and not warranted by cultom, found to be a forfeiture at 
law, equity has nothing do with it, to give any re- 
medy ; it is like to a feoffment made, or tine levied by 
particular tenants, againſt which there can be no relief. 
Ibid. 874. Where copy hold lands are purchaſed in fee, 
in truſt for an alien, the lands are not ſeizable by the 
King; nor is the truſt forfeited to him; for if the lands 
were forſeited as purchaſed for ſuch alien, then the 
lord of the manor would loſe his fines and ſervices, c. 
Hard. 436. | 

By Stat. 10 Geo. 2. c. 26, Copyhold eſtates of poor 
priſoners, may be aſligned to creditors, and the aflignees 
admitted by the lord, on paying the uſual fine due on a 
ſurrender, &c. and fee Stat. 1 Geo. 3. c. 17. & 14, as to 
ILiſelveuts. 
| By Stat. 31 Geo. 2. c. 14. 5 1, already mentioned, copy- 
| holders are not ts vote for Knights of the Shire. — The 

admiſſion of infants and feme coverts entitled by deſcent, 

or ſurrender to the uſe of a will is regulated by Stat. 9 

Geo. 1. c. 29 — And the Stat. 5 Geo. 3. c. 46, (explained 

by 6 Geo. 3. c. 49,) compels the ſteward to receive the 

ſtamp duty on admiſſion, &c. at the ſame time he receives 
the tees of court. 
See further as to Copyholds in general Com. Dig. title 

Copyboid. See Comp. Court Keeper, throughout. Ne In 

Lex Manerior', 24 edit. Coke's Compleat Copyholder. And 

4 Rep. 21 7 25, Oc. | 

COFY-RIGHT'. The excluſive right of printing and 
publiſhing coptes of any literary performance; extended 
alſo to muſic, ergravings, &c. See tit. Literary Property. 

CORAAGE, Cnangium.] A kind of extraordinary im- 
poſition. growing upon ſome unuſual occaſion, and ſeems 

to be of certain meaſures of corn: for corus tritici is a 

meaſure of wheat, See Brad, lib. 2. c. 116: Numb. G. 
- Numb. 8. Blount. 


CORN. 
CORACLE, A ſmall boat uſed by fiſhermen on ſome 


parts of the river Severn, made of an oval form, of ſplit 
ſallow twigs interwoven, and on that part next the water 
covered with leather, in which one man, being ſeated in 
the middle, will row himſelf ſwiftly with one hand, while 
with the other he manages his net or fiſh-tackle : and 
coming off the water, he will take the light veſſel on his 
back, and carry it home. This boat is of the ſame nature 
as the Indian canoes: though not of the ſame form, or em- 

loyed to the like uſe. But guere if not long out of uſe ? 

CORAM NON JUDICE, Is when a cauſe is brought 
and determined in a court whereof the judges have not 
any juriſdiction ; then it is ſaid to be coram non juice, 
and void. 2 Cro. 351. 

CORBEL STONES, Are ſtones wherein images ſtand : 
the old Exgliſb corbel, was properly a nich in the wall of a 
church, or other ſtructure in which an image was placed 
for ornament or ſuperſtition ; and the corbel ſtones were 
the ſmooth poliſhed ſtones, laid for the front and outſide 
of the corbels or niches. The niches remain on the out- 
fide of very many churches and ſtceples in England, though 
the little ſtatutes and reliques are moſt of them broken 
down. Parech. Artig 575. 

CORD or WOOD, Is a quantity of wood eight feet 
long, four feet broad, and four feet high, ordained by 
the ſtatute, 

CORDAGE, F.] Is a general appellation for all ſtuff 
to make ropes, and for all kind of ropes belonging to 
the rigging of a ſhip: it is mentioned in 15 Car. 2.c. 13. 
and ſee Stat. 25 Geo. 3. c. 56, againit frauds in the manu- 
facture of cordage for ſhipping. 

CORDINER, See Cordwarner. 

CORDUBANARIUS, A Cordwainer; A ſhoemaker. 
Cotocl. from the Fr. Cordouannier, a ſhoemaker ; we call 
him vulgarly a Cordwairer; and ſo this word is uſed 
in divers ſtatutes; as 3 H. 8. c. 10: 5 H. 8. c. 7: 27 
H. 8. c. 14: 5 and 6 Ed. 6. c. 13: 1 Fac. 1. c. 22, c. 
By which laſt ſtatutes the Maſters and Wardens of the 
Cordwainers? Company in London, Fc. are to appoint ſearch- 
ers and triers of leather; and leather is not to be fold 
before ſearched and ſealed, Sc. 

CORETES, From the Brit. Cored, pools, ponds, c. 
— Et cum ſuis piſcibus et coretibus anguillarum et cum t3t9 
territorio ſun, Du Freſne. 

CORIUM FORISFACERE. Was where a perſon was 
condemned to be whipped ; which was anciently the pu- 
niſhment of a ſervant. Corium perdere, the fame: and 
corium redimere 15 to compound for a whipping. 

CORN. As to the general proviſions relative to the 
importation and exportation of Co, See tiile Narigation- 
A#s,—And as o tae exportation of Corn to enemies in 
time of war. See Szar. 33 Geo. 3. c. 27; and tit. Tronfor. 

No corn was formerly to be exported, without 
the King's licence: except for tne victualling of thips, 
and in ſome ſpecial cafes, from ſom? ports only: and 
none might by Stat. 5 Eliz. c. 12. buy corn to fell again, 
without licence from juſtices. But now cer, as wheat, 
barley, oats, Sc. may be exported to otates in amity 
when they exceed not certain prices, regulated by many 
ſtatutes ; and the exporters cf it thall pay no duty or cuſ- 
tom, but be intitled to bounty-money or a certain al- 
lowan-e for exportation 

By Stat. 11 Geo. 2. c. 22, If any perſon vſe violence on 
another perſon to hinder him from buying or carrying corn 

| to 
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CORN. 


to any ſea- port town to be tranſported, Ec, he ſhall be 
impriſoned by two juſtices, for not more than exceeding 
three months, and be publickly whipped, c. and commit- 
ting a ſecoud offence, or deſtroying granaries, or corn in 
any boat or veſſel, to be adjudged a felon, and tranſported 
for ſeven years: and the hundred to make good the 
damage, if not above 100 J. as in caſes of robbery ; where 
an offender is not apprehended and convicted within 


twelve months; but notice mult be given to the conſtable 


in two days.-—Stat. 24 Gee. 2. c. 56, ordains the boun- 
ty, on ground corn to be regulated by weight; and Stat. 
26 Geo. 2. c. 15, appoints intereſt to be paid on deben- 


'rures for the bounty of corn exported. A corn-market 


eſtabliſhed at Yefminfter by Stat, 31 Geo. 2. c. 25.4. 
Forms of the certificates of prices of grain, to regulate 
the price of bread are ſettled by Stat. 31 Geo. 2. c. 29. 
See title Bread. 

The laſt acts now in force to regulate the returns of 
the prices of grain are Stats. 31 Geo. 3. c. 30: 33 Geo. 3. 
c. 65. by the former of which, Szars. 1 Fac. 2. c. 19: 1. 
M. c. 12: 5 Gee. 2. c. 12: 10 Geo. 3. c. 39: 13 Geo. 3. 
e. 43: 21 Geo. 3. c. 50. C29 Geo. 3. c. 588. are all repeal - 
ed; as alſo every proviſion in any other act for regulating 
the importation of wheat, Sc. except ſuch as relate to 
the making of malt for exportation and the exportation 
thereof.—So much of Stat. 15 Car. 2. c. 7. as prohibits 
the buying of corn to ſell again, and the laying it up in 
granaries is alſo repealed. 

By theſe Statutes 31 Geo. 3. c. 30: 33 Geo. 3. c. 65. 


| bounties are granted on exportation at certain prices, and 


the exportation prohibited when at higher prices, — the 
quantity of corn to be exported to foreign countries is 


| ſettled. —The maritime counties of England are divided 


into diſtricts.— The exportation of corn to be regulated 
in London, Kent, Efſex and Suſſex by the prices at the Corn- 


Exchange, the proprietors of which are to appoint an In- 


ſpector of corn returns, to whom weekly returns are to 
be made by the factors: and he is to make up weekly 
accounts, and tranſmit the average price to the Recei- 
ver of the returns, to be tranſmitted to the officers of the 
cuſtoms, and inſerted in the London gazette.— The expor- 
tation in other diſti icts, and in Scotland, to be regulated by 
the prices at different appointed places, for which mayors 
juſtices, Sc. are to elect Inſpectors.—Declarations are to 


be truly made by factors of the corn ſold by them: Orders 


of council may be made to regulate importation or ex- 
portation, from time to time. Such orders to be laid 
before parliament. — See alſo Stat. 32 Geo. 3. c. 50, and 
33 Geo. 3. c. 3, as to the exportation of wheat, and as 
to trans · ſnipping of corn brought coaſtwiſe. | 
The above is a ſhort abſtract of the law on a very 
fluctuating ſubject; at the time this part of the work was 
paſſing through the preſs. January 1794] 
CORNAGE, Cornagium, from the Lat. Cornu a horn. ] 
A kind of tenure in grand ſerjeanty; the ſervice of 
which was to blow a horn when any invaſion of the Scets 
was perceived: and by this tenure .many perſons held 


their lands Northward, about the wall commonly called 


the Pits Wall. Cambd. Britan. 609. This old ſervice of 
horn bloaving was afterwards paid in money, and the ſhe- 
riffs accounted for it under the title of Cornagium.— Sir 
Faeward Coke in his firſt Inftitute, fag. 107. ſays cornage is 
alſo called in the old books Horngeld; but they ſeem to 


diſſer much, See Hornegeld. 


Crown of thorns, Comwel, 


CORO 

CORNARE, To blow in the horn. Mat. Paris p. 18 1. 

CORN-RENTS. By $a. 18 El. c. 6, on college lea. 
ſes, one third of the old rent to be reſerved in wheat or 
malt. Ac. The invention of Lord Treaſurer Burligh, and 
Sir Tho, Smith, who obſerved the value of money to ſink 
much, and the price of proviſions to riſe greatly, on our 
communication with the Ladies; and therefore deviſed 
this method for upholding the revenues of the colleges, 
2 Comm. 322. 

CORNWALL, A royal duchy belonging to the Prince 
of Wales abounding with mines, and having Stannary 
courts, &c, It yields a great revenue to the Prince. 
How leaſes are to be made of lands in the dutchy of Corn- 
wall, for three lives, or thirty-one years, under the an- 
cient rents, &c, See Stat. 13 Car. 2. c. 4. and 12 Anm. 
c. 22: 24 Geo, 2. c. 50: and 1 Ges. 3. c. 11. Aſſizes for 
Cornwall not confined to Lauuceſton. 1 Geo. 1. c. 45. Leaſes 
by Prince of Wales of lands in Cornwall where good. 10 
Geo, 2. c. 29. ect. g, 10 & 11. What leaſes and grants 
2 the king ſhall be good 33 Geo. 2. c. 10. See title 

mpg. 

CORODY, Corodium.] Signifies a ſum of money or al- 
lowance of meat, drink, and clothing due to the King 
from an abbey, or other houſe of religion, whereof he 
was founder towards the ſuſtentation of ſuch a one of his 
ſervants as he thought fit to beſtow it upon. The dif- 
ference between a corody and a penſion ſeems to be, that a 
corody was allowed towards the maintenance of any of the 
King's ſervants in an abbey : a perfor is given to one of 
the King's chaplains, for his better maintenance, till he 
may be provided of a benefice: And as to both theſe, 
See Fitz, Nat. Br. fol. 250; where are ſet down all the 
Corodies and penſions that our abbies, when they were 
ſtanding were ,obliged to pay to the King. 

Corody is ancient in our laws: And it is mentioned in 
Staundf. Prarog. 44. And by the Stat. of Weftm. 2. c. 25, 
it is ordained, that an aſſiſe ſhall lie for a coredy, lt is 
alſo apparent by Stat. 34 J 35 H. 8. cap. 26, that corodies 
belonged ſometimes to biſhops, and noblemen, from 
monaſteries : And in the New Terms of Law, it is ſaid 
that a corody may be due to a common perſon, by grant 


from one to another; or of common right to him that is 


a founder of a religious houſe, not holden in Frank- 
almoigne ; for that tenure was a diſcharge of all corodics 
in itſelf : By this book it likewiſe appears, that a corody 
is either certain or uncertain, and may be not only tor 
life or years, but in fee. Terms de Ley: 2 Inft. 630. See 
the Monaſticon Anglicanum, for the form of a grant of a 
corody. 3 

Coropio HABEN Do, A writ to exact a corody of an 
abbey or religious houſe. Reg. Orig. 264. 

CORONA MALA, or MALA CORONA, The 
clergy who abuſed their character, were formerly ſo called. 
Blount. | 

CORONARE FILIUM, to make one's ſon a prieſt. 
Anciently lords of manors, whoſe tenants held by villeu- 
age, did prohibit them corenare filios, leſt ſuch lords ſhauld 
loſe a villein by their entering into holy orders: For or- 
dination changed their condition, and gave them liberty, 
to the prejudice of the Jord, who could before claim them 
as his natives or born ſervants.— Homo Coronatus was one 
who had received the firſt zon/ure, as preparatory to ſupe- 
rior orders; and the zo/ure was in form of a corona, or 


CORONER, 


r VR  " 
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CORONER I-—_l. 


CORONER. ConoxarTonr, 4 Corona. ] An ancient offi- 
cer at the Common law. Mention is made of him in 
King Athel/tan's charter to Beverly, Anno gag, 

He is called Coroner, Coronator — becauſe he hath prin- 
cipally to do with pleas of the crown, or ſuch wherein the 
king is more immediately concerned, 2 I,. 31: 4 Lis. 
271. And in this light the Lord Chief Juſtice of the 
King's Bench is the principal Coroner in the kingdom, 
and may (if he pleaſes) exerciſe the juriſdiction of a 
coroner in any part of the realm. 4 Rep. 57. But there 
are alſo particular coroners for every county of England ; 
uſually four, but ſometimes ſix, and ſometimes fewer. 
F. N. B. 163. This office is of equal antiquity with chat 
of ſheriff, and was ordained together with himto keep the 
peace, when the earls gave up the wardſhip of the coun- 
ty. Mirror c. 1, 5 3. 


I. His Election; and Removal. 
II. 1. His Power and Duty; 2. His Fees for the Execu- 
tion of his Duty; and 3. His Puniſhment for the 
Breach of it. 


I. He 1s STILL CHOSEN by all the freeholders in the coun- 
ty-court; as by the policy of our antientlaws, the ſheriff and 
conſervators of the peace, and all other officers were, who 
were concerned in matters that affected the liberty of the 
people. 2 Int. 558. And as verderors of the foreft ſtill are, 
whoſe buſinels it is to ſtand between the Prerogative and 
the Subject in the execution of the foreſt laws. For this 
purpoſe there is a writ at common law 4 coronatore eligends 
F. NM. B. 163. in whichit is expreſsly commanded the ſheriff, 
& quod talem eligi faciat, qui melius et ſciat, et welit, et 
fait, officio illi intendere.“ See poſt. And, in order to effect 
this the more ſurely, it was enacted by Stat. I gm. 1, 

Ed. I. c. 10, that none but lawful and diſcreet #nig hrs 
ſhould be choſen; and there was an inſtance in the 
5 Ed. III. of a man being removed from this office be- 
cauſe he was only a merchant. 2 fl. 32. But it ſeems 
it is now ſufficient if a man hath lands enough to be 
made a knight; (which by the fatutum de militilus, 
1 Ed. II. were lands to the amount of 20 J. per annum;) 
whether he be really knighted or not, F. N. B. 163, 4. 
For the Coroner ought. to have an eſtate ſufficient to 
maintain the dignity of his office, and anſwer any fiacs 
that may be ſet upon him for his miſbehaviour. Id. 
And if he hath not enough to anſwer, his fine ſhall 
be levied on the county, as the puniſhment for eleQting 
an inſufficient officer. Mirror, c. 1. $3: 2 fl. 175. 
Now indeed, through the culpable negle& of gentlemen 
of property, this office has been ſuffered to fall into 
diſrepute, and get into low and indigent hands; ſo that, 
although formerly no coroners would condeſcend to be 


paid for ſerving their country, and they were by the. 


aforeſaid Stat. Mm. 1, expreſsly forbidden to take a 
reward, under pain of great forfeiture to the king ; 
yet for many years paſt they have only deſired to be 
choſen for the ſake of their perquiſites: being allowed 


fees for their attendance. See pe. II. 2. 


By Stat. 28 Ed. 3. c. 6. it is enacted, © That all co- 
roners of the counties ſhall be choſen in the full counties 
of the moſt mete and lawful people that ſhall be found 
in the ſame counties, to execute the ſaid office; ſaved 
always to the King, and other lords, who ought to make 
= —_—_ their ſeignories and franchiſes.” 

OL, . 


The oaths of allegiance, ſupremacy, and abjuration, 
are to be taken, and then the oaths of office; when the 
coroner is elected, and ſworn into his office, he 1s to 
remember the qualiſication- acts, and in due time, to take 
the ſacrament, and oaths of abjuration. Inpey Sheriff. 

In the caſe of election by freeholders, where the ma- 
jority cannot be determined by the view, upon the holding 
up of hands, the Sheriff upon the demand of a poll to be 
taken of the numbers, ought not to deny it; nor ought he 
to deny a ſcrutiny into the polls, when properly required, 
upon a ſuggeſtion that non-freeholders have polled : for 
how otherwiſe can the majority of freeholders be aſcertain- 
ed? It is an election at common law, and this ſcrutiny is 
as incident to enquire into the polls, as numbering of the 
polls is incident to the holding up of hands; nor can 
the juſt majority be otherwiſe duly diſcovered or declared, 
Freem. 17: 2 Vent. 25: 1 Vent. 206: 2 Lev. 50. 

The Coroner is choſen for life: but may be removed, 
dy either being made ſheriff, or choſen verderor, which 
are offices incompatible with the other; or by the 
King's writ de coronatore exoncrando, for a cauſe to be 
therein aſſigned; as that he is engaged in other buſineſs, 
is incapacitated by years, or ſickneſs, hath not a ſuffici- 
ent eſtate in the county, or lives in an inconvenient part 
of it. F. N. B. 163, 4: See pot. And by Stat. 25 Geo. II. 
c. 29, extortion, neglect, or miſbehaviour, are alſo made 
cauſes of removal. See poft. II. 3. 

There are Special Coroners, within divers liberties, as 
well as the ordinary officers in every county; as the 
Coroner of the Verge, which is a certain compaſs about 
the King's court; who is likewiſe called Coenen of the 
King's houſehold. Cromp. Jurif. 102. 

'l he King's coroner ſkall execute his office within the 
verge. Stat. 32 H.8. c. 20. ect. 7. Some corporations 
and colleges are licenſed by charter to appoint their 
coroners within their own precincts. 4 I. 271. For 
what ariſes on the high ſea, we read of coroners appointed 
by the King or his admiral. 2 Hale's H. P. C. 5 3. 
See pe. Coroner of the King's Houſehold. 

It is ſaid Coroners are of Free kinds. 1, By virtue of an 
office. 2, By charter or commiſſion. 3, By election. 

1. The Chief Juſticeof X. B.— 2. The Lord Mayor of Lon- 
dn is by charter 18 E. IV. Coroner of London. See po. — 
The Bij/Þep of Ely alſo hath power to make coroners, by a 
charter of Hen. VII: and there are coroners of particular 
lords of franchiſes and liberties who by charter have 
power to create their own coroners, or to be coroners 
themſelves, eſpecially the juriſdiction of the Admiralty, 
as well as that of the verge above referred to.—3. The 
general coroners of counties.—See 1 Hale 52: 4 Rep. 57: 
1 Comm. 384. 

The Coroner of Port/mouth has juriſdiction on board 
a man of war lying in Portſmoutb harbour: for though 
the Admiralty have a coroner of their own, he never 
takes inquiſitions of felo de /e. Stra. 1097 : Audr. 231. 


IT. Tax Orriceg or CoroxtRs ny concerns the 
e 


leas of the crown; and they are conſervators of the peace 
in the county where generally elected. Their authority is 
fudicial and miniſterial; Fudicial, where one comes to a 
violent death, and to take and enter appeals of murder, 
pronounce judgment upon outlawries, &c, And to inquire 
of lands and goods, and eſcapes of murderers, treaſure- 


| trove, wreck of the ſea, deodands, Sc. The miniſterial 


Rr power 


CORONER I. 


power is where the coroners execute the King's writs, on 
exception to the ſheriff, as by his being party to a ſuit, kin 
to either of the parties, on default of the ſheriff, &c, 


4 1nft. 271: 1 Plowd. 7 3. And the authority of coroners 


does not determine by the demiſe of the King. 2 1»/t. 174. 
Where Coroners are empowered to act as judges, as in 
taking an inquiſition of death, or receiving an appeal of 
felony, Sc. the at of one of them is of the ſame force 
as if they had all joined ; but after one of them has pro- 
ceeded to act, the act of another of them will be void: 
And where they are authoriſed to act only min/terially, in 
the execution of a proceſs directed to them upon the in- 
capacity of the ſheriff, their acts are void, if they do not 
all join. 2 Hawk. P. C. c. g. 5 45: Hob. 70. 

So that Coroners as mini/ters mult all join; but as judges, 
they may divide, But two coroners ought to be judges 
in re-difſeiſin; and though one ſerves to pronounce an 


outlawry, the entry ought to be in the name of all of 


them: And fo of all proceſſes directed to the coroners. 
Staundf. 5 3: Fenk. Cent. 85. 

If the ſheriff is either plaintiff or defendant, or one of 
the cogniſees, the writ muſt be directed to the coroner, 
Cro. Car zoo. But the coroner is not the officer of B. R. 
but where the ſheriff is improper; not where there is no 
ſheriff; for if the ſheriff die, the coroner cannot execute 
a writ. In caſe of two coroners, if one is challenged, the 
other may execute the writ, c. yet both make but one 
officer: It is the ſame with two ſheriffe of a city, Oc. 
1 Sa/k. 144. Avene facias ſhall go to the coroner, where 
the ſheriff is a party, or the defendant is a ſervant to the 
ſheriff, Oc. but it ought to be on a principal challenge 
to the favour. Mor 470. 

On defaults of ſheriffs, coroners are to impanel juries, 
and return iſſues on juries not appearing, &c. As the 
ſheriff in his torn might enquire of all felonies by the 
Common law, ſaving the death of a man; ſo the coroner 
can inquire of no felony but of the death of a perſon, 


and that juper viſum corporis. 4 Int. 271. But in Nor- 
thumberland the coroner by cuſtom, may enquire of other 


felonies. 35 H. 6. 27. But without cuſtom no coroner is 
authoriſed to take any other inquifition than on death. 
2 Hale 65. See Leach's Hawk. P. C. ii. c. 9. 5 38. By 
Magna Charta, cap. 17. no ſheriff, Ic. or coroner ſhall hold 
pleas of the crown : But by Stat. Meſim. 1. 3 Ed. 1. c. 10, 
it is enacted, that the coroners ſhall lawfully attach and 
preſent pleas of the crown ; and that ſheriffs ſhall have 
counter-rolls with the coroners, as well of appeals, as 
of inqueſts, Sc. 

Coroners, before the Stat. Magna Charta, might not 
only receive accuſations againit offenders, but might try 
them: But ſince that ſtatute, they cannot proceed ſo far; 
and appeals before them, are removable into B. R. Ec. 
by certiorari, directed to the coroners and ſheriffs, &c. 
Though proceſs may be awarded by the ſheriff and coro- 
ner, or the coroner only, in the county- court on appeals, 
till the exigent, &c. 2 Hawk, P. C. c.g. f 41. | 

By the Stat. De officio coronatoris, 4 Ed. 1. fl. 2, The Co- 
roner is to go to the place where any perſon is ſlain or 
ſuddenly dead, and ſhall by his warrant to the bailiffs, 
conſtables, c. ſummon a jury out of the four or five 


neighbouring towns, to make enquiry upon view of the 


body ; and the coroner and jury are to inquire into the 
manner of killing, and all circumſtances that occaſioned 


the party's death; who were preſent, whether the dead 
perſon was known, where he lay the night before, fc, 
Examine the body if there be any ſigns of ſtrangling about 
the neck, or of cords about the members, &c. Allo all 
wounds ought to be viewed, and inquiry made with what 
weapons, Sc. And the coroner may ſend his warrant for 
witneſſes, and take their examination in writing ; and if 
any appear guilty of the murder, he ſhall inquire what 
goods and lands he hath ; and then the dead body is to be 
buried. A coroner may likewiſe commit the perſon to 
priſon who is by his inquiſition found guilty of the mur- 
der; and the witneſſes are to be bound by recogniſance to 
appear at the next aſlizes, £9, 

When the jury have brought in their verdict, the coro- 
ner is to inroll and return the inquiſition, whether it be 
brought in murder, manſlaughter, c. to the juſtices of 
the next gaol-delivery of the county, or certify it into 
B. R. where the murderers ſhall be proceeded againſt. 
2 Rol. Air. 32. Upon an inquiſition taken before the 
coroner, he muſt put into writing the effect of the evidence 
given to the jury before him; and bind them to appear, 
Sc. which is to be certified to the court with the inquiſi- 
tion; and neglecling it, the coroner ſhall be fined. 1& 2 
F. & M. c. 13: 1 Lil. Abr. 327. | 

The word Murdra vit is not neceſſary in a coroner's in- 
quiſition; though it is in an indictment for killing ano- 
ther perſon. 1 Salk, 377. It is not neceſſary that the in- 
quiſition be taken in the place where the body was view- 
ed. 2 Hawk. P. C. c. 9. 4 25. But a coroner has no au- 
thority to take an inquiſition of death without a view of 
the body; and if the inqueſt be taken by him without 


ſuch view, it is void. 2 Lev. 140. 


The coroner may in convenient time take up a dead 
body that hath been buried, in order to view it: but if 
it be buried ſo long that he can diſcover nothing from the 
viewing it, or if there be danger of infection, the inqueſt 
ought not to be taken by the coroner, but by juſtices of 
peace, by the tellimony of witneſſes; for none can take it 
on view, but the coroner. Bro. C:ron. 167, 173. If the 
body is buried, the town ſhall be amerced; as it ſhall be 
if the body is ſuffered to lie ſo long that it ſtinks. 2 Danv. 
Abr. 209, &c. Where the body hath lain for ſome time, 
that it cannot be judged how it came by it's death, that 
muſt be recorded ; that at the coming of the juſtices of 
afliſe, the town where, Oc. may be amerced on light of 


the coronest's rolls. 


A coroner may find any nuiſance by which the death of 
a man happens ; and the townſhip ſhall be amerced on 
ſuch finding. 1 Ne Abr. 536, If one is ſlain in the 
day and the murderer eſcapes, the town where done ſhall 
be amerced, and the coroner is to inquire thereof on view 
of the body, Stat. 3 Hen. 7. c. 1. A coroner may take an 
indictment upon view of the body; as alſo an appeal, 
within a year after the death of one ſlain. Wood's Inf. 
491. But a coroner, /uper viſum corporis, cannot make 
an inquiſition of an acceſſary after the murder; though 
he may of acceſſaries before the fact. Moor 29. 

Coroners ought to fit and inquire on the body of every 
priſoner that dies in priſon : They have no juriidiction 
within the verge of the King's courts; nor of offences, 
committed at fea, or between high and low water mark 
when the tide 1s in ; though they have in arms and creeks 


of the ſea. 3 If. 134. See ante I. ad finem. If a body is 
drowned, 


CORONER 


drowned, and cannot be found to the viewed, the inquiſi- 
tion muſt be taken by juſtices of peace, on the examina- 
tion of witneſles, &c. 5 Rep. 110. 

Where a coroner's inqueſt is quaſhed, he muſt make a 
new one /uper wviſum corporis: And a coroner may attend 
and amend his inquiſition in matters of form: But if he 
miſbehaves himſelf, and a mclius inguireudum is granted 
upon it, that inquiſition mult be taken by the ſheriffs og 
commilioners, upon affidavits, and not ſuper w/um cor- 
poris 3 becauſe none but a coroner can take inquiſition 
ſuter «ſum, fc. and he is not to be truſted again. 1 Sa/4. 
190: 2 Danv. Abr. 210. 

A coroner's inquifition being final, the coroner ought 


io hear counſel and evidence on both fides. 2 Sid. go, 


101. The coroner mult admit evidence, as well agzinit 
the King's intereſt, as for it; but it hath been held, that 
if a perſon be killed by another, and it is certainly known 


that he did it, the coroner's jury are to hear the evidence 
only for the King; and inquire whether the killing were 


by malice, or without malice, &c. Per Hale, Ch. Juſt. 
Where a coroner would not admit of evidence againſt the 
King, to prove a felo de ſe to be non compos mentis, his 
inquiſition was ſet aſide ; and a new inquiſition taken, 
whereby it was found that the party was non compos. 2 Hale; 


 Hif. P. C. 60. If there be an inquiſition of man- 


{laughter or murder, and alſo an indictment by the grand 
jury againſt one, and he 1s arraigned, and found Not 
Guilty on the inditment ; here it is neceſſary to quaſh the 
coroner's inquiſition, or to arraign the party upon it, and 
acquit him on that alſo : For otherwiſe it ſtands as a re- 
cord againſt him, whereon he may potibly be outlawed. 
2 Hale 65. And where a perſon found guilty by the co- 
roner's inqueſt, pleads, and is acquitted by the petit 
jury ; they mult give in who it was that killed the man, 
which ſerves as an indictment againſt that other perſon; 
and if they cannot tell who, they may mention ſome ficti- 
tious name. Jil. 

2. By the S/at. 3 Ed. 1. cap. 10, Coroners ſhall de- 
mand or take nothing for doing their offices: And by the 
ancient law of Exgland, none having any office concerning 
the adminiſtration of jultice, could take any fee for doing 


his office; and therefore this ſtatute was only in affirmance 


of the Common law. By Stat. 3 Hen. 7. cap. 1, upon an 
Inquiſition taken on view of the body, the coroner ſhall 
have 13s. 44. fee of the goods of the murderer; and if 
he be gone, then out of the amercement of the town for 
the eſcape. Though Stat. 1 H. 8. c. 7, enacts, that where 
a perſon is ſlain by miſadventure, the coroner is to take 
no fee, on pain of 40s. Jultices of aſſiſe and of peace 
have power to enquire of and puniſh extortions of coro- 
ners, and alſo their defaults. Stat. Ii. 

By the Star. 25 Geo. 2. c. 29, for every inquiſition, 
not taken upon the view of a body dying in gaol, 
which ſhall be taken by any coroner in any townſhip or 
place contributory to the rates directed by Stat. 12 Geo. 
2. c. 29, the ſum of 20s. and for every mile which he 


hall travel from the place of his abode, the further 


ſum of 9d. ſhall be paid him out of the money ariſing 
by the faid rates. And for every inquiſition taken upon 
the view of a body dying in gaol, ſo much money not 
exceeding 205. ſhall be paid him as the juſtices at ſeſions 
Mall think fit to allow, out of the money ariüng from 
the ſaid rates. Provided that over and above the re- 


compence by the ſtatute appointed, the coroner who | 
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ſhall take an inquiſition upon the view of a body flain 
or murdered, ſhall have the fee of 135. 4d. payable by 
Stat. 3 H.7.c.1, out of the goods of the {layer or 
murderer, or out of the amerciaments upon the town- 
ſhip, if the ſlayer or murderer eſcape, Coroners taking 
further fees guilty of extortion. 

Provided that no Coroner of the King's houſhold, and 
of the verge of the King's palaces, nor any coroner of the 
Admiralty, nor of the County Palatine of Durham, nor of 
the city of London and borough of Southwark, or of any 
of the franchiſes belonging to the ſaid city, nor any coro- 
ner of any city, borough, town, liberty or franchiſe not 
contributory to the rates directed by Sat. 12 Geo. 2. c. 29, 


or within which ſuch ſuch rates have not been uſually aſ- 


ſeſſed, ſhall be intitled to any fee, recompence or beneſit 
given by this act. 

3. If a Coroner be remiſs in coming to do his office, 
when he is ſent for, Oc. he ſhall be amerced by virtue of 
the above mentioned ſtatute De coronatoribus. S. P. C. 51: 
Salk. 377: H. P. C. 170. 


If a Coroner hath been guilty of any corrupt practice, 


bribery, Sc. in taking the inquiſition, a melins inguiren- 
dum may be awarded for tak ing a new one by ſpecial com- 
miſſioners, c. Coroners concealing felonies, Sc. are to 
be fined, and ſuffer one year's impriſonment. 3 Ed. 1. 
cap. 9. Alſo for mis-managment in the coroner, the 
filing of the inquiſition may be ſtopped. 1 Mod. 82. A 
coroner's inquiſition is not traverſable: If it be found 
before the coroner /uper viſum corporis, that one was felo 
de ſe, the executors or adminiſtrators of the deceaſed, it 
is ſaid, cannot traverſe it. 3 In/. 55. But it has been 
held that the inqueſt being moved into F. R. by certi- 
orari, may be there traverſed by the executor or admini- 
ſtrator of the deceaſed. 2 Hawk. P. Cc. g. 54. And 
it hath been adjudged, that the inquiſition of fe/o ae /e is 
traverſable ; though Vugam fecit is not. 2 Leo. 15 2. 

If a Coroner be convicted of extortion, wilful neglect of 
duty or miſdemeanor in his office, the court before whom 
he ſhall be fo convicted, may adjudge that he ſhall be re- 
moved from his othce.—vee Stat. 25 Geo. 2. c. 29,— 

For further matter on this ſubject, fee 2 Haut. P. C. 
c. 9, throughout. 

Corowter Or THE RISC's HousEHoLD, Hath an ex- 
empt juriſdiction within the verge, which the Coroner of 
the County cannot intermeddle with; as the Coroner of 
the King's Hue may not intermeddle within the county 
out of the verge. 2 Hzwvh.P.C.c.9. 6 15.—lf an inqui- 


ſition be found before the coroner of the county, and the 


coroner of the verge, where the homicide was committed 
in the county, and it is ſo entered and certified, it will 
be error. 4 Rep. 45. But if murder be committed with- 
in the verge, and the King removes, before any indict- 
menc taken by the Coroner of the King's Heorjhold ; the co- 
roner of the county, and the Coroner of the Krng*s Houſe 
ſhall inquire of the fame: And according to dir Edw. 
Cole, the coroner of the county might inquire thereot at 
the Common law. 2 Haut. P. C. c. 9. Fg: 2 Inf. 550. 
If the ſame perſon be coroner of the county, and alta of 
the King's Houſe, an indictment of death taken before 
him as coroner, both of the King's Heu, and of the 
county, is good. 4 R 46: 2 Inf. 134. 

By the Stat. 33 H. 8. c. 12.99 1,3, It is ordained, That 
all inquifitions made upon the wiew of perfons flain, with- 
in any of the King's palaces er beuſes, er any other houſe & 
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CORONER, Cc. 


bouſes wherein his Majefly ſhall happen to be abiding in his 
royal perſon, ſhall be taken hy the Coroner for the time 
being of the King's Houſehold, without any afifting of an- 


"other coroner of any ſhire within this realm; by the oaths of 


twelve or more of the yeoman officers of the King's Houle- 
hold, returned by the two Clerks Controllers, the Clerks of 
the Checks, and the Clerks Marſhal, or one of them, of the 
Said Houſehold, to whom the ſaid Coroner of the Houſehold 


Hall direct his precept; and the ſaid Coroner fall certify 


wnder his ſeal, and the ſeals of ſuch perſons as ſhall be ſcuorn 
before him, all ſuch inquifitions before the Maſter or Lord 
Steward of the Houſehold; who hath the appointment of 
fuch coroner, &C. | 
Corover oF Lonpon. By the charter of King Ed. IV, 
the mayor and commonalty of London may grant the oftice 
of coroner to whom they pleaſe; and no other coroner 
but he that belongs to the city, ſhall have any power 
there: Alſo the Lord Mayor, &c. may chuſe two co- 
roners in Southwark, When any one 1s killed, or comes 
to an untimely death in Lendon, the coroner upon notice 
ſhall attend where the body is, and forthwith cauſe the 


beadles of the ward to ſummon a jury to make the neceſ- 


fary inquiry, how ſuch perſon came by his death: And 
after inquiſition taken, he ſhall give a certificate to the 
church-warden, clerk or ſexton of the pariſh, to the in- 
tent the corpſe may be buried: The coroner's fees here 
formerly amounted to 25. now to above double that 
ſum ; unleſs the friends of the deceaſed are poor, and 
then he ſhall execute his office for nothing. Cit. Lib. 46, 
47. The Coroners in London and M:ddle/ex, and in other 
cities, Qc. may bail felons and priſoners, in ſuch manner 
as hath been heretofore accuſtomed, Stat. 1 0 2 P. M. 
c. 13. J 6: I Lil. Abr. 327. | 

What anciently belonged to Coroners, you may read at 
large in Bracten, lib. 3. tract. 2. cap. 5, 6, 7 & 8: Britton, 
cap. 1. and Fleta, lib. 1. c. 18. 

Cox oNATORE ELTEN DO. A writ which lies on the 
death or diſcharge of any Coroner, directed to the Sheriff 
out of the Chancery, to call together the freeholders of the 
county, for the choice of a new coroner; and to certify 


| Into the Chancery, both the election and the name of the 


party elected, and alſo to give him his oath, Oc. Reg. 
Orig. 177: F. N. B. 163. See title Coroner, 
CoRrRONATORE EXONERANDO. A writ for the diſcharge 
of a coroner, for negligence, or inſufficiency in the diſ- 
charge of his duty : and where coroners are ſo far engaged 
in any other public buſineſs, that they cannot attend the 
office; or if they are diſabled by old age or diſeaſe, to 
execute it; or have not ſufficient lands, &c. they may be 
diſcharged by this writ. 2 f. 32: 2 Hawk. P. C. c. 9. 
$12. Burt if any ſuch writ be grounded on an untrue 
ſuggeſtion, the coroner may procure a commiſſion from 
the Chancery to enquire thereof; and if the ſuggeſtion be 
diſproved, the King may make a /uper/edeas to the ſhe- 
Tiff, that he do not remove the coroner ; or if he have 
removed him, that he ſuffer him to execute the office. 


Reg. Orig. 177, 178: F. NM. B. 164. See title Coroner. 


As alſo the coroner's is an office of freehold, the court 
of Chancery, with whom the power of granting this writ 
refides, will not ſuffer it to iſſue, unleſs on affidavit, 
that the defendant has been ſerved with notice of the. 
petition for it. 3 4th. 184. And on an election of a new 
coroner by a majority of the freeholders, the power and 


authority of the old one is %%. fade extinguiſhed, See 


title Coroner. 


CORPORATION. 


CORONE, Fr.] All matters of the crown, were here. 
tofore reduced to this law head or title; they are the things 
that concern treaſon, felony, and divers other offences, 
by the Common law, and by ſtatute. Shep. Epit. 367. 

CORPORAL OATH, And how it is adminiſtered. 


See title Oath, 
CORPORATION. 
- CoryoraT1o.] A Body politic or incorporate ; ſo 
called as the perſons compoſing it are made into a body, 
and of capacity to take and grant, Sc. Or, it is an aſ- 
ſembly and joining together of many into one fellowſhip 
and brotherhood, whereof one is head and chief, and the 
reſt are the body; and this head and body knit together, 
make the Corporation: alſo it is conſtituted of ſeveral 
members like unto the natural! body, and framed, by 
fiction of law, to endure in perpetual ſucceſſion. 

With reſpect to Corporations, or communities of old, the 
forming of cities into communities, corporations, or bodies 
politic, and granting them the privilege of municipal ju- 
riſdiction, contributed more than any other cauſe to in- 
troduce regular government, police and arts, and to dit- 
fule them over Europe. Louis the Groſs, in France, to 
counterbalance his potent vaſſals, conferred new privi- 
leges on the towns ſituated within his domaine, called 
Charters of community, and formed the inhabitants into 
corporations, or bodies politic, to be governed by a council 
and magiſtrates of their own nomination. About the 
ſame period the great cities in Germany began to acquire 
like immunities ; and the practice quickly ſpread over 
Europe, and was adopted in Spain, England, Scotlaud, and 
all the other feudal kingdoms. Rebert/on's Hift. Emp. C. V. 
1 v. 32, 34, Oc. 

Of Corporations ſome are ſele, ſome aggregate; le, 
when in one ſingle perſon, as the King, a Biſhop, Dean, 
Sc. Aggregate, which is the molt uſual, conſiſting of 
many perſons, as Mayor and Commonalty, Dean and 
Chapter, c. Likewiſe Corporations are ſpiritual or tem- 
poral ; ſpiritual, of Biſhops, Deans, Archdeacons, Par- 
ſons, Vicars, &c. Temporal, of Mayors, Commonalty, 
Bailiffs and Burgeſſes, c. Some Corporations are of a 
mixt nature, compoſed of ſpiritual and temporal perſons, 
ſuch as heads of colleges and hoſpitals, Oc. All corpo- 
rations are ſaid to be Ecclefiaftical, or Lay. 

Lay Corporations are of two ſorts, civil and eleemo/ynary, 
The civil are ſuch as are erected for a variety of temporal 
purpoſes, The King, for inſtance is made a corpora- 
tion to prevent in general the poſſibility of an interregnm, 
or vacancy of the throne, and to preſerve the poſſeſlions 
of the Crown entire; for immediately upon the demiſe 
of one king, his ſucceſſor is in full poſſeſſion of the regal 
rights and dignity. Other lay corporations are erected 
for the good government of a town or particular diſtrict, 
as a mayor and commonalty, bailiff and burgeſſes, or the 
like; ſome for the advancement and regulation of manu- 
factures and commerce; as the trading companies of 
London, and other towns: aud ſome for the better carry- 
ing on of divers ſpecial purpoſes; as churchwardens, 
for conſervation of the goods of the pariſh; the college 
of Phyſicians and company of Surgeons in London, tor 
the improvement of the medical f-ience; the Royal So- 
ciety, for the advancement of natural knowledge; and the 
Society of Antiquaries for promoting the ſtudy of anti- 
quities. And among theſe general corporate bodies, the 
Univerſities of Oe and Camlrięe muſt be ranked. 
3 Burr. 1656, 
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The eleemoſynary ſort are, ſuch as are conſtituted for 
the perpetual diſtribution of the free alms, or bounty, of 
the founder of them to ſuch perſons as he has directed. 
Of this kind are all hoſpitals for the maintenance of the 

r, ſick, and impotent: and all colleges, both i our 
Univerſities, and ont of them. Such as at W/Ve/tmin/ter, 


Eaton, Wincheſter, &c. which colleges are founded for 
two purpoles; 1. For the promotion of piety and learn- 


ing, by proper regulations and ordinances. 2. For im- 
parting aſſiſtance to the members of thoſe bodies, in or- 
der to enable them to proſecute their devotion and ſtudies 
with greater eaſe and afiduicy. And all theſe eleemoſy- 
nary corporations are, ſtrictly ſpeaking, lay, and not ec- 
clefialtical, even though compoſed of eccleſiaſtical per- 
ſons, and although they in ſome things partake of the na- 
ture, priviieges, and reſtrictions of eccleſiaſtical bodies. 
1 Ld. Raym. 6. Thev are, in fact, lay corporations be- 
cauſe they are not ſubject to the juriſdiction of the eccle- 
ſiaſtical courts, or to the viſitations of the Ordinary or 
Dioceſan in their ſpiritual characters. 1 Comm. 471. 


I. How Corporations are created. 
II. Their Intere/t and Juriſclichieu. 
III. How far their Ads are binding, 

IV. How they are viſited. 
V. How they are diffolved. 


I. Borizs PoliTic or incorporate may commence and 
be eſtabliſhed three manner of ways, wiz. by preſcription, 
by letters patent, or by ad of parliament ; but moſt com- 
monly begin by patent or charter. 1 If. 250: 3 Iuſt. 202: 
3 Rep. 73. | 

In making aggregate corporations, there muſt be, 
1. Lawful authority. 2. Proper perſons to be .incor- 
porated, 3. A name of incorporation. 4. A place, 
without which no corporation can be made. 5. Words 
ſuficient in law to make a corporation. 10 Rep. 29, 123: 


3 Rev. 73. The words incorfora, funda, &c. are not of 


neceſſity to be uſed in making corporations; but other 
words equivalent are ſufficient: and of ancient time, the 
inhabitants of a town were incorporated, when the King 
granted to them to have Guildam Mercatoriam. 2 Dan v. 
Ar. 214. He that gave the firſt poſſeſſions to the corpora- 
rien, is the founder. The pariſhioners or townſmen of a 
pariſh or town ; and tenants of a manor, are to ſome pur- 
poſes a corporation. Co. Lit. 95, 342. 

If the King grants la'vis to the inhabitants of B. Heir 


beirs and fucce{ſors, rendering a rent, for any thing touch- 


ing thele lands, this is a corporation ; though not to other 
purpoſes : but if the King grants Jands to the inhabitants 
of B. and they be not incorporated before, if no rent be 


reſerved to the King, the grant is void. 2 Darv. 214. 


If the King grants to the men of Mingten to be diſcharged 
of toll, this is a good corporation to this intent; but not 
to purchaſe, Sc. And by ſpecial words the King may 
make a limited corporation, or a corporation for a ſpecial 
purpoſe. Lid. 

London is a Corporation by preſcription : but though a 
corporation may be by preſcription, it ſhall be intended 
that it did originally derive its authority by grant from 


the King; for the King is the head of the common- 


wealth, and all the commonwealth, in reſpe& of him. is 
but one corporation ; and all other corporations are but limbs 
of the greater body. 1 Li, Abr. 330. A mayor and com- 


monalty or corporation, cannot make another corporatron, 
or commonalty. 1 Sid. 290. The city of London cannot 
make a corporation, becauſe that can only be created by 
the crown; but London, or any other corporation, may make 
a fraternity. 1 Salk. 193. 

The parliament, by its abſolute and tranſcendent au- 
thority, may perform this, or any other a& whatſoever : 
and actually did perform it to a great extent, by Sar. 
39 Eli. c. 5; which incorporated all hoſpitals and houſes 
of corre ion founded by charitable perſons, without far- 


ther troable : and the ſame has been done in other caſes 


of charitable foundations. But otherwiſe it has not for- 
merly been uſual thus to intrench upon the prerogative 
of the Crown; and the King may prevent it when he 
pleaſes. And, in the particular inſtance before- men- 
tioned, it was done, as Sir Edward Coke obſerves, 2 Lift. 
722, to avoid the charges of incorporation and licences 
of mortmain in ſmall benefactions; which in his days 
were grown ſo great, that they diſcouraged many men 
from undertaking theſe pious and charitable works. 

The King (it is ſaid) may grant to a Subject the power 
of erecting corporations; (Bro. Abr. tit. Prerog. 5 3: Viner 
Prerog. 83. pl. 16. though the contrary was formerly 
held. Year Book. 2 Hen. 7.13;) that is, he may permit 
the Subject to name the perſons and powers of the corpo- 
ration at his pleaſure; but it is really the King that 
erects, and the Subject is but the inſtrument : for though 
none but the King can make a corporation, yet gui facit 
per alium, facit per ſe. 10 Rep. 33. In this manner the 
Chancellor of the Univerſity of Oxford, has power by 
charter to erect corporations; and has actually often ex- 
erted it, in the erection of ſeveral m triculated compa- 
nies, now ſubſiſting, of tradeſmen ſubſeryient to the 
ituderts. 

Wnen a Corporation is erected, a name mult be given 
to it; and by that name alone it mult ſue and be ſued, 
and do all legal acts; though a very minute variation 
therein is not material. 10 Rep. 122. Such name is the 
very being of its conſtitution; and, though it is the will 
of the King that erects the corporation, yet the name is 
the knot of its combination, without which it could not 
perform its corporate functions. G13. H. C. P. 182. 
The name of incorporation, ſays Sir Edward Cole, is as 
a proper name, or name of baptiſm; and therefore when 
a private founder gives his college or hoſpital a name, 
he does it only as a gedfather; and by that ſame name 
the King baptifes the Corporation. 10 Kep. 28. 7 

And it may change its name, as corporations frequent- 
ly do in new charters, and will flill retain its former 
rights and privileges. 4 Co. 87. 

No perſons ſhall bear office in any corporation, &c. but 
ſuch as have received the ſacræment of the church, and 
taken the oaths. Sat 13 Car. 2. fl. 2. c. 1. But ſee the 
Stat. 5 Geo, . c. 6, confirming officers in corforations. 
See title By. Laus. Qaths, Nonconformiſts. | 

What perfous are capable of being elected members 
of a corporation, See Ha, dw. 2 3. | 


IL Wuxx a Corporation is duly created, all incidents, 
as, to purchaſe and grant, ſue and be ſued, &c. are ta- 
citly annexed to it ; and although no power to make laws, 
{tatut”s or ordinances, is given by a ſpecial clauſe to a 
corporetion, it is included by law in the very act of incor- 
porating. Co. Lit. 264. A new charter doth not merge 
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CORPORATION II. 


or extinguiſh avy of the ancient privileges of the old 
charter. And if an ancient corperation is incorporated by 
a new name, yet their new body ſhall enjoy all the privi- 
leges that the old corporation had. Raym. 439: 4 Rep. 37+ 
There are uſually granted in charters to corporations, 
divers franchiſes; as felons? goods, waits, eſtrays, treaſure- 


_ trove, deodands, courts, and cogniſance of pleas, fairs, 


mai kets, aſſi ſe of bread and beer, c. 4 Rez. 65. Ac- 
tions ariſing in corporations may be tried in the corporation 
courts; but if they try actions which ariſe not within their 


_ juriſdictions, and encroach upon the Common law, they 


ſhall be puniſhed for it. Zutwv. 1571, 1572. Actions 
triable there, mull, in general, mean, thoſe actions where- 
in the corporation is not intereſted. 


There may be a corporation without a head: but where 


there is a head, all acts ought to be by and to the head; 
nor can they ſue without ſuch head; and if he dies, no- 
thing can be done in the vacancy. 10 Rep. 20, 32: Co. 
Lit. 204. If land be given to a mayor and commonalty 
for their lives, they have an eſtate by intendment not 
determinable : ſo it is, if a feoffment be made of land to 
a dean and chapter, without mention of ſucceſſors. 

In a caſe of Sole Corporation, as biſhop, dean, parſon, 
c. no chattel, either in action or poſſeſſion, ſhall go in 


ſucceſſion ; but the executors or adminiitrators of the 


biſhop, parſon, c. hail have them: but it is other- 
wiſe of a corporation aggregate, as a dean and chapter, 
mayor and commonalty, and the like: for they in the 
judgment of law never die. But the caſe of the Cham- 
berlain of London differs from all theſe ; his ſucceſſor, in 
his own name, may have execution of a recognifance ac- 
knowledged to his » redeceſſor for or-phanag: money; and 
the reaſon is, becauſe the corporation of the chamberlain 
is by cuſtom, which hath enabled the ſucceſſor to take 
and have ſuch recognizances, obligations, Cc. that are 
made to his predeceſſor. Terms de Ley. 

Though a Sole Corporation cannot generally take in 
ſucceſſion geods and chattels, Se. yet it may take a fee- 
fimple in ſucceſſion, by the word Succeſſors. Co. Lit. 8, 9. 
46. Aggregate corporations may take not only goods and 
chattels, but lands in fee-ſimple, without the word Suc- 
ceſſors, for the reaſon before-mentioned. 4 It. 249. 
Succeſſion in a body politic, is an inheritance in a body 
private. If a leaſe for years be made to a biſhop and his 
ſucceſſors, it is ſaid his executors ſhall have it in avter 
droit; for regularly no chattel can go in ſucceſſion in caſe 
of a ſole corporation, no more than if a leaſe be made to a 
man and his heirs, it can go to his heirs. Co. Lit, 46. 

Grants of corporations are to be by deed, under their 


common ſeal, and are good without delivery; for the 
com mon ſeal gives perfection to corporation deeds. Davy. 
44+ An obligation ſealed with the common ſeal of a 


corporation, if the mayor ſigns it, he is ſuable, if the corpo- 
ration be diſſolved: but if two of the members lign it, 
the particular perſons are not bound by it. 2 Lev. 137: 
Raym. 15 2. A releaſe of a mayor for any ſum of money 
due to the corporation, made in his own name, 1s not good 
in law ; the corporation muſt join and do it by their com- 
mon ſeal. Terms de Ley. 

A Corporation which hath a head, may make a per- 
ſonal command without writing ; but a corporation aggre- 
gate without a head cannot. Lutw. 1497. A corporation 
aggregate may employ any one in ordinary ſervices, with- 
out deed; though not to appear for them, in any act 


which concerns their intereſt or title. 1 Pextr, 47, 48. 

Such a corporation may appoint a bailiff to take a diſtreſs, 

without deed or warrant. 1 Salt. 191. But cannot with- 

out deed command a bailiff to enter into lands for a con- 

_ broken ; for ſuch command without deed is void. 
ro. 815. 

Though a Corporation cannot do an act in pais without 
their common ſeal, they may do an act upon record; and 
the reaſon is, becauſe they are eſtopped by the record to 
ſay it is not their act. 1 Salt. 192. A promiſe to a cor- 
foratiou is good without deed. 2 Lev. 252. The head of 
a corporation aggregate may not be charged with the act 
of his predeceſſor it it be not by common ſeal, or for ſuch 
thipgs as come to the uſe of the whole body or ſociety. 
1 And. 23, 199. 

A Corporation may do an act in that capacity, to one of 
themſelves in his natural capacity ; and any member in 
his natural capacity may perform an act to the corporation 
in his politic capacity ; and ſo they may ſue one another, 
in their diſtinct capacities. 1 Shep. Ar. 436. Treſpaſs 
for an aſſault and battery, &c. will not lie againſt a con- 
poration; but it muſt be brought againſt the perſons that 
do the treſpaſs by their proper names: though if the 
beaſts of the corporation treſpaſs on a man in his ground, 
action of treſpaſs lies againſt them for this. Proceſs of 
outlawry will not he againſt a corporation ; nor capias or 
exigent, but diftreſs. 22 4/.67: 39 Ed. z. 13: 21 Ed. 4. 

A Corporation cannot ſue, or appear in perſon, but by 
attorney : they cannot commit treaſon or felony, or be 
excommunicate, c. They may not be executors, or 
adminiſtrators, be jointenants, truſtees, &c. Nor ſhall 
the members of a corporation be regularly witneſſes for the 
corporation. 10 Rep. 32: 11 Rep. 98: Co. Lit. 134. But 
they may be disfranchiſed, and then be witneſſes ; though 
not ſurrender by conſent. Yet in ſome caſes the judges 
now admit their teſtimony without disfranchiſement, 
where the zntere/# is remote. Attachment doth not lie 
againſt a corporation. Raym. 152. 
| Corporations may have power not only to infranchiſe 
freemen but to disfranchiſe a member, and deprive him 
of his freedom; if he doth any act to the prejudice of the 
body, or contrary to his oath, Oc. Though for con- 
ſpiring todo any thing contrary to his duty, or for words 
of contempt againſt the chief officers, he may not be diſ- 
franchiſed; but he may be committed till he find ſureties 
for his good behaviour. 11 Rep. 98: 5 Mod. 257. A 
corporation cannot disfranchiſe vr breach of a by-law. 
1 Lil. 331. And one wrongfully disfranchiſed may be 
reſtored, and have his remedy by mandamus, &c. in B. R, 
An alderman or freeman of a corporation cannot be re- 
moved from his freedom or place wichout good cauſe, 
and a cuſtom to remove them ad libitum is void, becauſe 
the party hath a freehold therein. Cro. Jac. 540. 

A perſon may be bound to the good behaviour for 
words ſpoke againſt mayors, Cc. but he may not be in- 
dicted for it: and if juſtices of a corforation deny to do 
right, it is a forfeiture of their exemption from the in- 
quiry of the juſtices of the county. Med. Ca/. 125, 164. 
Head officers of corporations are to redreſs abuſes of mer- 
chant-ſtrangers, £c. or the franchiſe ſhall be ſeized, 
Stat. 9 Eliz. c. 3. ef. 1; and have authority in many 
caſes by ſtatute; for which ſee title Mayors. 

No ſtrangers ſhall fell by retail any woollen or linen 
cloth, or mercery wares, in corporate towns, except at 

fairs, 


fairs, on pain of forfeiture, &c. But ſuch perſons may 
ſell wares by wholeſale, and cloth of their own making 
by retail. 1 & 2 P. & M. cap. 7. Bodies politic eccle- 
ſiaſtical may make leaſes for three lives, or twenty-one 
years, under the reſtrictions in the acts 1 Eliz. c. 19: 13 
Elis. c. 20.— See title Lea/es. It land is given in fee to 
a dean and chapter, or to a mayor and commonalty, Ye. 
and after, ſuch body politic or incorporate is diſſolved, 
the donor ſhall have the land again, and not the lord by 
eſcheat. Co. Lit. 31 
The Corporation of the city of London is to anſwer for 
all particular miſdemeanors, which are committed in any 
of the courts of juſtice within the city ; and for all other 
eneral miſdemeanors committed within the city ; ſo it 
is conceived of all other corporations. 1 Lil. Abr. 329. If 
a common officer of a town doth any thing for their com- 
mon uſe, it is reaſonable the corporate town ſhould be 
anſwerable far it. 1 Leon. 215. 


III. A CorPorarTiov is properly an inveſting the peo- 
ple of the place with the local government thereof, and 
therefore their laws ſhall be binding to ſtrangers ; but a 
Fraternity is ſome people of a place united together in re- 
ſpect of a myſtery and buſineſs into a company, and their 
laws and ordinances cannot bind ſtrangers, for they have 
not a local power. Salt. 193. | 

No maſters and wardens, Cc. of any myſtery, or other 
corparation, ſhall make any by-laws or ordinances in di- 
minution of the King's prerogative, or againſt the com- 
mon profit of the people ; except the ſame be approved 
by the Lord Chancellor, or Chief Juſtices, Sc. on pain 
of 40/. And ſuch bodies corporate ſhall not make any 
acts or ordinances for the reſtraining perſons to ſue in the 
King's courts for remedy, Sc. under the like penalty. 
Stat. 19 Hen. 7. cap. 7. Ordinances made by corporations, 
to be obſerved on pain of impriſonment, or of forfeiture 
of goods, Ec. are contrary to Magna Charta. 2 Int. 
47, 54 : 

But penalties may be inflited by by-laws, which may 
be recovered by diſtreſs or action of debt: and a cuſtom 
for the Lord Mayor and Aldermen of London, to commit 
a citizen for not accepting of the livery, &c. was held a 
good cuſtom, being for the good government of the city. 
5 Mod. 320. | 

C rporaticns may not, by bond, or otherwiſe, reſtrain 
any apprentice, Sc. from keeping ſhop in the corpora- 
tion, under the penalty of 40 J. Stat. 28 H. 8. c. 5.—See 
title By-Laws. 

In acts done by corporations, the conſent of the major 
part thall be binding. Stat. 33 H. 8. c. 27. 

This act clearly vacates all private ſtatutes, both prior, 
and ſubſequent to its date, which require the concurrence 
of more than a majority to give validity to any grant or 
election. Blackfore, (1 Comm. 478,) is of opinion, that it 
has not affected the negative given by the ſtatutes to the 
Head of any ſociety ; but it ſeems that this opinion may 
be queſtioned ; eſpecially in caſes where, in the firſt in- 
ſtance, he pives his vote with the members of the ſociety. 
It is the uſual language of college ſtatutes to direct that 
many acts ſhall be done by guardianus Y major pars ſocioruim, 
or magiſter, or prepofitus et major pars; and it has been 
determined by the Court of King's Bench, (Cowp. 377) 
and by the viſitor of Clare-Ha!l, Cambridge, and allo by 
the viſitors of Dublin college, that this expreſſion does not 


ho 
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confer upon the warden, maſter, or provoſt, any nega- 
tive; but that his vote muſt be counted with the reſt, 
and he is concluded by a majority of votes againſt him. 


IV. CoxyoraTions being compoſed of individuals, 
ſubje& to human frailties, are liable, as well as private 
perſons, to deviate from the end of their inſtitution. And 
for that reaſon the law has provided proper perſons to 
wvi/it, inquire into, and correct all irregularities that ariſe 
in ſuch corporations, either ſole, or aggregate, and whe- 
ther eccleſiaſtical, civil, or eleemoſynary. With regard 
to all eccleſiaſtical corporations, the Ordinary is their vi- 
ſitor, ſo conſtituted by the cannon law, and from thence 
derived to us. The Pope formerly, and now the King, 
as ſupreme Ordinary, is the viſitor of the archbiſhop or 
metropolitan ; the metropolitan has the charge and co- 
ercion of all his ſuffragan biſhops; and the biſhops in 
their ſeveral dioceſes, are in eccleſiaſtical matters the vi- 
ſitors of all deans and chapters, of all parſons and vicars, 
and of all other ſpiritual corporations. With reſpect to 
all lay corporations, the founder, his heirs, or aſſigns, are 
the viſitors, whether the foundation be civil or eleemoſy- 
nary ; for in a lay incorporation, the Ordinary neither 
can nor ought to viſit. 10 Rep. 31. 

The founder of all corporations in the ſtricteſt and ori- 
ginal ſenſe is, the King alone, for he only can iacorpo- 
rate a ſociety; and in civil incorporations, ſuch as mayor 
and commonalty, Sc. where there are no poſſeſſions or 
endowments given to the body, there is no other founder 
but the king : but in eleemoſynary foundations, fuch as 
colleges and hoſpitals, where there is an endowment of 
lands, the law diſtinguiſhes and makes two ſpecies of 
foundation; the one fundatio incipiens, or the incorpora- 
tion, in which ſenſe the King is the general founder of 
all colleges and hoſpitals; the other furdatio pe Helens, 
or the dotation of it, in which ſenſe the ſirſt gift of the 
revenues is the foundation, and he who gives them is in 
law the founder: and it is in this laſt ſenſe that we ge- 
nerally call a man the founder of a college or hoſpital. 
10 Rep. 33. But here the King has his prerogative; for, 
if the King and a private man join in endowing an elee- 
moſynary foundation, the King alone ſhall be the founder 
of it. And, in general the King being the ſole founder 
of all civil corporations, and the endower the p-rfictent 
touncer of all eleemoſynary ones, the right of viſitation 
of the former, reſults, according to the rule laid down, 
to the King; and of the latter to the Patron or endower. 

The King being thus conttituted by law vifitor of all 
civil corporations, the law has alſo appointed the place, 
wherein he ſhall exerciſe this juriſdiction: which is the 
Court of King's Bench; where, and where only, all 
miſbehaviours of this kind of corporations are inquired 
into and redrefied, and all their controverſies decided. 
However though the Court of King's Bench, upon a 
proper complaint and application, can prevent and puniſh 
injuſlice in civil corporations, as in every other part of 
their juriſdiction ; it is not the /anguage of the profeſſion, to 
call that part of their authority a viſitatorial power. 
1 Comm. 481. . 

As to eleemoſynary corporations, by the dotation, the 
founder and his heirs are of common right the legal viſi- 
tors; but, if the founder has appointed and afhgned any 
other perſon to be viſitor, then his affignee ſo appointed 
is inveited with all the founder's power, in excluſion of 

his 


his heir. Fleemoſynary corporations are chiefly hoſpi- | 


tals, or colleges in the Univerſities; theſe were all of 
them conſidered, by the popiſh clergy, as of mere eccle- 
fiaſtical juriſdiction : however, the law of the land judg- 
ed otherwiſe ; and, with regard to hoſpitals, it has long 
been held, (Z. B. 8 B4. 3 28: 8 J. 29;) that if the 
hoſpital be ſpiritual, the biſhop ſhall viſit; but if lay, 
the patron. This right of lay patrous was indeed abridg- 
ed by S:at. 2 Hen. 5. c. 1; which ordained, that the Or- 
dinary ſhould vilit 4% hoſpitals: founded by Subjects; 
though the King's right was reſerved, to viſit by his com- 
miſſioners ſuch as were of royal foundation. But the Sub- 
ject's right was in part reſtored by Stat. 14 Els. c. 5 
which directs the biſhop to viſit ſuch hofpitals only, 


where no viſitor is appointed by the founder thereof: 


and all hoſpitals founded by virtue of the Stat. 39 Eli. 
c. 5, are to be viſited by ſuch perſons as ſhall be nomi- 


nated by the reſpective founders. But ſtill, if the founder 
appoints nobody, the biſhop of the dioceſe mult viſit. 


2 Inſt. 275. 


* 


may now, or might formerly judge) were certainly con- 
ſidered by the popiſh clergy, under whoſe direction they 
were, as eccl;finfiical, or at leaſt as clerical corporations; 
and therefore the right of viſitation was claimed by the 
Ordinary cf the dioceſe. This is evident, becauſe in 
many of our moſt antient colleges, where the founder 
had a mind to ſubje& them to a vilitor of his own nomi- 
nation, he obtained for that purpoſe a papal bull, to ex- 


empt them from the juriſdiction of the Ordinary; ſeveral 


of which are {till preſerved in the archives of the reſpec- 


tive ſocieties. And in ſome of our colleges, where no 


ſpecial viſitor is appointed, the biſhop of that dioceſe, in 
which Oxford was formerly compriſed, has immemorially 
exerciſed viſitatorial authority; (that is, the Biſhop of 
Lincoln, from whoſe dioceſe that of Oxford was taken; ) 


| which can be aſcribed to nothing elſe, but his ſuppoſed 


title as Ordinary to viſit this, among other eccleſiaſtical 
foundations. | ps 

But, whatever might be formerly the opinion of the 
Clergy, it is now held as eſtabliſhed Common law, that 
colleges are lay corporations, though ſometimes totally 
compoſed of eccleſiaſtical perſons; and that the right of 
viſitation does not ariſe from any principles of the canon 
law, but of neceſſity was created by the common law. 
Ld. Raym. 8. And yet the power and juriſdiction of vi- 
ditors in colleges was left ſo much in the dark at common 
law, that the whole doctrine was very unſettled till the 
famous caſe of Philips v. Bury: (Ld. Ravm. 5: 4 Mod. 
106:) In this the main queſtion was, whether the ſen- 


| tence of the Biſhop of Exeter, who, (as viſitor) had de- 


prived Doctor Buy, the Rector of Exeter college, could 
be examined and redreſſed by the Court of King's Bench. 
And the three puiſne judges were of opinion, that it 
might be reviewed, for that the viſitor's juriſdiction 
could not exclude the common law; and accordingly 


judgment was given in that court. But Lord Chief 


Juſtice Ho!t was of a contrary opinion ; and held, that 
by the common law, the office of viſitor is to judge ac- 
cording to the ſtatutes of the college, and to expel and 
deprive upon juſt occaſions, and to hear all appeals of 
courſe: and that from him, and him only, the party 
grieved ought to have redreſs: the Founder having re- 
poſed in him ſo entire a confidence, that he will admi- 


CORPORATION V. 


Collies in the Univerſities, (whatever the common law 


niſter juſtice impartially, that his determinations are 
final, and examinable in no other court whatever. And, 
upon this, a writ of error being brought into the Houſe 
of Lords, they concurred in Sir oh Holt's opinion, and 
reverſed the judgment of the Court of King's Bench. 
To which leading caſe all ſubſequent determinations 
have been conformable, But, where the viſitor is under 
a temporary diſability, there the Court of King's Bench 


will interpoſe, to prevent a defect of juſtice. Fra. 797. 


Allo it is ſuid, (2 Lutw. 1566,) that if a founder of an 
eleeme}; nary foundation appoints a viſitor, and limits 
his juriſdiction by rules and ſtatutes, if the viſitor in his 
ſentence exceeds thoſe rules, an action lies againſt him; 
but it is otherwiſe, where he miſtakes in a thing within 
his power. | 

No particular form of words is neceſſary for the ap- 
pointment of a viſitor. St wvifrator, or wifitationem com- 
mendamus, will create a general viſitor, and confer all the 
authority incidental to the office; (t Burr. 199 ;) but 
this general power may be reſtrained and qualified, or 
the vilitor may be directed by the ſtatutes to do particu- 
lar acts, in which inſtance he has no diſcretion as viſitor; 
as where the ſtatutes direct the viſitor to appoint one of 
two perſons, nominated by the fellows, to be the Maſter 
of a college, the Court of King's Bench will examine 
the nomination of the fellows, and if correct, will com- 
pel the viſitor to appoint one of the two, 2 7irm Rep. 
290. New ingrafted fellowſhips, if no ſtatutes are given 
by the founders of them, mult follow the original foun- 
dation, and are ſubject to the ſame diſcipline and judi- 
cature. 1 Burr. 203. It is the duty of the viſitor, in 
every inſtance, to effeduate the intention of the founder, 
as far as he can collect it from the ſtatutes, and the na- 
ture of the inſtitution; and in the exerciſe of this juriſ- 
diction, he 1s free from all control, Lord Mansfeld has 
declared, that the viſitatorial power, if properly exerciſed, 
without expence or delay, is uſeful an4 convenient to 
colleges; and it is now ſettled and eſtabliſhed, that the 
juriſdiction of a viſitor is ſummary, and without appeal 
from it. 1 Burr. 200.—See 1 Comm. 479, e. 


V. ACoryPokaTioNn may be diſſolved, for it is created 
upon a truſt; and if that be broken it is forfeited. 4 Mod. 58. 

Corporations are diſſolved by forteiture of their charter, 
miſuſer, c. upon the writ uo warranto brought; by 
ſurrender, or by act of parliament; and if they neglect to 
chooſe officers, or make falſe elections, Oc. it is a for- 
feiture of the corporation. 4 Rep. 77. 

* Corporations may be diſſolved in ſeveral ways, which, 
diſſolution is the civil death of the corporation; and in 
this caſe their lands and tenements ſhall revert to the per- 
ſon, or his heirs, who granted them to the corporation ; 
for the law doth annex a condition to every ſuch grant, 
that if the corporation be diſſolved, the grantor ſhall 
have the lands again, becauſe the cauſe of the grant 
faileth. Co. Lit. 13, The grant is indeed only during 
the life of the corporation; which »:ay endure for ever: 
but, when that life is determined by the diſſolution of 
the body politic, the grantor takes it back by reverſion, 


as in the caſe of every other grant for life. The debts of 


a corporation, either to or from it, are totally extinguiſh- 
ed by it's diſſolution ; ſo that the members thereof can- 
not recover, or be charged with them, in their natural 
capacities. i Lev. 237. 


A Corporation 


CORPORATION. 


A Corporation may be diſſolved, 1. By act of parlia- 
ment; which is boundleſs in its operations. 2. By the 
natural death of all it's members, in caſe of an aggre- 
gate corporation. 3. By ſurrender of its franchiſes 
into the hands of the king, which is a kind of ſuicide, 
4. By forfeiture of it's charter, through negligence or 
abuſe of its franchiſe : in which caſe the law judges that 
the body politic has broken the condition upon which it 
was incorporated, and therefore the incorporation 1s void. 
And the regular courſe is to bring an information in nature 
of a writ of quo warranto, to inquire by what warrant the 
members now exercife their corporative power, having 
forfeited it by ſuch and ſuch proceedings : The exertion 
of this act of law, for the purpoſes of the State, in the 
reign of King Charles and King James the Second, par- 
ticularly by ſeizing the charter of the City of London, 


gave great and juſt offence, though perhaps, in ſtrictneſs 


of law, the proceedings in moſt of them were ſufficiently 
regular: but the judgment againſt chat of London was re- 
verſed by act of parliament. Srat. 2 1. M. c. 8, after 
the Revolution; and by the ſame Sat. it is enacted, 
that the franchiſes of the City of London ſhall never more 
be forfeited for any cauſe whatſoever. And, becauſe by 
the Common law corporations were diſſolved, in caſe the 
mayor or head officer was not duly elected on the day ap- 
pointed in the charter, oreſtabliſhed by preſcription, it is 
now provided by Stat. 11 Geo. 1. c. 4, that no corpora- 
ten ſhall be diſſolved, for any default to chooſe a mayor, 
Sc. but the electors are {jill to proceed to election; and 
if no ejection be made, the court of King's Bench ſhall 


flue a mandamus requiring the electors to chooſe ſuch: 


mayor, Oc. 

By Stat. 2 Ann. c. 20. Where perſons intrude into the 
once of mayor, &c. of a corporation, a quo warrant ſhall 
be brought againſt the uſurpers, who ſhall be ouſted, and 
fined : and none are to execute an office in a corporation for 
more than a year. See further on this ſubject , Treq- 
tiſe on the Law of Corporations ;—and fee allo particularly 
this Dict. titles Mor:imain ; Mandamius; Quo warrants. 

To prevent improper conduct in trading corporations in 
elections, and in diſpoſing of the joint-ſtock, it is by Szaz. 
7 Gee. 3. c. 48, enacted, that no member of ſuch corpora- 
tions ſhall be admitted to vote in che general courts, un- 
ti! he ſhall have been fix months in poſſeſſion of the ſtock 
neceſſary to quality him: unlefs it comes to him by be- 


queſt, marriage, ſucceflion or ſettlement.—And by the 


tame ſtatute, only one half yearly dividend is to be made 
by one general court, five months at leaſt from the pre- 
ceding ceclaration of a dividend ; and queſtions for 
merealing the dividend are to be decided by ballot. See 
title Eaſ India Company. 

Jo lacilitate the proceedings in caſes of mandamus and 


7 wwarranto, and to prevent any undue advantage on 


either ſide, the Hat. 12 Geo. 3.c. 21, provides that where 
any perſon ſhall be entitled to be admitted a freeman, 
Sc. of any corporation, &c. and thall apply to the proper 
officer to be admitted, and ſhall give notice of his in- 
tention to move the court of King's Bench for a manda- 
mus in caſe of refuſal, the officer ſhall pay all the colts 
of the application.—And the ſame ſtatute enacts, that the 
proper officer ſhall, on the demand of two freemen, per- 
mit them and their agents to inſpet the entries of 
admiſſion of freemen, and to take copies and extracts; 
under penalty of 1000. 
Vor. I. 


— 


CORR 
CORPOREAL INHERTPANCE, In houſes, lands, 


Dc. See title Inheritance. 

CORPSE, Acaling of. If any one in taking up a dead 
body ſteals the ſhroud, or other apparel, it will be felony, 
3 1». 110: 12 Rep. 113: 1 Hal. P. C. 515. But ftealing 
the corpſe itſelf, only, is not felony, but it is puniſhable 
as a miſdemeanor by indictment at Common law. 2 Comm. 
236. 
CORPUS CHRISTI DAY. A feaſt inſtituted in the 
year 1264, in honour of the bleſſed ſacrament: to which 
alſo a college in Oxford is dedicated, It is mentioned in 
the Stat. 32 Hen. 8. cap. 21. 

CORPUS CUM CAUSA. A writ iſſuing out of the 
Chancery, to remove both the body and record, touching 
the cauſe of any man lying in execution upon a judgment 
for debt, into the King's Bench, Oc. there to lie till he 
have ſatisfied the judgment. F. N. B. 251. See title 
Habeas Corpus. 

CORRECTOR OF THE STAPLE. A clerk be- 
longing to the faple, to write and record the bargains of 
merchants there made. See Stat. 27 Ed. 3. Hat. 2. cc. 22, 


23. 
 ORREDIUM: CONREDIUM ; The ſame with 
corrodium. See Corody, 

CORRUPTION OF BLOOD, corruptio /anguinis.] 
An infection growing to the ſtate of a man, and to his 
iſſue; and is where a perſon is attainted of trraſen or 


feleny, by means whereof his blood is ſaid to be corrupted, 


and neither his children, nor any of his blood, can be heirs 
to him or any other anceſtor : alſo if he is of the nobility, 
or a gentleman, he and all his poſterity by the attainder 
are rendered baſe and ignoble: but by pardon of the King, 
the children born afterwards may inherit the land of their 
anceltor, purchaſed at the time of the pardon or after 
but ſo cannot they, who were born before the pardon, 
Terms de Ley. | 

If a man that hath land in right of his wife hath iſſue, 
and his blood is corrupt by attainder of felony, and the 
King pardons him ; in this caſe, if the wife dies before 
him, he. ſliall not be tenant by the curteſy, for the cor- 
ruption of the bloed of that iſſue: though it is otherwiſe, 
it he hath iſſue after the pardon ; for then he ſhould be 
tenant by the curteſy, although the iſſue which he had 
before the pardon be not inheritable. 13 H. 7. 17. 

A ſon attainted of treaſon or felony in the lite of his 
anceſtor, obtains the King's pardon before the death of 
his anceſtor, he ſhall not be heir to the ſaid anceſtor, but 
the land ſhall rather eſcheat to the lord of the fee by the 
corruption of blued. 26 AMT. pl. 32 H. 8. 

It the facher of a perſon attainted die ſeiſed of an eſtate 
of inheritance, during his life, no younger brother can 
be heir; for the elder brother, though attainted, is flill 
a brother, and no other can be heir to his father, while 
he is alive; but if he die before the father, the younger 
brother ſhall be heir. 2 Hawk. P. C. c. 49. f 49. See fur- 
ther Co. Lit. 8, 391: Dyer 48: 3 Af. 211. 

Corruption of blood from an attainder is fo high that it 
cannot be abtolutely ſalved but by ad of parliament ; for 
the King's pardon doth not reſtore the blood fo as to make 
the perion attainted capable either of inheriting others, 
or being inherited himſelf by any one born before the par- 
don. 1 1». 391, 392: 2 Hawk, ——, A ſtatute which 
ſaves the corruption of blood, impliedly ſaves the deſceut 
of the land to the heir; and it prevents the corruption 5 

8 s C. a 


. CO RS 


gt fo far: alſo it ſaves the wife's dower, Je. But | 


nevertheleſs the land ſhall be forfeited for the life of the 
offender. 3 Inſt. 47: 1 Hawk. P. C. c. 41.4 5.—Sce fur- 
ther titles Atrainderr ; - Forfeiture 3; Eſcheat; Tenure, Wc. 
CORSELET, Fr. in Lat. Corpuſculum. ] A little body: 
The name of an ancient armour uſed to cover the body 
or trunk of a man, wherewith pitemen commonly ſet 
in the front and flanks of the battle were formerly arm- 
ed, for the better reſiſtance of the aſſaults of the enemy, 
and the ſurer guard of the ſoldiers placed behind; who 
were more ſlightly armed for their ſpeedier advancing to 


and retreating from the attack. 4 5 P. & M. c. 2. 


CORSEPRESENT, From the Fr. corps preſent.] A 
mortuary : and the reaſon why it was thus termed ſeems 
to be, that where a mortuary became due on the death of 
any man, the beſt or ſecond-beſt beaſt was, according ta 


cuitom, offered or pre/ented to the prieſt, and carried with 


the corps, See Stat. 21 H. 8. c. 6. and this Dict. title 
Mortuary. 


CORSNED BREAD, panis conjuratus.] Ordeal Bread: 


it was a kind of ſuperſtitious trial uſed among the Saxons, 


to purge themſelves of any accuſation, by taking a piece 
of barley bread, and eating it with ſolemn oaths and 
execrations, that it might prove poiſon, or their laſt morſel, 
if what they aſſerted or denied were not punctually true. 
Theſe pieces of bread were firſt execrated by the prieſt, 
and then offered to the ſuſpected perſon to be ſwallowed 
by way of purgation : for they believed a perſon, if guilty, 
could not ſwallow a morſel fo accurſed ; or if he did, it 
would choak him. 

The form was thus: We beſerch thee, O Lord, that he 


who is guilty of this theft, when the exerciſed bread is offered 


to him in order to diſcover the truth, that his jaws may be 


ſhut, his throat ſo narrow that he may not feoallow, and that. 


he may caft it out of his mouth, and not eat it. Da Cange. 
The old form, or exorci/mus panis hordeacei vel caſci ad pro- 


 bationem deri, is extant in Lindenbrogius, pag. 107 And 
in the laws of King Canute cap. 6.— Si guis altari mini- 


frantium accuſetur, Q amicis deſtitutus fit, cum ſacramentales 
non habeat, vadat ad judicium, quod Anglics dicitur corſned 
& fiat ficut Deus velit, nifi ſuper ſanttum corpus Domini 
permittatur ut ſe purget : from which it 1s conjectured, 
that - corſned bread was originally the very ſacramental 
bread, conſecrated and devoted by the prieſt, and re- 
ceived with ſolemn adjuration and devout expectance 
that it would prove mortal to thoſe who dared to ſwallow 


it with a lie in their mouths; till at length the biſhops. 


and clergy were afraid to proſtitute the communion bread 
to ſuch raſh and conceited uſes; when to indulge the peo- 
ple in their ſuperſtitious fancies, and idle cuttoms, they 
allowed them to practiſe the ſame judicial rite, in eating 


- ſome other morſels of bread, bleſt or cuſt to the like 


uſes. | 
It is recorded of the perfidious Godævin, Earl of Kent, 


in the time of King Edward the Confeſſor, that on his 


abjuring the murder of the King's brother, by this way 
of trial, as a juſt judgment of his ſolemn perjury, the 
bread ſtuck in his throat, and choaked him. Ingulph. 
This with other barbarous ways of purgation, was by 
degrees aboliſhed: though we have {till ſome remem- 
brance of this ſuperſlitious cuſtom in our uſual phraſes 
of abjuration ; as, J will take the ſacrament upon ut ;— 


© May this bread be my polſon:—or, May this bit be my laſt, 


&c. See title Ordeal. 


COSTS, 


CORTIS, curtis.] A court or yard before a houſe, 
Blount. - 5 a 

CORTULARIUM, curtilagium.] A yard adjoining 
to a country farm. Cartul. Glaſton. MS. F. 42. 

CORUS, A certain corn-meaſure heaped up, from 
the Hebr. cora, a hill: eight buſhels of wheat in a heap, 
making a quarter, are of the ſhape of a little hill; and 
probably a corus of wheat was eight buſhels ; Decem coros 
tritici, five decem quarteria. Bract. lib. 2. c. 6. 

COSDUNA, cuſtom or tribute. Mor. Argl. tom, 1. 


p. 562. 


COSENAGE or COSINAGE, Fr. coufinage,] i. e. kin- 
dred, couſinſhip: is uſed for a writ that lies where the 
treſail, that is, the father of the Sai, or great grand- 
father, being ſeiſed of lands and tenements in fee at his 
death, and a ſtranger enters upon the heir and abates ; 
then ſhall his heir have his writ of co/nage. Brit. c. 89: 
F. N. B. 221. See title Ae of Mort d' Auce tor. 

COSENING, Is ad offence where any thing is done 
deceitfully, whether belonging to contracts or not, which 
cannot be properly termed by any ſpecial name. g. 
Symsb. p. 2. ſect. 68. See title Cheats. | 

COSHERING. As there were many privileges in- 
herent by right and cuſtom, allowed in the f-nudal laws; 
ſo were there ſeveral grievous exactions impoſed by the 
lords on their tenants, by a fort of prerogative or ſenioral 
authority, as to lie and feaſt themſelves and their followers 
at their tenants? houſes, c. which was called coſhering. 
Spelm. of Parliaments. MS. | 

CO3MUS, From the Greek, x«ow9;.] Clean. Blown?, 

COS TARD, An Apple. whence co/tard-monger, i. e. 


Seller of apples. Cartular. Abbat. Reading MS. fol. 916. 


COSTERA, Coaſt, ſea-coait. Memor. in Scaccar, Paſ. b. 
24 Ed. 1. | 
COSTS. 
Expensz LIT1s.] In the proſecution and defence of 
actions, the parties are neceſſarily put to certain ex- 


pences, or as they are commonly called Coffs ; conſiſting 


of money paid to the King and Government for fines 
and ſtamp duties; to the officers of the court; and to 
the counſel and attornies for their fees, Cc. 

Theſe colts may be conſidered either as between attorney 
and client; being what are payable in every caſe to the 
attorney, by his client, whether he ultimately ſucceed 
or not; or as between party and party, being thoſe only 
which are allowed, in ſome particular caſes, to the party 
ſucceeding againſt his adverſary, As between party and 
party, they are interlocutory or final; the former are 
given on various interlocutory motions and proceedings 
in the courſe of the ſuit.—the latter, (to which the 
term of colls is moſt generally applied, and the rules re- 
ſpecting which are of the moſt conſequence) are not 
allowed till the concluſion of the ſuit. 

The following abſtract of the law relating hereto, is 
taken principally from Tidd's Law of Cofts ; a ſhort and 
comprehenſive abridgement ; to which, and the various 
other productions on the ſubject, the practitioner mult 
OP have frequent recourſe in nice and particular 
caſes, : : 

It will be ſufficient for the preſent purpoſe, to arrange 
the information on this ſubject in the following manner. 


I. I. 


COSTS I. 


I. In what Caſes Cofts are given to the Plaintiff, 
II. In what, to the Defendant. 

Ill. Of double and treble Coſts. 

IV. Of taxing and recovering Coffs, 


I. No coſts were recoverable by the plaintiff or de- 
fendant at Common law. 2 Ii. 288: Hardy. 15 2. But 
by the Stat. of Gloucefter, (6 Edw. 1.) c. 1.5 2, it is pro- 
vided, “ that the demandant may recover againſt the te- 
nant the coſts of his aur purchaſed ; (which, by a liberal 
interpretation, has been conſtrued to extend to the <wholc 
coſts of his ſuit, 2 IM. 288 ;), together with the dama- 
ges given by that ſtatute and that this act ſhall held place, 
in all caſes where a man recovers damages.” This was the 
origin of coſts de increments. Gilb. Eg. Rep. 195. And 
hence the plaintiff has, generally ſpeaking, a right to 
coſts, in all caſes where he was entitled to damages, ante- 
cedent to, or by the proviſions of the Stat. of Gloucefter ; 
(10 Co. 116 a;) as in af/umpftt, covenant, debt on con- 
tract, caſe, treſpaſs, replevin, ejed ment, &c.; or where, 
by a ſubſequent ſtatute, double or treble damages are 
given, in a caſe where ſgle damages were before re- 
coverable; (10 Co. 116 a: 2 Ii. 289: Cowp. 368;) as 
upon Start, 2 Hen. 4. c. 11, for ſuing in the Admiralty 
Court; (10 Co. 116 a, 6: Dyer 159 6: Carth. 297 ;) upon 


Stat. 8 Hen. 6. c. g. for a forcible entry; (10 Co. 115 5: 


Co. Lit. 257 6: 2 Iuſt. 289: Cre. El. 582 ;) or upon Sratr. 
2 & 3 u. AN. fe 1. c. 5, for reſcuing a diſtreſs for 
rent. (Cartb. 321: 1 Saik. 205: 1 Ld. Raym. 19: Skin. 
558: Holt 172. S. C.) And he hath alſo a right to coſts, 
in all caſes where a certain penalty is given by ſtatute to 
the party grieved ; (Cro. Car. 560: 1 Rol. Abr. 574: Shin. 
363: Carth. 230: 1 Salk. 206: 1 Ld. Raym. 172: Say. 
( 11 : H. Black. ro ;) for otherwiſe the remedy might 
prove inadequate. 

But the Stat. of Glouceſter did not extend to caſes where 
no damages were recoverable at Common law, as in 
feire facias, prohibition, (Comb. 20,) Sc.; nor where doable 
or treble damages were given by a ſubſequent ſtatute, in 
a new caſe where finzle damages were not before re- 
coverable; as in ae againſt tenant for life or years; 


(2 Hen. 4. 17: 9 Hen. 6. 66 5: 10 Co. 116 5: 2 I. 2893) 


upon the Stat. of Gloucefer, (5 Edw. 1. c. 5, —for not 


ſetting out tithes; (Meer 915: Ney 136: Harar. 152) 
upon Stat. 2 & 3 Ed. 6. c. 13 ;—or for driving a dittrels 
out of the hundred, (2 J. 289: Dyer 177: But ſee Cro. 
Car. 560: 1 Rell. Abr. 574, ) upon Stat. 1 2 P. N. 
£. 12.— Nor does this Itatute extend to popular actions, 
where the whole or part of a penalty is given by ſtatute 
to a common informer ; (1 Roll. Abr. 574: 1 Vent. 133: 
Carth. 231: 1 Salk. 206: 1 Ld. Raym. 172: Caf. Pr. C. B. 
87: Barnes 124. S. C: Cowp. 366: 1 H. Black, 10: Bull. 
N. P. 333;) as upon Stat. 5 Elix. c. 4. H 31, for exerciſing 
à trade, without having ſerved an apprenticeſhip; or upon 
the Stat. of Uſury, 12 Ann. flat. 2. c. 16. In theſe and 
ſuch like caſes, therefore, the plaintiff is not entitled to 
coſts, unleſs they are expreſsly given him by the ſtatute ; 
but wherever they are ſo given, he is of courſe entitled 
to them. 

Where /ing/e damages are given by a ſtatute, ſubſe- 
quent to the Stat. of Glouceſter, in a new caſe wherein no 
damages were previouſly recoverable, it has been doubt- 
ed whether the plaintiff ſhall recover coſts, if they are 


not mentioned in the ſtatute. The rule in Poa”; caſ- 
is, that he ſhall not; (10 Co. 115 a3) and accordingly it 
is holden, that he is not entitled to colts in guare 7: - 
pedit ; (2 Hen. 4. 17: 27 Hen. 6. 10: 10Co.116a: 2 
Taft. 289, 362: Barnes 140: And ſee Cro. Car. 360: Carth. 


231: Coop. 367, 8 ;) wherein damages are given by 


the Stat. of Weſtm. 2. (13 Edw. 1.) c. 5. 3. But 
the rule in Pilfo/d's caſe is contradicted by Lord Cote 
himſelf, (2 Inf. 289,) who ſays, that © this clauſe (re- 
ſpecting the Sr. of Glucefer's holding place, in all caſes 
where a man recovers damages,) doth extend to give coſts, 
where damages are given to any demandant or plaintiff 
in any action by any ſtatute made after this parliament.“ 
And the rule has been fince narrowed, by ſeveral! modern 
deciſions ; from whence it may be collected, chat the 


plaintiff is entitled to coſts, in all caſes where ſingle da- 


mages are given by ſtatute to the party grieved, although 
coſts are not particularly mentioned in the ſtatute. 2 
IWilſ. gi: Barnes 15 1. S. C: 3 Bur. 1723: 1 Term Rep. 
71 : But ſee the opinion of Aon, Jult. cant. Cotup. 367, 8. 
In ſeveral of the foregoing caſes, wherein coits were 
not recoverable by the plaintiff at Common law, they are 
expreſsly given him by Stat. 8 g. z. c. 11, by which 
it is enacted, that“ in all actions of ae, and actions 
of debt upon the ſtatute for not ſetting forth ir bes, where - 
in the ſingle value or damage found by the jury ſnall not 
exceed the ſum of twenty nobles; and in all ſuits upon 
any writ or writs of /cire facias, and ſuits upon probibi- 
tions, the plaintiff obtaining judgment, or any award of 
execution, after plea pleaded or demurrer joined therein, 
ſhall likewiſe recover his coſts of ſuit ; and if the plaintiff 
ſhall become nonſuit, or ſuffer a diſcontinuance, or a 
verdict ſhall paſs againſt him, the defendant ſhall re- 
cover his coſts, and have execution for the ſame by 
capias ad ſatisfaciendum, fieri facias, or elegit.“ | 


The plaintiff's general right to Coſts being thus ſet- 


tled and eſtabliſhed, upon the footing of the Stat. of 
Glouceſter, has been ſince altered, reſtrained and modi- 
hed by ſeveral ſubſequent ſtatutes, 

To prevent trifling and malicious actions for words, for 
aſſault and battery, and for treſpaſs, it is enacted by Stats. 
43 Elix. c. 6: 21 Fac. 1. c. 16: 22& 23 C. 2. c. 9. $136, 
that where the jury who try any of theſe actions ſhall give 
leſs damages than 40. the plaintiff ſhall be allowed no 
more Coſts than damages: unleſs the judge before whom 
the cauſe is tried ſhall certify under his hand, on the 


back of the record, that an acfual battery (and not an 


aſlault only) was proved; or that in treſpaſs the freehold 
or title of the land came chiefly in queſtion. Alſo by 
Stats. 4 & 5 N. IM. c. 23: 8& gW. 3.c.11, it the 
treſpaſs were committed in hunting or ſporting, by an 
inferior tradeſman, or if it appear to be wilfully and 
maliciouſly committed, the plaintiff ſhall have full Colts ; 
though his damages, as aſſeſſed by the jury, amount to leſs 
than 405. | | 

The Legiſlature has alſo been obliged to interfere ſtill 
further, to guard againſt trifling and vexatious actions, 
by means of what are commonly called the Court. of- Can- 
ſcience As: Such are Stats. 3 Fac. I. c. 15. $4: 14G. 2. 
c. 10 ; which provide that if an action be brought for leſs 
than 40. againſt a defendant living in London, and liable 
to the juriſdiction of the Court of Requeſts there, the 
plaintiff ſhall not recover any Coſts, but ſhall pay them 


to the defendant, 
8 8 2 Severat 
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Several other acts of parliament have been alſo made, 


eſtabliching Courts of Conſcience in various diſtricts, in 
and about the metropolis; as in the town and borough 
of Southzcarh, &c. by Stat. 22 Geo. 2. c. 47; in the city 
and liberty of Veſtminſter, and part of the Duchy of 
Lancafter, by Stat. 23 C. 2. c. 27, (explained and amend- 
ed dy Stat. 24 Geo. 2. 42, ); and in the Tower-hamlets, by 
Stat. 23 Geo. 2. c. 30. And by Stat. 23 Geo. 2. c. 33, 
the county-court of Midalfſax was put on a different 
footing, for the more eaſy and ſpeedy recovery of ſmall 
debts. See titles Co.mty- Courts, Courts of Con/tience. 

In general where the act is not pleaded, the proper 
mode to obtain the Coſts, is for the defendant to apply 
to the court, by affidavit, for leave to enter a ſuggeltion 
on the roll, of the facts neceſſary to entitle him to the 
benefit of the act ſuited to his caſe; which ſuggeition 
may be traverſed or demurred to. 

Theſe ſtatutes might perhaps have been with equal 
propriety claſſed under the zd diviſion of this title; but 
are introduced here, as forming an exception to the ge- 
neral title of a plaintiff to Coſts in the caſes already in- 
ſtanced. 

The principal ſtatute, made for reſtraining the plain- 
tiff's right to coſts, is Stat. 22 & 23 Car. 2. c. 9, (ex- 
tended to Wales, and the Counties Palatine, by Stat. 
11 12 V. z. c. 9); by which it is enacted, that “ in 
all actions of te/pa/5, afſault and battery, and other perſonal 
ations, wherein the judge, at the trial of the cauſe, ſhall 
not find and certify under his hand, upon the back of 
the record, that an aſſault and battery was ſufficiently 
proved by the plaintiff againit the defendant, or that the 
freehold or title of the land mentioned in the plaintiff's 
declaration was chiefly in queſtion; the plaintiff, in caſe 


the jury ſhall find the damages to be under the value of 


forty ſhillings, ſhall not recover or obtain more coſts of 
ſuit, than the damages ſo found ſhall amount unto.” It 
ſeems to have been the intention of this ſtatute, that the 
plaintiff ſhall have no more coſts than damages, in any 
perſonal ation whatſoever, 1f the damages be under 
forty ſhiilings, except in caſes of battery or freehold; 
and not even in theſe, without a certificate. And this 
conſtruction was adopted, in ſome of the firſt caſes that 
aroſe upon the ſtatute. 3 Kc. 121, 247. But a differ- 
ent conſtruction ſoon prevailed ; and it is now ſettled, 
that the ſtatute is confined to actions of aſſault and bat- 
tery; and actions for Ja! treſpaſſes, wherein it is poſli- 
ble for the judge to certify, that the freehold or title of 
the land was chiefly in queſtion. T. Raym. 487: J. For. 


232: 2 Show, 258. S. C.: 3 Mod. 39: 1 Salk. 208: 1 Str. 


577: Gilb. Eq. Rep. 195: Barnes 134: 3 Will. 322, S. C. 
1 H. Black. 294. Therefore it does not extend to actions 
of debt, covenant, afſumpſit, trover, (3 Reb. 31: 1 Salk. 
208,) or the like; or to actions for a mere aſſault; (3 J. R. 
3913) or for criminal converſation; (3 N. 3 19; ) or bat- 
zery of the plaintiff*s ſervant, (3 Keb. 184: 1 Salk. 208: 
1 Stra. 192,) per quod conſortium wel ſerditium amiſit. In 


all theſe caſes, though the damages be under 4os. the 


plaintiff is entitled to full coſts without a certificate, 
The certificate required by this ſtatute need not, it 


\ ſeems, be granted at the trial of the cauſe. 11 Med. 


198. And where the defendant lets judgment go by 


default, (Bull. N. P. 329, ) or jaſiſies the aſſault and 


battery, or pleads in ſuch a manner, as to bring the 
freehold or title of the land in queſlion, on the face of 


the record, or a wi is granted, (1 Ld. Raym. 76: 2 Salt. 
665, a certificate is holden to be unneceſſary; but it is 
neceſſary, where, to a plea of a right of way, there is a 
replication of ca viam. Co. hrau v. Harriſon, T. 22 Geo, 
3. But where, in an action for an aſſault and battery, 
the defendant juſtifies the aſſault only, (3 T. R. 391,) or 
an aſſault only is certified by the judge, (2 Lev. 102,) 
the plaintiff, recovering leſs than forty ſhillings, is not 
entitled to more colts than damages; though, in the Jat. 
ter caſe, to entitle him to full coſts, the judge may cer- 
tify, on Stat. 8 9» V. z. c. 11, that the aflault was 
wilful and malicious. 3 #7. 326. . 
None of the ſtatutes, made for reſtraining the plain- 
tiff's right to colts, extend to actions brought in an %- 
rier court, and removed by the defendant into a /e 
one: (2 Lev. 124: 4 Med. 378, 9: 1 Ld. Raym. 39; :) 
and it has been holden, that STat. 21 Jac. I. c. 16, and 
Stat. 22 & 23 Car. 2. c. , only reſtrain the Court from 
awarding more coſts than damages; but the yvry, not 
being reflrained thereby, may give what coſts they pleaſe, 

It often happens that there are ſeveral count; or plcas, 
the iſſues upon which are ſome of them found for the 
plaintiff, and ſome for the defendant. In this caſe, in 
the court of C. P. where the declaration conſiſts of ſeve- 
ral counts, and the plaintiff ſucceeds upon any one of 
them, he is entitled to the coſts of the whole declaration, 
though the defendant [ſucceed upon the other counts. 
Bull. N. P. 335: 2 Black. Rep. 800, 1199. But it is 
otherwiſe in the court of K. B. for there neither party is 
allowed coſts as to thoſe counts the iſſues upon which are 
found for the defendant. Say. Cos 212: Doug. 8vo. 677. 
But fee 1 . 331. But if there be two diſtinct cauſes 
of action, in two ſeparate counts, and as to one the de- 
fendant ſuffers judgment to go by default, and as to the 
other takes iſſue, and obtains a verdict, he is eatitled to 
judgment for his coſts on the latter count, notwithſtand- 
ing the plaintiff is entitled to judgment and colts on the 
firlt count. 3 Term Rep. 654 

As to the certificate on the Stat. 4 Av. c. 16, allowing 
double pleas, (See title Pleading,) and colts thereon, where 
the judge refuſes to grant the certificate, the Court have 
not a diſcretionary power, whether they will allow the 
defendant ary colts at all; but are bound by the ſtatute 
to allow him ſore coſts, though the uantum is left to their 
diſcretion. Barnes 140: 2 Term. Rep. 394, 5, The in- 
tention of the legiflature was, that if there be ſeveral 
matters pleaded, tome of which are found for the plain- 
tiff, he ſhall be entitled to the coſts of thoſe, notwith- 
ſtanding other matters are found for the defendant, 
which entitle him to judgment upon the whole record ; 
unleſs the judge, before whom the cauſe was tried, ſhall 
certify, that the defendant had a probable cauſe to plead 
the matters which are found againſt him. 


IT. Ir has already been obſerved, that no coſts were 
recoverable by a de/erdart at common law: and the rea- 
ſon ſeems to be, that if the plaintiff failed in his ſuit, he 
was amerced to the King pro fal/o clamore, which was 
thought to be a ſufficient puniſhment, without ſubject- 
ing him to the payment of colis. The firſt initance of 
colts being given to a defendant, was in a writ of right 
of ward, by the ſtatute of Marlterge, (52 Hen. 3. c. b,) 
Afterwards, coſts were given to the detendant in error, 


| by Stat. 3 Hen. 7. c. 10; and in repleiin, by Stat. 7. Hen. 
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g. e. 4. and Stat. 21 Hen. 8. c. 19, c. But in one of 
theſe caſes, the defendant is tc be conſidered as an actor; 
and in the other of them, the proviſion is virtually for 
the benefit of the plainüff in the original action. Say, 


Coe 70. 


In error, brought by the defendant before execution, 


(Cro. Fac.636,) or by the plaintiff upon a judgment for the 
defendant, if the judgment be affirmed, the writ of error 
diſcontinued, or the plaintiff in error nonſuited, the de- 
fendant in error is entitled to coſts, by Stat. 3 Hen. 7. 
c. lo. and 8 B 9 V. z. c. 11.42; upon the former of 
which ſtatutes it has been holden, that coſts are recover- 
able in error, for the delay of execution, although none 
were recoverable in the original action. Dyer 77 : Oo. 
El:z. 617, 659: 5 Co. 101. S. C.: Cro. Car. 135: 1 Str. 
262: 2 Str. 1084: but fee Co. Car. 425: 1 Lev. 146: 
1 Fent..38, 106: 4 Med. 245: Cartb. 261. S. C. /emb. 
contra, By Stat. 13 Car. 2. flat. 2. c. 2. f 10, if the judg- 
ment be affirmed after verdict, the plaintiff ſhall pay to 
the defendant in error, his double colts. And by Stat. 
4 4un. c. 16. § 25, for preventing vexation, from ſuing 
out de fective writs of error, it is enacted, that © upon 
the quaſhing of any writ of error, for variance from the 
original record, or other defect, the defendant ſhall re- 
cover againſt the plaintiff in error his coſts, as he ſhould 
have had, if the judgment had been affirmed, and to be 
recovered in the ſame manner :” 2 Srr. 834: Caf. temp. 
Herdw. 137. But none of the ſtatutes before mention- 
ed give colts, upon the reveal of a judgment. (1 Stra. 
617.) | 

In replewvin, or ſecond deliverance, the defendant, 
making avowry, cognizance, or juſtification, for rents, 
cuſtoms, or ſervices, or for damage feaſant, is entitled to 
colts, by Stat. 7 Hen. 8. c. 4, and Stat. 21 Hen. S. c. 19. 
$ 3; if the avowry, cognizance, or juſtification be found 
tor him, or the plaintiff be nonſuic, or otherwiſe barred; 
which ftatutes extend to avowries, Sc. made by an exe- 
cutor; (2 R. Rep. 437 ;) or for an ; (OH. Elix. 330;) 
and, as it ſhould feem, for an amercement by a court leet ; 
(Cro. Zac. 5 20. /ed wide Cro. E. 300 ;) but not to pleas of 
priſel en auter lieu, upon which the writ is abated, (Com. 
Pep. 122,) or to pleas of property in the thing diſtrained. 
Hard. 153. By Stat. 17 Car. 2. c. 7.4 2, the deten- 
dant obtaining judgment thereon, for the arrearages of 
rent, or value of the goods diſtrained, is alſo entitled to 
his full coſts of ſuit. And by Stat. 11 Geo. 2. c. 19.4 22, 
if the defendant avow, or make cognizance, according 
io that ſtatute, upon a diffre/s tor rent, relief, heriot, or 
other ſervice, and the plaintiff be nonſuit, diicontinue 
his action, or have judgment-againit him, the defendant 
tall recover double colts of ſuit. But this latter ſtatute 
does not extend to a /eizwre for a heriot-caflorm. _ 

At length, colts were given to defendants by Sat. 
23 Hen. 8. c. 15. 1. * in treſpaſs upon Stat. 5 Rich. 2. 
debt, covenant, ditiune, account, treſpaſs, on the caje, or 
upon any ſtatute for an offence or wrong per/onal, imme- 
_ diately ſuppoſed to be done to the plaintiff,” in caſes of 
nonſuit, or verdi& ſor the defendant. 

The King, and any perſon ſuing to his uſe, (Var. 
24 H. 8. c. 8.) ſhall neither pay nor receive colts ; for 
beſides that he is not included under the general words 
of the ſtatures, as it is his prerogative not to pay them to 
a ſubject, ſo it is beneath his dignity to receive them, 
Aud it ſeems reaſcnable to ſuppole that the Queen con- 


| 


ſort has the ſame privilege: for in actions brought by 
her, ſhe was not at the common law obliged to find 
pledges of proſecution, nor could be amerced ia caſe 
there was judgment againſt her. F. V. B. 101: 1 Inf. 
133. And on this principle of the King not paying or 
receiving coſts, no colts are due on a certiorari removing 
ſummary proceedings ; unleſs a recognizance be entered 
into at the time of removing the proceedings, 1 Term 
Rep. 82. 

 Paupers, (that is ſuch as will ſwear themſelves not 
worth five pounds,) are by Stat. 11 H. 7. c. 12, to have 
original writs and ſubpcenas gratis, and counſel and at- 
torney aſſigned them without fee ; and are excuſed from 
paying colts when plaintiffs, by the Strat. 23 H. 8. c. 15. 
$ 2; but ſhall ſuffer other puniſhments at the diſcretion 
of the judges. And it was formerly uſual on ſuch pau- 
pers being nonſuited to give them their election either 
to be whipped or pay the coits; though that praftice is 
now diſuſed. 1 Sid. 201: 7 Mod. 114: Salk. 505. And 
in caſes of miſconduct, or in certain other circumſtances 
they may be diſpaupered ; that is deprived of their pri- 
vilege of ſuing as paupers.—-It ſeems however agreed 
that a pauper may recover coſts, though he pays none: 
for the counſel and clerks are bound to give their labour 


to him, but not to his antagoniſts. 1 Eg. A6. 125. 


Executors and Adminiſtrators are not particularly except- 
ed out of Stat. 23 Her. 8.c. 16; yet, as that ſtatute only 
relates to contracts made with, or wrongs done to the 
plaintiff, (2 Stra. 1107,) it has been uniformly holden, 
(Cro. Eliz. 503 : Cr0. Fac. 229: 2 Bulft. 261: 1 Salt. 207, 
314: 3 Bur. 1586: Say. Coe y,) that they are not li- 
able to coſts, upon a nonſuit or verdict, where they ne- 
ceſlarily ſue in their repreſentative character, and cannot 
bring the action in their own right; as upon a contract 
entered into with the teliator or inteitate, (7. Vu. 47: 
2 Ld. Raym. 1414: 1 Str. 682. S. C.: Caf. Pr. C. B. 157: 
Pr. Reg. 118. S. C.: Barnes 141, ) or for a ung done 
in his life-time, (Farner 129.) Bot where the cauſe of 
action ariſes after the death of the teffator or inteſtate, 
and the plaintiff may ſue thereon in his own right, he 
ſhall not be excuſed from the payment of coſts, though 
he bring the action as executor or adminittrator ;z as upon 
a cortrad, (6 Mod. 91, 181: 1 Salk. 207. 8. C.: 1 Ld. 
Ravm. 436: 1 Str. 682: Barnes 119: 2 Str. 1106: 4 T. 
R. 277, expreſs or implied; or in trover (Com. Rep. 162: 
Ca/. Pr. C. B. 61: Barnes 132: Caf. temp. Hardw, 204. 
But fee 3 Lev. bo ſcmb. contra,) for a converſion, after 
the death of the teſtator or inteſtate, An executor or ad- 
miniſtrator is liable to coſts, upon a judgment of nou pros : 
(C/ Pr. C. B. 14. 157, 8: 3 Bur. 1585 ) and where he 
has &:ow!ngly brought a wrong action, or otherwiſe been 
guilty of a <#{/z/ default, he ſhall pay coſts upon a diſ- 


. continuance, (Caf. Pr. C. B. 79: 3 Bur. 1451: 1 Blac. 


Rep. 451. S. C,) or for not proceeding to trial accord- 
ing to notice; (Caf. Pr. C. B. 158: 3 BM. 1585 ;) but 
otherwiſe he is not liable to colts, in either of theſe 
caſes. (2 Str. 871: Barnes 133: 4 Burr. 1927.) Nor, 
where he merely ſues en auter droit, is he liable to coſts, 
upon a judgment as in caſe of a nonſuit. 4 Bry. 1928. 
Ihe Stat. 23 Hen. 8. c. 15, only relates to caſes where 
the plaintiff is nonſuited, or has a verdict againſt him. 
But by Stat. 8 Elix c. 2, © upon proceſs iſluing out of 
the court of King's Penh, it the plaintiff do. not dectare 
in three days after bail put in, or if after declaration he 
av 
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do not proſecute his ſuit wich effect, but willingly ſuffer 


the ſame to be delayed or diſcontinued, or he be non- 
ſuited therein, the judges, by their diſcretions, ſhall 
award to the defendant his coſts, damages, and charges 
in that behalf ſuſtained.” 


The plaintiff, it has been obſerved, is not entitled to 


colts in a popular action, for the whole or part of a pe- 
nalty given by ſtatute to a common informer, unleſs they 
are expreſsly given him by the ſtatute. Nor. was the 
de endant entitled to colts in ſuch an action, until they 
were given by the Stat. 18 Elis. c. 5.95 3, made perpe- 
tual by Szat. 27 Eli. c. 10. 

There being ſtill many caſes in which the defendant 
was not aided by the proviſions of the before-mentioned 
ſtatutes, the Stat. 4 Fac. 1. c. 3, gives the defendant coſts 
on a nonſuit or verdid, in all caſes where the plaintiff 
would have been entitled to them if he had obtained 
judgment.— The Szats. 13 C. 2. fl. 2.c. 2.9 3: 889 V. 
3. c. 11. 92, give coſts to a defendant alſe in caſes of non 
prof. and demurrer: and the latter Stat. g 1. gives coſts to 
one of ſeveral defendants in treſpaſs, aſſault, falſe impri- 
ſonment, or ejedtment acquitted ; though the other defen- 


dants are convicted. 


When. a feigned iſſue is ordered by a court of lato, whe- 
ther it be in a civil or criminal proceeding, the coſts al- 
ways follow the verdict, and muſt be paid to the party 
obtaining it. 1 Lill. P. R. 344: Barnes 130; 1 Wulf. 261, 
331: Say. Rep. 24: 1 Wil. 324. But when a feigned 
iſſue is ordered by a court of Equity, the colts do not fol- 
low the verdict, as a matter of courſe ; but the finding 
of the jury is returned back, to the court which ordered 
it, and the coſts there are in the diſcretion of the court. 
Where the iſſue is ordered by a court of law, on a rule 
for an information, (Say. Rep. 229: 1 Burr. 603,) or 
motion for an attachment, (Say. Rep. 253,) the coſts of 


the original rule, or motion, do not in general follow 


the verdict, but only the coſts of the feigned iſſue; which 


coſts are to be reckoned, from the time when the feigned 


iſſue was firſt ordered and agreed to. 1 Burr, 604. 
Yet, where it was ordered, by the conſent rule, that the 
coſts ſhould abide the event of the iſſue, the court di- 
rected the whole coſts to be paid under it. 2 Burr. 1021. 


III. Wars the plaintiff recovers /ingle damages, he 
is only entitled to /ingle coſts ; unleſs more be expreſsly 
given him by ſtatute. But if double or treble damages be 
given by ſtatute, in a caſe wherein /ng/e damages were 
before recoverable, the plaintiff is entitled to double or 
treble coſts, although the ſtatute be ſilent reſpeQing 
them; (Say. Coffs 228;) as in an action upon Sat. 
2 Hen. 4. c. 11, Oc. In ſome caſes, double and treble 
coſts are expreſsly given to the plaintiff; as upon the 
game laws, by Stat. 2 Geo. 3. c. 19. 5 5. And wherever a 

laintiff is entitled to double or treble coſts, the coſts given 
by the court de incremento are to be doubled or trebled, 
as well as thoſe given by the jury. 2 Leon. 5 2: Cre, 
Eliz. 5 82: 3 Lev. 351: Carth. 297, 321: 2 Str. 1048. 
but ſee 1 Term Rep. 252. But double or treble coſts are 
not to be underſtood to mean, according to their literal 
import, twice or thrice the amount of fingle coſts. Where 
a ſtatute gives double coſts, they are calculated thus: 
x. The common coſts ; and then half the common coſts, 
If treble coſts, 1. The common coſts; 2. Half of theſe ; 
and then half of the latter. 


| 


Double or treble coſts are alſo in ſome caſes expreſs!y 
given to the defendant; as in actions againſt pariſh offi. 
cers, by Stat. 43 Eliz. c. 2. 5 19 ;—againſt juſtices of the 
peace, conſtables, c. by Stat. 7 Fac. 1. c. 5 ;—for di- 
ſtreſſes for rents and ſervices, by Stat. 11 Geo. 2. c. 19. 
$ 21, 2 and againſt officers of the exciſe or cuſtoms, 
by Stats. 23 Geo. 3. c. 70. f 34: 24 Geo. 3. / 2. c. 47, 
935. In theſe, and ſuch like caſes, where it does not 
appear, on the face of the record, that the defendant is 
entitled to the benefit of the act, (as where he pleads the 
general iflue,) and there is no particular mode appoint- 
ed for recovery of the coſts, the proper mode, after a 
nonſuit or verdict for the defendant, is to apply to the 
court, upon an affidavit of the facts, for leave to enter a 
ſuggeſtion on the roll. 1 Str. 49, 50: Caſ. Pr. C. B. 
16: Caſ. temp. Hardw. 125: Id. 138: 2 Str. 1021. S. C.: 
Say. Rep. 214: 3 Will. 442: Caſ. temp. Hard. 125. 
But where a particular mode is appointed by ſtatute, for 
the recovery of double or treble coſts, as by the certificate 
of the judge who tried the cauſe, on Stat. 7 Fac. 1. c. 5. 
there that particular mode muſt be obſerved : (2 Vent. 


| 45 : Doug. 8vo. 307, 8: but ſee Doug. 8vo. 308. n.) fo 


that if the judge certify, there is no need of a ſuggeſtion ; 
and if he do not, it 1s uſeleſs, except where judgment 
goes by default. Caſ. temp. Hard. 138, 9. 


IV. Cosrs are taxed, as between party and party, 
by the Mafter in the King's Bench, or by one of the Pro. 
thonotaries in the Common Pleas, upon a bill made out 
by the attorney for the party entitled; or frequently, 
without a bill, upon a view of the proceedings : and if 
there have been any extra expences, which do not appear 
on the face of the proceedings, there ſhould be an atjda- 
vit made of ſuch expences, to warrant the allowance of 
them; which is called an affidavit of increa/ed coſts. Iinp, 
K. B. 348. Tt is uſual, among fair practiſers, to give 


notice to the oppoſite attorney, of the time when the coſts 


are intended to be taxed ; Id. 349. But in order to en- 
force it, there mult be a rule to be preſent at taxing 
coſts : which rule is obtained from the clerk of the rules 
in the King's Bench, or one of the ſecondaries in the 
Common Pleas, and ſhould be duly ſerved; after which, 
if the coſts are taxed without notice, the taxation is ir- 
regular, and the attorney liable to an attachment. 

The means of recovering Coſts, as between party and 
party, are by action or execution, upon a judgment ob- 
tained for them ; or by attachment, upon a rule of court, 
Thus, in ciectment, where there is a verdict and judg- 
ment againſt the tenant, an action may be brought, or 
execution taken out thereon, for the coſts: Run, Eject. 
140, 141. Butwhere the plaintiff is nonſuited, for not 
confeſling leaſe entry and ouſter, the leſſor of the plain- 
tiff muſt proceed by attachment, upon the conſent rule. 
Id. ibid.: 1 Salk. 259: Barnes 182. And fo where the 
nominal plaintiff is nonſuited upon the merits, or has a 
verdi& and judgment againſt him, the only remedy is by 
attachment againſt the leſſor of the plaintiff. Run, j. 
142, 3. See title Attachment. 

Beſides the ordinary method of proceeding, there are 
certain auxjliary means for the recovery of Coſts, as be- 
tween party and party. Theſe means are by moving to 
ſtay the proceedings, until ſecurity be given for the pay- 
ment of Coſts ; or until the Coſts are paid of a on | 
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action for the ſame cauſe; or by deducting the Coſts of one 
action, from thoſe of another, As examples of theſe 
means, it may be mentioned, that in gredtment, (1 Str. 
681, and actions u, tam, (Id. 697, 705: Barnes 126,) 
where the plaintiff, or his leſſor, is un#nown to the de- 
fendant, and in caſe the plaintiff is a foreigner reſiding 
abroad, (1 Term Rep. 267, 362, 491,) the defendant may 
call for an account of his reſidence, or place of abode, 
from the oppoſite attorney; and if he refuſe to give it, 
or give in a ficti:ious account of a perſon who cannot be 
found, the court will ſtay the proceedings, until ſecurity 
be given for the payment of coſts. 

The practice of deduQting or ſetting off the Coſts, in 
one action againſt thoſe in another, however agreeable to 
natural juſtice, does not ſeem to have obtained till lately 
in the court of X. B. 2 Stra. 891, 1203: Bull. N. P. 336: 
4 Term Rep. 124. But in C. P. it has been frequently 
allowed; and that not only where the parties have been 
the ſame, but alſo where they have been in ſome meaſure, 
different. Barnes 145: 2 Black. Rep. 826: Bull. N. P. 336. 

As between Attorney and Client, the former may main- 
tain an action againſt the latter for the recovery of his 
colts. Cro. Car. 159, 160.— But by the Stat. 3 Zac. 1. 
6. 7.4 1, attornies and ſolicitors muſt deliver a bill to 
their clients before bringing an action: and by Star. 
2 Geo, 2. c. 23. & 23, (explained by Srat. 12 Geo. 2. c. 13. 
and made perpetual by Sat. 30 Geo. 2. c. 19.4% 75,) no 
attorney nor ſolicitor ſhall commence any action, till the 
expiration of one month after the delivery of his bill ; 
which is directed by the acts to be in a common legible 


hand, in Engliſh, except law-terms, and ſubſcribed with 


the attorney's hand. 

The ſaid Stat. 2 Geo. 2. c. 23, alſo directs the mode of 
taxation of attornies* bills by the othcers of the ſeveral 
courts; and directs that if the bill taxed be leſs by a ſixth 
part than the bill delivered, the attorney ſhall pay the 
colts of taxation: but if it ſhall not be leſs, the coſts 
mall be in the diſcretion of the court. 


If the whole bill be for conveyancing, or for buſineſs 


done at the quarter ons, c. it cannot be taxed. But 


Where an attorney had delivered two ſeparate bills, one 


of which was for fees and diſburſements in cauſes, and 
the other for making conveyances, a rule was made for 
taxing both. And ſo, where it was moved, that the 
Maſter might be directed to tax thoſe articles in an at- 
torney's bill, which related to conveyancing and parlia- 
mentary buſineſs, the reſt being for management of cauſes 
in the court of King's Bench, Lord I1ansfeld ſaid, there 
was no doubt but the maſter might tax the whole. 
Barnes C. B. 141, 2: 4 Irm Rep. 124: Say. Rep. 233: 
Say. Cofts 320. 

It is not neceſſary for the executor or adminiſtrater of an 
attorney, to deliver a bill of coſts, for buſineſs done by 
his teſtator or inteſtate, before the commencement of an 
action; (Caf. Pr. C. B. 58;) the Stat. 2 Geo. 2. c. 23. 


5 23, being confined to actions brought by the attorney 


himſelf, and not extending to his perſonal repreſenta- 
tives. And, in the court of Common Pleas, they will 
not ſuffer ſuch a bill to be taxed: (Barnes 119, 122: 
but in the court of King's Bench it is otherwiſe; (2 Stra. 
1056: Say. Coffs 324, 5: Imp. K. B. 482;) for there, the 


bill may be referred to be taxed, on the defendant's un- 


dertakivg to pay what is due. 
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COTE 

{f an attorney refuſe to deliver a bill to his client, the 
latter may compel him, by taking out a ſummons before 
a judge; and if the attorney, on being ſerved therewith, 
do not attend, an order will be made for delivering it, 
within a reaſonable time. If he ſtill neglect to deliver 
it, the order ſhould be made a rule of court; and on 
ſerving the ſame, and making affidavit thereof, the court 
on motion will grant an attachment. Doug. 8vo. 199. 
inn: Imp. K. B. 479. The bill being delivered, the 
client may apply for a judge's ſummons, to ſhew cauſe, 
wny it ſhould not be referred to the proper officer to be 
taxed ; upon which an order will be made, the client 
undertaking to pay what ſhall appear to be due upon 
ſuch taxation. Imp. K. B. 479, 480. If the attorney do 
not attend, an order will be made of courſe. But the 
client cannot have a ſummons for delivery of the bill, 
and taxing it, together. Id. 480: Barnes C. B. 126. 


CosTs in Equity, are allowed for failing to make 
an anſwer to a bill exhibited ; or making an inſufficient 
anſwer: and if a firſt anſwer be certified by a maſter to 
be inſufficient, the defendant is to pay 405. Cos; 31. for 
a ſecond inſufficient anſwer; 4/. for a third, S. But if 
the anſwer be reported good, the plaintiff ſhall pay the 
defendant 40s. Coffs. An anſwer is not to be filed, (till 
when, it is not reputed an anſwer,) until Ce for con- 
tempt in pot anſwering are paid. By Sat. 4& 5 4. c. 16, 
if a plaintiff in Chancery diſmiſſes his own bill, or the 
defendant diſſmiſſes the ſame for want of proſecution, 
Colts are allowed to the defendant. 

In other caſes it ſeems that the matter of Coſts to be 
given to either party is not in equity held to be a point 
of right, but merely diſcretionary, under Sat. 17 R. 2. 


c. 6, according to the circumſtances of the caſe. Vet 


the Stat. 15 H. 6. c. 14, which requires ſurety to ſatisfy 
the party grieved his damages, on granting the ſub- 

cena, ſeems expreſsly to direct that, as well damages as 
colts thall be given to the defendant, if wrongfully vexed 
in this court. : 

In caſe of a great fraud, a perſon may be obliged to 
pay ſuch Coffs as ſhall be aſcertained by the injured par- 
ty's oath. 2 Fern. 123. 

COT, In the old Saxen fignifies cottage, and fo is ſtill 
uſed in many parts of England. 

COTARIUS, A cottager: the celarii, or cottagers, 
are mentioned in Dmeſday. 

COTE AN COT. The names of places which begin 
or end with theſe words or ſyllables, have the fignihcation 
of a little houſe or cottage : there are likewiſe dove cozes, 
which are ſmall houſes or places fer the keeping of dewes 
or pigeons. See title Pigeon- Houſe. 

COTELLUS, COTERIA, A fmall cottage, houſe, 
or homeſtall. Corvel. 

COTERELLUS. Cotarius and coterellus, according te 
Spelman and Du Freſne, are ſervile tenants: but in Dome/- 
day and other ancient MSS. there appears a diſtinction as 
well in their tenure and quality, as in their name. For 
the catarius held a free ſocage tenure, and paid a ſtated 
firm or rent in proviſions or money, with ſome occaſional 
cuſtomary ſervices; whereas the ceterellus ſee ms to have held 
in mere villenage, and his perſon, iſſue and goods, were 
diſpoſable at the pleaſure of the lord. Paroch. Antig. 310. 

COTESWOLD. Is uſed for ſheep-cotes and ſheep 
feeding on hills: from the Sax. cete and weld, a place 
where there is no wood. 

COLIGARE, 
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COT 


together, that it cannot be pulled aſunder. By Stat. 13 
R. 2. cap. 9, it is provided, that neither denizen nor fo- 
reigner thall make any other refuſe of wools but cotgare 
and willein, 
COTLAND and COTSETHLAND, Land held by 
a cottager, whether in ſocage or villenage.—-Paroch. An- 
ti 
8 TSE TEIL A , COTSETLE, The little ſeat or man- 
fion belonging to a ſmall farm. Cartular. Malnſeur. MS, 
COTSETHUS, A cottage-holder, who, by ſervile te- 
nure, wes bound to work for the lord. Cowel.—-Cotets are 
the meaneſt fort of men, now termed cottagers, And cot- 
/eti are thoſe who Jive in cottages. Leg. Hen. 1. c. 30. 
COTTAGE, cotazinm.] A little houſe for habitation, 
without lands belonging to it. | | 
By the Hat. 31 Eliz. c.7, cottages were prohibited to 


be erected without laying at leaſt four acres of land to 


the ſame ; and divers other reſtrictions were thereby in- 
joined. But this was repealed by Far. 15 Ges. 3. c. 32, 
ſetting forth that the ſaid at. of 31 Elix. had laid the 
induſtrious pocr under great difficulties to procure habi- 
tations, and tended very much to leſſen population; and 


in divers other reſpeQs was inconvenient to the labour- 


ing part of the nation in gone 
COTTON LIBRARY, For better ſettling and pre- 
ſerving the library kept in the houſe at Weftrvinfter, called 


Cotton-hoz/2, in the name and family of the Cozzons for the | 


benefit of the Public, a ſtatute was made 12 V. 3.c. 7. 
See Stats. 5 Ann. c. 30: 26 Geo. 2. c. 22. 

COTTONS, Not within 27 Hen. 8, concerning the 
true making of cloth, 27 H. 8. c. 12. /e#. 3. See title 
Callico: ManufaQmers ; Navigation- Afs.,—Stealing cot- 
ton out of places uſed for whitening or dying it, felony 
without clergy. Stat. 18 Geo. 3. c. 27. | 

COTUCA, Coat armour. Wal/ng. 114. 

COTUCHANS, Boors or hulbanamen, of which men- 
tion is made in Dome/day. 

COUCHER, or COURCHER, A factor that conti- 
nues abroad in ſome place or country for traffick ; as for- 
merly in Gaſcoign, for buying of wines. Stat. 37 Ed. 3. c. 
16. This word is alſo uſed for the general book wherein 
any corporation, &c. regiſter their particular acts. 3 & 4 
Ed. 6. c. 10. 

COVENABLE, Fr. condenable, Lat. rationabilis.] What 
is convenient or ſuitable.—£Every of the ſame three ſorts 
of goods, &c. ſhall be good and covenable, as in old time 
bath been uſed. Stat. 31 Ed. 3. cap. 2. Covenably indowed, 
that is, indowed as is fitting. Sz. 4 H. 8. c. 12. See Plowd, 


. 
* ä COVENANT, 

ConytxT10.] The agreement or conſent of two or 
moreby deed in writing, ſealed and delivered ; whereby 
either, or one of the parties doth promiſe to the other that 
ſomething is done already or ſhall be done afterwards : 
he that makes the covenant is called the covenantor ; and 
he to whom it is mide, the covenantee. See Shep. Touchſ?. 
160, and on the whole of this ſubject at length. 


I. The ſeveral Kinds of Covenants, and by what Words 
they are created. 


II. What Covenants art good and binding, and by whom 


they may be made, 


COTGARE, A kind of refuſe wool, ſo clung or clotted 


III. Vo foall take Advantage of Covenants, an ] who ar: 
bound by them. 


IV. What hall be a Performance, and what a Breach of 
Covenant. — And of Penalties for Non-performance. | 


I. A Covenant is generally either in fact or in law; in f2.7 
is that which is expreſsly agreed between the parties, and 
inſerted in the deed; and 1% lato, is that covenant which 
the law intends and implies, though it be not expreſſed in 


words; as if a leſſor demiſe and grant to his leflee a houſe 


or lands, Sc. for a certain term, the law will intend a 
covenant on the leſſor's part, that the leſſee ſhall, during | 
the term, quietly enjoy the ſame againſt all incumbrances, 
1 Int. 384. | 

There is alſo a Covenant real, and Covenant perſonal : a 


_ covenant real is, that whereby a man ties himſelf to paſs a 


thing real, as lands or tenements ; or to levy a fine of 
lands, Ee. And covenant perſonal, is where the ſame is 
annexed to the perſon and merely perſonal ; as if a per- 
ſon 'covenents with another by deed to build him a houſe, 
or to ſerve him, c. F. N. B. 145 : 5 Rep. 10. 
Covenants are likewiſe inherent, that tend to the ſupport 
of the land or thing granted; or are co/lateral to it; and 
are affirmative, where ſomewhat is to be performed ; or 
negative ; executed, of what is already done, or executor; : 
a covenant being to bind a man, to do ſomething in future, 
is for the moſt part executory. I Vent. 176: Dyer 112, 271. 
A covenant to ſettle or convey particular lands, will 
not at law create a lien upon the lands; but in equity 
ſuch a covenant, if for a valuable conſideration, will be 
deemed a ſpecific lien on the lands, and decreed againit 
all perſons claiming. under the covenantor, except pur-— 
chaſers for valuable conſideration, and without notice 
of ſich covenant. Finch v. Earlof Winch:lſca, 1 P. Wins. 
282: Freemoult v. Dedire, 1 P. Mis. 429. Coventry v. 
Coventry ; beit reported at the end of Francis's Maxins; 
For Equity conſiders that as done, which being diſtinctly 


agreed to be done, ought to have been done. Grounds and 


Rudiments of Law and Equity, p. 5. 

A general covenant to ſettle lands of a certain value, 
without mentioning any lands in particular, will not 
create a ſpecific lien on any of the lands of the cove- 
nantor, and therefore cannot be ſpecifically decreed in 
equity. Hemoult v. Dedire, 1 P. Wms. 430. But if the 
covenantor expreſsly declare the ſettlement to be in exe- 
cution of his power, though the particular lands to be 
charged be not ſpecified, equity will aſcertain them, 
Coventry v. Coventry, Francis's Maxims : Gilb. Rep. 160. 

It is held in all caſes where words that begin any ſen- 
tence are conditional, and give another remedy, they ſhall 
not be conſtrued a covenant; and yet if words of condition 
and covenant are coupled together in the ſame ſentence, 


as Provided always, and it is covenanted, &c. in that caſe 


they may be adjudged both a condition and covenant, 
March 103. | 
The law does not ſeem to have appropriated any ſet 
form of words, as abſolutely neceflary to be made 
uſe of in creating a cevenant ; and therefore it ſeems that 


any words will be effectual for that purpoſe, which ſhew 


the party's concurrence to the performance of a future 
act; as if leſſee for years covenants to repair, c. Pro- 
vided always, and it is agreed, that the lefſor ſhall find great 
timber, Ie, this makes a covenant on the part of the leſſor 

to 


COVENANT I.III. 


to find great timber. by the word aged ; and it (all not | 
be a qualification of the covenant of the leſſee. 1 New Ar. 
527 —8ee 1 Barr. 290. : 

«© The dependence or independence of covenants, is 


to be collected from the evident ſenſe and meaning of the 


parties; and however tranſpoſed they may be in a deed, 
their precedency muſt depend on the order of time in 
which the intent of the tranſaction requires their per- 


- ſormance.?” Per Lord Mansfield. Jones v. Berkley, Deug!. 


665.—See alſo Hotham v. The Eaft-India Company, 1 Ter: 
Rep. 638. Where the participle doing, performing, paying, 
repairing, is prefixed to a covenant, it is clearly a mutual 
covenant, and not a condition precedent. Booxe v. Eyre, 
2 Black. Rep. 1312: Alen v. Babington, Sid. 280: Athin- 
fon v. Morrice, 12 Mod. 503. But where the covenant 
goes to the whole conſideration on both ſides, there it is 
a condition precedent. Duke ꝙ St. Albau's v. Shore, 1 H. 


Black, Rep. 270. 


If one makes a leaſe for years, reſerving a rent, action 
of covenant lies for non-payment of the rent; for the e- 
Zendum of the rent is an agreement for payment of it, 
which will make a covenant. 2 Danv. 230. A leaſe is 
made to two, and one ſeals the deed, but the other doth 
not; if he accepts the eſtate and occupies the land, he is 
bound to perform the covenants for payment of the rent, 
reparations and the like. 1 Shep. Abr. 458. 

If one man fovenants to pay another 20/. at a day; al- 
though he may have action of debt for the 201. yet it is 
ſaid he may have covenent at his election. 2 Dauv. 229. 

It is agreed that A. B. ſhall pay to C. D. 1co/. for 
lands in FC. this is a mutual covenant, whereon action of 
covenant may be brought if C. D. will not convey. 1 Sid. 
423. But where there are mutual covenants, and the one 
not to be performed before a precedent covenant, in ſuch 
caſe one covenant is not ſuable till the other is performed: 
though if the covenants are diſtinct and mutual, ſeveral 
actions may be brought by and againſt the parties. 1 Li. 
Abr. 350: 2 Med. 74. In a covenant to pay another ſo 
much money, he making him an eſtate in ſuch land, Sc. 
ie has been adjudged, that if he tender the covenantsr a 
feoffment, and offer to make livery, he may have action 
of covenant for the money, as if he had made a title, 
3 Salt. 107. 

Where a man core7ants that he hath porver ſo grant, and 
that the grantee ſhall guietly enjey notwithſtanding any 
claiming under him; theſe are diſtinct covenants, for one 
goes to the ie, and the other to the poſſeion. 1 Mod. 101. 

There is this difference however between a covenant and 
tondition; a conilition gives entry, and covenant gives an 
action only. Owen 54. A perſon cannot have action of 
covenant upon a verbal agreement, for it cannot be 
grounded without avriting, except by ſpecial cuſtom. 
F. N. B. 145. 


II. ALL covenants between perſons muſt be to do what 
is Jawfil, or they will not be binding; and if the thing 
to be done be impoſſible, the covenant is void. Dyer 112. 
Lut where the thing is lawful at the time of the covenant 
made, and afterwards the matter agreed to be done is 
prohibited by act of parliament, yet ſuch covenant will be 
binding. 3 Med. 39. And if a man covenants to do a 
thing before à certain time; and it becomes impęſtblè by the 
att of God, this ſhall not excuſe him, inaſmuch as he 
hath bound himſelf preciſely to do it. 2 Danv, Ar. 84. 

Vor. I. 


Though a covenant to ſtand ſeiſed of lands to be after 
purchaſed be void at law, unleſs chere be ſome new act 
to be done; yet it ſeems, that a covenant to ſettle lands 
of ſuch a value, will charge after- purchaſed lands, though 
the cavenantor had none at the time of executing the 
covenant. Tit v. Haftins, 2 Fern. 97 

If a perſon covenants expreſsly to repair a houſe, and it 


is burnt down by lightning, or any other accident, yet 


he ought to repair it; for it was in his power to have 
provided againſt it by his contract. Alen 26, 27: 1 Li) 
r. 149. But he is not fo. bound by covenant in law. 
Where houſes are blown down by tempeſt, the law ex- 
cuſes the leſſee in an action of waſte; though in a covenant 
to repair and uphold, it will not. 1 Pld. 29. If a 
lefſee for years, rendering rent, covenants for him and 
his aſigns to repair the houſe, and after the leſſee aſſigns 
over the term, and the leſſor accepts the rent from the 
aſſignee, and then the covenant is broken; notwithſtand- 
ing acceptance of rent from the aſſignee, action of cove- 
nant lies againſt the firſt leſſee, on his expreſs covenant to 
repair: and this perſonal covenant cannot be transferred 
by the acceptance of the rent. 2 Danv. Ahr. 240. See title 
Aſignment, and poſt. III. 

Action of covenant alſo lies on covenant for payment of 
rent againſt ſuch leſſee; but not action of deb? after accept- 
ance. 3 Rep. 24. In cotvenant upon a demiſe, rendering 
rent, the defendant cannot ſay, that part of it wasto be al- 
lowed ; for this is a covenant againſt a covenant. Comb. 21. 

An infant within age may bind himſelf apprentice ; 
but neither at Common law nor by ſtatute may be bound 
by covenant for his apprenticeſhip, ſo as to make him 
liable to an action of covenant, if he depart, Sc. But 
by the cuſtom of London he may bind himſelf by his co- 
wvenant at fourteen years old. 1 Co. 129: Winch. 63. 


III. TrExs may be an agreement and covenant, only 
to be performed by the parties themſelves ; and there are 
fome covenants which none but the party and his heirs may 
take advantage of, being ſuch as concern the inheritance, 
and deſcend to the heir, as knit to the eſtate: covenants 
in gro/5 go to the executors, Mc. 1 Rel. Abr. 520: 2 Dari. 

35- Not only parties to deeds, but their executors and 
adminiſtrators, ſhall take advantage of inherent covenants, 
though not named; and every ane of the land may 
have the benefit of ſuch covenants : likewiſe executors and 
aſ/igns are bound by them, although not named, as a c- 
denaut to repair, Oc. 5 Rep. 16, 17: 1 Cre. 552. If a 
man covenants with another to do any thing, his heir {hail 
not be bound, ils/5 he be expre/ily ramed: and yet where 
a leflee covenants to repair, the her ſhall have the benefit 
of the covenant, though not named, becar/e it run; with 
the land. 2 Lev. 92: 5 Rep. 8. ; 

The execntors and adminiffrators of the covcnanter will be 
bound by the covenant, though not named, unlets the 


covenant be of ſuch a nature as not to allow of its being 
perſormed by any other perſon but the Covenantor. See 


Dyer 14. pl. 69: 1 Roll. Abr. g19. l. 35: Hyde v. Dean 
& Canons of Windſor, Cro. Elix. 555, | 

All perſons to whom the land deſcended, were by the 
common law, entitled to the benefit of covenants which 
run with the land; but grantees of the reverſion were 
not. The Stat. 32 Hen. 8. c. 34, therefore enacted, ©* That 
all grantees, &c. of reverſions, ſhould have the like ad- 
vantages againft the — their executors, Cr. by en- 

d try 


— 


— 


Dio — — — 


7 

f 
bl 
* 
* 


ö 
4 
j 
[ 


> -- — 9 6. 


23233 — 


———ͤñ̃ > Sq OS «% — ——— — — 
— I i. 288 _ 


rr 


— — — eee. = eee ee 


— — 


— 


3 


=. Sato. 


3 —— — 


—— 
| 


—— 9 


— a1 -— >< i | 8 a : 
<> . ** . 
gt —— om —— en gg... 


— ——— 
7 * A 


—— —_— 


— a 


r n 4 

y DIL — — 2 
F 
o ry \ 


COVENANT III. 


try for non-payment of the rent, or for doing waſte, or 


other forfeiture; and the ſame remedy by action only, 
for not performing other conditions, covenants, or agree- 
ments contained in the leaſes, again the leſſees; as ihe 
leſſors or grantors had.” The ſtatute alſo gives the leſſees 


the ſame remedy againſt the grantees of the revertion, 
which they might have had againſt their grantors. It 


muſt not, however, be underſtood from the general 
words of the ſtatute, that the grantee of the reverſion can 
take benefit of every forfeiture by force of a condition, 
Lord Cote conceiving the operation of the ſtatute to be 
confined to ſuch conditions as are either incident to-the 


reverſion, as rent; or for the benefit of the State, as for 


not doing of waſte, for keeping the houſes in repair, for 
making of tences, or ſuch like ; and not for the payment 
of any ſum in groſs, delivery of corn, wood, or the like. 
See Co. Lit. 215, where a variety of reſolutions upon 


"this ſtatute are ſtated, and the authorities referred to. 


See alſo 6 Vin. Ab. Covenant, (K. 3.) p. 397: Webbv. 


. Rufell, 3 T. R. 393.——See further Bac. Abr. Covenant, 


(E. 6.): Vin. Ab. Covenant, (K. 3.) 

The liability of the aſſignee does not extend to cove- 
nants broken before the aſſignment; as a covenant to 
build within a certain time, which was paſt before the 
aſſignment. Gre/cort v. Green, 1 Salk. 199: St. Saviour's 
Southwark v. Smith, 3 Bury. 1271: 1 Bla. R. 351. Nor 
is the aſſignee to be affected by any covenant broken after 
he has afligned over. Boulton v. Canon, 1 Freem. 336. 

A collateral covenant to be done upon the land, as to 
build de nove, ſhali bind the aſſignee by expreſs words; 
in this caſe, the aſſignees are bound by the terms of the 
covenant, for unleſs named they would not be bound by 


law; “for the covenant concerns a thing which was not 


in , at the time of the demiſe made; but to be newly 
built after, and therefore ſhall bind the covenantor, his 
executors and adminiſtrators, and not the aſſignee; for 
the law will not annex the covenant to a thing which hath 
no being.” Spencer's Caſe, 5 Co. 165. But as the law 


would ſuſtain ſuch a covenant againſt the covenantor and 


his affigns, if expreſsly included in the covenant, and 


give damages for its non performance, it ſhould ſeem to 


follow, that the covenzntee would be intitled in equity 
to a decree for the ſpeciſic performance of ſuch covenant 
to build; and of this opinion Lord Fardwicke appears to 
have been, in the caſe of the City of Londen v. Naſb, 3 Ath. 
5i5: 1 ez. 12. But in the caſe of Lucas v. Commerford, 


3 Bro. C. R. 166. Lord Thurlow C. held, © That there 


could not be a decree to rebuild in purſuance of a cove- 
nant, for that he could no more undertake the conduct 
of a rebuilding than of a repair.” 

At law the Afipnee is liable only for the rent actually 
incurred, or covenants broken during his poſſeſſion. 
Boulton v. Canon, 1 Freem. 336. If therefore he afiign 
the very day before the rent becomes due, the leſſor can- 
not maintain his action for it. Tovey v. Pitcher, Carth. 
177: 4 Med. 71: 3 Co. 22: 1 Salk. 81: 1 Freem. 326. 
Nor will the circumſtance of ſuch aſſignment being per 


Fraudem, as to a beggar, alter the caſe, Lerour v. Naſh, 


Str. 1221: Bulter's N. P. 159. But fee Knight v. Free- 
man, 1 Vent. 329, 331: T. Raym. 303: T. Fones log; in 


which the validity of ſuch aſſignment was denied. But 


whatever may be the rule of law upon this point, it ſeems 
to be now ſettled, that courts of equity will compel an 
aſbpgnee of a term to account for the rent the whole time 


he enjoyed the land. Treacle v. Cote, 1 Fern. 165, Whe. 
ther equity will, in order to ſecure the future rents, under 
any circumſtances, reſtrain an aſſignee from aſſigning to 
a beggar or iniolvent perſon, was conſidered but not de- 
termined, in the caſe of Philpot v. Hoare, 2 All. 219, 
If the affignee offer to give up the poſſeſſion to the leſlor 
on reaſonable terms, and the leffor refuſe to accept ſuch 
ſurrender, it were clearly too much for a court of equity, 
in reſtriction of a legal right, to prevent the aſſignment. 
Vaillant v. Dodemede, 2 Atk. 546. But ſuppoſing the leſſor 
to be willing to accept of a ſurrender of the term, and 
the aſſignee wantonly to inſiſt on his legal right to aſſign, 
when and to whom he pleaſed, it ſeems that, under cer- 
tain circumſtances, a court of equity might without im- 
propriety interpoſe to prevent the abuſe of ſuch right ; 
and this Lord Hardewicke appears to admit, in Vaillant v. 
Dodomede ; for having ſtated the legal right and the pro- 
priety of courts of equity in general, following the rule 
of law, he obſerves, ** but it is true in ſome tort of afſign- 
ments, made by tenants, the court has interpoſed ;** nor 
does the difficulty reported to have occurred to Lord 
Hardwicke, in Philpot v. Hare, appear, upoa examina- 
tion, to have been intitled to much attention. His Lord- 
ſhip is reported to have ſaid, © As to the accruing rents, 
it is a point of more difficulty; for the covenant in this 
leaſe not to aſſign, does not run with the land to the 
aſſignee, becauſe aſſignees are not bound by name in the 
covenant.” Whence it might be inferred, that if aſſigns 
had been expreſsly included in the covenant, his Lord- 
ſhip would have conſidered them bound by the covenant, 
But whether aſſignees be bound or not by a covenant, 
does not, (except in the caſe of a collateral covenant to 
be done upon the land,) depend npon their being named 
in the covenant ; for it the covenant run with the land, 
aſſignees are bound, whether named or not; and if the 
covenant do not run with the land, but is a perſonal 
contract, or reſpect ſomething to be done purely colla- 
teral to, and not on the land, they are not bound, though 
they be expreſsly named. See Spencer*s caſe, 5 Co. 16 5: 
17 a. Therefore, whether the aſhgnee was named or 
not, was immaterial to the queſtion, Whether the aflig- 
nee was bound by the covenant not to aſlign without 
conſent of the leſſor? Nor does it appear as having been 
neceſſary in order to determine whether a court of equity 
ſhould reſtrain an aſſignment to a beggar, previouſly to 
determine, whether the aſſignee was bound by the co- 
venant not to aſſign; for ſuppoling the aſlignee to be 
bound at law by the covenant, equity may reltrain the 
wanton and fraudulent breach of a covenant ; and ſup- 
poling him not to be bound, yet he may be affected in 
conſcience upon the ſame principle that the aflignee of a 
merely perſonal covenant may be affected in conſcience, 
though not bound at law. See City of London v. Richmond, 
2 Vern. 421,—Treat. of Equity z_ 350. in u. 

The grantee of a reverſion may bring action of covenant 
againk a leſice, as well in the county where the demiſe 
was made, as in the county where the lands lie. Carthe 
183. A perſon covenants with another, to pay him 
money at a time to come, and doth not ſay to his exe- 
cutors, c. if the covenantee die before the day, yet his 
executors or adminiltrators ſhall: have the money. Dyer 
112, 257, And in every caſe Where the reftator is bound 
by a covenant, the executor fhall be bound by it; if it be 


not determined by his death, 43 Ed. 3.2; 2 Dan v. 237, 
| h It A. 
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COVENANT IV. 


\ If A. ſelſed of land in fee, conveys it to B. and core- 
4#:ts with B. his heirs and aſſigns, to make any other 
allurance upon requeſt; and after B. conveys it to C. 
who conveys it to B. and then D. requires A. to make 
another aſſurance, according to the covenant! ; if he re- 
fuſes, D. hall have an action of co: cht againſt him, as 
afliznee to B. 2 Dau v. 236. A leſſor made a leaſe of an 
houſe for years, excepting two rooms, and free paſſage 
to chem; the leſſee aſſigned the term, and the leſſor 
brought coverau? againſt the afignee for diſturbing him 


in his paſſage to thoſe rooms; and adjuiged, that the | 


action lies: for the coverax? as to the paſſage, goes with 
the tenement, and binds the aſſignee. 1 Salk, 196. If a 
man who leaſes for years, ouſts the leſſee, he ſhall have 
covenant againſt him. 48 Ed. 3. 2.—8See 2 Danv. 234. 
A man grants a watercourſe, and afterwards ſtops it; for 
this voluntary mis-feaſance, covenant lies. 1 Saund, 322. 
Though where the / of a thing is demiſed, and it runs 
to decay, fo that the leſſee cannot have the benefit of it, 
for this non-feaſance no action of covenant lieth : nor may 
covenant be brought for a thing which was not zz e/e at 
the making of the leaſe. 2 Darv. 233. 

It a perſon covenents that he hath good right to grant, 


Sc. and he hath no right, it is a breach of coveran?, for 


which action of covenant lies. 2 Bul. 12. 

A cevenant for the leſſee to enjoy againſt all men; this 
extends not to tortions acts and entries, c. for which the 
leſſee hath his proper remedy againſt the aggreſſors. 
Jungh. 111, 120. 

Where there is a covenant to ſave harmleſs againſt a cer- 
tain perſon, there the covenantir mult ſave the covenantee 
harmleſs againſt the entry of that perſon, be it by wrong 
or rightful title: but if it be to fave harmleſs againſt al/ 
perſons, the entry and exiction mult be by /aw/il tetle. Cro. 
Elis. 213. Where the covenant is to do a thing, and no 
time appointed for performance, it muſt be done in con- 
venient time. 2 Ard. 73: Dyer 57, 150: Hob. 28. 


But a covenant muſt wait upon and join with the grant ; 


ſo that if it be to make ſuch aſſurance as ſhall be reaſon 
ably deviſed, it muſt be of an aſſurance that differs not 
from the bargain; and when the eſtate to which a cove- 
nant is annexed is at an end, the covenart is gone, Hb, 
276: 1 Leon. 179. 
is the word both of leſſor and leſſee; and therefore if the 
leſſee covenants to pay the rent, this is a reſervation. 
Though when there is a covenant for a leſlze to repair, 
and he makes an under-/ca/e to one who is in poſſeſſion, 
the under-leflee is not liable to that covenant, in law or 
equity. 1 Rol. Rep. 80: 1 Fern. 87. 

If a leſſor covenant with the leſſee that he ſhall have 
. houſe-bote, Sc. by aſſignment of his bailiff, this is a 
good covenant; and yet it doth not reſtrain the power 
that the leſſee hath by law to take thoſe things without 
aflignment : but if a leſſee covenants, that he will not cut 
any timber, without the leave or aſſignment of the leſſor; 
by this he will be reſtrained. Dyer 19, 115. 


IV. Taz moſt frequent uſe of a covenant, is to bind 
a man to do ſomething = future, and therefore it is for 
the moſt part executory: and if the covenantor do not 
perform it, the covenantee may thereupoa for his relief 
have an action or writ of covenant, againſt the cove- 
nantor, ſo often as there is any breach of the covenant. 


. Sep. Touch}t, 161. Ses: 


— 


— — — 


bath muſt join. 1 Ne 558. 


In an indenture, the word covenant, 


Not any duty or cavſe of action ariſes on a ebend, 
till it is broken: and as to breaches of covenant, if a 
perſon by his own act diſables himſelf to perform a co- 
venant, it is a breach thereof. 5 Rep. 21. Though there 
can be no covenant or breach, where a leafs, Oc. is void. 
Jo. 18, 19. But here, although when a covenant con- 
cerns the 7ntereft of the leaſe, as where it is for paying 
rent, it is void, if the leaſe be ſo: yet where covenants 
are cllatera to the leaſe and intereſt, though that be void, 
tae covenants may be good. Owen 136 And if a cove- 
nant to du a thing is performed in ſubltance, and accord- 
ing to the intent, it is good, though it differs from the 
words; and on the other hand, although the covenantor 
performs the letter of his covenant, if he does any act to 
defeat the intent and uſe of it, he 1s guilty of a breach. 
Med. Ent. Eng. 

In covenant that a perſon ſhall hold land free from all 
incumbrances, and be kept indemnified from arrears of 
rent; there, till an action is brought, or diſtreſs made, 
he is not damniſied; and a ſuit in Chancery is no breach 
in ſuch caſe ; but where a jointure, or dower is recover- 
ed, it is. Skin. 397: Moor 859: Palm. 339. When the 
intention of the parties can be collected out of a deed, 
for the doing or not doing of the thing, covenant ſhall 
be had thereupon. Chanc. Rep. 294. A covenant, being 
one part of a deed, is ſubject to the general rules of ex- 
poſition of all parts of the deed : and in a covenant the 
laſt words, that are general, ſhall be expounded by the 
firſt words, which are ſpecial and particular. Vent. 218. 


Alfo a latter covenant cannot be pleaded in bar to a 


former. 

When a covenant is to «vo perſons 79ir:ly, one of them 
may not bring action of covenant, or plead alone, but 
If a man is bound to per- 
form all the covenants in an indeature, and they are all 
in the affirmative, he may plead performance generally. 
O. Lit. 303. Covenants in the negative muſt be plead- 
ed ſpecially. Did. 330. When /ome covenants are in the 
negative, and ſome in the affirmative, the defendant is to 
plead /pecially to the negative covenants, that he had not 
done the thing, and pe:f5r:ance generally as to the affirm- 
ative: (% qu. and wide pot.) and where the negatir'e co- 
venants are againft law, and the affirmative agreeable to 
law, performance generally may be pleaded. Mr 855, 
If any of the covenants are in the dijuwn ic, fo that it is 
in the election of the covenantor to perform the one, or 
the other, the performance ought to be pc,, Z pleaded, 
that it may appear cha? part hath been performed. (. 
Eliz.23: 1 Nel. 573. And commonly where an act is 
to be done, according to a covenant, he who pleads per- 
formance ought to do it ſpecially, 1 Leop. 136. | 

In debt upon bond for performance of covenants, ene 
whereof for peaceable enjoyment, and free from all in- 
cumbrances, and another for further aſſurance, Ic. the 
defendant ſhould plead ſpecially, that the houſe was 
free from incumbrances at the time of the conveyance 
made, and not charged at any time ſince, and that no 
farther aſſurance had been required, or ſuch an aſſurance 
which he had executed, &c, yet where a defendant 
pleaded generally, in this caſe it was held good. 1 Lutz, 
603. | | 
The plaintiff, in equity, if he has not performed his 
part of the agreement, muſt not only ſhew that he was in 
no default, in not having performed it, but muſt allo 
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. —7«/—!6õ — — owe tee 


4 a n 3 
NP ETD ONET  In OE YL — 
TICS, on oe rt — = 
* 


ee ER 


_—— —-—eS 
wm Ri. 


| 
'y 


2 


COVENANT IV. 


alledge that he is ſtill ready to perform it; whereas, at 


law, if the covenants be not precedent, but diſtin and 
independent, the plaintiff need not alledge a perform- 
ance of his covenants, to entitle him to recover againit 
the defendant for the breach of his. Pordage v. Cole, 
1 Sand. 320: Nichols v. Raynbred, Hob, 88. But ſee Ca- 


lonel v. Briggs, 1 Salk. 112: Goodiſon v. Nunn, 4 Term Rep. 


761. | 
Where the covenants are mutual and diſtin, the de- 
fendant cannot plead a breach by the plaintiff, in bar of 
the plaintiff's action for a breach by the defendant ; for 
the damage may be unequal, and therefore each party 
muſt recover againſt the other, the damages he ſuſtained. 


Cole v. Shallett, 3 Lev. 41: Thompſon v. Noel, 1 Lev. 16: 


Howlett v. Strictland, Cowp. 56: but ſee Calonel v. Briggs, 
1 Salk. 122: Goodiſon v. Nunn, 4 Term Rep. 761. 
When a breach is afligned, it muſt not be general, but 


muſt be particular; as in action of Covenant for not re- 


- Pairing of houſes, the breach ought to be aſſigned parti- 
cularly, what is the want of reparation. Cro. Jac. 369. 

But on mutual promiſe for one to do an act, and in con- 
ſideration thereof another to do ſome act, as to ſell goods, 
c. for ſo much money, a general Sea that the de- 
fendant hath not performed his part, is well aſſigned. 
3 Lev. 319. 

Breaches aſſigned ought to be according to the very 
words of the condition or covenant: when they may be 
well enough, though too general. 1 Latw. 326. 

Where a thing is to be done by a perſon or his aſſigns, 
the breach is to be, that it was not done either by the 
one or the other. 5 Mad. 133. If a perſon is to tender 
_ a conveyance, Oc. to another, his heirs or aſſigns, breach 
aſſigned that the defendant did not tender a conveyance 
to the plaintiff, without the words, © his heirs or aſſigns,” 
is good: but if the tender be to be made by another man, 
his heirs, &c. and not zo him, it is otherwiſe. 1 Salk. 139. 

Where a leſſee for years is to leave all the timber on 
the land, which was growing there at the time of the 
leaſe, and he cut down any trees, though he leaves the 
timber on the land at the end of his leaſe, this is a He 
of covenant : for in contracts the intention of the parties 
is chiefly to be conſidered, Raym. 464. If ſeveral breaches 
are aſſigned, and the defendant demurs upon the whole 
declaration, the plaintiff ſhall have judgment for all that 
are well aſſigned, for they are as ſeveral actions. Oo. 
Jac. 557. 

. Covenants are generally taken moſt ſtrongly againſt the 
covenantor, and for the covenantee. Flowd. 287. But 
it is a rule in law, that where one thing may have ſeve- 
ral intendments, it ſhall be conſtrued in the moſt favour- 
able manner for the covenantor. 1 Lat. 490. The com- 
mon uſe of covenants is for aſſuring of land; quiet en- 
joyment free from incumbrances; for payment of rent 
reſeryed ; and concerning repairs, & c. And in deeds 
of covenant, ſometimes a clauſe for performance, with a 
penalty, is inſerted in the body of the deed: at other 
times and more frequently, bonds for performance, with a 
ſufficient penalty, are given ſeparate; which laſt being 
ſued, the jury mult find the penalty; but on covenant, 

only the damages. cod Int. 250. Vide the Stat. 
8 DN z. c. 11. And vide ante I poſt. and tit. Bond. 

Covenant for non-payment of rent, was referred to 

the maſter as to the rent, and on payment thereof pro- 


ceſs to ſtay as to that, but there being another breach as | 


119. 


to not repairing, the plaintiff might proceed for at. 
Anon Wilſ. Rep. Par. 1. p. 75. In an action of covenant, 
it is not neceſſary to aver that the plaintiff performed 
his covenants. Jodderell v. Cowell, Rep. temp. Hardiu. 


343 4. 

By Stat. 8 & 9 N. z. c. 11, In actions on bonds, for 
perſormance of covenants, plaintiff may aſſign as many 
breaches as he pleaſes, and the jury on the tria! of the 
action, or on a writ of enquiry, may aſſeis damages: on 
defendant's paying damages, execution may be ſtayed, 
but judgment ſhall remain to anſwer any farther breach, 
and plaintiff may have a /cire facias againſt the defendant. 
See title Bond VI. 

Where a penalty is intended, merely to ſecure the 
enjoyment of a collateral object, the enjoyment of the 
object is conſidered as the principal intent of the deed, 
and the penalty only as acceſſional, and therefore only to 
ſecure the damage really incurred.” Per Thurlov, C. 
Sloman v. Malter, 1 Bro. Rep. 418. And upon this con- 
ſtruction of a penalty, courts of equity will interpoſe, to 
reſtrain proceedings at law to recover the penalty. But 
the principles of equal juſtice require, that courts of 
equity ſhould enforce the ſpecific performance of the a& 
agreed to be done, or reſtrain from the doing of that, 
which was agreed ſhould not be done. And upon this 
principle, wherever the primary object of the agreement 
be the ſecuring of the ſpecific ſubject of the covenant, 
the party covenanting is not entitled to ele, whether 
he will perform his covenant, or pay the penalty. See 
Hobfon v. Trevor, 2 P. Wis, 191: Parks v. Wilſon, io Med. 
517: Chilliner v. Chilliner, 2 Fez. 528. But if the cove- 
nant be to do, or not to do, ſome particular act, or doing 
it, or neglecting to do it, to pay a certain ſum, by way 


of liquidated damages, courts of equity will not relieve 


againſt the payment of ſuch damages. Eu/t-/ndia Company 
v. Blake, Finch's Rep. 117: Ponjonty v. Adams, 2 Bro, 
P. C. 431: Rolfe v. Peterſon, 2 Bro. Y. C. 436. (8vo. ed.) 
Lowe v. Peers, 4 Burr. 2228.— ee alſo Small v. Lord Fitæ- 
william, Pre. Ch. 102. And as courts of equity will not 
relieve againſt ſtipulated damages, they will not, in ge- 
neral, interpoſe to entorce the performance of the cove- 
nant, or to reflrain its violation. Therefore, where the 
leſſee covenanted not to plough certain land, or if he did, 
to pay 205, per acre, per ann. the court refuſed to reſtrain 
the leſſee from ploughing. Woodward V. Gyles, 2 Vern, 
But there are ſome circumſtances which will in- 
duce the court to interfere, though ſtipulated damages 
be reſerved ; as where the /:z/-e had covenanted not to 
plough antient meadow, or if he did, to pay an increaſe 
of rent, the court, upon his threatening to plough, ap- 
pears to have granted an injunction, Ve v. Clarke, 
8th of May, 1782,—See allo Dulwich Collage v. Dawis, 
M. 1787. ; | : 

It is held an action of covenant? may be laid in London, 
for non-p:; ment ot rent on a leaſe of lands in any other 
place. 1 . 41. And it, in this action, a ſum be miſ- 
caſt, either too little or too much, it is amendable; and 
not like to the action of debt, which if alledged leſs than 
it is, without ſhewing the reſt to be ſatisfied, it is ill. 
3 Keb. 39: 2 Cre. 247, In action of covenant, the plain- 
tiff mult have recourſe to the deeds or writings, and the 
circumſtances of time, place, &c. and take notice what 
particular covenant in the deed it is beſt to inſiſt upon, to 


lay a breach right, Cc. the words of covenanting are, 
3 covenant, 


COVENANT. 


exvenant, grant, 2romiſe, and agree, He. but there needs 
no great exactneſs in words to make a covenant. See titles 


| Bonds, Leaſes, Arreements, Conveyances, &c. and ante J. 


— 


What ſhall be 2 real and what a perſonal covenant. See 
Vin. Abr. Covenant. ( 2): Bac. Abr. Covenant. (E.): 
Com. Dis. Covenant. (A. 2. ): Gilb. Law of Covenants 105.— 
As to callateral Covenants 4 burr. 2446: 2 WU 27: 
1 Vez. 50. — As to affirmative and ne ative Covenants. 
Vin. Abr. Covenant. D. a): 1 ½ 3 6.—ty what words 
an expreſs Covenant may be created. / in Abr. Covenant. 
(C.): Gib. c. 2,—As to Covenants created by implication 
of law, and actioa thereon. Vin. Abr. .ocenant. (G): 
Com. Dig. Covenant. (A.): Garranty, (A.) : Bac. Abr. Co- 
wenant, (B.) | 

How a Covenant ſhall be expounded with regard to the 
context, or to ſynonimous or other words. See Com. Dig. 


Covenant. (D.): Vin. Abr. Covenant. (L. 4.)— As to Co- 


venants for quiet enjoyment. Shep. Touch. 170: Paugh. 
118: Dy. 328 a: Gilb. 187: Vin. Abr Condition. (U. a. 
#1. 6, 7): 15. Covenant. (Z.) For the conſtruction of the 
words in a Covenant, “ notwithſtanding any act done by 
the covenantor.” Vin. Abr. Covenant. (T.): Co. Tac. 233, 
Proclor v. Febnſon.—As to Covenants for further aſſurance. 
Vin. Abr. Covenant. (W.) (G. a.): 1 Wood 117: Gilb. Co- 
wenant 209, 226: Cro. Fac. 25 1. — Of Covenants to re- 
pair. Vin Abr. Covenant. (L. 5.) : Shep. Touchſt. : Finch. 
Rep. 86: Lant. v. Norris, 1 Burr. 287: 1 Will. p. 1. 75. 
—Ot Covenants to convey lands of a certain value; or 
that lands are of ſuch a value, fully. Lad. Rm 365 : 
Cro. El. 43: 1 Ko. Abr. 429: Langton v. North, 2 Ch Rep. 
140 —Ot Covenantsthat the grantor is ſeiſed in fee. Vn. 
Abr. Covenant. (V.): Paroles. (D. pl. 4.): Cro. Fac. 369: 
3 Lev. 46.— Of Covenants, to be free from incumbrances. 
Vin. Abr. Covenant. (A. 2.) : 1 Wood 415 : Gib. Cove- 


. nant, c. 31. 


See fully in what caſes and in what manner Covenants 


ſhall be ſaid to be ſuſpended, defeated, diſcharged, or 


void. Bac, Abr. Covenant, (G.): C. 470: 1 Wed 397, 
429: Com. Dig. Covenant. (F.): Chancery 2. (X. 3.): Jiu. 
Abr. Covenant. (O.) g 

This word Covenant, is alſo taken for the Solemn League 
422 Covenant 5 Which was a ſeditious conſpiracy, invent- 
ed in Scotland, voted iliegal by parliament, and againſt 
which proviſion is made by Stat. 14 Car. 2. cap. 4. 

CovENANT To STAND SEIX=ED To Usss, Is when a 
man that hath a wife, children, brother, iiſter, or kin- 
dred, doth by coveuant in writing under hand and ſeal 
agree that for their or any of their proviſion or preter- 
ment, he and his heirs will ſtand: ſeiſed of land to their 
uſe; either in fee-fimple, fee tail, or for life. The uſe 
being created by the Sat. 27 H. 8. c. 10, which convey- 
eth the eltate as the uſes are directed, this covenant to 
{tand ſeiſed is become a conveyance of the land unce the 


| ſaid ſtatute. The conſiderations of theſe deeds, are natu- 


ral affection, marriage, &c. and the law allows in ſuch 
caſes conſideration of blood and marriage, to raiſe uſes, 
as well as money and other valuable confideration when 


a a uſe is to a ſtranger. Plowd. 302. There are no conſi- 


derations now to raiſe uſes upon covenants to ſtand ſeiſed, 
but natural love and affection, which is for advancement 
of blood ; and confideration of marriage, which is the 


Joining of the blood and marriage together : other con- 


ſiderations, as money, Sc. for land, though the words 
in the deed are land ſciſed, yet they are bargains and 


COVIN. 


ſales, and without 7rro/mnert they raiſe no uſe. Carter 
138: Lil. Abr. 353. 

The uſual covenant to and ſeiſed to uſes need not be 
by deed indented and inroljed. And where a man li- 
mits his eſtate to the uſe of his wife for life, this imports 
a ſathcieat conſideration in atfeif; alſo if a perſon cove- 
nants to ſtand ſ-iſed to the uſe of his wife, ſon, or coutin 
it will raiſe an uſe witnout any expreſs words of conſi- 
deration ; tor ſutſicient conhideration appears. 7 Rep. 40. 

In caſe of a covenant to ſtand ſeiſed, ſo muck of the 
uſe as the owner doth not diſpoſe of, remains itill in him, 
1 Ventr. 374. And where an uſe is raiſed by way of co- 
venant, the covenantor continues in poſieſſion ; and there 
the uſes limited, it they are according to law, ſhall riſe 
and draw the poſſe lion out of him: but if they are not, 
the p ſſeſſion ſhal! remain in him until a lawful uſe ariſeth. 
1 Len. :97: i Med. 159, 160. 

If on a covenant to itand ſeiſed to uſes, no uſe doth 
ariſe, yet it may be good by way of covenant and give 
remedy to the covenantee in an action; as if the covenant 
be future, that, in confideration of a marriage, lands ſhall 
deſcend or remain to a ſon and the heirs of his body on 
the body of his wife; in this caſe the covenantee may 
have writ of cowenant upon the covenant againk the cove- 
nantor. But if a covenant be that a man and his heirs, 


ſhall from hencetorth fund and be ſeiſed to ſuch and ſuch 


uſes, and the uies will not ariſe by law: here no action 
of covenant lies on the covenant; for this action will 
never lie upon any covenant but ſuch as is either to do a 
thing hereafter, or where the thing is already done, and 
not when it is for a thing preſent. Plowd,. 307, 398: Finch's 
Law. 49.—See title Correyonce. 

COVERT BAKON, A feme copert-baron, is a married 
woman. ee idle Baron and Feme 

COVERTURE, # ] Any thing that covert; as ap- 
parel, a coveriet, Sc. but it is by our law particularly 
applied to the ſtate and condition of a married woman, 
who 15 /ub pete/?ate viriz and therefo e diſabled to con- 
tract with any, to the damage of herſelf or huſband, with- 
out his conſent and privity, or his allowance and con- 
firmation thereof. Brag. lib 1. c. 10 L. 2. c.15, Sc.: 


Bro. Abr. When a woman is married, the is called a 


Hime Covert 5 and whatever is done concerning her, du- 
ring the marriage, is {aid to be during the coverture : all 
things that are the wife's, are the huſband's; nor hath 
the wile power over herſelf, but the huſband : and if the 
huſband alien the wite's land, during the covertwre, ſhe 
cannot avoid it during his life ; but after his death, the 
may re:over by c in vita. Ierms de L. — See title Bar 
and F-me: Cut in vita. 

COVIN, Cewma.] A deceitful compact between two 
or more to deceive or prejudice others; as if tenant for 
life or in tail, contpires with mother, that ne shall re- 
cover the land which he the tenan ho!1s, n prejudice of 
him in reverſion. P.owd. 546. Co is commonly con- 
verſant in and about conveyances of land by nne, teott- 
ment, recovery, &c. And then it tends to defeat pur + 
chaſers of the lands they purchaſe, aad crediturs et heir 
juſt debts; and fo it is uted in deeds of gift of goods: it 
may be likewiſe ſometimes in ſuits of law, and judg- 
ments had in them. But wherever cov is, it fnall never 
be intended, unleſs it appears ard be particularly tound: 
for covin and fraud though proved, yet muſt be tound by 


| the jury, or it will not be good. Brown, 188; Bridgm. 112. 
If 
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COVIN, 


If one make a leaſe to a perſon by coin, and aſter 
grant another leaſe to another boxa fide, but without any 
ne or rent; in this caſe the ſecond leſſee may not avoid 
the firſt leale, becauſe he is not a purchaſer that comes 
in for money. 3 Kep. 83. On recovery by a good title, 
there may be covin;g as where tenant for life by aſſent, 
Sc. ſuffers a recovery by Ni dicit, without making any 
defence: and if a man hath a rightful and juſt cauſe of 
action, and of cowin and content ſhall raiſe up a tenant 
by wrong againſt whom he may recover; the covin doth 
ſo ſuffocate the right, that the recovery, although it be 
upon good title, ſhall not bind. Bro. Coin 47: Co. Lit. 
257: 1 Shep. Abr. 355. A. is tenant for life, remainder 
in tail to B. and a preecipe is brought again them as join- 
tenants, by cotia between the demandant and A. and an 
anſwer procured for B. as jointenant, and they join the 
mile, (or iflue) and after make default, whereby final 
judgment is given; this ſhall not defeat the eſtate of F. 
who may bring a writ of diſceit, and ſhall be reſtored to 
his land. Rol. Abr. 621. 

If a man that has a right to certain lands, by covrn 
cauſes another to ouſt the tenant of the land, to the intent 
to recover it from him, and he recovers accordingly 
againſt him by action tried; yet he ſhall not be remitted 
to his ancient right; but is in of the eſtate of him who 
made the ouſter; and an aſſiſe lies againſt him. 2 Dazv. 
Abr. zog. Land is aliened, pending a writ of debt, by 
ervin, to avoid the extent thereof for the debt; the land 
ſo aliened ſhall be extended, when the cov appears upon 
the return of the e/2gir by the ſheriff, 12:4. 311. If a 
man makes a deed of gift, Sc. of his goods in his life- 
time by coriz, to ouſt his creditors of their debts, after 
his death the donee or vendee ſhall be charged for them, 
See the ſeveral ſtatutes of Frauds, If goods are fold in 
market overt by covin, on purpoſe to bar him tha: hath 
right, this ſhall not bar him thereof. 2 /»?. 713: See 
title Frauds, &c. 


COUNCLL. In the city of London, there are common | 


council-men choſen in every ward at a court of wardmote 
held by the aldermen of the reſpeQive wards on St. Tho- 
mas's day yearly : they are to be choſen out of the molt 
ſufficient men; and ſworn to give true counſel for the 
common profit of the city, St. Lex Londinen. 117. In the 
court of common council, are made laws for advancement 
of trade; and committees yearly appointed, Qc. But acts 
made by them, are to have the aſſent of the Lord Mayor 
and Aldermen, by Stat. 21 Geo. 1. c. 11. See this Di. 
title London, 

COUNSELLOR, Confiliarms.] A perſon retained by 
a client to plead his cauſe in a court of judicature. A 
Barriſſer: See title Barraſter.— To what is there noticed 
may be added — That by Srat. 5 Elix c. 14, counſellors 
ſnall not be puniſhed for ſhewing a falſe deed in evidence. 
No rec uſaut convict, or non- conformiſt ſhall practice the 
law, as a counſellor, or otherwiſe, under penalties. See Srat. 
3 Jac. I. c. 5: 7 V. 3. c. 24: 13 C14 N. 3. c. 6: 1 Geo. 
1. c. 13. dee titles Oaths, Non com firm iſts. 

CounsEr., for Priſoners. See title Trial and 4 Comm. 355. 

COUNT, b he original declaration of complaint in 
a rea action As declaration is applied to perſonal, fo 
Count is applicable to real cauſes ; but Count and declara- 
tion are oftentimes confounded, and made to ſignify the 


fame thing. F. N. B. 16, 60. In paſſing a recovery at 


COUN 


the common pleas bar, a ſerjeant at law can upon the 
precipe, Se. See titles Countors, Declarations, Pleading. 

COUNTEFE, Fr. Comte.] The moſt eminent dignity 
of a ſubject, before the conqueſt; and thoſe who in ancient 
times were created caun ces, were men of great eſtate: for 
which reaſon, and becauſe the law intends that they afiſt 
the king with their counſel fur the public gocd and pre- 
ſerve the realm by their valour, they had great privileges; 
as they might not be arreſted for debt or treſpaſs; or be 
put on juries, Se. Of old the counter was proeſeiius, or 
preepofitus comatis, and had the charge and cuſlody of the 
county; but this authority the hei now hath, g Rep. 46. 
A counter or count, is an earl, in the law French. Law Fr. 
Dict. See titles Earl, Sheriff. 

COUNTENANCE,. 'l his word ſeems to be uſed for 
credit or eſtimation. Oli Net. Br, 111. And in the Stat. 
1 Ed. 3. c. 4 See Certene ment. 

COUNTER, Comęutatorium from the Lat. comfutare.] 
The name of two priſons in London, the Poultry counter, and 
Wood: fireet-counter, [now conſolidated into one new- built 
| priſon] for the uſe of the city, to confine debtors, peacs- 
breakers, c. Corvel. 

COUNTERFEILTS. See title Chea7s. 

Counterfeiting the King's ſeal, or money, c. is treaſon, 
See title Treaſon : and counterfeiting Exchequer bills, bank- 
bills, lottery- orders, Sc. is felony. See titles Felory, Fire 
gery, Fraud, 

COUN TERMAND, Contramandatum.] Is whereathing 
formerly executed, is afterwards by ſome act or ceremony 
made void by the party that firſt did it. And it is either ac- 
tual, by deed; or implied: a , where a power to exe- 
cute any authority, c. is by a formal writing, for that 
very purpoſe put off for a time, or made void: and i- 
plied, is where a man makes his laſt will and teſtament, 
and thereby deviſes his land to A. B. if he afterwards en- 
feoffs another of the ſame land, here this feoffment is a 
countermand to the will, without any expreſs words for 
the ſame, and the will 1s void as to the diſpoſition of the 
land: Alſo if a woman ſeiſed of land in fee-ſimple, 
makes a will and deviteth the ſame to C. D. and his 
heirs, if he ſurvive her; and after ſhe intermarries with 
the ſaid C. D. there, by taking him to huſband, and 
coverture at the time of her death, the will is counter« 
manded. Terms de Ley. But if a woman makes a leaſe at 
will, and then marries, this marriage is no countermand to 
the leaſe, without expreſs matter done by the huſband to 
determine the will. | 

Where land 1s deviſed, and after a leaſe made thereof 
for years only; it ſhall not be a countermand of the will, 
which is good notwithſtanding, for the reverſion after the 
leaſe for years is ended: but in caſe a man have a leaſe 
for years, and gives it by his will, and after ſurren- 
ders it; it is a countermand of the deviſe, and the de- 
viſee ſhall not have his leaſe. Dyer 47: Geold/6. 93. See 
title Deviſe. If a copyholder, like to die, do ſurrender 
his eftate to the uſe of his wife or children, without any 
conſideration of money, c. and he recover before the 
preſentment and admittance, it may be countermanded: It 
is otherwiſe if it be to the uſe of a ſtranger. Kh. 82. 
If there be a feoffinent with letter of attorney to make 
livery and ſeiſin; and before it is made, the feoffor makes 
a ſeoffment, or bargain and ſale of che land, or leaſe to 
another, it will be a countermand in law of the authority 


given 


COUN 


given by the letter of attorney. 2 Brownl. 291. A perſon 
may countermand his command, authority, licence, Sc. 
before the thing is done; and if he dies, it is counter- 
manded. There is alſo a countermand of notice of trial, &c. 
in law proceedings. See titles Trial, Proceſs. 
COUNTERPART. When the ſeveral parts of an in- 
denture are interchangeably executed by the ſeveral par- 
ties, that part or copy which is executed by the grantor 
is uſually called the original, and the reſt are counterparts : 
though of late it is moſt frequent (and better) for all the 
parties to execute every part; which renders them all 
originals. 2 Comm. 296. See title Deeds. 
COUNTERPLEA, Is when the tenant in any real ac- 
tion, tenant by the curteſy, or dower, in his anſwer and 
plea, vouches any one to warrant his title, or prays in aid 
of another, who hath a larger eſtate; as of him in reverſion, 
Se. Or where one that is a ſtranger to the action, comes 
and prays to be received to fave his eſtate ; then that which 
the demandant alledgeth againſt it, why he ſhould not be 
admitted, is called a counterplea: In which ſenſe it is uſed, 
Stat. 25 Ed. 3. cap. 7. So that counterplea is in law a re- 
plication to Aid Prier; and is called counterflea to the 
voucher ; But when the voucher is allowed, and the 
vouchee comes and demands what cauſe the tenant harh 
to vouch him, and the tenant ſhews his cauſe, whereupon 
the vouchee pleads any thing to avoid the warranty ; that 
is termed a cornterplea of the warranty. Terms de Ley. Stat. 
3 E. 1. cap. 39. If on demurrer to a counterplea of the 
voucher upon a warranty, it be found againlt the vouchee, 
judgment {hall not be peremptory, but only fet wocare : 
It is otherwiſe upon a plea to the writ tried by the coun- 
try. 4 Rep. 80: 10 Rep. 34.-—There is alſo a counterplea 
to the plea of clergy ; See title Clergy, Benefit of; II. 
COUNTER ROLLS. The r which herd of coun- 
ties have with the coroxers of their proceedings, as well of 
appeals, as of inqueſts, Sc. Start. 3 Ed. 1. c. 10. 
COUNTORS, Fr. Contours. ] Have been taken for 
ſuca /orjeants at law, which a mau retains to defend his 
cauſe, and ſpeak for him in any court, for their fees. 
Horn's Mirror, lib. 2. And as in the court of C. B. none 
but Serjeants at law may plead; they were anciently called 
Serjeant Countors. 1 Tuff. 17. | 


COUNTY, 

Comitatus.] Signifies the ſame with fire, the one 
coming from the French, the other from the Saxen. It 
contains a circuit or portion of the rezlm, into whic 
the whole land is divided, for the better government of 
it, and the more eaſy adminiſtration of juſtice: So that 
there is no part of this kingdom that lies not within ſome 
county; aud every county is governed by a yearly officer, 
the ſheriff. Forrefcur, cap. 24. Of theſe counties, the num- 
bers have been different at different times, there are now 
in Eug land torty, beſides twelve in Vals, making in all 
jitty-two.—lt ſeems that this diviſion of the Kingdom 
was made by King A{jred. See 4 Comm. 410. The names 
of thele counties are as follows, In ENSLAN D; Bedford; 
Berks; Bucks ; Cambridge ; Chefler ; Cornwall; Cumber- 
land ; Derby ; Devon; Dorjet; Durbam; Er; Glouce/- 
ter; Hereford; Hertford; Huntingdon; Kent; Lancaſter ; 
Leiceſter; Lincoln ; Middleſex ; Manmouth; Norfolk ; North- 
«mpton ; Nerthumberland ; Nottingham; Oxford; Rutland ; 
{the ſmallelt;) Salbe; (commonly called Shropphrre ;) 


Somerſet, Staſſerd; Sage; Surrey z Suffex 3 Seuthampion | 


| 


COUNTY. 


(Hants or Hampſhire ;) Warwick; IWeftmorland 5 ar- 
cefler ; Wilts; York; (the largeit;) In NoxTn Wares 
Angl:ſea; Caeruaruven; Denbigh; Flint; Merioneth and 


| Montgomery,—In Sourn Wars; Brecknock ; Cardigan; 


Caermarthen ; Glamorgan; Pembroke and Radur, 

Three of the counties above enumerated, vis. Che/er, 
Durham and Lancafter, are called CouxxiESs PALATINE. 
The two former are ſuch by preſcription, or immemoria! 
cuſtom ; or, atleaſt as old as the Norman conqueſt: { Sel. 
tit. Hon. 2, 5, 8 ;) the latter was created by King Edward 
III. in favour of H:nry Plantagent, firſt Earl, and then Duke 
of Lancaſter : (4 Iaſt. 204 :) whoſe heireſles being married 
to Jobn of Gaun!, the King's ſon, the franchiſe was great- 
ly enlarged and confirmed in parliament to honour 75 
of Gaunt himſelf, whom, on the death of his father-in- 
law, the King had alſo created Duke of Lancafer. Plowd. 
215: T. Raym. 138. 

CovuxTits PALATINE are ſo called à palatis; becauſe 
the owners thereof, the Earl of Che/ter, the Biſhop of Dur- 
bam, and the Duke of Lancaſter, had in thoſe counties 
Jura regalia, as fully as the King hath in his palace; 
regalem poteſtatem in omnibus, as Bratton expreſſes it. /ib. 3. 
c. 8. $4. They might pardon treaſons, murders, and 
felonies ; they appointed all judges and juſtices of the 
peace; all writs and indictments ran in their names, as 
in other counties in the King's, and all offences were 
ſaid to be done againſt their peace, and not, as in other 
places, contra pacem domini regis. 4 Ia. 204. And indeed 
by the ancient law, in all peculiar juriſdictions, offences 
were ſaid to be done againſt his peace, in whoſe court 
they were tried; in a court-leet, contra pacem dlomiui; in 
the court of a corporation, contra pacem ball:uorum ; in the 
ſheriff's courts or towns, contra pacem dicecomitis. Seld. in 
Heng. Magna, c. 2. 

The Palatine privileges, (ſo fimilar to the regal in- 
dependent juriidictions uſurped by the great barons on 
the continent, during the weak and infant ſtate of the 
firſt feodal kingdoms in Europe,) were in all probability 
originally granted to the counties of Cheer and Duran, 
becauſe they bordered upon inimical countries, Malen 
and Scotland; in order that the inhabitants, having 
juſtice adminiſtered at home, might not be obliged to go 
out of the county, and leave it open to the enemy's in- 
curſions; and the owners, being encouraged by ſo large 
an authority, might be the more watchful in its defence. 
And upon this account alſo there were formerly two 
other counties palatine, Pemorokeſoire and He.chamfpire ; 
the latter now united with Northumberiand ; but theſe 
were abolithed by parliament, the former in 27 Her. 8. the 
latter, in 14 Elis. And in the time of H. VIII. hkewite, the 
powers beforementioned, of owners of counties palatine 
were abridged ; Stat. 27 H. 8. c. 24. the reaſon for their 
continuance in a manner cealing, though ſtill all writs 
are witneſſed in their names, and all forteitutes for treaſon 
by the Common law accrue to them. 4 I. 205. 

Of theſe three, the county of Durban is now the only 
one remaining in the hands of a ſubject. For the earl- 
dom of Cheer, as Camden teſtines, was united to che 
crown by Heu. III. and has ever fince given title to the 
King's eldeſt fon. And the County Palatine, or Duchy 
of Lawcajter, was the property of Hi Bolingbroke, the 
ſon of Jovbn of Gaunt, at the time when he wrefted the 
crown trom King Richard II. and aſſumed the title of King 
Henry IV. But he was too prudent to ſuffer this to be 

united, 
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COUNTY 


united to the crown; left if he loſt one, he ſhould loſe | 


the other alſo. For as Plovden (215,) and Sir Evavard 
Coke (4 Int. 245,) obſerve“ he knew he had the Duchy 
cf Lanca/t:r by ſure and indefeaſible title, but that his 
title to the crown was not ſo aſſured ; for that after the 
deceaſe of Richard 11. the right of the crown was in the 


heir of Lionel Duke of Clarence, > ce ſon of Fd III; 


John of Gaunt, father to this Henry IV, being but the 
Fourth ſon,” And therefore he procured an act of parlia- 
ment, in the firſt year of his reign, ordaining that the 
duchy of Lanca/ter, and all other his hereditary eſtates, 
with all their royalties, and franchiſes, ſhould remain 
to him and his heirs for ever; and ſhould remain, de- 
ſcend, be adminiſtred, and governed, in like manner as 
if he never had attaincd the regal dignity; and thus they 
deſcended to his ſon and grandfon, Henry V. and Henry 
VI; many new territories, and privileges being annexed 
to the Duchy by the former. Parl. 2 Hen. 5. u. 30: 3 Hen. 
5. u. 15.,—Henry VI, being attainted in 1 Ede. IV. this 
duchy was declared in parliament to have become for- 
feited to the crown; (1 Fentr. 155 ;) and at the ſame time 
an act was made to incorporate the Duchy of Lancafer, 
to continue the County Palatine ; (which might other- 
wiſe have determined by the attainder, 1 Yextr. 157,) 
and to make the ſame parcel of the Duchy : and, far- 
ther, to veſt the whole in King Edward IV. and his 
heirs, Kings of Englayd, for ever; but under a ſeparate 
- guiding and governance from the other inheritances of 
the crown. And in 1 Hen. 7, another act was made, to 
reſume ſuch part of the Duchy lands as had been diſ- 
membered from it in the reign of Edward IV. and to 
veſt the inheritance of the whole in the King and his 
heirs for ever; as amply and largely, and in like man- 
ner, form, and condition, ſeparate from the crown of 
England and poſſeſſion of the ſame, as the Three Henries 
and Edward IV, or any of them, had and held the ſame. 

The Ve of Ely is not a County Palatine, though ſome- 
times erroneoully called ſo, but only a royal franchiſe, the 
biſhop having, by grant of King Hen the Firſt, jura 
regalia within the Je of EH; whereby he exerciſes a 
Juriſdiction over all cauſes, as well criminal as civil. 
2 IA. 220. | 

The Counties Palatine are reckoned among the ſuperior 
courts : And are privileged as to pleas, ſo as no inhabitant 
of luch counties ſhall be compelled by any writ to appear 
or anſwer out of the ſame; except for error, and in caſes 
of treaſon, Sc. and the Counties Palatine of Chefter and 
Durham, are by preſcription, where the King's writ ought 
not to come, but under the ſeal of the Counties Palatine ; 
unleſs it be writs of proclamation. Cromp. Furiſ. 137: 1 
Danv. Abr. 750. 

But certiorari lies out of B. R. to juſtices of a County 
Palatine, Oc. to remove indictments, and proceedings 
before them. 2 Hawk. P. C. c. 27. f 23. 

There is allo a court of Chancery in the Counties Palatine 
of Lancaſter and Durham, over which there are Chancel- 
lors; that of Lancafer called Chancellor of the Duchy, 
c. See title Chancellor. — And there is a court of Ex- 
chequer at Che/er, of a mixed nature, for law and equity, 
of which the Chamberlain of Cheſter is judge. There is 

alſo a Chief Juſtice of Chefter; and other juſtices in the 
other Counties Palatine, to determine civil actions and 


pleas of the crown, 


* 


— —coukr. 


The Ziſhop of Durban has that County Palatire; and 
if any erroneous judgment be given in the courts of the 
biſhoprick of Durham, a writ of error ſtrall be brought 
before the Biſhop himſelf ; and if he give an erroneous 
judgment thereon, a wric of error ſhall be ſued out re 
turnable in B. R. 4 Inf. 218. 

Infants in Counties Palatine enabled to convey by order 
of = reſpective courts belonging to thoſe ce. + G. 3. 
c. 16. 

The King may make a County Palatine by his letters 
patent without parliament. 4 I. 201. 

As to further matter relative to the ſeveral Counties 
Palatine, fee titles Cheſter, Durham and Lancaſter ; and 
particularly as to Chefter, Stats. 43 Eli. c. 15: (and this 
DiR. title Fines:) 22 Geo. 2. c. 46: 26 Gen. 2. c. 34; 27 
Geo. 3. c. 43. | 

CounTits CORPORATE, are Certain cities and towns, 
ſome with more, ſome with leſs territory annexed to 
them, to which out of ſpecial grace and favour, the 
Kings of England have granted the privilege to be Coun- 
ties of themſelves, and not to be comprized in any other 
county; but to be governed by their own theriffs and 
other magiſtrates, ſo that no officers of the county at 
large have any power to intermeddle therein, 

The S. 3 Geo. 1. c. 15, for the regulation of the office 
of ſheriffs, enumerates 12 cities, and 5 towns, which 
are counties of themſelves, and which have con ſequentiy 
their own ſheriffs. The Cities are London (by grant ot 
Her. 1.) Cheſter (42 Elix.) Briftol, Coventry, Canterbury, 
Exeter, Glouceſter, Litchfield, Lincoln, Norwich, Worcefter, 
York (22 Hen. 8.)—The Towns are Aru flon-upen- H⁰. 
Nottingham, Newcaſtle-upon-1yne, Pool, Southampton. 1 Comm, 
116—119. To theſe Cirenceſter is added in 1mpey*s Sheriff; 
but on what authority does not clearly appear. 

COUNTY-COURT, Curia Comitatis. } Is by Lambert 
called Conventus, in his explication of Savon words, and 
divided into two ſorts; one retaining the general name, 
as the County- court held every month, by the ſheriff or his 
deputy : the other called the wr, held twice in every 
year, viz. within a month after Ea/er and Michaelmas ; of 
both which See Cromp. Juriſd. fol. 241. All admini- 
ſtration of juſtice was at firſt in the King's hands; but 
afterwards, when by the increaſe of the people the burden 
grew too great for him, as the kingdom was divided into 
counties, hundreds, &c. ſo the adminiſtration of juſtice 
was diſtributed amongſt divers courts ;- of which the ſhe- 
rift had the County- court for government of the county, and 
lords of liberties had their dect and /2w-days, for the 
ſpeedier and eaſter adminiſtring juſtice therein, Cc. 
Before the courts at Weſtminſter were erefted, the County- 


| courts were the chief courts of the kingdom: And among 


the laws of King Edgar it is ordained, that there be two 
County-courts kept in the year, in which there ſhall be a 
biſhop and an alderman, or earl, as judges ; one to judge 
according to the Common law, and the other according 
to the Eccleſiaſtical law; But theſe united powers of a 
biſhop and earl to try cauſes, were ſeparaied by Iillian 
the Firſt, called the Conqueror; and ſoon after the buſi- 
neſs of ecelgſiaſtical cogniſance was brought into its pro- 
per courts, and the Common law buſfinels into the King's 

Bench, Blount, | 
That the County-court in ancient times, had the cogni- 
ſance of Pleas of the Crown, indictments of felony, Cc. 
appears by Glanv. lib. 1. cap. 2, 3, 4. by Braden, and 
Briton, 


COUNTY-COURT. 


Britten, in divers places, and Feta, lib. 2. c. 62. But the 
power of this court was much reduced by Magn. Chart. 
©, 17; and by 1 Ed. 4. cap. 2; by the former of which it 
is expreſsly provided, that © no ſheriff ſhall hold pleas of 
the crown.“ It had formerly, and now hath the deter- 
mination of certain debts, Cc. under 40s. Over ſome 
of which cauſes the inferior courts have by the expreſs 
words of the Stat. of Glouceſter 6 E. 1. c. 8, a juriſdiction 
totally excluſive of the King's ſuperior courts, 

This Court may alſo hold plea of many real actions, 
ſuch as dower, right-patent, right of ward. 4 If. 266: 
3 Int. 312. And of all perſonal actions to any amount, 
by virtue of a writ of juſtices, which is in nature of a 
commiſſion to the ſheriff to do it. 4 /. 266. Here the 
plaintiff takes out a ſummons, and if the defendant do 
not appear, an attachment or difringas is to be made 
out againſt him; but if the defendant appears, the 
_ plaintiff is to file his declaration, and after the defen- 
dant is to put in his anſwer or plea; and the plaintiff 
having joined iſſue, the trial proceeds, c. whereupon 
if verdict is given for the plaintiff, judgment is en- 
tered, and a fieri facias may be awarded againſt the 


defendant's goods, which may be taken by virtue thereof, 


and be appraiſed and ſold to ſatisfy the plaintiff: But if 
the defendant hath no goods, the plaintiff is without re- 
medy in this court 3 for no capias lies therein, but an ac- 
tion may be brought at Common law, upon the judg- 
ment entered. Greenwood of Courts, p. 22: Finch 318: 
F.N.B. 152. 

No ſheriff is to enter in the County-ceurt, any plaint in 
the abſence of the plaintiff ; nor above one plaint for one 
cauſe, under penalties: The defendant in the County- 
court is to have lawful ſummons; and two juſtices of 
peace are to view the eſtreats of ſheriffs, before they 
iſſue them out of the County-court, Ec. By Stat. 11 H. 7. 
c. 15, Cauſes are to be removed out of the Count ccurt, by 
recordare, pone, and writ of falſe judgment, into B. R. Cc. 
The Stats. 9 H. 3. c. 35: 2 E. 6. c. 25, enact, that no 
County- court ſhall be adjourned for longer than one 
month, conſiſting of 28 days. 

All popular elections which the freeholders are to 
make, as formerly of ſheriffs and conſervators of the 
peace, and flill of coreners, verderors and knights of the 
ſhire muſt ever be made in full County-court. 

As this court hath of ancient times belonged to the 
Sheriff, and is incident to his office, the King cannot 
grant by letters patent the office of County-clerk nor the 
tees: but it of right belongs to the ſheriff, 4 Co. Mit- 
ton's caſe. 

See Stats, 7 & BW. 3. c. 25, as to the County-courts 
in Yorkſhire: and 27 H. 8. c. 26: 34 H. 8. c. 26, as to 
thoſe in Wales. Blackftene, (3 Comm. 82,) obſerves, on the 
late erection of numerous Courts of Conſcience (fee that 
title po/?.) that it is to be wiſhed that the proceedings in 
the County and Hundred-courts could be again revived 
and improved; an experiment that has been tried and 
ſucceeded in Middleſex. For by Stat. 23 Gee. 2. c. 33. 
it is enacted— 1. That a ſpecial County-court ſhall be 
held, at leaſt once a month, in every hundred of the 
county of Middleſex, by the County-clerk.—-2. That 
twelve freeholders of that hundred, qualified to ſerve on 
juries, and ſtruck by the ſheriff, ſhall be ſummoned to 
appear at ſuch court by rotation; ſo as none fhall be 


ſummoned oftener than once a year.—3. That in all 


Vor. I. 


reſt. 


260: 4 Rep. 52: 2 Rol. Abr. 574. 
U 


COURTS, 


cauſes not exceeding the value of 405. the County- clerk 
and twelve ſuitors ſhall proceed in a ſummary way, ex- 
amining the parties*and witneſſes, on oath, without the 
formal proceſs antiently uſed ; and ſhall make ſuch order 
therein as they ſhall judge to be agreeable to confcience. 
—4. That no plaints ſhall be removed out of this court, 
by any proceſs whatſoever, but the determination herein 
ſhall be final.--;5. That if any action be brought in any 
of the ſuperior courts, againſt a perſon reſident in Mi- 
dlejex, where the jury ſhall find leſs than 405. damages, 
the plaintiff ſhall nor recover, but pay, colts. (See title 
Cofts).—6. Laſtly, A table of very moderate fees is 
preſcribed and ſet down in the act, which are not to be 
exceeded, . 

It ſeems indeed, as the learned commentator remarks, 
that this plan wants only to be generally known, to ſe 
cure its univerſal reception. 

COUNTY-RATES. By Stat. 12 G. 2. c. 29, Juſtices 
of peace at their quarter ſeſſions, and by Stat. 13 Gee. Il. 
c. 18. ]Jaſtices of liberties and franchiſes not ſubje& to 
the County commiſſioners, ] may make one general rate, 
to anſwer all former diltin& rates, which ſhall be aſſeſſed 
on every pariſh, Ac. and collected and paid by the high 
conſtables of hundreds to treaſurers appointed by the 
juſtices ; which money ſhall be deemed the public ſtock, 
and be laid out in repairing of bridges, gaols, or houſes 
of correction, on preſentment made by the grand jury at 
the afliſes or quarter-ſeſſons, of their wanting reparation ; 
but appeal lies by the church-wardens and overſeers of 
the poor of the pariſhes to the juſtices at the next ſeſſions, 
againſt the rate on any particular pariſh. And as to this 
appeal ſee alſo Stat. 22 Geo. 3. c. 17. See titles Bridges ; 
Gaols, 

COUNTING-HOUSE or Txz KING'S HOUSE- 


HOLD, Domus Computics Hoſpitii Reis.) Uſually called 


the Board of Green Cloth ; where fit the Lord Steward, 
and Treaſurer of the King's Houſe, the Comptroller, 
Maſter of the Honſchold, Cofferer, and two Clerks of the 
Green Cloth, Sc. for daily taking the accounts of all ex- 
pences of the Hofeld, making proviſions, and ordering 


payment for the ſame; and for the good government of 


the King's Houſehol4 ſervants, and paying the wages of 
thoſe below ſtairs. Stat. 39 Elix. cap. 7. 

COURIER, From the Fr. Cour:ir to run.] An expreſs 
meſſenger of haſte. 

COURRACIER, F.] A horſe-courſer. 2 1. 719. 


COURTS. 

A Covar, Curia.] The King's palace, or manſion; but 
more eſpecially the place where juſtice is judicially admi- 
niitered. Co, Lit. 58. The Superior Courts are thoſe at 
Wefiminfter; and of Courts, ſome are of record, and ſome 
net ; which are accounted Se Courts, in reſpect of the 


A Court of record is that Conrt which hath power to 
hold plea, according to the courſe of the Common law, 
of real, perſonal, and mixed actions, where the debt or 
damage is 4Os. Or above; as the Aing*s Bench, Common 
Pleas, c. A Court, not of record, is where it cannot 
hold plea of debt or damages amounting to 403. but of 
pleas under that ſum : or where the proceedings are no# 
according to the courſe of the Common law, nor inrolled 3 
as the County-court, and the Court- Baron, Oc. 1 Inft, 117, 
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CO U RT S— BARON. 


Every Court of record is the King's Court, in right of | 


his crown and dignity, though his ſubjets have the 
benefit of it; and therefore no other Court hath authori- 
ty to fine and impriſon : ſo that the very erection of a 
new juriſdiction, with power of fine or impriſonment, 
makes it inſtantly a Court of record. Salk. 200: 12 Mod. 
388: Finch L. 231. The free uſe of all Courts of re- 


cord and not of record, is to be granted to the people: 


The leet and tourn are the King's Courts, and of record. 
2 Danv. 259. The rolls of the ſuperior Cours of record 
are of ſuch authority, that no proof will be admitted 


againſt them; and theſe records are only triable by them- 


ſelves. 3 If. 71. But as the County-court, Court-baron, 
e. are not Courts of record, the proceedings therein may 


be denied, and tried by a jury; and upon their judg- 


ments, a writ of error lies not ; but writ of falſe judg- 
ment. 1 II. 117. See /. Court-baron. 

In the Courts at Weftminfler, the plaintiff need not ſhow 
at large in his declaration, that the cauſe of action ariſes 
within their juriſdiction, it being general: Inferior Cour/s 
are to ſhow it at large, becauſe they have particular ju- 


riſdictions. 1 Lil. Ar. 371. Alſo nothing ſhall be in- 
tended to be within the juriſdiction of an inferior Court, 
but what is expre/sly ſo alledged : And if part of the cauſe 


ariſes within the inferior jutiſdiction, and part thereof 
without it, the inferior Cour? ought not to hold plea. 1 
Lev. 104: 2 Rep. 16. See title Abatement I. 1. 

An inferior Court, not of record cannot impoſe a fine, 


or impriſon : But the courts of record at //e/minfier may 
"fine, impriſon, and amerce. 11 Rep. 43. 


The King being the ſupreme magiſtrate of the king- 
dom, and intruſted with the executive power of the law, 
all Courts, ſuperior or inferior, ought to derive their au- 
thority from the crown. Staundf. 54. Though the King 


imſelf cannot now, as anciently, fit in judgment in any 
Court upon civil cauſes, nor upon indictments, becauſe 


there he is one of the parties to the ſuit. 2 Haut. P. C. 
c. 1.5 1, 2. The King hath committed all his power 
judicial to one Court or the other. 4 I. 71. And by 
Stat. 5 2 H. 3. c. 1, it is enacted, that all perſons ſhall 
receive juſtice in the King's Ceurts, and none take any 


diſtreſs, c. of his own authority, without award of the | 


King's Courts. Sata 
It is ſaid the cuſtoms, precedents, and common judicial 


proceedings of a Court, are a law to that courr: And the 
determinations of courts, make points to be law. 2 Rep. 
12.: 4 Rep. 53: Hob. 298. All things determinable in 


Courts, that are Couris by the Common law, ſhall be de- 


termined by the judges of the ſame Courts; and the King's 
writ cannot alter the juriſdiction of a Court. 6 Rep. 11. 
The Court of B. R. regulates all the inferior Courts of 
law in the kingdom, ſo that they do not exceed their 
juriſdictions, nor alter their forms, Cc. And as the 
Court of King's Bench hath a general ſuperintendency 
over all inferior Courts, it may award an attachment 


agaiuſt any ſuch Court, uſurping a jurifdiftion not belong- | 
ing to it: But it is ſometimes uſual firſt to award a writ 


ot prohibition, and afterwards an attachment, upon its 


Continuing to proceed. 2 Hawk. P. C. c. 22. 5 25. 


If a Court, having no juriſdiction of a cauſe depending 
therein, do nevertheleſs proceed, the judgment in ſuch 
Court is coram nen judice, and void; and an action lies 


agaiuſt the judges who give the judgmeut, and any officer 


that executes the proceſs under them: Though where they 
have authority, and give an ill judgment, there the party 
who executes the proceſs, Oc. upon the judgment, ſhall 
be excuſed. 1 Lil. Abr. 370. | 
Judges of inferior Courts may be puniſhed for miſbe- 
haviour either by information or attachment. Moravia; 
caſe. Ha, dio. 135. Any defects in the proceedings of an 
inferior Court cannot be amended, by the return which 
is not part of the record. The King v. Holmes, Id. 365. 
Where an inferior Court returns its proceedings, no di. 
minution can be alledged. 14d. Sayer v. Curtis, 367. 
Action on the caſe lies againſt the plaintiff for 
ſuing one in an inferior Court, where the cauſe of ac- 
tion is out of its juriſdiction. 1 Vent. 369. And if a 
plaintiff on a contra for a large ſum, ſplits it into ſeveral 
actions for ſmall ſums to give an inferior Court juriſdic- 
tion, a prohibition ſhall go. Md. Caf. go. x 
Striking, in the Courts at Weſtminſter, is puniſhed by 
cutting off the right hand, and forfeiture of goods, c. 
How contempts to Courts are puniſhable by fine and im- 
priſonment, &:, See title Attachment. See further as to 
particular Courts, poſt. Court-Baron, Oc. and under titles 
King's Bench, Chancery, Common Pleas and Exchequer. 
Couxr or ADMIRALTY, See title Admiralty. 


CourT-Baron, curia baronis.] A court which every 
lord of a manor hath within his own precinct; it is an 
inſeparable incident to the manor: and mult be held by 
preſcription, for it cannot be created at this day. 1 1%. 
58: 4 Lift. 268, A Court-baron muſt be kept on ſome 
part of the manor: and is of two natures ; 

1. By Common law, which is the barons? or freebolders? 
court, of which the freeholders being ſuitors are the judges; 
and this cannot be a Court- baron without two ſuitors at 
leaſt. The ſteward of this court is rather the regiſter 
than the judge, 

2. By cuſtom, which is called the Cu/fomary court: and 
concerns the cuſtomary tenants and copyholders, whereof 
the lord, or his ſteward, is judge. See title Copyheld. 
Ihe Court baron may be of this double nature, or 
one may be without the other : but as there can be 
no Court-baron at Common law without freeholders ; fo 
there cannot be a Cuſtomary court without copyholders 
or cuſtomary tenants. 4 Rep. 26: 6 Rep. 11, 12: 2 Las. 
119. See title Cold. | 

The Freeholders? court, whoſe moſt important buſineſs 
is to determine, by writ of right, all controverſies relat- 
ing to lands within the manor ; and which hath alſo juriſ- 
diction for trying actions of debt, treſpaſſes, &c. under 
40s. may be held every three weeks; and is ſomething 
like a County court, and the proceedings much the ſame : 
though on recovery of debt, they have not power to make 
execution, but are to diſtrain the defendant's goods, and 
retain them till ſatisfation is made. 

The proceedings on a writ of right may be removed 
into the County ccurts by a precept from the ſheriff called 
a zolt (quia tollit cauſam,) 3 Rep. Pref.—And the proceed- 
ings in all other actions, may be removed into the ſu- 
perior courts by the king's writs of pore, or accedas ad 
curiam, according to the nature of the ſuit, F. N. B. 4, 
70: Finch L. 444, 5 

After judgment given alſo, a writ of fal/e judgment lies 
to the courts at V gm inſter to re-hear and re- view the 
cauſe; and not a writ of error: for this is not a _— 

o 
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of record: and there fore in ſome of theſe writs of re- 
moval, the firſt direction given is to cauſe the plaint to 
be recorded; recordari facias loqutlam. F. N. B 18. 

The other Court. baron, for taking and paſſing of eſtates, 
ſurrenders, admittances, Sc. is held but once or twice in 
a year, (uſually with the court-leer) unleſs it be on pur- 

oſe to grant an eſtate; and then it is holden as often as 
requiſite. In this court the homage jury are to inquire 
that their lords do not loſe their ſervices, duties, or cuſ- 
toms ; but that the tenants make their ſuits of court; pay 


their rents and heriots, Sc. and keep their lands and 


tenewents in repair; they are to preſent all common and 
private nuſences, which may prejudice the lord's manor ; 
and every public treſpaſs mult be puniſhed in this court, 
by amercement, on preſenting the ſame. By Stat, Extent. 
Man. 4 E. 1, it ſhall be inquired of cuſtomary tenants, 
what they hold, by what works, rents, heriots, ſervices, &c. 
And of the lord's woods, and other profits, fiſhing, &c. 


Courr or CHIVALRY, curia militaris, | Otherwiſe call- 
ed the Marſhal court; the judges of it are the Lord High 
Conſtable of England, and the Earl Marſhal: this court is ſaid 
to be the fountain of the martial lat, and the Earl Mar- 
ſhal hath both a judicial and minitterial power; for he is 
not only one of the judges, but to ſee execution done. 
4 Inſt. 123. See title Court- Martial. 

The Court of Chivalry 1s the only Court Military 
known to, and eſtabliſhed by the permanent laws of the 
land; it was formerly held before the Lord High Confta- 
ble and Earl Marſhal of England, jointly, but ſince the 
extinguiſhment of the former office, it hath uſually, 
with reſpe& to civil matters, been before the Earl Mar- 
ſhal only. See title Cable. From the ſentence of this 
court an appeal lies immediately to the King in perſon. 
4 Lift. 125. This court was in great reputation in times 
of pure Chivalry, and afterwards, during our connexions 
with the Continent, by-the territories which our princes 
held in France: but is now grown almoſt entirely out of 
uſe, on account of the feebleneſs of it's juriſdiction, and 
want of power to enforce its judgments. 3 Comm. 68. 


The juriſdiction of this court is declared by Stat. 13 


R. 2. c. 2, to be this: that it hath cognizance of con- 
tracts touching deeds of arms, or of war, out of the 
realm; and alſo of things which touch war within the 
realm, which cannot be determined or diſcuſſed by the 
Common law; together with other uſages and cuſtoms 
to the ſame matters appertaining.” So that wherever 
the Common law can give redreſs, this court hath no 
juriſdiction: which has thrown it entirely out of uſe, as 
to matters of contract, all ſuch being uſually cognizable 
in the courts of He/tminfler-hall, if not directly, at leaſt 
by fiction of law: as if a contract be made at Gia, 
the plaintiff may ſuppoſe it made at Weftminfter, Sc. for 
the locality, or place of making it, is of no conſequence 
with regard to the validity of the contract. 

The words, „other uſages and cuſtoms,” ſupport the 
claim of this court, 1. To give relief to ſuch of the 
nobility and gentry as think themſelves aggrieved in 
matters of honour ; and 2. To keep up the diſtinction 


of degrees and quality. Whence it follows, that the 


civil juriſdiction of this court of Chivalry is principally 
in two points; the redrefling irjuries of honour; and 


_ correcting encroachments in matters of coat-armour, pie- 


cedency, and other diſtinctions of families, 


As a court of honour, it is to give fatiz*ifiron to al! 
ſuch as are aggrieved in that point; a point of a nature 
ſo nice and fo delicate, that its wrongs and injuries 
eſcape the notice of the Common law, and yet are fit 
to be redreſſed ſomewhere ; ſuch, for inſtance, as calling 
a man coward, or giving him the lie; for which, as they 
are productive of no immediate damage to his pet ſon or 
property, no action will lie in the courts of He/fminſ/ter ; 
and yet they are ſuch injuries as will prompt every man 
of ſpirit to demand ſome honourable amends, which by 
the antient law of the land was appointed to be given in 
the court of Chivalry, Ian Book, 37 Hen. 6. 21: Selen 
of Duels, c. 10: Hal. Ii. C. L. 37. But modern reſo- 
lutions have determined, that how much ſoever ſuch a 
juriſdiction may be expedient, yet no action for words 
will at preſent lie therein. Salł. 533: 7 Mod. 125: 2 Hawk. 
P. C. c. 4. 17, 8. And it hath always been molt clearly 
holden, (Hal. Hif. C. L. 37,) that as this court cannot 
meddle with any thing determinable by the Common law, 
it therefore can give no pecuniary ſatisfaction or da- 
mages, inaſmuch as the quantity and determination 
thereof is ever of Common-law cognizance. And there- 
fore this court of Chivalry can at molt only order repara- 
tion in point of honour; to compel the defendant Men- 
dacium fibi ipſi imponere, to take the lie he has given upon 
himſelf, or to make ſuch other ſubmiſſion as the laws of 
honour may require. 1 Ro. 45. 128: Neither can this 
court, as to the point of reparation in honour, hold a 
plea of any ſuch word, or thing wherein the party is 
relieveable by the courts of Common law. As if a man 
give another a blow, or calls him thief or murderer; for 
in both theſe caſes the Common law has pointed out his 
proper remedy by action. | 

As to the other point of it's juriſdiction, the redreſſing 
of encroachments and uſurpations in matters of heraldry 
and coat-armour ; it is the buſineſs of this court, ac- 
cording to Sir Matthew Hale, to adjult the right of 
armorial enſigns, bearings, creſis, ſupporters, pennons, 
&c. and alſo rights of place or precedence, where the 
King's patent or act of parliament, (which cannot be 
over-ruled by this court,) have not already determined it. 

The proceedings in this court are by petition, in a 
ſummary way; and the trial not by a jyry of twelve 
men, but by witneſſes, or by combat. Co. Lit. 261. See 
title Batel. But as it cannot impriſon, not being a 
court of record, and as by the reſolutions of the 1u- 
perior courts, it is now confined to fo narrow and re- 
firained a juriſdiction, it has fallen into contempt and 
diſuſe. The marſhalling of coat-armour, which was 
formerly the pride and ſtudy of all the beſt families in 
the kingdom, is now greatly diſregarded ; and has 
fallen into the hands of certain officers and attendants 
upon this court, called heralds, who confider it only as 
a matter of {ucre and not of juſtice: whereby ſoch 
falſity and confuſion have erept into their records (which 
ought to be the ſtanding evidence of families, deſcents, 
and coat- armour) that, though formerly ſome credit has 
been paid to their teſtimony, now even their common ſeal 
will not be received as evidence in any court of juſtice 
in the kingdom. 2 Rell. Ur. 686: 2 Jen. 224. But their 
original viſitation-books, compiled when progreſſes were 
ſolemnly and regularly made into every part of the king- 
dom, to enquire into the ſtate of families, and to 

Uu2 register 


: 4 


regiſter ſuch marriages and deſcents as were verified 
to them upon oath, are allowed to be good evidence 
of pedigrees. And it is much to be wiſhed, that 
this practice of viſitation at certain periods were re- 
vived ; for the failure of inquiſitions pot mortem, by 
the abolition of military tenures, combined wich the 


negligence of Heralds in omitting their uſual pro- 


greſſes, has rendered the proof a modern deſcent, for 
the recovery of an eſtate or ſuccefſion to a title of 
honour, more difficult than that of an antient. This 
will be indeed remedied for the future, with reſpect to 
claims of peerage, by a ſtanding order (11 May 1767,) 
of the Houie of Lords; direQting the Heralds to take 


exact accounts, and preſerve regular entries of all peers 


and peereſſes of England, and their reſpective deſcen- 
dants ; and that an exact pedigree of each peer, and 
his family ſhall, on the day of his firſt admiſſion, be de- 
livered to the houſe by Garter, the principal King-at- 
arms. But the general inconvenience, affecting mere 
private ſucceflions, ſtill continues without a remedy. 
3 Comm. 102-6. 

CourT-CHRISTIAN, curia Chriſtianitatis.] The eccle- 
ſiaſtical judicature, oppoſed to the civil court, or lay tri- 


- bunal : and as in ſecular courts, kuman laws are main- 


tained, ſo in the Court Chriftian, the laws of Chri/t 
ſhould be the rule. And therefore the judges are divines; 
as archbiſhops, biſhops, archdeacons, c. 2 It. 488. See 
pf. title Courts Ecclefia tical. 


CovurTs oF CoNSCIENCE, curia conſcientiæ.] In the gth 


year of King Hen. 8. the Court of Conſcience, o Court of Re- 


gueſs, in London, was erected: there was then made an 
act of common council, that the Lord Mayor and Alder- 
men ſhould aſſign monthly two Aldermen and four diſ- 
creet Commoners, to be Commiſſioners to fit in this 
court twice a week, to hear and determine all matters 
brought before them between party and party, between 
citizens and freemen of London, in all caſes where the 
debt or damage was under 40s. And this act of Com- 
mon Council was confirmed by Stat. 1 Fac. 1. c. 14; 
which impowered the Commiſſioners of this court to 
make ſuch orders between the parties touching ſuch 


debts, as they thould find ſtand to equity and good con- 


f:ience. The Szat. 3 Zac. 1. c. 15, fully eftabliſhes this 
court; the courſe and practice whereof is by ſummons, 
to which if the party appear, the commiſſioners pro- 
ceed ſummarily; examining the witneſſes of both par- 
ties, or the parties themſelves on oath, and as they ſee 
cauſe give judgment. And if the party ſummoned appear 
not, the commiſſioners may commit him to the Compter 


priſon till he does; alſo the commiſſioners have power to 


commit a perſon refuſing to obey their orders, &c. 

By Stat. 14 Geo. 2. c. 10, the proceedings of the Court 
of Conſcience are regulated; and in cafe any perſon af- 
front or inſult any of the commiſſioners, on their cer- 
tifying it to the Lord Mayor, he ſha puniſh the offender 


by fine, not exceeding 205. or may impriſon him ten days, 


There are many other Courts of Conſcience eſtabliſhed 
of late years by act of parliament. See title C /s, and 
alſo tile Debtors. | 


Curls of Conſcience have been eſtabliſhed at the fol- 


lowing places: Alan's, St. town of, by 25 Geo. 2. c. 38; 
Bath, by 6 Gea. 3. c. 16; Beverly in Yorkfoire, by 21 Geo. 


3. c. 38; Birmingham, by 25 Geo. 2. c. 34; Blackheath, 


Bromley, Beekenham, Rek ley, or Ruxley Little, and Legne/s, 
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in Kent, by 6 Geo. 3. c. 6. and 10 Geo. 3. c. 29: Bling. 
broke, and Candle/hoe in Linſey, in Lincolnſhire, by 18 Ges, 
3. c. 34: Boſton, by 29 Geo. 2. c. 7: Bradford, Melkfbam, 
and Worleſdown, in Wiltfkire, by 3 Geo. 3. c. 19; Buxton 
hundred, by 31 Geo. 2. c. 233 Broſely, by 22 Geo. 3. c. 37; 


Canterbury, by 25 Gee. 2. c. 45; Chippenham, Calne, Da- 


merham, North, and Corſham, in Wilts, by 5 Geo. 3. c. 9; 
Deal, Sc. by 26 Geo. 3. c. 18; Derby borough, and liberties 
of, by 6 Geo. 3. c. 20; Dover, within the town and port , 
the pariſh of Charlton, and other places in Ke, by 24 
Geo. 3. c. 83 Elle hundred, in Lincolnſhire, by 15 Geo. 3. c. 
64 ; Ely, by 18 Geo. 3. c. 36; Exeter, by 13 Geo. 3. c. 27; 
Feolkftone, Ec. in Kent, by 26 Geo. 3. c. 118: Faverſham, 
and Boughton and O/pringe, in Kent, by 25 Geo. 3. c. 7; 
Halifax, in Torkfhive, by 17 Geo. 3. c. 15; 20 Geo. z. 
c. 65; Horncaftle, Soke, in Lincolnſhire, by 19 Geo. 3. 


| £4433 Ridderminſter, by 12 Geo. 3. c. 66; King's Lynn, 


by 10 Geo. 3. c. 20; Kingflon-upon-Hull, by 2 Geo. 3. c. 38; 
Kirkby, in We/emorland, by 4 Geo. 3. c. 41: Lincoln, by 
24 Geo. 2. c. 16; Liverpool, by 25 Geo, 2. c. 24; Poulton, 
Kirkham, Leitham and Bifpham, Pruſall and Stalmine, 
in Lancajhire, by 10 Geo. 3. c. 21; Nochſter and Stroud 


in Kent, by 22 Geo. 3. c. 37; Sandwich, in Kent, by 25 


Geo. 3. c. 22 Shrewſbury, by 23 Ceo. 3. c. 73; Sole, 
Yorkſhire, by 4 Geo. 3. c. 40; Old Swinford, Il vrceſter- 
ſhire, and Staffordſhire, by 1) Geo. 3. c. 19; Yarmouth, by 
31 Geo. 2. c. 24. 

Court of DELEGATEs, See poft. title Courts Eccls/- 
aſtical 6. 

Couxrs EccLESlasTICAL, curiæ ecclefraſtice, Spiritual 
Courts. ] Are thoſe Courts which are held by the King's au- 
thority as ſupreme governor of the church, for matters 


which chiefly concern religion, 4 Ia. 321. And the las- 


and conſtitutions whereby the church of England is governed, 
are, 1. Divers immemorial com. 2. Our own pro- 
vincial couſtitutions; and the canoms made in convocations, 
eſpecially thoſe in the year 1603. 3. Statutes or A 
Parliament concerning the affairs of religion, or cauſes of 
ecele/raftical cognizance ; particularly the »ubrichs in our 
Common Prayer- Book, founded upon the ſtatutes of 
uniformity. 4. The articles of religion, drawn up in the 
year 1562, Articuli Cleri, 9 E. 2. and eſtabliſhed by 
33 Eliz. cap. 12. And it is faid, by the general Canon 
lato, where all others fail. 

As to ſuiis in ſpiritual or Ecclefraſtical Courts, they are 
for the reformation of manners, or for puniſhing of hereſy, 
defamation, laying violent hands on a clerk, and the 
like; and ſome of their ſuits are to recover ſomething de- 
manded, as tithes, a legacy, contract of marriage, Sc. 
And in cauſes of this nature the courts may pive coſts, 
but not damages: things that properly belong to theſe 
juriſdictions are matrimonial and teſtamentary; and ſuch 
defamatory words, for which no action lies at law; as for 
calling one adulterer, fornicator, uſurer, or the like, 11 


\ Rep. 54: Dyer 240. 


The preceedings in the Ecclefiaftical courts are according 
to the Civil and Cannon law, by citation, libel, anſwer 
upon oath, proof by witneffes, and preſurptions, fe. and 
after /entence, for contempt, by excomunication : and if the 
ſentence is diſliked, by appeal. 

The zur:/didtion of theſe courts is voluntary, or contentious ; 
the voluntary 1s merely concerned in doing what na 
one oppoſes, as gragting diſpenſations, licences, facul- 


The 


ties, Oc. 
; 
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The puniſhments inflicted by theſe courts are cenſures, 
uniſhments pro ſalute anima, by way of penance, Qc. 
hey are not courts of record. See further title .Pro- 

hibition. | 

Much oppreſſion having been exerciſed through the 
channel of theſe courts, on perſons charged with trifling 
offences within their ſpiritual juriſdiction, the Stat. 27 
Geo. 3. c. 44, limits the time of commencing ſuits for de- 
famatory words to ſix months—and for incontinence and 
beating in the church- yard to eight months.—See titles 
Limitations, Fornication. 

In briefly recounting the various ſpecies of Eccleſiaſti- 
cal Courts, or as they are often ſtiled, Courts-Chriſtian, 
(curie Chriftianitatis) we may begin with the loweſt, and 
ſo aſcend gradually to the ſupreme court of appeal. 

1. The Archdeacon's Court is the molt inferior court in 
the whole eccleſiaſtical polity. It is held in the Arch- 
deacon's abſence before a judge appointed by himſelf, 
and called his official : and its juriſdiction is ſometimes in 
concurrence with, ſometimes in excluſion of, the Biſhop's 
Court of the dioceſe. From hence however by Stat. 
24 Hen. 8. c. 12, an appeal lies to that of the biſhop. 

2. The Confiflory Court of every dioceſan biſhop, is held 
in their ſeveral cathedrals, for the trial of all eccleſiaſti- 


cal cauſes ariſing within their reſpeCtive dioceſes. The 


Biſhop's Chancellor, or his Commiſſary, is the judge; 
and from his ſentence an appeal lies, by virtue of the 


ſame ſtatute, to the Archbiſhop of each province re- 


ſpectively. 

3. As to the Court of Arches, See title Arches Court. 

4+ The Court of Feculiars, is a branch of and annexed 
to the Court of Arches. It has a juriſdiction over all 
thoſe parithes diſperſed through the Province of Canter- 
bury in the midit of other dioceſes, which are exempt 
from the Ordinary's juriſdiction, and ſubje& to the Me- 
tropolitan only. All eccleſiaſtical cauſes, ariſing within 
theſe peculiar or exempt juriſdictions, are, originally, 
cognizable by this court; from which an appeal lay for- 
merly to the Pope, but now by the Stat. 25 Heu. 8. c. 19, 
to the King in Chancery. 

&. The Prerogative Court is eſtabliſhed for the trial of 
all teſtamentary cauſes, where the deceaſed hath left 5ona 
notabilia within two different dioceſes. In which caſe 
the probate of wills belongs to the archbiſhop of the pro- 
vince, by way of ſpecial prerogative. And all cauſes re- 
lating to the wills, adminiſtrations, or legacies of ſuch 
perſons, are, originally, cognizable herein, before a judge, 
appointed by the Archbiſhop, called the judge of the 
Prerogative Court, from whom an appeal lies by Stat. 
25 Hen. 8. c. 19, to the King in Chancery, inſtead of the 
Pope as formerly. 


6. The Great Court of Appeal in all eccleſiaſtical cauſes, 


S. the Court of Delegates, ( judices delegati) appointed 
by the King's commuſhon under his Great Seal, and iſſu— 
10g out of Chancery, to repreſent his royal perſon, and 
hear all appeals made to him by virtue of the before- 
mentioned Sat. of Hen. 8, This commiſiion is fre- 
quently filled with Lords, ſpiritual and temporal, and 
always with judges of the courts at iner, and 
Dottors of the Civil Law. Appeals to Rome were al- 
ways looked upcn by the Zg///þ nation, even in the times 
of popery, with an evil eye; as being contrary to the li- 
berty of the ſubject, the honourof the crown, and the in- 


dependence of the whole ream; and were firſt intro- | 


duced in very turbulent times in the ſixteenth year of 
King Stephen (A. D. 1151); at the ſame period (Sir Henry 
Spelman obſerves) that the civil and canon laws were firſt 
imported into Exglaud. Cod. Vet. Leg. 315. But, in a 
few years after, to obviate this growing practice, the 
conſtitutions made at Clarendon, 11 Hen. II. on account 
of the diſturbances raiſed by Archbiſhop Beckerr, and 
other zealots of the Holy See, expreſsly declare (chap. 8,) 
that appeals in cauſes eccleſiaſtical ought to lie, from the 
Archdeacon to the Dioceſan ; from the Dioceſan to the 
Archbiſhop of the Province; and from the Archbiſhop 
to the King ; and are not to proceed any farther with- 
out ſpecial licence from the crown. But the unhappy ' 
advantage that was given in the reigns of King Jahn, 
and his ſon Henry III. to the encroaching power of the 
Pope, who was ever vigilant to improve all opportuni- 
ties of extending his juriſdiction hither, at length riveted 
the cuſtom of appealing to Rome in cauſes eccleſialtical 
ſo ſtrongly, that it never could be thoroughly broken off; 
till the grand rupture happened in the reign of Hey VIII. 


when all the juriſdiction uſurped by the Pope in matters 


eccleſiaſtical was reſtored to the crown, to which it origi- 
nally belonged; fo that the Stat. 25 Hen. 8, was but de- 
claratory of the antient law of the realm. 4 aft. 324. 
But is caſe the King himlelf be party in any of theſe 
ſuits, the appeal does not then he to him in Chancery, 
which would be abſurd; but by the Stat. 24 Heu. 8. c. 12, 
to all the Biſhops of the realm aſſembled in the upper 
houſe of Convocation. 

7. A Commiſſion of Review, is a commiſſion ſometimes 
granted, in extraordinary caſes, to reviſe the ſentence of 
the Court of Delegates; when it is apprehended they 
have been led into a material error. This commiſſion 
the King may grant, although the Satt. 24 & 25 Hen. 8, 
before cited, declare the ſentence of the delegates defini- 
tive ; becauſe the Pope as ſupreme head by the canon 
law uſed to grant ſuch commiſſicn of review; and ſuch 
authority as the Pope heretofore exerted, is now annexed 
to the Crown by Stats. 26 Hen. 8. c. 1, and 1 Elix. c. 1. 
But it is not matter of right, which the Subje may de- 
mand ex debito juſtitie; but merely a matter of favour, 
and which therefore 1s often denied. 

Theſe are now the principal courts of eccleſiaſtical ju- 
riſdiction; none of which are allowed to be Coutts of 
Record ; no more than was another much more formi- 
dable juriſdiction, but now deſervedly annihilated, ix. 
the Court of the King's High Cenimiſfen in cauies eccle- 
ſiaſtical. This court was erected and united to the regal 
power by virtue of the Stat. 1 Elix. c. 1, inſtead of a larger 
juriſdiction which had before been exerciſed under the 
Pope's authority. It was intended to vindicate the dig- 
nity and peace of the church, by reforming, crucring, 
and correcting the eccleſ::ittical ſtate and perſons, and 
all manner of errors, hereſies, {chiſms, abules, offences, 
contempts and enormities. Under the ſhelter of which 
very general words, means were found in that, and the 
two ſucceeding reigns, to vel! in the High Coumiion- 
ers extraorcinary, and almoſt deſpotic pr vers of fining 
and impriſoning; .whick they exerted much ueyond the 
degree of the offence itſelt, and frequently over offences, 
by no means of ſpiritual coguizance. For theſe teaſons 


this Court was julily aboliled by Stat. 16 Car. I. c. 2.— 


See 3 Comm, 64. eg. 
| See further 
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C OU RT S—or Hus rINGS.— LI. 


See further on the general principles, as to the juriſ- 


diction of Eccleſiaſtical Courts, this Dit. titles Canm.: 
Law, Civil Larv. f 

Couxr or Husrixcs, curia huſtingi.] The higheſt 
Court of Record, holden at Gu:i/4ha!l, for the City of Lu- 
don, before the Lord Mayor and Aldermen, the She ifis, 
and Recorder. 4 U,. 247. This court determines all pleas 
real, perſmal, and mix! : and here all lands, tenements, 
and hereditaments, rents and ſervices, within the city of 
London and ſuburb; of the ſame, are pleadable in two I- 
ings ; one call Huftings of plea of lande, and the other 7, - 
ings of common pleas. In this court the burgeiles to ſerve 
for the city in parliament, mult be elected by the Livery 
of the reſpective companies. 

In the Hy/fings of plen of lands, are brought writs of 
right patent directed to the ſherifis of Loon, on which 
writs the tenant ſhall have three ſummonſes at the three 
huſtings next following; and after the three ſummons, 
there ſhall be three eſloins at three other Hing next en- 
ſuing; and at the next ings after the third eſſoin, if 
the tenant makes default, proceſs ſhall be had againſt him 
by grand cape, or petit cape, Oc. If the tenant appears, 
the demandant is to declare in the nature of what writ 
he will; without making proteſtation to ſue in nature of 
any writ: then the tenant ſhall have the view, Sc. and 
if the parties plead to judgment, the judgment ſhall be 
given by the Recorder: but no damages, by the cuſtom 
of the city, are recoverable in any ſuch writ of right pa- 
tent. 

In the Huftings of common pleas are pleadable, writs ex 


gravi guerela, writs of gavelt, of deaver, waſte, c. allo 


writs of exigent are taken out in the H; and at the 
fifth Hing the outlawries are awarded, and judgment 
pronounced by the Recorder. 

If an erroneous judgment is given in the bu/tings, the 
party grieved may ſue a commiyion out of Chancery, direct- 
ed to certain perſons to examine the record, and there- 
upon do right. 1 Rel. Abr. 745.—See further the Pricvi- 
li gia Londini; and this DiR. title London. 

 CourT oF THE DuUTCHY oF LANCASTER, See title 
Chancellor of the Datchy, &c. 


Couxr-LEET ; or Leer. 
The word Leet is not to be found either in the Saxon 


law, or in G/anuil, Bratton, Britton, Fleta, or the Mirror, 
our moſt antient law writers ; nor in any ſtatute prior to 


Stat. 27 E. z. c. 28, though it is allowed to occur in the 
Conqueror's charter for the foundation of Battle Abbey, 
and not unfrequently in Domęſelay Book, Spelm. v. Leta. 
It ſeems to be derived from the Saxon, lod, plebs; and to 
mean the fopuli curia, or folk-mote, as the ſheriff's tourn 
or Lect of the county (at leaſt) appears to have been once 


actually called (See Selman in verb. Folk/mete;) in contradic- 


tion, perhaps, tothe Halmote or Court Baron, which con- 
ſiſted of the free tenants only, who, being few in number, 
might conveniently aſſemble in the Lord's Hall; where- 
as the Leer, which required the attendance of all the re- 
ſiants, within the particular hundred, lordſhip, or manor, 
and concerned the admypiftration of public juſtice, was, 
uſually held in the open air. Spelman in verb. Mallobergium. 
According to Hawkins, (Leach's Hawk. P. C. ii. 112. 
which ſee;) a Court-Leet is a Court of Record, having 
the ſame juriſdiction within ſome particular precinct, 
which the ſheriff's tourn hath in the county. See alſo 
4 Comm, 273. | 


The view of Frank-pledge, vis Hanciplegii, means 
the examination or ſurvey of the tree-pledges, of which 
every man, not particularly privileged, was antiently | 
obliged to have nine, who were bound that he ſhould 
be always forth-coming to anſwer any complaint. The 
better to underſtand this, we are to be informed, that 
the kingdom being divided by King Aged into counties 
or ſhires, and each county into hundreds, and each hun- 
dred into tithings, each tithing containing ten families 
or houſeholds, the heads of theſe families were recipro- 
cally bound and reſponſible for each other; ſo that, in 
fact, of every ten houſeholders throughout the kingdom, 
each man had nine pledges or ſureties for his good be- 
haviour. | 

Leet is alſo a word vſed for a Law day in ſeveral of our 
antient ſtatutes, See Dyer 30 6. 

That the Leet is the moſt antient court in the land, (far 
criminal matters, the Court Baron, being of no leſs an- 
tiquity in c7'2/,) has been pronouaced by the higheſt le- 
gal authority, > H. 6. 126; 1 Roll. Rep. 73. For though 
we do not meet with the ward among the Saxons, there 
can be no doubt of the exiſtence of the ing. 

Lord 1Mansfe/d ſtates that this court was co eval with 
the eſtabliſhment of the Saxons here, and its activity 
% marked very viſibly both amongſt the Saves and the 
Danes.“ 3 Burr. 1860. In thoſe times whoever poſſeſſed 
a vill or territory, with the liberties of ec, /ac, &c. (a 
long ſtring of barbarous words) was the lord of a manor, 
had a court-leet, court-baron, and in a word, every 
privilege which it ſeems to have been poſſible for the 
monarch to. beſtow, or for the ſubject to acquire. See 
Spelman in derb. Manerium. 

The Leet is a Court of Record for the cogniſance of 
criminal matters, or pleas of the crown, and neceſſarily 


belongs to the King; though a Subject, uſually the Lord 


of a Manor, may be and is entitled to the profits, con- 
ſiſting of the efloign-pence, fines and amerciaments. 

It is held before the ſteward, (or was, in antient 
times, before the bailiff) of the Lord; Mirror, paſſin : 
Finch's Law 248.—See alſo Kenndt's P. A. 319.—This 
officer who ſhould be a barriſter of learning and ability, 
is a judge of record, may take recognizance of the peace, 
may fine, impriſon, and in a word, as to things to which 
his power extends, hath equal power with the juſtices of 
the Bench.—By Stat. 1 Fac. 1. c. 5, he is prohibited 
from taking to the value of 124. for his own uſe, by co- 
lour of any grant of the profits of this court. 

This court is held ſometimes once, ſometimes thrice, 
but moſt commonly twice in the year; that is, within a 
month after Ea/fter, and a month after Mic haclmas; and 
cannot, unleſs by adjournment, be held at any time not 
warranted by antient uſage. See Mag. Char. c. 35, and 
Spelman in v. Leta ; according to whom this court thould 
be held regularly only once a year; though ſometimes by 
cuſtom twice, when it is called refduum l-t&. As to the 
place in which it 1s held, that, it has been ſaid, may be 
any where within the precinct, 8 H. 7. 3: Owen 35; but 
more ſtrictly ſpeaking, ought to be certain and accullom- 
ed. Raſtall's Entries 151. 

All perſons above the age of twelve years, and under 
ſixty, except peers, clerks, women, and aliens, reſiant 
within the diſtrict, whether matters or ſervants, owe per- 
ſonal ſuit and attendance to this court, and ought to be 
here ſworn to their fealty and allegiance. 2 {/. 120, 

121. 


C OU RT S—LEerr. 


121. And here alſo, by immemorial uſage and of com- 
mon right, that moſt ancient conſtitutional officer the con- 
fable, (4 1nf. 265,) and ſometimes by preſcription the 
mayor of a borough, (See Stat. 2 Geo. I. c. 4) are elect- 
ed and ſworn. | 

The general juriſdiction of the court extends to all 


- crimes, offences, and miſdemeanors at the Common 


law, as well as to ſeveral others which have been ſub- 
jected to it by act of parliament. Theſe are enquired 
after by a body of the ſuitors, elected, ſworn and charged 
for that purpoſe, who muſt not be leſs than twelve, nor 
more than - twenty-three; and who, in ſome manors, 
continue in office for a whole year; while, in others, 
they are ſworn and diſcharged in the courſe of a day. 
Whatever they find they preſent to the ſteward ; who if 
the offence be treaſon or felony, muſt return the preſent- 
ment, (in theſe caſes called an indictment), to the King's 
juſtices of oyer and terminer, and gaol delivery. See 
Stats. M. 2.c,13: 1 E. 3. l. 2. c. 17. In all other caſes 
he has power, upon the complaint of any party grieved, 
or upon ſuſpicion of the concealment of any ofience, to 
cauſe an immediate enquiry into the truth of the matter 
by another jury. See Stats. 33 H. 8. c. 6, and 1 Eliz.c. 17. 

10. But the preſentment, being received, and the day 
paſled, ſhall be held true, and unleſs it concern the party's 
freehold, ſhall not be ſhaken or queſtioned by any tribu- 
nal whatever. He P. C. 153, 5: Leach's Hawk. P. C. ii. 
111, 112: and 11 Co. 44. Upon every preſentment of 
the jury retained by the court, an amerciament follows of 
courſe, which is afterwards aſſeſſed, in open court agree- 
able to Magna Charta, c. 14, by the fares curice, that is, 
the peers, or equals of the delinquent ; and feed or re- 
duced to a preciſe ſum, by two or more ſuitors ſworn to 
be impartial. 8 Rep. 39. See alſo Star. W. 1.c. 6. And 
that theſe ſtatutes were in this particular but in aftirma- 
tion of the Common law, See 8 Rep. 395: 2 Inf. 27. 
The amerciaments thus aſcertained are then eſtreated 
(or extracted) from the roll or book in which the pro- 
ceedings are recorded and levied by the bailiff, by di- 
ſtreſs and ſale of the party's goods, (8 Rep. 41 ;) by vir- 


tue of a warrant from the ſteward to that effect, or may 


be recovered by other means as by proceſs of /rwart facias, 
(Hardr. 471,) or action of debt. (Bull. N. P. 167.) No 
crime in thoſe remote ages appears to have been puniſh- 
ed by death; unleſs it were that of open theft, where the 
offender was taken with the matinour, that is, with the 
thing ſtolen upon him: and of this crime, and this only, 
the cognizance did not belong to the Leet. All other 
offences of what nature or degree ſoever, ſubjected the 
party to mulct or pecuniary fine, which was, in many 
caſes determined and fixed. "This pecuniary compoſi- 
tien, with reſpe& to certain capital offences, was abro- 
gazed, and the puniſhment of death ſubſtituted in. its 
place by King Henry I. Spelman in v. Felo, Wilkinſ. LL. 
Sax. 304. 

It is not improbable that the diſtinction of indi&- 
ments for felonies, and preſentments of inferior offences, 
owes its Origin to the above meaſure. 

It has been ſaid, that by the clauſe rillus wicecomes, 
Kc. in the Great Charter, c. 17, the juriſdiction of the 
Leet was abridged, and its power to hear and determine 
taken away; but this has been ſaid and repeated without 
due attention either to the nature and conſtitution of the 
court, or to the law of the time. No offence, it is well 


| 


or MARSHALSEA. 


known, is at this day, or, for aught that appears, ever 
was, heard and determined in the Leet, (nor before the 
period referred to, by any other criminal-court in the 
kingdom), otherwiſe than upon the preſentment of twelve 
men, or what we now in moſt courts call the Grand Jury. 
This preſentment, as has been already obſerved, found 
and eſtabliſhed the fact; and judgment, whether of ge- 
ricordia, mutilation or death, followed as an incident or 
matter of courſe; preciſely, indeed, as the puniſhment 
does at this day on the verdict for the king of the petty 
jury. In fact, therefore, the juriſdiction of the Leet was 
not in the leaſt abridged or affected by that charter; nor 
is it at all probable that the barons would either ſeek or 
ſuffer the diminution of their own privileges, of which 
on the contrary, there is an expreſs ſaving. 

That this court has no power to enquire of the death 
of a man, or of rape, is a more ancient, but not leſs er- 
roneous opinion. The contrary is molt directly and ex- 
preſsly held in the Svatutum I alliæ, in Briton, Fleta, the 
Mirror, and the Stat. of 18 E. 2. (which ſtatute, though 
it enumerates certain particulars of the juriſdiction of the 
Leet does not confine it to them only); all much older 
and better authorities than the book of Aſſiſes, 41 E. 3. 
p. 40, in which that opinion firſt appears. 

The ſteward of a Leet may award to priſon, perſons 
either indicted or accuſed of felony before him, or guilty 
of any contempt in the face of the court, Stat. W/m. 
2. c. 13. which however ſeems to apply ory to the ſheriſf's 
tourn. See Cremp. J. P. 92 6: Ov. 113. 

See further for the whole of this ſubject, Com. Dig. 
title Leet. 

The Court. Leet has now been for a long time in a de- 
clining way; its buſineſs as well as that of the tourn 


having for the moſt part gradually devolved on the quar- 


ter ſeſſions. See 4 Comm. 274: 3 Burr. 1864. 

This laſt circumſtance is very pathetically lamented by 
the ingenious author, from whom the above account of 
the Court-Leet is principally drawn; and to whom the 
editor of the preſent work is indebted for much of the in- 
formation under title Canſffacle. How far the reſtoration 
of the powers of the Court Leet in the preſent extenſive 
deluge of crimes is adviſeable or not, is a queſlion not 
to be determined in the compaſs here allotted to the ſub- 
jet. Every one deſirous of being accurately informed 
of the foundations of the Eagliſb jaw, will wiſh that the 
learned author from whom the above extracts have been 
made, would ſpend his time rather in examining the an- 
cient, than condemning the preſent ſtate of our jutiſ- 
prudence. For the former taſk he is eminently quali- 
fed; the latter is only worthy of inferior talents. 


CourT oy MarsHalcra, Cu palatic.] A court of 
record to hear and determine cauſes between the ſervants 
of the King's houſehold and others within the verge; 
and hath juriſdiction of all matters within the verge of 
the court, and of pleas of treſpaſs, where either party is 
of the King's family and of all other actions perſonal, 
wherein both parties are the king's ſervants; and this is 
the original juriſdiction of the court of mar fbalſca. 1 Ball, 
211, But the cur:a palatii, erected by King Charles I, by 
letters-patent, in the 6th year of his reign, and made a 
court of record, hath power to try all perſonal actions, 
as debt, treſpaſs, ſlander, trover, actions on the caſe, 
Sc. between party and party, the liberty whereof ex- 
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COURT S—or MARSHALSEA.—— MARTIAL 


tends twelve miles about Mhiteball; Stat. 13 R. 2. fl. 1. 
c. 3. Which juriſdiction was confirmed by King Charles II. 

The judges of this court are the ſteward of the King's 
houſehold, and knight-marſhal for the time being, and 
the ſteward of the court, or his deputy, being always a 


lawyer. Crompt. Juriſd. 102: Kitch. 199, Sc. 2 Inſt. 548. 


This court is kept once a week, in Sourhrvark : and 
the proceedings here are either by capias or attachment 
which is to be ſerved on the defendant by one of the 
knight-marſhal's men, who takes bond with ſureties for 
his appearance at the next court; upon which appear- 
ance, he mult give bail, to anſwer the determination of 
the court ; and the next court after the bail is taken, 
the plaintiff is to declare, and ſet forth the cauſe of his 
action, and afterwards proceed to iſſue and trial by a 
Jury, according to the cuſtom of the Common law courts, 
If a cauſe is of importance, it is uſually removed into 


B. R. or. C. B. by an habeas corpus cum cauſa: otherwiſe | 


cauſes are here brought to trial in four or hve court-days. 
The inferior buſineſs of this court harh of late years been 
much reduced, by the new courts of conſcience in and 
near London; for which the four counſel belonging to 
the court were indemnified by ſalaries during their lives, 
by Stat. 23 Geo. 2. c. 27. 

By Stat. 28 E. I. c. 3, the ſteward and marſhal of the 
King's houſe are not to hold plea of freehold, Sc. Error 
in the Marſhal/ca court may be removed into the King's 
Bench. Stats. 5 E.3.c.2: 10 E. 3. f. 2. c. 3. And the 


fees of the Marſbalſca are limited by the Star. 2 H. 4. 


e. 23 — This Marſbalſca is that of the houſhold ; not the 
King's Marſpalſea, which belongs to the King's Bench. 
See Court of the Lord Steward, Cc. 


| | CourT-MarrTIAL. 
Curia Martialis.] A Court for trying and puniſhing the 
military offences of Officers and Soldiers. . 


I. Of the Origin, ; 
II. Of the Furijdiftion, 5 Of Conrts-Martiat. 

I. Trove the authority of the Court of Chivalry, with 
regard to matters of war, c. both within and without 
the realm, not determinable by the general munici- 
pal law, was firit eſtabliſhed by the Common law, and 
afterwards confirmed by ſeveral ſtatutes; and was never 
objected to, even in criminal caſes, till the poſt of High 
Conitable was laid afide ; (See titles Conflable ; Court of 
Chivalry ;) yet we find its juriſdiction encroached upon 
much earlier; for by the Stat. 18 H. 6. c. 19. deſertion 
from the King's army was made felony, and by Stats. 
7 H. 7 c. 1: 3 H. 8. c. 5, benefit of Clergy is taken 
away, and au hority given to juſtices of peace to enquire 
thereof, and hear and determine the ſame. And Raprn 
quotes an inſtance of H. VII, having ordered thoſe ac- 
cuſed of holding intelligence with the enemy after the 
battle of Szohe, 1487, to be tried by commiſſioners of 
his own appointing, or by Courts- martial, according to 
the Martial law; inſtead of the uſual court of juſtice, 
which,was not ſo favourable to his deſign of puniſhing 
them only by fines. This however ſeems to have been 
ab avaricious, arbitrary and illegal exertion of power, not 
authoriſed by any law of the land. | 
From the time the Court of Chivalry was abridged of 


ite criminal jiuriſdiction, by the ſuppreſſion of the poſt of 


| 


— 


High Conftable until the Revolution, there appears te 
to have been no regular eſtabliſhed court for the admi- 
niſtration of Martial law. For although the Court of 
Chivalry ſtill continued to be held from time to time by 
the Earl Marſhal, its authority extended only to civil 
matters; and notwithſtanding deſertion was by Srar, 
2 V3 E. 6. c. 2, made felony without benefit of clergy, 
and other military crimes were made punithable by fines, 
impriſonment, &c, and by Stat. 39 Elix. c. 17, idle and 
wandering ſoldiers and mariners were to be reputed as 
felons, and to ſuffer as in caſes of felony, without benefit 
of clergy (with ſome exceptions); and the juſtices of 
aſſiſe and gaol-delivery were to hear and determine theſe 
offences; yet there are inſtances during this period, of 
other courts being erected for the adminiſtration of Mar- 
tial law; and not only military perſons made ſubject to 
it, but many others puniſhed thereby; ſome entirely 
at the diſcretion of the crown, and others by appoint- 
ment of the parliament only; and it was a circumitance 
of nearly a ſimilar nature, that occaſioned the enacting 
the Petition of Right 3 C. 1. c. 1; one clauſe of which 
was, that the commiſſions for proceeding by Martial 
law ſhould be diffolved and annulled ; and no ſuch com- 
miſſion be iſſued for the future, | 

Though undoubtedly theſe commiſſions were illegal, 
yet the neceſſity of ſubordination in the army, and the 
impoſſibility of eſtabliſhing that ſubordination without 
Martial law, ſoon became apparent; and the two Houſes 
of Parliament, in the beginning of their rebellion againſt 


_ Charles I, paſſed an Ordinance, appointing commiſſioners * 


to execute Martial law ; which was certainly at leaſt as 
un- conſtitutional an act without the aſſent of the King, 


as any proceedings of his had been without conſent of 


Parliament. So true is it that Neceſſity has no law; and 
that uſurped power is always obliged to have recourſe 
to means to ſupport itſelf, at leaſt as ſevere as, and ge- 
nerally more violent than, thoſe which it previouſly 
condemns in a lawful government; which it may for 
a while ſucceed in overturning on falſe and ſpecious pre- 
texts of undefined liberty. 

This ordinance was paſſed in 1644, and afterwards 
renewed by the Parliament; and in proceſs of time 
adopted as a model for the Mutiny act paſſed after the 
Revolution : as many other regulations made during the 
powerful but tyrannical uſurpation of ſovereign authori- 
ty, were afterwards modified to the true genius of the 
Britiſh conſtitution. | 

At the Reſtoration, one of the firſt ſteps taken by the 
parliament was, to diſband the army, and to regulate 
the militia, among whom a military ſubordination was 
eſtabliſhed, whenever they were drawn out ; and fines 
and impriſonments impoſed on them for particular de- 
linquencies. See title Militia. — 

Charles II. however kept up 5000 regular troops, for 
guards and garriſons, by his own authority ; which his 
ſucceſſor, Fac. Il. by degrees increaſed to 30,000 and 
more numerous armies were occaſionally raiſed by autho- 
rity of parliament; yet we find no ſtatute for the govern- 
ment of theſe troops; nor was it till after the Revolu- 
tion that a regular act of the whole Legiſlature paſſed for 
puniſhing mutiny and deſertion, Sc. by Courts martial. 

This act was firſt occaſioned by a mutiny, in a body 
of Engliſh and Scots troops, upon their being ordered to 
Holland, to replace ſome of the Dutch troops which 
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Ui. III, had brought over with him and intended to 
keep in England. The King immediately communicated 
this event to the Parliament, who readily agreed to give 
their ſanction to puniſh the offenders, and on the 3d April 
1689, (1 JF. M.) paſſed an act for puniſhing Mutiny 
and Deſertion, Sc. which was to continue in force only 
until Novernber following. It was however renewed again 
in 7auary, and has with the interruption of about three 
years only, from Ari 1698 to February 1701, been an- 
null renewed ever ſince, with ſome occaſional alterations 
and amendments, as well in times of peace as war. 


II. Martial Law, as formerly exerciſed at the diſ- 
cretion of the Crown, and too often made ſubſervient to 
bad purpoſes, juſtly became obnoxious to the people; and 
not only the propriety but the legality of its being exe- 
cuted in times of peace, has been abſolutely denied. It 
is laid down (3 nfl. 5 ,) that if a lieutenant or other, 
that hath commiſſion of Martial-law, doth in time of 
peace, hang or otherwiſe execute any man by colour of 
Martial-law, this is murder, for it is againſt Magna 
Charta.—And Hale, (Hi. C. L. c. 2,) declares Martial 
law to be in reality no law, but ſomething indulged 
rather than allowed as law : that the neceſlity of order 
and diſcipline is the only thing which can give it coun- 
tenance; and therefore it ought not to be permitted in 
time of peace, when the King's courts are open for all 
perſons to receive juſtice according to the laws of the 
land: and if a Court-martial put a man to death in time 
of peace, the officers are guilty of murder. See H. P. C. 46. 

As future exigencies however have ariſen in the State, 
it has become neceſſary to alter and amend the old laws 
and enact new ones; and fince the cuſtom of keeping up 
ſtanding armies in time of peace as well as war has 
become prevalent and general throughout Europe, (a 
cuſtom as it ſeems originally introduced by Charles VII. 
of France about 1445,) the Legiſlature of Great Britain 
has alſo judged it neceſſary, for the ſafety of the king- 
dom, the defence of its poſſeſſions, and the balance of 
power in Europe, (as the preamble to the Mutiny- act ex- 
22 it,) to maintain, even in times of peace, a ſtanding 

ody of troops; and to authoriſe the exerciſe of Martial 
law among them. 

A proper diſlinction then ſhould be made between 
Martial-law, as formerly executed, entirely at the diſ- 
cretion of the Crown, and unbounded in its authority, 
either as to perſons or crimes, and that at preſent efta- 
bliihed, which is limited with regard to both.——Courts- 
Martial are at preſent held by the ſame authority as the 
other courts ot judicature uf this kingdom: and the 
King, (or his Generals, when empowered to appoint 
them) has the ſame prerogative of moderating the rigor 
of the law, and pardoning and remitting puniſhments, 
25 in other caſes; but he can no more add to, nor alter 
the ſentence of a Court- martial, than he can a judgment 
given in the courts of law. Martial-law is now exer- 
ciſed within its proper limits, by the advice and con- 
currence of parliament, and the condemnation of crimi- 
nals by Courts-martial acting under ſuch authority, 
cannot be regarded as illegal or contrary to Magna Char- 
ta; ſince during the exiſtence of the ſtatute by which 
theſe Courts are held, Martial-law, ſo modified and re- 
ftramed, is as much part of the law of the land as Magna 
Charta itſelf. 

Vo. I. 


Corrts-DMartial cannot fit before 8 in the morning, or 
after 3 in the afternoon, except in caſes which require 
an immediate example : the attendance therefore of the 
members does not exceed 7 hours at a time: and they 
are at liberty to adjourn from day to day till they bave 


fully conſdered the matter before them: aud when they. 


come to give their opinions, they are not under the 
neceſſity of being unanimous, but the priſoner is con- 
demned or acquitted by a majority of voices; except 
in caſes of death, where g out of 13 or two-thirds, it 
there be more than 13 preſent, muſt concur in opinion. 
Articles of Var, $ 15, f. 8, 9. 

As to general Courts- martial, the Mutigy-act and 
Articles of War are very explicit, both as to the number 
they ſhall conſiſt of, and the rank of the officers who are 
to compoſe them: it being expreſsly directed, that no 
General Court-martial ſhall conſiſt of leſs than 13 mem- 
bers, whereof none are to be under the degree of a com- 
miſſioned officer. That the Preſident ſhall not be under 
the degree of a field officer, unleſs ſuch an or.e cannot 
be had, in which caſe the next in ſeniority to the com- 
mander, not being under the degree of a captain, ſhall 
preſide: and no field ofticer is to be tried by any perſon 
under the degree of a captain. And it is a general cuſ- 
tom not to put ſubaltern officers, particularly thoſe but 
of ſhor: ſtanding in the army, on General Courts-martial, 
provided a ſufficiency. of field-officers and captains can 
be be conveniently aſſembled. See Art. of War, 5 15 a. 
8, 9. 12: Mutiny-af, g 12. 

Although a Prefident and 12 members are ſufficient to 
conſtitute a legal court, yet it is frequently judged neceſſary 
to aſſemble and ſwear in more; in order as far as poſſible 
to guard againſt accidents ariſing from ſickneſs, or 
other cauſes the non-attendance of ſome of the court. 


Whilſt there is a quorum of 13, the preſident included, 


of thoſe originally ſworn in, the court may proceed to 
buſineſs, although others of the court do not attend ; but 
if it become neceſſary to call in a new member, the court 
muſt proceed de novo. 

The Crimes that are cogniſable by a Court-martial, as 
repugnant to military diſcipline, are pointed out by the 
Mutiny-a& and Articles of War; which every military 
man 1s or ought to be fully acquainted with, and there- 
fore not neceſſary to be recited here: and as to other 
crimes which officers and ſoldiers being guilty of, are to 
be tried for in the ordinary courſe of law, it is needleſs to 
enter into a detail of them. 

By the laſt article in the code of Military-laws, Caurts- 


martial are authoriſed to take cogniſance of all crimes 


not capital, and all di/orders and neglefs, which officers 
and ſoldiers may be guilty of, to the prejudice cf good 
order and military diicipline, which are not enumerated 
in the preceding articles, and punich them at their diſ- 
cretion. Art. of War, $20 a. 3. Upon the authority of 
this article it has been too much the cuſtom in the army 
to try ſoldiers by Courts-martial, for thefts and other 
crimes cogniſable before the courts of law. But it ſeems 
queſtionable, whether an exception might not in many 
ſuch caſes be made to their juriſdiction : for the Mutiny- 
act, 5 62, and Articles of War, F 11 4. 1, expreſoly di- 
rect, that any officer, non- commiſſioned officer or ſoldier 
who ſhall be accuſed of any capital crime, violence or 
offence, agaiait che perſon, eſtate or property of any of 
his Majeſty's ſubjects, puniſhable by the laws of tae land, 
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ſhall be delivered over to the civil magiſtrate by the | 


commanding officer, under penalty of his being caſhiered 
in caſe of refuſal.— There was formerly an article, of 
late omitted, particularly authoriſing Courts- martial to 
take cogniſance of all ſoldiers accuicd of ſtealing from 
their comrades. | 

The Perſms liable to Martial-law are likewiſe enumer- 
ated in the Act and the Articles. The latter mention 
only Officers, Soldiers and perſons ſerving with the armies 


in the field. But Hale and others are of opinion, that 


aliens who in a hoſtile manner invade the kingdom, whe- 
ther their King were at war or peace with ours, and 
whether they come by themſelves or in company with 
Engliſb traitors, cannot be puniſhed as traitors, but muſt 
be dealt with by Martial-law. H. P. C. cc. 10, 15: 3 
Int. 11.—This however means Martial-law in the ſtrict 


ſenſe of the word, in which it cannot be applied to 


proceedings under the Mutiny- act; and which kind of 
Martial law is unknowa in this kingdom. — The receiving 
pay as a ſoldier, ſubjects the receiver to military juriſ- 
dition. The court of C. P. therefore refuſed to grant 
a prohibition to prevent the execution of the ſentence of 
a Court-martial, paſſed againſt one who received pay as 
a ſoldier; but who aſſumed the military character merely 
for the purpoſe of recruiting, in the uſual courſe of that 
ſervice—and this though the proceedings of the Court- 
martial, appeared, in ſome inſtances, to be erroneous. 
Grant v. Sir Charles Gould, 2 H. Black. Rep. 69. | 

The Articles of War, in a few caſes, point out the ex- 
preſs Sentence to be paſſed on criminals, without any al- 
ternative : in ſome an optional power is given, of puniſh- 
ing with death or otherwiſe, and in others, offenders are 
puniſhed at the diſcretion of the Court, omitting the 
word death; evidently meaning thereby to exclude the 
power of puniſhing capitally in ſuch caſes. 

In caſes where an optional power is veſted in the Court 
to puniſh with death or otherwiſe, the queſtion to fol- 
low that of guilty or not guilty, (upon the Court or the 
majority of it declaring for the former,) is, whether or 
not the priſoner ſhall ſuffer death? If 7wo-2hirds of the 
Court do not concur in the affirmative, the votes of the 
affirmants are conſidered as void. A leſſer number than 
two-thirds being, as was before ſaid, incompetent to give 
judgment of death, another queſtion becomes neceſſary 


to be propoſed to every member, what puniſhment, other 


tban death, ſhall the priſoner undergo ? And each mem- 
ber gives his voice, de novo, on this queſtion, wherein a 
majority is competent to determine. 

The crimes cogniſable by a Court-martial may be 
divided into fe/ontes and miſdemeanors ; or more properly, 
into capital offences, and offences only criminal and not 
capital; and if on the evidence a priſoner does not ap- 
pear guilty of a crime of ſo capital a nature, as is ſet 
forth in the charge, the Court may find him guilty in a 
leſs degree; but they cannot declare him guilty of a 
mutiny, or any other diftin# crime or oftence, unleſs it 
be likewiſe in the charge given againſt him, before the 


trial commences. | 


Ide judgments of Courts-martial, beſides being open to 
the diſapprobation of the King, or his commanders in 
chief, are liable like thoſe of other courts, to be taken 
cogniſance of, and the members puniſhed for illegal 
proceedings; for the Court of King's Bench being the 
ſapreme court of Common law, hath not only power to 
reverſe erroneous judgments given by inferior courts, 


| 


but alſo to puniſh all inferior magiſtrates, and all officers 
of jultice, for all wilful and corrupt abuſes of authority 
againſt the known, obvious, and common principles of 
juſtice, 2 Hawk. P. C. c. 3.F10: c. 27. F 22.— The 
Mutiny-act directs, that every action againſt any mem- 
ber or miniſter of a Court-martial, in reſpect to any 
ſentence, ſhall be brought in ſome of the courts of re- 
cord at Weſtminſter, &c. 5 63. And there have been 
many inſtances of proſecutions of this nature in Wefmin- 
feer-hall.—An officer on a Court martial however is not 
liable to be puniſhed for mere miſtakes which an honeſt 
well-meaning man may innocently fall into. And if the 
plaintiff or proſecutor becomes nonſuited, or the defen- 
dant has a verdict, he ſhall recover treble coſts, Mutiny- 
act, 5 62,—There is alſo another tribunal before which 
the proceedings of Courts-martial are liable to cenſure at 
leaſt, namely, the Hou/e of Commons. >> 

It is enacted by 4 12 of the Mutiny-a#, that no officer 
or ſoldier being acquitted or convicted of any offence, 
ſhall be liable to be tried a ſecond time by the ſame or 
any other Court-martial, for the ſame offence, unleſs 
in the caſe of an appeal from a regimental to a general 
Court-martial ; and by the Articles of War „If upon a 
ſecond hearing the appeal ſhall appear to be vexatious 
and groundleſs, the perſon ſo appealing ſhall be puniſh- 
ed at the diſcretion of the General Court-martial.” No 
ſentence given by any Court-martial, and ſigned by the 
Preſident, is liable to be reviſed more than once. And 
this may be rather deemed an appeal to the ſame court 
than a new trial; ſince in this caſe the ſame perſons only 
are to re- conſider what they have already done, with- 
out any new judges being added to them, or any new 
witneſſes produced. 

A diſtinction is made in the Oath taken by the Prefdent 
and Members of a Court-martial, and that of the Judge- 
Advocate. The former are ſworn, not only to conceal 
the vote or opinion of each particular member, but alſo 
the ſentence of the Court, until it ſhall be approved by 
his Majeſty, or by ſome perſon duly authoriſed by him; 
the latter is only {worn not to divulge the opinion of any 
particular member of the Court- martial. 

For further particulars, See Adye*s Treatiſe on Courte- 
Martial; from whence molt of the above is abridged. — 
See alſo this Dict. title Solaiers. - And as to Naval Courts- 
martial, title Navy. 

CovaT or PLIEPOWDERS, curia pedis pulteriſati.] Is a 
court held in fairs, to do juſtice to buyers and ſellers, and 
for redreſs of diſorders committed in them: fo called, 
becaule they are moſt uſual in Summer, when the ſuitors 
to the court have dufty feet ; and from the expedition in 
hearing cauſes proper thereunto, before the duſt goes off 
the feet of the plaintiffs and defendants. 4 Inf, 272: or 
from Pied pouldreaux a pedlar. Barrington, Anc. Stats. 337. 
It is a court of record incident to every Fair; and to be 
held only during the time that the Fair is kept. Dot, £&& 
Stud. c. 5. As to the juriſdiction, the cauſe of action for 
contract, ſlander, &c. muſt ariſe in the fair or market, 
and not before at any former fair, nor after the fair: it is 
to be for ſome matter concerning the ſame fair or market ; 
and mult be done, complained of, heard and determined 
the ſame day. Alſo the plaintiff muſt make oath that the 
contract, c. was within the juriſcliction and time of the 
fair, Stat. 17 Ed. 4. c. 2: 2 Inft. 220. 

The Court cf Piepowaers may hold a plea of a ſum 


above 40s, and it is ſaid, judgment may be given at an- 
other 
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other fair, at a court held there, and a writ of error lies 
upon a judgment given. Dyer 133: F. N. B. 18. This 
court may not meddle with any thing done in a marker, 
without a ſpecial cuſtom for it; but for what is done in a 
fair only: and not there for fanderous words, unleſs they 
concern matters of contract in the fair; as where it is for 
flandering the wares of another, and not of his perſon 
in the ſame fair. Door, Ca. 854. The ſteward before 
whom the court is held, is the judge: and the trial is by 
merchants and traders. in the fair ; and the judgment 
againſt the defendant ſhall be quod amercietur. If the 
ſteward proceeds contrary to the Stat. 17 Ed. 4.c. 2, he 
ſhall forfeit 5 J. F 

From this court a writ of error lies in the nature of an ap- 
peal to the courts at Wefminſter. Cro. Elig. 773. And thoſe 
courts are now bound by the Stat. 19 Geo, 3. c. 70. to iſſue 
writs of execution in aid of its proceſs, after judgment, 
where the perſon or effects of the defendant are not within 
the limits of this inferior juriſdiction. 

CourT oF REqQuesTs, curia requiſitionm.] Was a 
court of equity, of the ſame nature with the court of Chan- 
cery, but inferior to it; principally inſtituted for the relief 
of ſuch petitioners, as in conſcionable caſes addreſſed 
themſelves by ſupplication to his majeſty. Of this court, 
the Lord Privy Seal was Chief Judge, aſſiſted by the Ma/ers 
of Requeſts ; and it had beginning about the 9 H. 7, ac- 
cording to Sir Julius Cæſar's Tractate on this ſubject : 
though Mr. Gren, in his Preface to his Readings, faith it 
began from a commiſſion firſt granted by King Hen. VIII. 

This court having aſſumed great power to itſelf, fo 
that it became burdenſome, Mich. anno 40 & 41 Elis. 
in the court of Common Pleas it was adjudged, upon ſo- 
lemn argument, that the Court of Regquefts, was no court 
of judicature, c. And by the Stat. 16 & 17 Car. 1. c. 


10. it was taken away. 4 If. 97.—See title Courts of 


Conſcience, 

CourT oF THE Lond STEWARD OF THE Kixe's 
Housz. The Lord Steward, or, in his abſence, the 
treaſurer and controller of the King's houſe, and Stewerd 
of the Marſhalſea, may inquire of, hear and determine in 
this court, all treaſons, murders, manſlaughter, blood- 
feds, and other malicious ſtrikings, whereby blood ſhall 
be ſhed, in ary of the palaces and houſes of the King; Cor 
within the limits z.e. 200 feet from the gate. 4 Comm. 
270;] or in any ether hoy/e where his royal perſon ſhall abide. 
And this juriſdiction was given by the Stat. 33 H. S. c. 12: 
3 Inf. 140. But this court was at firſt intended only to 
inquire of and puniſh felonies, Sc. by the King's ſer- 
vants againſt any lord or other perſon of the King's coun- 
eil. FIR 9 £145. 

COURT OF STAR-CRAMBER, Cu camerce flellat.] A 
(Court of very antient original, bur new-modelled by Stat. 
3 H. 7. c. 1: 21 H. 8. c. 20; which ordained, 'I hat the 
Lord Chancellor, Treaſurer, and Lord Privy Seal, call- 
rag a Biſhop, and Lord of the King's Council, and the 
two Chief Juſtices to their aſſiſtance, on bill or informa- 
tion might make proceſs againſt maintainors, rioters, 
perſons unlawfully afſembling, ang for othcr miſde- 
meanors, which, through the power and countenance of 
ſuch as did commit them, litted up their heads zbove 
their faults, and puniſh them as if the offenders had been 
convicted at law, by a jury, Sc. But this act was re- 
pt aled, and the Court diſſolved by Stat. 16 & 17 Car. 1. 
. 10; having been uſed to oppreſs the Subject, particu- 
larly in matters of ſtate, 


Covers or UnavensrTIEs.] Theſe are the Chance! 
lor's courts in the two Univerſities of England; Owford 
and Cambridge. Which two learned bodies enjoy the 
ſole juriſdiction, in excluſion of the King's courts, over 
all civil actions and ſuits whatſoever, when a ſcholar r 
privileged perſon is one of the parties; excepting in ſuch ' 
caſes where the right of freehold is concerned. And 
theſe, by the Univerlity charter, they are at liberty to 
try and determine, either according to the Common law 
of the land, or accordirg to their own local cuſtoms, at 
their diſcretion ; which has generally led them to carry on 
their proceſs in a courſe much conformed to the civil law. 

Theſe privileges were granted, that the ſtudents might 
not be diſtradted from their ſtudies by legal proceſs fron 
diitant courts, and other forenſic avocations.—T he oldeit 
charter, it appears, containing this grant to the Univerſity 
of Oxford, was 28 Hen. 3. 4 D. 1244. And the ſame 
privileges were confirmed and enlarged by almoſt everv 
ſucceeding prince, down to King Em VIII, in the 
fourteenth year of whoſe reign the largeſt and moſt ex- 
tenſive charter of all was granted. One fimilar to which 
was afterwards granted to Cambridge in the third year 
of Queen Elizabeth, But yet, notwithſtinding theſe 
charters, the privileges granted therein, of proceeding in 
a courſe different frem the law of the land, were of fo 
high a nature, that they were held to be invalid; for 
though the King might ere& new courts, yet he could not 
alter the courſe of law by his letters patent. Therefore 
in the reign of Queen Elizabeth a ſtatute was paſied, (13 
Eliz. c. 29,) confirming all the charters of the two Uni- 
verſities, and thoſe of 14 Hen. 8: and 3 Els, by name. 
Which ſtatute eſtabliſhed this high privilege without any 
doubt or oppoſition. enk. Cent. 2. pl. 88 : Cent. 3. pl. 33: 
Hard. 504: Gedb. 201: Hit. C. L. 33. 

Ta1s privilege, ſo far as it relates to civil cauſes, is 
exerciſed at Oxford in the Chancellor's court; the judge 
of which is the Vice-chancellor, his deputy, or aſſeſſor. 
From his ſentence an appeal lies to delegates appointed 
by the congregation ; from thence to other delegates of 
the houſe of Convocation ; and if they all three concur 
in the ſame ſentence it 1s final: at leaſt by the ſtatutes 
of the Univerſicy (7it, 21. 18, ) according to the rule 
of the civil law (Ced. 7. 7% 1). But, if there be any diſ- 
cordance or variation in any of the three ſentences, an 
appeal lies in the laſt reſort to judges delegates, appointed 
by the Crown under the great ſeal in Chancery. 3 
Comm. 83—5. 

CourTs oF WaLEs, Curiæ principalitatis I alliæ.] The 
Courts, of the principality of ales. 

Theſe Courts upon the thorough reduction of that 


. Eingdom, and the ſettling of its polity in the reign of 


Hen. VIII. were erected all over the country; princi- 
pally by the Sat. 34 35 Hen. 8. c. 26, though much 
had before been done, and the way prepared by the Sat. 
of V ales 12 Ed. 1, and other flatutes. By the Scat. of 
Hen. S. befcre-mentioned, cuurts- baron, hundred, and 
county-courts are there elftablitied as in Erg/and. A 
Seſſion is alſo to be held twice in every year in each 
county, by judges, (See Stat. 18 Elis. c. 8,) appointed 
by the King. This Seſſion is to be called the Great 
Sous of the ſeveral counties in Y ales; in which all 
pleas of real and perſonal actions ſhall be held, with the 
tame form ot proceſs, and in as fimple a manner, as in 
the courts of King's Bench and Common Pleas, at „gu- 
minſter, See, for farther regulation of the practice of theſe 

XX2 court, 
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COURTS, 


Courts, Stat. 5 Eliz. c. 25: 8 Flix. c. 20: 8 Ceo. 1. c. 25. 
96: 6 Geo. 2. c. 14: 13 Geo. 3. c. 51. Writs of error 
Mall lie from judgments in this great ſeſſions, it being a 
court of record, to the Court of King's Bench at //2- 
minſier. But the ordinary original writs of proceſs from 
the King's courts at J/efminfter, do mot run into the 
principality of Wales, (2 Rol. Rep. 141 ;) though proceſs 
of execution does; (2 Bult. 156: 2 Sand. 193: Raym. 
206;) as do alſo preroyative writs, as writs of certiorart, 
"quo minus, mandamus, and the like. Cro, Fac, 484.—And 
even in cauſes, between fſubje& and ſubject, to prevent 
injuſlice through ſamily fadtions or prejudices, it is held 
lawful (in cauſes of freehold at leaſt, and it is uſual in all 
others) to bring an action in the Z»g/; courts, and try 
the ſame in the next Eugliſb county, adjoining to that 
part of Wales where the cauſe ariſes, and wherein the 
venue is laid. Laugh. 413: Hard. 66, But, on the 
other hand, to prevent trifling and frivolous ſuits, it is 
enacted by Stat. 13 Geo. 3. c. 51, that in perſonal actions, 
tried in any Engliſh county, where the cauſe of action 
aroſe, and the defendant reſides in Vales, if the plain- 
tiff ſhall not recover a verdi& for 10/. he ſhall be non- 
ſuited, and pay the defendant's coſts, unleſs it be certi- 
fied by the judge that the freehold or title came princi- 
pally in queſtion, or that the cauſe was proper to be tried 
in ſuch Exgliſb county. And if any tranſftory action, the 
cauſe whereof aroſe, and the defendant is reſident in 
ales, ſhall be brought in any Engliſh county, and the 
laintiff ſhall not recover a verdi& for 101. the plaintiff 
ſhall be nonſuited, and ſhall pay the defendant's coſts, 
deducting thereout the ſum recovered by the verdict. 
By Stat. 11 & 12 V. 3.c.9, it is enacted, that ſhe- 
riffs in Wales, ſhall not hold to bail, on proceſs, iſſuing 


out of any of his Majeſty's courts of record at WWetminfler, 


unleſs the debt be ſworn to be 20/. 


For further ſatisfaQion, as to the ſeveral Courts within 
this kingdom, ſee 4 I. and the Commentaries. 
CovrT-Lanps, Demains, or lands kept in the lord's 
hands, to ſerve his family, See Curtiles Terre. 
COUSENAGE, See Ceſenage. | 
COUTHUTLAUGH, from the Sax. courh, i. e. /ciens, 
and atlaugh, exlex.] A perſon that willingly and know- 
ingly receives a man out/awved, and cheriſhes or conceals 


him: for which offence he was, in ancient times, 


to undergo the ſame puniſhment as the outlaw himſelf, 
Brat. lib. 3. tract. 2. cap. 13. 

COWS, See title Carle. 

CRAIERA, crayer.] A ſmall veſſel of lading; a hoy 
or ſmack. Pat. 2 R. 2: Stat. 14 Car. 2. c. 27. 

CRAIL, An engine made uſe of to catch fiſh. Blown. 

CRANAGE, cranagium.] A liberty to uſe a crane for 
drawing up of goods and wares of burden from ſhips and 
veſſels, at any creek of the ſea or wharf, unto the land, 
and to make profit of it: it alſo ſignifies the money paid 
and taken for the ſame. Sat. 22 Car. 2. c. 11. 

CRANNOCE, An ancient meaſure of corn. Car!/ular. 
Abbot. Glafton. MS. f. 39. . 

CRASPICIS, A whale, wiz. piſcis craſſus. Blount. 


* CRASTINO SANCTI VINCENTII, The morrow 


after the feaſt of St. Vincent the Martyr, 7. e. the 22d of 


Fanuary; which is the date of the fatures made at Merton, 
_ anno 25 Hen. 3. There are likewiſe certain return days of 


writs in terms, in the courts at Veſimiuſter, beginning 


with Craſbino, & c. as Craſtizo animarum, the Morrow of \ 


2 


— 


CRE 


AII Souls, in Michaclinas term; Craflins Purificationis 
beat Marice Virginis, in Hilary term; Craſtino Aſcenſioni; 
Domini, in Eaſter term; and Craſbino Sauctæe Trinitatis, in 
1rinity term. See Stats. 5 1 H. 3. fl. 2 9 3: 32 H. 8. c. 21: 
10 Car. I. c. 6; 24 Geo. 2. c. 48.— See Days in Bank; 
{trms. | 
CRATES, Lat.] An iron grate before a pri/in, uſed 
in the time of the Romans. 1 Vent. 304. 

CRAVARE, Toimpeach. Sl homicida divadietur ibi 
vel cravetur, Cc. Leg. H. 1. c. 30. 

CRAVEN, or CRAVENT, The word of obloquy, 
where in the ancient trial by battel, the victory ſhould 
be proclaimed, and the vanquiſhed acknowledge bis 
fault, or pronounce the word cratent, in the name of 
Reereantifſe, Oc. and thereupon judgment was given 
forthwith; after which the recreant ſhould become in- 
famous, Sc. 2 Inf. 248. If the appellant joined battel, 
and. cried crawvent, he ſhould loſe Hiberam legem ; but if 
the appellee cried out cravent, he was to be hanged. 3 1aft, 
221.—See titles Battel, Champion. | 

CREAMER, A foreign merchant ; but generally taken 
for one who hath a ſtall in a fair or market. Blount. 

CREANSOR, cred:#or, from Fr. croyance.] Signifies 
him that truſts another with any debt, money, or wares : 
in which ſenſe it is uſed in Oli Nat. Br. 66. and 38 Eg. 


3.09 6. 
CRE AST, or CREST, cri/#a.] Any imagery, or 


carved work, to adorn the head of wainſcot, Oc. like 
our modern cornice: but this word is now applied by the 
heralds to their devices ſet over a coat of arms. Xennet's 
Paroch. Antiq. 573. ; | 

CREATION-MONEY, This is mentioned in Sar. 
12 Car. 2. c. 1. See title Peers. 

CRECHE, A drinking-cup. Mon. Angl. tom. 1. p. 104. 

CREDITORS, Shall recover their debts of exccutors 
or adminiſtrators, who in their own wrong, waſte, or 
convert to their uſe the eſtate of the deceaſed, c. Hat. 
30 Car. 2. c. 7. Wills and deviſes of lands, Tc. as co 
creditors on bonds or other ſpecialties, are declared void; 
and the creators may have actions of debt againſt the heir 
at law and deviſces. 3 4. & M. c. 14. And in fa- 
vour of c:4itors, whenever it appears to be the teſtator's 
intent, in a will, that his lands ſhould be liable for pay- 


-ing his debts; in ſuch caſe equity will make them ſub- 


ject, though there are not expreſs words; but there mult 
be more than a bare declaration, or it ſhall be intended 
out of the per/onal eftate. 2 Vern. Rep. 708. Where one 
deviſes that all his debts, &c. ſhall be firſt paid; if his 
perſenal e/tate is not ſufficient to pay the creditors, it ſhall 
amount to a charge on his real eſtate for that purpoſe. 
Preced. Canc. 430.—8ee titles 4/ets, Copybold, Executor. 

CREEK, creca, crecca.] A part of a haven where any 
thing is landed from the ſea: fo that it is obſerved, if 
when you are out of the main ſea within the haven, you 
look round and ſee how many landing places there are, 
ſo many creeks may be ſaid to belong to that haven. 
Cremp. Juriſd. fol. 110. It is alſo ſaid to be a ſhore or 
bank whereon the water beats, running in a ſmall channel 
from any part of the ſea; from the Lat. creptdo, This 
word is uied in the Stats. 4 H. 4. c. 20: 5 Eliz. c. 5.— 
See title Nawigation Acts. 

CREMENTUM COMITATUS, The ſheriffs of 
counties anciently anſwered in their accounts for the in- 


provement of the King's rents above the ancient wicontic! 
rents, 


V 
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rents, under the title of Oementum | incrementum, increaſe] 
Contitatus, or Firma de Cremento Comitatus. Hales's Sher. 
Acco. p. 36. 

CREPARE OCULUM, To put out an eye; which 
had a pecuniary puniſhment of 60s. annexed to it. Leg. 
H. . Ce 78, 

CREST, See Creaft. 

CRETINUS, cretera. ] A ſudden ſtream or torrent, 
Hiftor. Croyland contin. 485, 617. 

"CRIMINAL CONVERSATION, See titles Adultery; 
Baron and Feme. 

CROCARDS, A ſort of old baſe money. See Pollards, 
and title Con, | 

CROCIA, The ct or paſtoral ſtaff, ſo called a 
fimilitudine crucis, which biſhops, Sc. had tke privilege 
to carry as the common enſign of their religious office; 
being inveſted in their prelacies, by the delivery of ſuch 
a croſier: hence the word crocia did ſometimes denote the 
collation to, or diſpoſal of biſhopricks and abbies, by the 
donation of ſuch paſtoral ſtaff; ſo as when che King 
granted large juriſdictions, exceptis crocits, it is meant, 
except the collation or inveltiture of epiſcopal ſces, &c. 
Audit. to Cowel, —See title Biſhops. 

CROCIARIUS, The «<0c:ary or croſs-bearer, who 
like our verger, went before the prelate, and bore his 
croſs. Liber de M.raculis Tho. Epiſc. Heref. MS. anno 1290. 

CROFT, Sax. cum and cretta.] A little cluſe ad- 
joining to a dweliing-houſe ; and encloſed for paſture or 
arable, or any particular uſe, In ſome old deeds cri 
occurs as the Latin word for a croft; but cum toftis f& 
creftis, is moſt frequent. Ingul;h. It ſeems to be derived 
from the old Egli word creaf?, ſignifying handy craft; 


becauſe ſuch grounds are uſually manured and extraordi- 
narily dreſt by the hand and ſkill of the owner. — See 


Toft. 

CROISES, and croiſado. See Croy/es. 

CROK, crocus.] Turning up the hair into cur!s or 
croks ; whence comes crook, crooked, &c. Pat. 21 H. z. 

CROP, croppa.] The ſeeds or products of the harveſt 
in corn, Sc. Fleta, lib. 2. cap. 82. 

CROSS-BOWS, None ſhall ſhoot in, or keep any 
croſs-bow, hand-gun, hagbut, c. but thoſe who have 
lands of the value of 100. per annum: and no perſon 
ſhall travel with a croſs-bow bent, or gun charged, ex- 
cept in time of war ; or ſhoot within a quarter of a mile 
of any city, or market-town, unleſs for defence of him- 
ſelf or his houſe, or at a dead mark, under the penalty 
of 101. Stat. 33 H. 8. cap. 6.—See title Arms, Game. 

CROSSES, By Sat. 13 Eliz. c. 2, Croſſes, beads, Oc. 
uſed by the Roman Catholicks, are prohibited to be 
brought into this kingdom, on pain of a premunire, Ec. 
In ancient times it was uſual for men to erect croſſes on 
their houſes, by which they would claim the privileges 
of tive Templars to detend themſelves againſt their right- 
ful lords; but this was condemned by the Sat. Ic/m. 2. 
c. 37. It was likewiſe cuſtomary in thoſe days to ſet up 
croiles in places where the c, of any of the nodility 
reſted, as it was carried to be buried, that @ zran/cuntibus 
pro ci us anima deprecetur. Waljing. anno 1291. There were 
ſeveral of theſe croſſes erected over Exglaud, eſpecially i", 
honour of the reiting-places of our Kings, on their 
bodies being tranſmitted to any diſtant place for burial : 
but theſe ſuperſtitions ſunk in this kingdom with the 
Romifh religion, 


| 


CUI 


CROY, Marſh land. In2ulobus, p. 85 3.—Blowunt. 

CROYSES, eruce fignati.] Is uſed by Britten for pil- 
grims, becauſe they wear the ſign of the croſs upon their 
garments. Of theſe and their privileges, Bractan hath 
treated, /:b.5. part 2. cap. 2: part 5.cap.g. Under this 
word are alſo ſignified the Knights of St. John of Jeruſalem, 
created for the defence of pilgrims ; and likewiſe all 
thoſe perſons who in the reigns of K. Hen. II. : Ric. I.;: 
Hen. III.: and Ed. I. cruce fgnati took upon them the 
croiſado, dedicating and litting themſelves to the wars, 
for the recovery of Jeriſalem and the Holy Land. Greg. 
Syntag. lib. 15. cap. 13, 14. See a general account of the 
croiſades in Robertſon's Hi: Emp. C. V. vol. 1. p. 22, &c. 

CROWN, See title Kix. 

CROWN-OFFICE. Aa Office belonging to the court 
of King's Bench, of which the King's Coroner or At- 
torney there is commonly Maſter. "The Attorney Gene- 
ral, and Clerk of the Crown exhibit informations in this 
office, for crimes and miſdemeanors ; the one ex io, 
and the other uſually by order of court ; and here infor- 
mations may be laid for offences and miſdemeanors at 
Common law, as for batteries, conſpiracies, libelling, nui- 
ſan: es, contempt, ſeditious words, c. wherein the otfeader 
is liable to pay a fine to the King. Finch 340: Show. 109. 

By Stat. 4 &' 5 NM. M. c. 18, The Clerk of the 
Crown in B. R. is not to receive or file any information 
for treſpaſs, battery, fc. without expreſs order of court; 
nor to iſſue any proceſs without taking a recogniſance in 
201. penalty to proſecute with effect; and if the party 
appear, and the plaintiff do not procure a trial in a year, 
or if verdict paſs for the defendant, c. the court ſhall 
award the defendant coſts: but this act doth not extend 
to informations in the name of the King's Coroner or 
Attorney, Cc. 

When a battery is committed privately, ſo that the per- 
ſon injured can make mo proof thereof by witneſſes at 
law; it is uſual to bring an information in this office, or 
to prefer an indictment, the moſt legal method, where 
the party may be a witneſs for the King, it being his 
ſuit. See title Indiament, Information, King's Bench, Quo 
Warranto, Ce. 

CRUSTUM, Was a garment of purple, mixed with 
many colours. Min. Ang. tam. 1. pag. 210. 

CRY DE PAIS, On a robbery or other felony done, 
hue and cry may be raiſed by the country in the abſence 
of the conſtable, which is called cry de pais. 2 Hale”s Hit. 
P. C. 100.—See title Hue and Cry. 

CRYPTA, A chapel or oratory under ground. Da 
Cange. | 

CUCKING STOOL, See title Ce. 

CODE, A cude ciutb is a chryſom or face- cloth for a 
child baptized. Vide Chri/male. 

CUI ANTE DIVORTIUM, A writ for a woman 
divorced from her huſband to recover her lands and tene- 
ments which ſhe had in fee- ſimple, or in tail, or for life, 
from him to whom her huſband did alienate them during 
the marriage, when ſhe could not gainſay it. Reg. Omg. 
233: F. N. B. 240. And the heir ſhall have a /ar cui 
ante diwvortium, where the wife dieth before the action 
brought; as well as he ſhall have a /ur cui in vita. F. N. B. 
193. But of an eſtate- tail, the heir ſhall not have_/xr 
cui in vita, or ante dig ertium, but ſhall be put to his for- 
medon in the deſcender. New Nat. Br. 454.—Sce title 
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COT 
CULIN VITA, A writ of entry, for a widow apainſt 


him to whom her huſband aliened her lands or tenements 
in his life-time; which muſt contain in it, that during 
his life ſhe could not withſtand it. Reg. Orig. 232 : 
F. N. B. 193. If huſband and wife be jointenants before 
the coverture, and the huſband alieneth all the land, and 
dieth, ſhe ſhall have a cui in vita for a moiety, and no 
more: but if they are joint purchaſers, during the coverture, 
and he alien all the land, and dieth, his wife ſhall have 
a cui in vita of the whole land; becauſe that during the 
coverture, as to purchaſe, they are but one perſon in law. 
F. N. B. 187. And for this reaſon, if huſband and wife, 
and a third perſon, purchaſe jointly, and the huſband alien- 
eth all in fee, and dieth, the wife ſhall have a ci in vita 
of a moiety. 16:d. g 

Where the huſband and wife exchange the lands of the 
wife for other lands, if the wife agree unto the exchange 
after the huſband's death, ſhe ſhall not have a cui in vita. 
Alſo if the wife do accept of parcel of the land in dower, 
of which ſhe hath a ci in vita, by that acceptance ſhe 


his life-time: and ſhe ſhall be admitted to defend her 
right during his life, if ſhe come in before judgment, 
Likewiſe if tenant in dower, by the curteſy, or for life, 
do make default, Sc. the heirs and they to whom the 
reverſion belongeth, ſhall be admitted to their anſwer, 
if they come before judgment : and if on default judg- 
ment happen to be given, ſuch heirs, Oc. ſhall have a 


CURATE. 


CUNEUS, A mint or place to coin money: Cn 
monetum ſignifies the King's ſtamp for coinage ; and from 
the word cune, is derived Coin. See Coin. 

CUNTEY-CUNTEY, A kind of trial, as appears by 
Brafton. Bratt. lib. 4. trad. 3. c. 18, where it ſeems to 
intend the ordinary jury. | 

CURAGULUS, One who. taketh care of a thing, 
Mon. Ang. tom. 2. | 

CURATE, Curator.) He who repreſents the incum- 
bent of a church, parſon or vicar, and takes care of di- 
vine ſervice in his ſtead: in caſe of pluralities of livings, 
or where a clergyman is old and infirm, it is requiſite 
there ſhould be a Curate to perform the cure of the church. 
He is to be licenſed and admitted by the biſhop of the 
dioceſe, or by an Ordinary, having epiſcopal juriſdiction : 
and when a Curate hath the approbation of the biſhop, 
he uſually appoints the falary too; and in ſuch caſe, if 
he be not paid, the Curate hath a proper remedy in the 
eccleſiaſtical court, by a ſequeſtration of the profits of the 
benefice; but if he hath no licence from the biſhop, he 
is put to his remedy at common law, where he mult 


7 ſhall be barred of the refidue, New Naz. Br. 430. If 

1 the huſband and wife loſe by default the wife's lands, | prove the agreement, c. Right Clerg. 127. | 
1 after the death of her huſband, ſhe ſhall have a cui in vita By Stat. 28 H. 8. c. 11, ſuchas ſerve a church during 
i to recover thoſe lands fo loſt by default. F. N. B. 187. | its vacancy, ſhall be paid ſuch ſtipend as the Ordinary 
Ks By Stat. 13 Ed. 1. c. 3, Cui in vita is given to the wife | thinks reaſonable out of the profits of the vacancy ; or if 
oh where the deceaſed huſband loſt her lands by default in | that be not ſufficient, by the ſucceſſor, within fourteen 


days after he takes poſſeſſion. 

By Stat. 12 An. c. 12, where Cu ates are licenſed by the 
biſhop, they are to be appointed by him a ſtipend not 
exceeding 50. per ann. nor leſs than 20/7. a year, ac- 
cording to the value of the livings, to be paid by the 
rector or vicar : and the ſame may be done on any com- 
plaint made. One perſon cannot be Curate in two 


* writ of entry for recovery of the ſame, after the death of | churches, unleſs ſuch may ſatisfy the law, by reading 
* ſuch tenants. See Booth on real actions, and F. N. B.— | both morning and evening prayers at each place: nor 
"8 See the preceding article, can he ſerve one cure on one Sunday, and another cure on 
8 CULAGIUM, The laying up of a ſhip in the dock | the next; for he muſt not negle to read morning and 
A i to be repaired. MS, Arth. Trevor, Arm. de Plac. Edw. 3. | evening prayer in his church every Lord's day; if he 
y i CULM, See Coal. doth he is liable to puniſhment. Comp. Incumb. 572, 
1. CULPRIT, A pritoner accuſed for trial. The word | But it is otherwiſe where a church or chapel is a member 
f a aroſe originally from the reply of the proper officer in be- | of the pariſh-church ; and where one church iz not able 
i half of the King, affirming a criminal to be gay, after | to maintain a curate. Car. 48. | 


he hath pleaded Not guilty, without which the iſſue to 
be tried is not joined : it is compounded of two words, 
. Cul and prit; the one an abbreviation of culpabilis, 
and the other derived from the French word pref, i. e. 
ready; and it is as much as to ſay that he is ready to 
prove the offender guilty. See 4 Comm. 339. 
CULTURA, A parcel of arable land. Blount. 
CULVERTAGE, Calvertagium.] Is ſaid by ſome 
perſons to be derived from Calum & Yertere, to turn tail: 
and in this ſenſe, ſuò nomine culvertagizt, was taken to be 
on pain of cowardice, or being accounted cowards. And 
in this ſenſe Spelman in doc. Niderling derives it from Culver 
a dove. But in the opinion of others, it rather ſignifies 
ſome baſe ſlavery, or the confiſcation of an eſtate; being 
a feudal term for the lands of the vaſſal forfeited and eſ- 
cheating to the lord: and / nomine culvertagii, in this 
fignification, was under pain of confiſcation. Matt. Paris. 
anne 1212. 
CULWARD and CULVERD, A coward, or cow- 
ardice. Chart. Trmp. E. 1,—See the preceding word. 
CUNA CERVISEZ, A tub of ale, Dumr/i/ay, But 
this word is truly Cx va. 


A Curate having no fixed eſtate in his curacy, not being 
inſtituted and inducted, may be removed at pleaſure by 
the biſhop or incumbent. Ny. But there are ferperual 
curates, as well as temporary, who are appointed where 
tithes are impropriate, and no vicarage endowed : theſe 
are not removeable; and the impropriators are obliged 
to find them, ſome whereof have certain portions of the 
tithes ſettled on them. Stat. 29 Car. 2. c. 8. TM 

It was provided in 1603 by. Can. 33, that if 
biſhop ordains any perſon not provided with ſome eccle- 
fiaſtical preferment, except a fellow or chaplain of a 
College, or a Maſter of Arts of five years ſtanding, who 


lives in the Univerſity at his own expence, the biſhop 


ſhall ſupport him till he prefer him to a living. 3 Bus. 
Eccl. L.28.——The biſhops before they confer orders require 
either proof of ſuch a ile as is deſcribed by the canon, or 
a certificate from ſome Rector or Vicar, promiüng to 
employ the candidate for orders hend fide as a curate, ' 
and to grant him a certain allowance till he obtains 
ſome eccleſiaſtical preferment, or ſhall be removed for 
ſome fault. In a caſe where the Rector of S'. Anne 
Weſtminſter gave ſuch a title, and afterwards diſmiſſed his 

Curate 
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C UR AT E. 
Curate without aſſigning any cauſe, the Curate recovered 
in an action of a//ump/ft the ſame ſalary for the time 
after his diſmiſſion which he had received before. Corp. 

7, —When the Rector had vacated St. Anne's. by ac- 
cepting the living of Rochdale, the Curate brought an- 
other action to recover his ſalary after the Rector left S-. 
Aune's ;. but the Court of X. B. held that that action 
could not be maintained; as theſe titles are only binding 
upon thoſe who give them, while they continue incum- 
bents in the church for which ſuch Curate is appointed, 
Doug. 137+ i a 

No Curate (or Miniſter) ought to perform the duties 
of any church, before he has obtained a licence from the 
Biſhop. 2 Burn, 58. 

The Biſhop cannot increaſe the ſalary of the Curate, 
where there 1s a ſpecific agreement between the Incum- 
bent and the Curate. Freem. 70. 

Every clergyman that officiates in a church, (whether 


Incumbent or ſubſtitute) is in our liturgy called a curate: 


Curates muſt ſubſcribe the declaration, according to the 
act of Uniformity, or are liable to impriſonment, Sc. 
See title Clerg yman, Parſon, Advowſon, Chaplain, &C. 

CURFEU, Fr. Convrir, to cover; Feu, fire.] A bell 
which rang at eight o'clock in the evening, in the time 
of William the Conqueror; by which every perſon was 
commanded to rake up or cover over his fire, and put out 
his light: and in many places of England at this day, 
where a bell is cuſtomarily rung towards bed-time, it 1s 
ſaid to ring curfew. Stowe?s Annals. 

In the Welch language, cwfa, ſignifies a beating; alſo, 
a frroke. Richard's Autiguæ Lingus Britannice Theſaurus. 


CURIA, This word was ſometimes taken for the per- 
| ſons, as feudatory and other cuſtomary tenants, who did 


their ſuit and ſervice at the court of the lord. Kennet's 
Paroch. Antiq. 139. And it was uſual for the Kings of 
England, in ancient times, to aſſemble the Biſhops, Peere, 
and great men of the kingdom to ſome particular place, 


at the chief feſtivals in the year; and this aſſembly is 


called by our hiſtorians curia ; becauſe there they con- 
ſulted about the weighty affairs of the nation. And it 
was therefore called Solemnis Curia, Augu/talis Curia, 
Curia Publica, Oc. See title Court, Witenagemote. 
CURIA ADVISARE VULT, Is a deliberation which a 


Court of judicature ſometimes takes, where there is any 


point of difficulty, before they give judgment in a cauſe. 
New Book Entr, And when judgment is ſtaid, upon 
motion to arreſt it, then it is entered by the judges curia 
adoiſare vult. Shep. Epit. 682,—See title Judgment. 

Custa Cussus Aquze, A court held by the lord of 
the manor of Graveſend for the better management of 
barges and boats uſing the paſſage on the river Thames 
from thence to London, and plying at Grawe/end bridge, 
Sc. mentioned in Stat. 2 Geo. 2. c. 26. | 

CuRla CLAUDENDA, A writ to compel another to 
make a fence or wall, which he ought to make between 


his land and the plaintiff's, on his refuſing or deferring 
to do the ſame. Reg. Orig. 155. This writ doth not lie 


but againſt him who hath a %% adjoining to the plain- 
tiſf's land, who is obliged to iche it; and it lieth not 
but for him who hath a freehold, Sc. It may be ſued 
before the ſheriff in the county-court, or in the common 
pleas: and the judgment is to recover the incloſure and 
damages. New Nat. Br. 282, 283. But, if the occu- 
pier of a cloſe adjoining to mine, ought to repair the 


CURTESY, 


fence between the cloſes, and do not, and his cattle ftray 
into my cloſe and do damage, I may diſtrain them da- 
mage feaſant, or drive them out, and bring an action of 
treſpaſs. If my cattle ſtray into his cloſe and dg damage, 
he has not a right to diſtrain them, nor can he ſupport 
treſpaſs againſt me for the ſame. Should my cattle after 


ſtray ing into his cloſe, ſtray out of the ſame into any 


highway, or other place, and be loſt, or treſpaſs in the 
ground of a third perſon, and be by him diſtrained da- 
mage feaſant, and kept till replevied, or I have made 
ſatisfaftion, I may maintain an action againſt the defaul- 
ter, 7. e. againſt the occupier of the adjoining cloſe, for 
not repairing his fence, whereby ſuch damage hath hap- 
pened to me. The writ of curia claudenda therefore is 
grown out of uſe. See title Treſpaſs. 

Cuzia Domini, The lord's houſe, hall or court, 
where all the tenants attend at the time of keeping courts. 

Cur1a PENTICIARUM, Is a court held by the ſheriff 
of Cheer, in a place there called the Pendice or Pentice: 
and it is probable its being originally kept under a pent- 
Horne, or open ſhed covered with boards, gave it this de- 
nomination. Blount, 

CURNOCK, A meaſure containing four buſhels, or 
half a quarter. Flera, lib. 2. c. 12. | 

CURRICULUS, The year, or courſe of a year: Ac- 
tum eſt hoc annorum Dominicæ incarnationis quatuor quingua- 
genis & quinquies, quinis luſtris, & tribus curriculis. This 
is the year 1028; for four times 50 make 200, and five 
times 200 make 1090. Then five ra are twenty-five 
years, and three Curriculi, three years; making in all the 
very year. Blount. 

CURRIERS, Perſons that curry and dreſs leather. 
No currier ſhall uſe the trade of a butcher, tanner, &c. 
or ſhall curry ſkins inſufficiently tanned, or gaſh any 
hides of leather, on pain of forfeiting for every hide or 
ſkia 65. 8 4. And perſons in London putting leather to 
be curried to any but freemen of the Curriers' Company; 
and ſuch curriers not currying the leather ſufficiently, 
ſhall forfeit the ware or the value, Sc. Star. 1 Fac. 1. 
c. 22. The clauſe relating to freemen is repealed ; but 
if any currier do not curry leather ſent him, within ſix- 
teen days between Michaelmas and Lady-Day, and in 
eight days at other times, on conviction before a juſtice, 
he ſhall forfeit 5 /. to be levied by diſtreſs, Ic. yet ſub- 
ject to mitigation. 12 Geo. 2. c. 25. Curriers and ſuch 
as deal in leather, may cut and ſell it in ſmall pieces in 
their ſhops to any perſons whatſoever. Stat. Lid. See 
titles Leather, Shu, &c. 

CURSING, See Swearing. 

CURSITORS, Clerici de Curſu.) Clerks belonging to 
the Chancery, who make out original writs; and are 
called Clerks of Courſe, in their oath appointed 18 Ed. 3. 
fiat. 5. There are of theſe clerks twenty-four in num- 
ber, which make a corporation of themſelves; and to 
each clerk 1s allotted a divihon of certain counties, in 
which they exerciſe their functions. 2 IA. 670.—See 
title Proceſs. 

CURSONES TERRE, Ridges of land. Sar. 14 Ed. 2. 

CURSORLE, A ſort of light ſhips or ſwift ſailors. 
Hoveden R. 1. 

CURTESY or ENGLAND, Tus Curialitatis Anglie.] 
Is where a man taketh a wife ſeiſed in fee-fimple, or fee- 
n= or as heireſs in ſpecial tail, and hath de 

y her, male or female, born alive, which by any polli- 
bility 
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bility may inherit, and the wife dies; the huſband holds 


the lands during his life; and is called Tenens fer lrgen: 
Anglie, or Tenant by the curteſy of England. See title Itunes 
III. 9.—Though this is called the Ce of England, it 


appears to have been the eſtabliſhed law of Scotland, 


where it was called Cnrialitas.—lt is likewiſe uſed in Ve- 
land by virtue of an ordinance of H. [1I.—So that proba- 
bly the word carte is ia this ſenſe underſtood rather to 
ſignify an attendance upon the lord's court, than to de- 
note any peculiar favour. See 2 Comm. 126, 


Four things are requiſite to give an eſtate by the curteſß, 


wis. Marriage, ſeiſin of the wife, iſſue, and death of 
the wife. Co. Lit. 30. If land deſcend to the wife after 


the huſband hath iſſue by her; or if the iſſue be dead at 


the time of her death, being born alive ; the huſband 
ſhall be tenant by the carte. Alſo if a child is born 
alive, it is not material whether it is baptiſed, or ever 
heard to cry, to make the huſband tenant by the curzc/y ; 
for if it 1s born alive, it is enough. Dy. 25: 8 Rep. 34. 

The words in the general editions of Liſiletan, 1 1nf. 
29, are oyes ou wife, but in Lettou and Machlinia's edition 
they are neez vii, and are tranſlated by Lord Coke, born 
alive. May not the word fe in the firſt inſtance have 
been an error for ⁊ ie, meaning thereby that the iſſue 
muſt be heard, or /een ; ſo as to aſcertain its being alive? 

But the child muſt be ſuch as by poſſibility may inhe- 
Tit; and therefore if land be given to a woman, and the 
heirs ale of her body, and the takes huſband and hath 
iſſue a daughter, and dies; as this iſſue cannot poſſibly 
inherit, the huſband ſhall not be tenant by the carte. 
Terms de Ley. 

If the child is rip'd forth of the mother's belly, after 
her death, though it be alive, it will not cauſe tenancy 
by the curteſy; for this ought to begin by the iſſue, and 
be conſummate by the death of the wife, and the eſtate 
of tenant by the curteſy ſhould avoid the immediate de- 
ſcent. 1b;id. A man ſhall not be tenant by the curteſy 
of a bare right, title, uſe, reverſion, fc. expectant upon 
an eſtate of freehold, unleſs the particular eſtate is de- 
termined during the coverture ; nor of a ſeiſin in law: 
but if a wife dies before a rent becomes due; or m the 
caſe of an advowſon, before the church becomes void; 
the huſband ſhall be tenant by the curteſy, though the 
wife had only a ſeiſin in law; for in this caſe no other 
ſeiſin could be attained. F. N. B. 149: Co. Lit. 29, 30, 


Though in ſtrictneſs of law there cannot be curteſy of 
Truſts, yet ſince Lord Cote's time our courts of equity have 
allowed curteſy, both of truſts and other intereſts which 
though in law mere rights and titles, are deemed eſtates 
in equity; and made to conform to many of the rules and 


conſequences incident to eſtates in law. See in 1 ,. 


603, the caſe of Cafhbrry v. Ingliſb, in which Hardwicke 
C. decreed curteſy of an equity of redemption. See S. C. 


more fully reported in Vin. tit. Curteſy, E. pl. 23. How- 


ever, a wife may in point of benefit have a truſt of in- 
heritance, which may be ſo declared as to prevent cur- 
teſy; as by directing the profits during the wife's life 
to be paid for her ſeparate uſe; for in ſuch caſe the in- 
tention to exclude the huſband from curteſy is manifeſt, 
and he cannot have an equitable ſeilin. 3 Ati. 715, It 
is alſo proper to remark that though curteſy out of a truſt 
is allowed, yet dower has been refuſed ; a diſtinction not 
eaſily reconcilable with reaſon, however ſettled by the 
current of authorities. See 1 1. 29 az u. 6. 


COS 


As to Cuite/y in Titles and Offices of bononr, See 1 119 29 
b; and Mr. Hargrave's learned notes there, by which it 
ſeems that no ſuch curteſy can take place; though the 
queſtion appears not to be ſettled, a deciſion having been 
repeatedly avoided thereon. 

There is no tenancy by the curteſy of copybold lands, 
except there be a /pecial cuſtom for it. But in gavelkind 
lands, a huſband may be tenant by the curtely without 
having iſſue. 1 I/. 30. But it is only of a moiety of the 
wife's land, and ceaſes if the huſband marries again. 
Robinſ. Gavel. I. 2. c. 1. Where a huſband is entitled to 
this tenancy, if after the wife is an idee, and her eſtate 
in the land found: when ſhe dies, he ſhall not be tenant 
by the curteſy, for the King's title by relation prevents 
it. Plowd. 263. If the wife be ſeiſed in fee of lands, and 
attaint of felony, but have iſſue by her huſband, and 
ſhe is hanged, Cc. it is ſaid the huſband ſhall be a te- 
nant by the curteſy : but yet the land will be forfeited; 
according to K:tch. 159: 21 Ed. 3. 49. | 

A woman ſeiſed of land had two daughters, and cove- 
nanted to ſtand ſeiſed to the uſe of E. her eldeſt daughter 
in tail; on condition that ſhe ſhould pay to her other 
daughter within a certain time 300 J. And if E. made 
default, or died without iſſue before ſuch payment, then 
the land to go to the ſecond daughter; the mother dying, 
E. took a huſband, and had iſſue, and died afterwards 
without any iſſue living, before the day of payment: it 
was here held, that her huſband ſhould be tenant by the 
curteſy. 1 Leon. ca. 233,—See Kitch. 159. 

CURTEYN, Cur:ana.] The name of King Edvard 
the Confe//or's fevord ; which is the firſt ſword carried be- 
fore the Kings of England at their coronation: and it is 
ſaid the point of it is broken as an emblem of mercy. 
Mat. Paris. in Hen. III. : | 

CURTILAGE, Curtilag ium, from the Fr. Cour, Court, 
and Sax. Leagh locus.] A court-yard, back - ſide, or piece 
of ground lying near and belonging to a dwelling houſe. 
See Stats. 4 Ed. I. c. 1: 35 H. 8. c. 4: 39 Elix. c. 10: 6 Rep. 
64. and Helm. And though it is ſaid to be a yard or 
garden, belonging to a houſe; it ſeems to differ from a 
garden, for we find, c. guodam gardino & curtilagio, 
15 Ed. 1. n. 34. 

CURTILES TERRA, Court lands. It is recorded, 
that among our Saxon anceitors, that the Danes or nobles 
who poſſeſſed Beck/and, or hereditary lands, divided them 
into Inland and Outlaud: the Inland was that which lay 
moſt convenient for the lord's manſion-houſe ; and there- 
fore the lords kept that part in their own hands, for the 
ſupport of their tamilies, and for hoſpitality : afterwards 
the Normens cu ed theſe lands Tear Dominicales, the 
demains, deme/nrs, or lord's lands: the Germans termed 
them Terras [ndominicat#s, lands in the lord's own uſe: 
and the Feudi/ts, Terras Curiiles, lands appropriate the 
court or houſevof the lord. Ve. of Feuds, c. 5. 

CUSTANTIA, Cuftaginn, colts, 

CUSTODE ADMITTENDO, AND CUSTODE. 


 AMOVENTDO, writs for the admitting or removing of 


Guardians, Reg. Orig. 

CUSTODES LIBERTATIS ANGLLEX AUTHO- 
RITATE PARLIAMENTI, The ftile in which writs 
and all judicial proceſs did run during the grand rebel- 
lion, from the murder of King Charles I. till the Uſurper 


| Oliver was declared Protector, &c. mentioned and de- 


clared traiterous, by Star. 12 Car. 2, c. 3. 
| CUSTODIAM 


r 
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CUSTOM, 


CUSTODIAM DARE, Was taken for a gift or grant 
for life. Du Cange. ö 
CUSTOM, con/uet:dv.] Is a law not written, eſlabliſh- 


ed by long uſage, and the conſent of our anceſtors. No 


law can oblige a free people without their conſent: fo 
wherever they conſent and uſe a certain rule or method 
as à law, ſuch rule, &c, gives it the power of a law; 
and if it is univer/al, then. it is common-law: if particular 
to this or that place, then it is c/o. 3 Salk. 112. As 
to the riſe of cuſtoms, when a reaſvnable act once 
done was found to be good and beneficial to the people; 
then they did uſe it often, and by frequent repetition of 
the act, it became a cuſtom; which being continued 
without interruption time out of mind, it obtained the 
force of a law, to bind the particular places, perſons, 
and things concerned therein. Thus a cuſtom had be- 
ginning and grew to perfection. 


To make a particular cultom good, the following are 


neceſlary requiſites. 4 

1. Antiquity.—That it have been uſed ſo long, that 
the memory of man runneth not to the contrary. So 
that, if any one cen ſhow the beginning of it, within 
legal memory, that is within any time ſince the firſt year 
of Richard I. it is no good cuſtom. For which reaſon no 
cuſtom can prevail againſt an expreſs a& of parliament, 
ſince the ſtatute itſelf is a proof of a time when ſuch a 


- cuſtom did not exiſt, Co. Lit. 113. Therefore a cuſtom 


that every pound of butter fold in a certain market, 
ſhould weigh eighteen ounces, is bad; being directly con- 
trary to Stat. 13 14 Car. 2. c. 26, which direQs it to 
contain 16 oz. 3 Term Rep. 271. 

2. It muſt have been continued. Any interruption 
would cauſe a temporary ceaſing: the revival gives it a 
new beginning, which will be within time of memory, 


.and thereupon the cuſtom will be void. Bur this muſt 


be underſtood with regard to an interruption of the 77747; 
for an interruption of the poſſeſſion only, for ten or 
twenty years, will not deſtroy the cuſtom. Co. Lit. 114. 
As if the inhabitants of a pariſh have a cuſtomary right 
of watering their cattle at a certain pool, the cuſtom is 
not deſtroyed, though they do not uſe it for ten years; 
it only becomes more difficult to prove: but if the right 
be any how diſcontinucd for a day, the cuſtom is quite 
at an end, ce 

3. It muſt have been peaceable, and acquieſced in; 
not ſubject to contention and diſpute. Ce. Lit. 114. For 
as cuſtoms owe their original to common conſent, their 
being immemorially diſputed, either at law or otherwiſe, 
is a proof that ſuch conſent was wanting. | 

4. Cuſtoms mult be reaſonable; (Liit. f 212;) or ra- 
ther, taken negatively, they muſt not be unreaſonable. 
Which is not always, as Sir Edward Coke ſays, (1 1/7. 62,) 
to be underſtood of every unlearned man's reaſon, but 
of artificial and legal reaſon, warranted by authority of 
law. Upon which account a cuſtom may be good, 
though the particular reaſoa of it cannot be aſſigned; for 
it ſuſficeth, if no legal reaſon can be aſſigned againſt it. 


Thus a cuſtom in a pariſh, that no man ſhall put his 


beaſts into the common till the third of Oben, would 

be good; and yet it would be hard to ſhow the reaſon 

why that day in particular is fixed upon, rather than the 

day before or after. But a cuſtom, that no cattle ſhall 

be put in till the lord of the manor has firſt put in his, 

is — and therefore bad: for perad venture the 
OL. 4, 
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lord will never put in his; and then the tenants will loſe 
all their profits. C». Copyh. 9 23. 

5. Cuſtoms ought to be certain. A cuſtom, that lands 
ai! deſcend to the moſt worthy of the owner's blood, is 
void : for how ſhall this worth be determined ? But a 
cuſtom to deſcend to the next male of the blood, exclu- 
five of females, is certain, and therefore good. 1 Ro. br. 
565. A cuſtom to pay two-pence an acre in lieu of tithes, 
is good; but to pay ſometimes two-pence, and ſome -- 
times three-pence, as the occupier of the land pleaſes, 
is bad for its uncertainty, Yet a cuſtom to pay a year's 
improved value for a fine on a copyhold eſtate, is good; 


though the value is a thing uncertain; for the value may 


be aſcertained at any time; and the maxim of law is, id 


certim oft, quod certum reddi poteft.—A cuſtom that poor 


houſe-keepers ſhall carry away rotten wood in a chaſe is 
bad; being too vague and uncertain. 2 Term Rep. 758. 
6. Cuſtoms, though eſtabliſhed by conſent, muſt be 
(when eſtabliſhed) compulſory ; and not left to the option 
of every man, whether he will uſe them or no. There- 
fore a cuſtom that all the inhabitants ſhall be rated to- 
ward the maintenance of a bridge, will be good; but a 
cuſtom, that every man 1s to contribute thereto at his own 
pleaſure is idle and abſurd ; and indeed no cuſtom at all. 
7. Laſtly, cuſtoms mult be cent with each other: 
one cuſtom cannot be ſet up in oppoſition to another. 
For if both are really cuſtoms, then both are of equal 
antiquity, and both eſtabliſhed by mutual conſent : which 
to ſay of contradigory cuſtoms is abſurd. Therefore if 
one man preſcribes that by cuſtom he has a right to have 
windows looking into another's garden, the other cannot 
claim a right by cuſtom to ſtop up or ebſtru thoſe win- 
dows : for theſe two contradictory cuſtoms cannot both 
be good, nor both ſtand together. He ovght rather to 
deny the exiſtence of the former cuſtom. 9 Rep. 58: See 
Deng. 190. : 
As to the Alhwanc? of ſpeaial cuſtoms. Cuſtoms in 
derogation of the Common law muſt be conſtrued ſtrictly. 
"This rule is founded upon the conſideration that a variety 
of cuſtoms in different places upon the ſame ſubject is a 
general inconvenience: the courts therefore will not ad- 
mit ſuch cuſtoms but upon the cleareſt proofs. 1 Ter 
Rep. 466. Thus by the cuſtom of gavelkind, an infant 
of fifteen years may by one ſpecies of conveyance (called 
a deed of feoftment) convey away his lands in fee-fim- 
ple. Yet this cuſtom does not empower him to uſe any 
other conveyance, or even to leaſe them for ſeven years, 
for the cuſtom muſt be ſtrictly purſued. Ca. Cop. 9 33.— 
And moreover all ſpecial cuſtoms muſt yieid to the king's 
prerogative. Therefore if the King purchaſes land of 
the nature of gavelkind, where all the ſons inherit equal- 
ly; yet on the King's demiſe, his eldeſt fon ſhall ſucceed 
to thoſe lands alone. Co. Litt. 15. 
A cuſtom contrary to the public good, or injurious to 
a multitude, and beneficial only to ſome particular per- 
ſons, is repugnant to the law of reaſon, and conſequently 
void. 2 Danv. 424, 427. Cuſtoms ought to be bene- 
ficial to all, but may be good where againſt the intereſt 
of a particular perſon, if for the public good. Dyer 60, 
A cuitom is not unreaſonable for being injurious to pri- 
vate perſons or intereſts, ſo as it tends to the genera! d. 
dantage of the people. 3 Salk. 112. 
A cuſfem may be good in ſome cafes where a pre/cription 
is not; But cuſtoms that are good for the ſubſtance and 
Yy matter 
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no occaſion to prove that ſuch cuſtoms actually exiſt, but 
only that the lands in queſtion are ſubje& thereto, All 
other private cuſtoms mult be particularly pleaded ; (Li-. 
9265 ;) and as well the exiſtence of the cuſtom mult be 
ſhewn, as that the thing in diſpute is within the cuſtom 


matter of them, may yet be bad for the manner; if they 
are uncertain, or mixed with any other cuſtom that is un- 
reaſonable, &c. 2 Bult. 166: 2 Broxwwnl. 198. 

A Cuſtom extends over ſome place or vill: A preſcription 
A pre- 


TIS 


1M extends only to particular perſons. Hard. 293. 

va _ ſcription muſt always be had by way of gue fate. Ibid. | alleged. The trial in both caſes is by a jury of 12 men, 
'Y See title Preſcription. and not by the judges; except the ſame particular cuſ- 
* Cuſtom that every one who paſſeth over ſuch a bridge, | tom has been before tried, determined and recorded in 
br within the lord's manor, and which the lord doth repair, | the ſame court. Dock. & Stud. 1, 10: 1 Comm. 76. 
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ſhall pay him one penny, is a good cuſtom ; but if it be 


to pay the lord 124. it will be naught, for it is unreaſon- 
able. Calth. Cop. 35: 1 Bulf. 203. | 

A cuſtom that a lord ſhall have within his manor /ibe- 
ram faldam, or free-feld throughout the village; and that 
no other ſhall have it but by agreement with him, and if 
Any take it, the lord may abate the ſame; this hath been 
held a good cuſtom. 1 Rol. 560. Cuſtom for inhabitants, 


as ſuch, to have common adjudged void. Catervood”s ca/e. 


6 Co. 60. A cuſtom, that tenants of a manor ſhall grind 
all the corn they ſpend in their own houſes, in the lord's 
mill, Sc. is good: But a cuſtom that every inhabitant of 
a houſe held of the lord, ſhall grind the corn that he 
ſpends, or ſhall ſell, at his mill, is void. Moor, ca. 1217: 
Hob. 149. Cuſtom to have a common bakehouſe in a 
manor or pariſh, for all the tenants or inhabitants, is a 
good cuſtom. 2 Bult. 198. 

Cuſtom is and mult always be alledged to be in many 
perſons; and ſo it may be claimed by copyholders, or the 
inhabitants of a place, and when it is claimed, it muſt 
be as within ſuch a county, hundred, city, borough, ma- 
nor, pariſh, hamlet, Sc. Co. Lit. 110, 113: 4 Rep. 31. 
A good cuſtom or preſcription hath the force of a grant ; 
as where one and his anceſtors have had a rent time out of 
mind, and uſed to diſtrain, Sc. But a cuſtom that be- 
gins by extortion of lords of manors, is judged wanting a 
| lawful commencement, and therefore void: and where 
cuſtom is amongſt many, and they are all dead but one, 
the cuſtom is gone. Ploxwd. 322: Dyer 199. 

Cuſtoms for an eldeit daughter to inherit, or a youngeſt 
fon, may be good: For thele, though contrary to a 
particular rule of law, may have a reaſonable beginning. 
Nell. Abr. 579, And by cuſtom a woman may be en- 


dowed of a moiety of the huſband's lands, fc. Alſo by | 


cuſtom, infants may bind themſelves apprentices, Oc. 
2 Danv. Abr. 438. 


Regularly a man cannot alledge a cuſtom againſt a ſta- 


tute, becauſe that is the higheſt matter of record in law: 
But a cuſtom may be alledged againſt a ze2ative Ratute, 
which is made in afirmance of the Common law, 1 ißt. 
115.. Adds of parliament do not always take away the 
force of cuſtoms. 2 Danv. Alr. 436. A cultom is to be 
poſitively alledged, by uſage in fact. Laab. 1319. 
General cuſtums which are uſed throughout England, and 
are the Common law, are to be determined by the 
judges: But particular cuſboms, ſuch as are uſed in ſome 
certain town, borough, city, Yc. ſhall! be determined by 


2 jury. Doct. Stud. c. 7, 10: 1 Ia. 110. Conſuetude pro 
lege fervatur, Oc. ſaith Bracton, lib. 3. c. 3. And cuſtom 


is ſaid to be altera lex: But the judges of the court of 
B. R. or C. B. can over- rule a cuſtom though it be one 
of the cuſtoms of London, if it be againſt zatural reaſen, 


Sc. 1 Mod. 212. | 
The law takes particular notice of the cuſtom of Cavel- 


kind and Borcugh Englih ; (Co. Litt, 175 ;) and there is 


As to the manner of laying a com, and the difference 
between alledging a thing by way of cuſfom, or by way 


of preſcription, See 6 Co. 60: Heb. 113: Oo. Elis. 441 : 


Peph. 201: Shle 479: 1 Lev. 176: 1 Vent. 386: 3 Lev. 
160: Carth. 192. See further title Preſcription, and as 
to particular cuſtoms relative to Inheritance, Dower, Cc. 
See titles Copyhold ; Gawvelkind, Mc. 

Tart CusToms or Lonnox, differ from all others in 
point of trial, for if the exiſtence of the cuſtom be 
brought in queſtion, it ſhall not be tried by a jury, but 
by certificate of the Lord-Mayor and Aldermen, by the 
mouth of the Recorder. Cro. Car. 516.—Unleſs it be 
ſuch a cuſtom as the Corporation itſelf is intereſted in, 
as a right of taking toll, c. for then the law permits 
them not to certify in their own behalf. Hob. 8 5. — And 
when a cuſtom has once been certified by the Recorder, 
the judges will take notice of it, and will not ſuffer it to 
be certified a ſecond time. Doug l. 365. — . s to the /orm in 
which the recorder ſhall certify a cuſtom, See 1 Be. 248. 

Theſe Cuftoms of London relate to divers particulars, 
with regard to trade, apprentices, widows, orphans, Oc. 
As to the cuſtom relative to the diſtribution of a free- 
man's eſtate, and which now in conſequence of Sat. 
11 Geo. 2. c. 18. 17, extends only to Caſes of inteſtacy, 
or expreſs agreements made in conſideration of marriage, 
See title Executor, V. 9g.—As to the' cuſtom of Foreign 
Attachment, See title Attachment Foreign. —As to the cul- 
tom of a feme covert being a ſole trader, See titles Baron 
& Feme; Bankrupt,—And further in more particular de- 


tail, as to the general and local cuſtoms of Loudon, See 


this Dict. under title London. 

It is ſaid, 1 Ro. Rep. 106, that the courts at Vmin- 
fer of courſe take notice of the cuſtoms of London, but 
not of any other place.—But this is only where they have 
been certified ; See ante title Cuflom. 

The cuſtoms of London are confirmed by act of parlia- 
ment. 8 Rep. 126: Cro. Car. 347. 

Tug Cusrom of MrrcHaANTS, Lex Mercatoria.] A 
particular ſyſtem of cuſtoms uſed on! among one ſet of 
the King's ſubjects ; which however different from the 
rules of the Common law, is yet ingrafted into it, and 
made part of it; being allowed for the benefit of Trade, 
to be of the utmoſt validity in all commercial tranſactions; 
for it is a maxim in law that cazlibet in arte /ud credendum 
et. 1 Comm. 75. | 

It ſeems that this Cu of Merchants, is only fo far 
conſidered as law, that it affords the rule of conſtruction 
in caſes of contracts, agreements, c. and other tranſ- 
actions in Trade and Commerce. Mr. Chriftian in his 


note on the above paſſage of the Commentaries, truely 
remarks, that the lx mercatiria like the lex Y conſuctulo 
parliamenti, deſcribes only a great diviſion of the laws of 
England, The laws relating to bills of exchange, in- 
ſurance, and all mercantile contracts are as much the 
general lay of the land, as the laws relating to marriage 

oy 


CUSTOM S— N Mach pisz. 


or murder. And the opinion of Mr. Juſtice Fer is, that 
the Cuſtom of Merchants is the general law of the king- 


dom, and therefore ought not to be left to a jury after it 


has been ſettled by judicial determinations. 2 Þur7. 1226. 
See further more particularly as to the effect and in- 
fluence of this Cuſtom of Merchants, under Bankrupt ; 
Bill of Exchange; Factor; Inſurance; Partnerſhip, and other 
titles in this Dictionary. 
CUSTOMS ox Mrtxcyanvise. Theſe are enumerat- 
ed, (1 Comm. 313.) among the perpetual taxes; and are 
there explained to be the Dutics, Tull, Tribute or Tariff 
payable upon merchandize exported and imported. 

The conſiderations, ſays the Commentator, upon 
which this revenue, or the more antient pert of it which 
aroſe only from exports, was inveſted in the King, were 
ſaid to be two.—1. Becauſe he gave the ſubje& leave to 
depart the kingdom, and to carry his goods along with 
him.—2. Becauſe the King was bound of common right 
to maintain and keep up the ports and havens, and to 
protect the merchants from pirates. Dyer 165. — Some 
have imagined they were called with us cuſtoms, becauſe 
they were the inheritance of the King, by immemorial 
uſage, and the common-law, and not granted him by 
any Sat. Dy. 43. pl. 24. — But Sir Edward Cote, 2 Inſt. 
88, 9, hath clearly ſhewn that the King's firſt claim to 
them was, by grant of parliament. 3 E. 1. And indeed 
this is in expreſs words confeſſed by at. 25 E.1.c.7; 
wherein the King promiſes to take no cuſloms from 
merchants without the common aſſent of the realm 
*« ſaving, to us and our heirs, the cuſtoms on ce, 


Heins and leather formerly granted to us by the com- 


monalty aforeſaid.” Theſe were formerly called tne 
hereditary Cuffoms of the Crown, and were due on the 
exportation only of the ſaid three commodities, and of 
none other: which were ſtiled the faple commodities of 
the kingdom, becauſe they were obliged to be brought 
to thoſe ports where the King's ſtaple was eflabliſhed, in 
order to be there firſt rated and then exported. Dan. . 
They were denominated in the barbarous Latin of our 
antient records, caſtuma; not comſuetudines,, which is the 
language of our law, whenever it means merely uſages. 
The duties on wool, ſheep-ſkins, or wool-fells, and 
leather, exported, were called cu/uma antigua /ive magna 
and were payable by every merchant, as well native as 
ſtranger; with this difference, that merchant-ſtrangers 
paid an additional toll, iz. half as much again as was 
paid by natives. The caſuma para et nova were an im- 
polt of 3 d. in the pound, due from merchant ſtrangers 
only, for all commodities as well imported as exported ; 
which was uſually called the aliens” duty, and was grant- 
ed in 31 Edw.1: 4 I/. 29. But theſe antient heredi- 
tary cuſtoms, eſpecially thoſe on wool and wool-fells, 
came to be of little account, when the nation became 
ſenſible of the advantages of a home manufaQure, and 
prohibited the exportation of wool by Sr. 11 Ed. III. c. 1. 

There is alſo another very antient hereditary duty be- 
longing to the crown, called the pri/age or butlerage of 
wines: which is confiderably older than the cuſtoms, 
being taken notice of in the great roll of the Exchequer, 
8 Ric. 1. ſtill extant. Madex. Hift. Exch. 526, 5 32. Priſage 
was a right of ating two tons of wine from every ſhip 
(Engliſh or Foreign) importing into England twenty tons 
or more; one before, and one behind, the maſt : which by 


charter of Ew, 1, was exchanged into a duty of 25. for | 


every ton imported by merchant ſtrangers, and called 
butlerage, becauſe paid to the King's butler. Dav. 8: 
2 Bull, 254: Stat. Eta. 16 Edæu. 2: Com. Journ. 27, Apr. 
168g. 

Other Cuſtoms payable upon exports and imports were 
diſtinguiſhed into dies, tonnage, poundage and other 
impoſts. Subſidies were ſuch as were impoſed by par- 
liament upon any of the ſtaple commodities before men- 
tioned over and above the cum antiqua et magna: ton- 
nage was a duty upon all wines imported, over and above 
the priſage and butlerage aforeſaid : poundage was a 
duty impoſed ad walorem, at the rate of 12 d. in the 


pound on all other merchandiſe whatſoever, and the 


other impoſts were ſuch as were occaſionally laid on by 
parliament, as circumſtances and times required. Day, 
11. 13. 

Theſe diſtinctions are now in a manner forgotten, ex- 
cept by the officers immediately concerned in this de- 
partment ; their produce beiag in effect all blended to- 
gether, under the one denomination of The Cultoms. 

By theſe we underſtand, at preſent, a duty or ſubſidy 
paid by the merchant, at the quay, upon imported as 
well as exported, commodities, by authority of parlia- 
ment; unleſs where, for particular national reaſons, 
certain rewards, bounties or drawbacks, are allowed for 
particular exports or imports. Thoſe of tonnage and 
poundage, in particular, were at firſt granted, as the old 
ſtatutes (and particularly 1 EIS. 19,) expreſs it, for the 
defence of the realm, and the keeping and ſafeguard of 
the ſeas, and for the intercourſe of merchandiſe ſafely to 
come into and paſs out of the ſame. They were at firſt 
uſually granted only for a ſtated term of years, as, for 
two years in 5 Ric. II. Dav. 12. but in Henry the Sixth's 
time, they were granted him for life by a ſtatute in the 


| thirty-firſt year of his reign ; and again to Edward 1V, 


for the term of his life alſo: ſince which time they were 
regularly granted to all his ſucceſſors for life, ſometimes 
at the firit, ſometimes at other ſubſequent parliameats, 


| till the reign of Charles the Firſt. 


Upon the Reſtoration, this duty was granted to King 
Charles the Second for life, and ſo it was to his two im- 
mediate ſucceſſors; and by three ſeveral Satt. 9 Ann. 
c. 6: 1Gee. 1. c. 12: 3 Geo. 1.c. 7, it was made per- 
petual and mortgaged for the debt of the Public. The 
cuſtoms thus impoſed by parliament were, till the Sat. 
27 Geo. 3. c. 13. contained in two books of rates, ſer 
forth by parliamentary authority; Stat. 12 Car. II. c. 4 : 
11 Geo, 1. c. 7. Aliens uſed to pay a larger proportion 
than natural ſubjects, generally called the aliens“ duty; 
now repealed by Sat. 24 Geo. III. J. 2. c. 16. except as 
to ſcavage duties granted to the city of London. 

By Stat. 27 Gee. 3. c. 13, called the Conſelidation- act, 
all the former ſtatutes imprfng duties of cuſtoms and ex- 
ciſe, were repealed with regard to the quantum of the 
duty ; and the two books of rates above-mentioned were 
declared to be of no avail for the future; but all the 
former duties were conſolidated, and were ordered to be 
paid according to a new book of rates annexed to that 
ſtatute. Before this act was paſled it could not be ſup- 
poſed that many perſons beſides Exciſe- men and Cuſtom- 
houſe-officers could be acquainted with the various duties 
payable upon the different articles of commerce, which, 
in many inſtances, were numerous on the ſame article, 
and lay diſperſed among many acts of parliament. But 
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now by this excellent improvement, may be found the 
duty upon the 1mportation or exportation of any article ; 
or what exciſe duty any commodity is ſubje& to, in an 
alphabetical table. 

Bullion, Wool, and ſome few other commodities may 
be imported duty-free. All the articles enumerated in 
the tables or book of rates pay upon importation or 
exportation, the ſum therein ſpecified, according to their 
weight, number or meaſure. * And all other goods and 
merchandize, not being particularly enumerated or de- 
ſcribed, and permitted to be imported and uſed in Great 
Britain, ſhall pay upon importation 27 J. 10 5. per cent. 


ad valorem, or for every 100 J. of the value thereof; but 
ſubject to a draw-back of 25 J. per cent. upon exportation. 


Very few commodities pay a duty upon exportation; but 
where that duty is not ſpecified in the tables, and the 
exportation 1s not prohibited, all articles may be exported 
without payment of duty, provided they are regularly 
entered and ſhipped ; but on failure thereof, they are 
ſubject to a duty of 5 J. 105. per cent. ad valoem. And 
to prevent frauds, in the repreſentation of the value, 


a very ſimple and equitable regulation is preſcribed by 
the act, viz. the proprietor ſhall himſelf declare the 


value, and if this ſhould appear not to be a fair and true 
eſtimate, the goods may be ſeized by the proper officer ; 
and four of the commiſſioners of the cuſtoms may direct 
that the owner ſhall be paid the price, which he himfe!f 
fixed upon them with an advance of 10/7, per cent. beſides 


all the duty which he may have paid; and they may then 


order the goods to be publickly fold, and if they raiſe 
any ſum beyond what was paid to the owner, and the 
ſubſequent expences, one half of the overplus ſhall he 
Paid to the officer who made the ſeizure, and the other 
half to the publick reveaue.—This ſtatute (ſays Mr, 
Cbriſtian in his note on 1 Comm. 316, from whence the 


above is extracted) is of infinite conſequence to the com- 


mercial part of the world; it has reduced an important 
ſubject trom a perfect chaos, to ſuch a plain and ſimple 
form, as to induce every friend to his country to wiſh 
that ſimilar experiments were made upon other confuſed 
and entangled branches of our Statute law. 

For further matter relating to, or at leaſt intimately 
connected with, the above ſubject, See titles Navigaticn- 
act; Smugglers. 5 

If goods and merchandize are brought by a merchant to 
a port or haven, and there part thereof ſold, but never 
put on land, they muſt pay the cuſtoms; and diſcharging 


them out of the ſhip into another upon the ſale, amounts 


in law to a putting them upon the land, fo that if the cuſ- 
tom duties are not paid, the goods will be forfeited. Hill. 
24 Elix. 12 Co. 18. : 

A very great number of Acts of Parliament have been 
paſſed to prevent frauds in this branch of the revenue, as 


- well as in the Exciſe; and it is more to be wiſhed than 


hoped, that the meaſure, purſued reſpecling the guantum 
of the duties, by the Conlolidation at, could be fol- 
lowed by a general act reſtraining every fraud, and con- 
taining every regulation, with a preciſe ſtatement of the 
puniſhment for each offence. But while the diſhoneſt 
are ingenious to find out means of evading the molt ex- 
plicit laws, the honeſt part of the Community mult for- 
give the length and intricacy of ſtatutes which ultimately 
ſecure their liberty and property. 


The following are ſhort extracts of ſuch ſtatutes az 
ſeem moſt material to the preſent purpoſe ; beſides thoſe 

already mentioned, 

By Stat. 14 R. 2. c. 10, no Cuſtomer or comptroller of 
the cuſtoms, ſhall have any ſhips of his own, or meddle 
with the freight of ſhips. And by Stat. 20 H. 6. c. 5, no 
ſearcher, ſurveyor, c. or their clerks, deputies, or ſer- 
vants, may have any ſuch ſhips of their own ; nor ſhall 
uſe merchandize, keep a wharf, inn or tavern, or be 
factor, attorney, c. to a merchant, under the penalty 
of 40/.—Py Stat, 3 H. 6. c. 3, Cuſtomers, collectors, or 
comptrollers, ſhall not conceal cuſtoms duly entered and 
paid, on pain to forfeit the treble value of merchandize 
ſo cuſtomed, and to make fine and ranſom to the king. 
By Stat. 13 & 14 Car. 2. c. 11. 19. If any perſons em- 
ployed about the cuſtoms and ſublidies ate a bribe, or 
connive at any falſe entry, they ſhall forfeit 100 J. and 
be incapable of any employment under the king ; and 
the perſon giving the bribe ſhall forfeit 5o/.—By Szar. 5 
Geo. 1. c. 114 24, Cc. if an officer of the revenue, ſhall 
make any colluſive ſeizure of foreign goods, to the intent 
the ſame may eſcape payment of the duties, he is to for- 
feit 509 l. and be incapable of ſerving his Majeſty : and 
the importer and owner ſhall forfeit treble the value of 
the goods ſo colluſively ſeized, &c.—By Stat. 12 Geo. 1. 
c. 28,6 7, officers of the cuſtoms, &c. are not to trade 
in brandy, coffee, Ic. or any exciſeable liquor, on pain 
of 507. and forfeiture of offices. 

Ofticers of the cuſtoms may ſearch ſhips. 13 & 14 
Car. 2. c. 11. f. 4. Having writ of af/iance, may ſearch 
houſes, $ 4. The penalty of abuſing officers, & 6. keep- 
ers of wharfs, quays, Cc. landing or ſhipping goods, 
without the preſence cf ſome officer of the cuſtoms, ſhall 
forfeit 1007. 

By Stat. 6 Geo. 1. c. 21, Where officers of the Cuſtoms 
are hindered in the execution of their duty, by perſons 
armed to the number of eight, the offenders are to be 
tranſported for ſeven years. 

By Stat. 8 Geo. 1. c. 18, If any goods are put into any 
veſſel to be carried beyond ſea: or be brought from be- 
yond ſea, and unſhipped to be landed, the duties not be- 
ing paid, nor agreed-for at the Cuſtom houſe; the ſame 
ſhall be forfeited, one moiety to the king, the other to 
the ſeizer, &c. And by ſubicquent Ratutes, foreign goads 
taken in at ſea, by any coalting veſſel, Cc. ſhall be for- 
feited, and treble value, 

By Sat. 9 Gee. 2. c. 35, Where three perſons are aſſem- 
bled and armed with fire arms, Sc. to be aſſiſting in the 
running of goods, they ſhall be guilty of felony and tranſ- 
ported, and 501. be paid for apprehending ſuch offen- 
ders: alſo the like reward to any of them for diſcovering 
others. All perſons two or more in company, found pal- 
ſing within five miles from the ſea-coalts, with any horles, 
cart, Sc. wherein are put above fix pounds of tea, or five 
gallons of brandy, or other foreign goods of 30/. value, 
landed without entry, and not having permits, and who 
ſnall carry offenſive weapons, Ec. or ailault any of the 


officers, of the Cuſtoms, ſhzll be adjudged runners of goods, 


and be tranſported as felons, and all the goods to be 


| ſeized and forfeited : and ſuſpected perſons lurking near 


the coaſts, not giving a good account of themſelves, 
may be ſent by a juſtice to the houſe of correction for a 
month; and informers to have 20 5, for every ofender ſo 


taken, 


If 
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If any perſon offers any tea, brandy, Cc. to ſale, with- 
out a permit, the perſons to whom offered may ſeize and 
carry it to the next warehouſe belonging to the Cuſtoms 
or Exciſe; and the ſeizers ſhall have a third part, &c. 
And watermen, carmen, porters, Oc. in whoſe cuſtody 
run goods are found, ſhall forfeit treble value, or be com- 
mitted for three months. | 

Ships and veſſels from foreign parts, having on board 
tea, or brandy, rum, Se. in caſks under ſixty gallons, 
(except for the uſe of ſeamen) found at anchor or hover- 
ing near any port, or within two Jeagues of the ſhore, 
and not proceeding in their voyages, unleſs in caſes of un- 
avoidable neceſſity, all ſuch tea, Sc. ſhall be forfeited. 

Perſons offering any bribe to officers of the Cuſtoms, to 
connive at the running of goods, to forfeit 50 J. and ob- 
firucting ſuch officers in entering or ſearching (hips, in- 
curs a forſciture of 100/. And if an officer be wounded 
or beaten on board a ſhip, the offenders to be tranſ- 
ported, &c. 

By Stat. 19 Geo. 2. c. 34, If any perſons, to the num- 
ber of three, or more, armed with offenſive weapons, 
ſhall be aſſembled in order to be aiding in the illegal ex- 
portation of goods prohibited to be exported, or the run- 
ning uncultomed goods, or the illegal relaading any 
gocds, or reſcuing the ſame, after ſeizure, from any offi- 
cer, or from the place where they ſhall be lodged, or in the 
reſcuing any perfon apprehended for any offence made 
felony by any act relating to the Cuſtomsor Exciſe, or pre- 
venting the apprehending any perſon guilty of any ſuch 
offence; or in caſe any perſons to the number of three, or 
more, ſo armed, ſhall be ſo aſſiſting, or, if any perſon 
ſhall have his face blacked, or wear any maſk, or other 
diſguiſe, when paſſing with ſuch goods, or ſhall forcibly 
hinder, obſtruct, aſſault, oppoſe, or reſiſt any officer of 
his majeſty's revenue, in ſeizing ſuch goods, or ſhall 
maim or dangerouſly wound any ſuch officer in his at- 
tempting to go on board any veſſel, or ſhoot at or dan- 
gerouſly wound any ſuch perſon when, on board and in the 
execution of his office, every ſuch perſon ſhall be guilty 
of felony, and ſuffer death. & 1. 

On information on oath of any perſon's being guilty of 
any of the above offences, the juſtice may certify the in. 
formation to one of the Secretaries of State, who 1s to 
lay it before his Majeſty; whereupon his Majeſty may 
make an order, requiring the offender to ſurrender him- 
ſelf in forty days after publication thereof in the Gazerze ; 
and in default thereof, the order being publiſted twice in 
the Gazezze, and proclaimed in two markets near where 
the offence was committed, and a copy thereof affixed in 
ſome public place there, the offender ſhall be attainted of 
felony, and ſuffer death. 9 2. Any perion harbouring or 
aiding any ſuch offender after the time for his ſurrender 
expired, knowing him to have been fo required to {urren- 
der, being proſecuted within a year, ſhall be tranſported 
for ſeven years. F 3. Offences made felony by this act, 
may be ſued in any county. § 5. of 

If any cſlicer, Sc. in the ſeizing, Tc. ſuch goods, or 
in the endeavouring to apprehend any ſuch offender, ſhall 
be beat, wounded, maimed, or killed, or the goods be 
reſcued, the inhabitants of the rape, lath or hundred, un- 
leſs the offender be convicted within fix months, ſhall for- 
leit 1c0/. to the executors of any officer kiiled ; and pay 
damages to any ofiicer beat, Oc. not exceeding 401. and 


CUSTOS. 


for any goods reſcued, not exceeding 2001. { 6, A reward 
of 500 J. for apprehending any offender; a perſon wounded 
in apprehending an offender to have 50 J. extraordinary, 
and the executors of a perſon killed, to have 100 J. G 10. 

By Stat. 13& 14. Car. 2. c. 11, Ships and veſſels out- 
ward- bound, are not to take in any goods, till the veſſel, 
Sc. is entred with the collectors of the Cuſtoms ; and be- 
fore departure, the contents of the lading are to be brought 
in under the hands of the laders, Sc. Allo when ſhips 
arrive from beyond ſea, the maſters are to make a true 
entry upon oath, of the lading, goods, ſhip, &c. under 
the penalty of 1007, And if any concealed goods are 
found after clearing, for which the duties have not been 
paid, the maſter of the veſſel ſhall be ſubject to the like 

nalty. 

CUSTOMS axp SERVICES, belonging to the te- 
nure of lands, are ſuch as tenants owe unto their lords; 
which being with-held from the lord, he may have a 
writ of c:/floms and ſervices. See titles Conſuetudinibus & 
Serwiliis. 

CusTomary FrEEnoLD See title Cœgy he. 

CUSTOS BREVIUM, A principal clerk belonging 
to the court of Common: Pleas, whoſe office is to receive.and 
keep all the writs returnable in that court, and put them 
upon files, every return by itſelt; and to receive of the 
prothonotaries all the records of 1 prizs, called the 
Poſteas ; for they are firſt brought in by the clerk of aftiſe 
of every circuit to the prothonotary, who enters the iſſue 
in the cauſes, to enter the judgment: and four days after 
the return thereof, the prothonotary enters the verdict and 
judgment thereupon, into the rolls of the court; wheres 
upon he afterwards delivers them over to the ces bre= 
un Who binds them into a bundle. He makes entry 
likewiſe of all writs of covenant, and the concord upon 
every fine; and maketh forth exewplifications, and co- 
pies of all wits and records in his office, and of all fines 
levied, 

The fires after they are egroſſed, are divided between 
the cuftes bredium and the chiregrapher z the chirographer 
always keeps the writ of covenant and the note, and the 
c::/?os brevinm the concord and the foot of the fine; upon 
which foot of the fine the chirographer cauſeth the pro- 
clamations to be indorſed, when they are proclaimed. 
This officer is made by the king's letters patent: and 
in the court of K's Bench, there is alioa c-fos bre- 
wium & rotulyrum, who ileth inch writs as are in that 
court filed, and ail warrants of attorney, Sc. and whoſe 
buſineſs it is to make out the records of 2 grins, Oc. 
See titles Chirographer 3 Commen Pleas. 

Cusros PLacitorum Cokes, An officer which 
ſeems to be the ſame with him we now call cor rotulorum. 
Bra. lib. 2. c. 5. 

Cusros Roretoxun, Kefer of the Roll; or records of 
the county. The officer who hath the cuſtody of the 
rolls or records of the feflions of the peace, and alſo of the 
commiſſion of the peace itſelf, He is always a juflice of 
the pence of the quorum in the county whereappointied, and 
uluaily ſome perion of quality: but he is rather termed 
an officer or miniſter, than a judge. Lars. Eiren lib. 4. 
enp. 3. p. By Sat. 37 H. 8. c. 1, (altered by Ser. 


37 
384 E. 6. c. 1, but reſtored by 1 #7. & 27. c. 21,) the 
Cuſics rotularum in every county, is appointed by a writings 
ſigned by the King's hand, which ihall be a warrant tothe 
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CUSTOS, 


Lord Chancellor to put him in commiſſion : and he may 
execute his office by deputy ; and hath power to appoint 
the clerk of the peace, Oc. See title Clerk of the Peace. 
The Cuſtos rotulorum, two juſtices of the peace, and the 
clerk of the peace, are to inroll deeds of bargain and ſale 


Papiſts. 


CusTos or THE SPIRITUALTIES, See Guardian. 

Cusros oF THE TEMPORALTIEs, See Guardian. 

CUT-PURSE. If any perſon clam ſeoretò, and with- 
out the knowledge of another, cut his purſe or pick his 
pocket, and ſteal from thence to the value of 124. it is 
felony without benefit of clergy. Stat. & Eliz, c. 4. See 
title Felony. 1 

CUT Ts. Flat-bottomed boats, built low and commo- 
dioufly, uſed in the channel for tranſporting of horſes. 
C05, Amal. p. 41 2. 


C YR 


CUTTER or rug TALLIES, An officer in the Ex. 
chequer, to whom it belonged to provide wood for the 
tallies, and to cut the ſum paid upon them, c. See title 
Exchequer. | 

CUVE, Is a French word, in Engliſh dev, from whence 
comes lee ver, a tub or vat for brewing. Cowe!l, 

CYCLAS, A long garment cloſe upwards, and open 
or large below. See Marr. Paris Ano 1236. 

CYDER, is one of the many articles liable to Exciſe. 
duties.—See title Exci/c. 

CYNEBOTE. This words fignihes the ſame with 
Cenegild. Blount. 

CYRICBRYCE, (Sax.) Irruptio in ecclofiam. Leg. 
Eccl, Canuti Regis, See title Sac. 


Ee 
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D. 


DA 


IA, F.] A word affirmative for yes. Law. French 


Dictionary. 
DAG, A gun; un dagg, a ſmall gun, or hand-gun. 


See Hague. 


DAGENHAM-BREACH, A duty is granted on coals 
imported into London to repair the walls, and banks there- 
of; to be collected and diſpoſed by truſtees, c. Stats. 12 
Ann. St. 2. c. 17: 7 Geo. I. c. 20. ſec. 32. 

DAGUS or DAIS, The chief or upper table in a mo- 


| naſtery ; from a cloth called dais, with which the tables 


of kings were covered, 5 

DAKIR, See Dichter. 

DALMATICA, A garment with large open ſleeves, at 
firſt worn only by biſhops, though ſince made a diſtintion 
of degrees; ſo called, becauſe it came originally from 
Dalmatia. 

DALUS, DAILUS, DAILIA, A certain meaſure of 
land.— Et totam Dailiam mariſci tam de roſa quam de prato, 
c. Mon. Ang. tom. 2. p. 211. In ſome places it is 
taken for a ditch or va/c, whence comes dale. The dali 


| prati have been eſteemed ſuch narrow ſlips of paſture, as are 


left between the ploughed furrows inarable land: which in 
ſome parts of Englund are called deles : the preſent Welch 
uſe this word for low meadow by the river fide. And this 
ſeems to be the original name and nature of Deal in Kent, 
where C:z/ar landed, and fought the Britons; Cæſar ad 
Dole bellum pugnavit, —Cowel, 


DAMAGES. 

Dawxa.] This term ſignifies generally any hurt or hin- 
drance that a man receives in his eſtate: but particularly, 
a part of what the jurors are to enquire of and bring 
19, when an action paſſeth for the plaintiff: for after 
verdict given of the principal cauſe, the jury are aſked 
touching ct and damages, which comprehend a recom- 
pence for what the plaintiff hath ſuffered, by means of the 
wrong done him by the defendant. Co. Lit. 257. THs 
word damage is taken in law, in two ſeveral ſigniſications, 


the one properly and generally, the other relatively : 


properly, as it is in caſes wherein damages are founded 


upon the ſtatutes where cht are included within the 


word damages, and taken as damages. : 

But when the plaintiff declares for the wrong done to 
him, to the /amage of ſuch a ſum, this is to be taken rela- 
truely for the awrong which paſſed before the writ brought, 
and is aſſeſſed by reaſon of the foregoing treſpaſs, and can- 
not extend to cs of ſvit, which are future, and of ano- 
ther nature. 10 Kc. 116, 117. See title C/. 


, . , 
I. In what Actions Damages may be recovered, and 
avoinf} when, f 
II. How Damages are to be afſifſed, increaſed, aud miti- 
gated, , 


J. Io ber nal and mixed actions, damages were recover- 
ed at Common law: But in zeal actions, no de) were 


* 


DAMAGES. 


recoverable, becauſe none were d:manded by the count or 
writ: Whereas in actions per /0ra/, the plaintiff counts ad 
dampnum for the injury; and if he recovers no damages, 
he hath no coſts. 10 Rep. 111, 117. In a perſonal action, 
the plaintiff ſhall recover damages only for the tort done 
before the action brought; and therein he counts for his 
damages: In a real action, he recovers his damages pend- 
ing the writ; and therefore never counts for his damages. 


10 Rep. 117. By the Stat. of Glouc. 6 Ed. 1. cap. I, da- 


mages are given in real actions, aſſiſes of owe! di//e:/in, 
mort d anceflor, &c, and ſhall be recovered againſt the 
alienee of a diſſeiſor, as well as againſt the diſſeiſor him- 
ſelf ; and the demandant ſhall have of the tenant likewiſe 
coſts of ſuit ; but not expences for trouble and loſs of 
time. 2 7». 288. See further the ſaid Sat. 6 Ed. 1. c. 1: 
Stat. 3 H. 7. c. 10: 2 Int. 284, 286: 2 Danv. Abr. 448. 

No damages could be recovered at the Common law, but 
againſt the wrong-doer, and by him to whom the wrong 
was done. 2 IA. 284. Damages ſhall be recovered in 
writ of admeaſurement of dower ; but not in a writ of 
admeaſurement of paſture. 2 Daub. 457. In writ of 
partition, by oneTo-parcener againſt another, it is ſaid no 
damages ſhall be had. In a formedon, no damages ſhall 
be recovered : ſo in a naper blibt, writ of account, writ of 
execution, c. {6id. 45 5, 456. Damages and colts are 
due in a writ of annuity; and if the jury find for the 
plaintiff, and do not aſſeſs amazes, it will be error; 
though he may after verdict releaſe the damages, and take 
judgment for the annuity. 11 Rep. 56: Dye 320, 369. 

In battery, impriſonmept, and taking of goods, againſt 
three perſons; one commits the battery, another the im- 
priſonmeat, the third takes the goods, all at one time, 
all are guilty of the whole, and to be charged in damages. 
3 Lev. 324. See 10 Rep. 66, 09. : 


IT. In real actions, fes are aſſeſſed by writ of inquiry: 
When the jury find the iſſue for the plaintiff, they are 
to aſſeſs the damage. und in actions upon the caſe, We, 
where damages ate uncertain, it is left to the jury to in- 
quire of them: In debt, which appears certain to the 
court what it is, the damages aſſeſſed by the jury are ſmall, 
in fact only nominal, as one ſhilling ; and the maſter in 
3. R. taxeth the coſts ; which are added thereto, and call- 
ed damages. 1 Lill. 390. When judgment is given by de- 
fault, in action of debt, the court is to aſſeſs the damages, 
and not the jury; So if judgment by x7 ditt, in action 
. 

Where ex:eſhive damages have been given, or there 
hath been any miſdemeanor in executing a writ of in- 
quiry; the court hath ſometimes relteved the defendant 
by a new writ of inquiry. 2 Danv. 464. And where 
damages are exceſſive, on motion, the defendant may have 
a new trial. Sy 465: 1 Nel. Abr. 58 . In treſpaſs 
againſt two, one comes and pleads Not guilty, and it is 
found againſt him; and afterwards another comes and 
pleads the like, and is found Guilty by another inqueſt; 
| in 


— 
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in this caſe, the firſt jury ſhall aſſeſs all the damages for 
the treſpaſs. New Naz. By. 236. Treſpaſs againſt divers 
defendants, they plead Not guilty ſeverally, and the 
jury finds them all Guilty: The jury muſt aſſeſs the 
damages jointly, for it is but one entire treſpaſs, and made 
foint by the declaration. 11 Rep. 5. 

If action is brought for two ſeveral cauſes of action, one 

of which is not actionable, if intire damages are given, the 

erdict is void: Contra if the damages are ſevered. And 
where damayes are intirely aſſeſſed, and they ought not 
to be given for ſome part; no judgment can be given on 
the verdict. 10 Rep. 130. Where damages are awarded 
for delay of execution, and being kept out of the money, 
they are uſually aſſeſſed by allowing the party what law- 
ful intereſt he might have. 1 Salk. 208. 

For money lent, intereſt ſhall be given from the time 
the money was payable, to the time of liquidating the 
debt, by the court's giving judgment. 2 Burr. 1081, 6.— 
So on a bill of exchange, it is uſual to calculate the in- 
tereſt up to the time when judgment may be entered up. 
And it is now ſettled as a general rule, that where a 
new action may be brought, and a new ſatisfaction ob- 
tained -on that, for duties or demands ariſen fince the 
commencement of the depending ſuit, theſe ſhall not be 
included in the judgment on the former action. But 
where the intereſt is an acceſſory to the principal, and 
the plaintiff cannot bring a new action for intereſt grown 
due between the commencement of the action and judg- 
ment it ſhall be included. Id. 1086, 7. As to intereſt 
from the time of the original judgment to the affirmance, 
in caſe of a writ of error. See Dong. 75 2 inn: 2 Term 


Rep. 57,59, 78, and the Stat. 3 H. 7. c. 10.—A jury may, 


and now frequently do, give intereſt on book-debts in the 
name of damages, See Dong. 676. 

Where the plaintiff ſhall have no more coſts than 
damages, unleſs the jury fincs more than 405. See title 
Cofls. | 

In action upon the caſe the jury may find leſs damages 
than the plaintiff lays in his declaration; but ought not 
to find more, though coſts may be increaſed beyond the 


ſum mentioned in the declaration for damages: The 


Plaintiff may releaſe part of the damages, upon entering up 
his judgment. 10 Rep. 115. If he does not, but takes 
judgment for damages (excluſive of coſts) to a larger 
amount, than laid in the declaration, it is error, and 
not within any of the ſtatutes of amendment or jeofails, 
Sandiford v. Been. MSS. In debt againit a ſheriff or gaoler 
for an eſcape, the jury cannot give a leſs ſum than the 
creditor would have recovered againſt the priſoner, viz. 
the ſum indorſed on the writ and the legal fees of execu- 
tion, 2 Tem Rep. 126. 

In actions upon any bond, &c. for non-performance of 
covenants, the jury ſhall aſſeſs damages for thoſe the 
plaintiff proves broken; and the plaintiff may aſſign as 
many breaches as he thinks fit. 8 © 9g . 3.c. 11. See 
titles Bond; Covenants. In debt for a penalty 1n articles the 
jury ought to aſſeſs damages on the breach aſſigned, under 

this /atute, and ſhall not find the debt. 2 Wil}. 377. 
Damages are not to be given for that waich is not con- 
tained in the plaintiff's declaration; and only for what 
is materially alleged, 1 Lill. 381. 

When damages double or treble are given in an action 
newly created by ſtatute; if no damages were formerly 
xeceverable, there the demandant or plaintiff ſhall re- 
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cover thoſe amazes only, and ſhall not have eoffs, being 
a new creation in recompence where there was none before: 
As upon Stat. r 7 2 F. . c. 12, for driving of diftreiles 
out of the hundred, c. whereby damages are given, the 
plaintiff ſhall recover no coſts, only his damages, becauſe 
this action is newly given. But in an action upon the 
Stat. 8 H. 6. c. 9, of forcible entry, which giveth treole 
damages, the plaintiff thall recover his d, and hi; 
coſts: to the treble amount, by reaſon he was entitled to 
ſingle damages before by the Common law; and the ſtatute, 
as part of the damages, increaſes de coſts to treble ; and 
when a ſtatute increaſes /amages, colts hall likewiſe be 
increaſed. 2 7». 289: 10 Rep. 116. 

Double, treble damages, &e, are allowed, in ſerve. 
ral caſes, by a very great variety of ſtatutes; as, for not 
ſetting forth tithes ; diſtreſſes wrongfully taken; reſcous, 
though if it be not found by the jury, that the plaincii 
hath ſuſtained ſome damage, in caſes where treble damages, 
Sc. are inflicted by law, no danages can be awarded. 
2 Dany. Ar. 449. 2 

How damages given to a perſon ſued for an act done in 
the execution of his office, ere to be aſſeſſed and recovered, 
See Yalentine and Fawcet, Hard. 138, 139. 

Plaintiff may take judgment de melioribus damnis where 
ſeveral damages are given, or enter a remittitur, Sabin v, 
Long, 1 Wilh. par. 1. fo. 30. . | 

I he court in their diſcretion may increaſe the damages 


in mayhem. Brown v. Seymour, W:l/, par.1. fo. 5. and 


wide 3 Salk. 115: 2 Infl. 200: 2 Danv. 449, 452. 

In what caſes double, treble, and quadruple damage: are 
given, ſee the ſeveral flatutes, and further as to Damages 
in general, Com. Dig. in title Damages. 

DAMAGE-CLEER, Janna clericorum.] Was a fee aſ- 
ſeſied of the tenth part in the Common Pleas, and the 
twentieth part in the King's Bench and Exchequer, out of all 
damages exceeding five marks, recovered in thoſe courts, 
in actions upon the caſe, covenant, treſpaſs, battery, &c. 
wherein the damages were uncertain ; which the plaintiff 
was obliged to pay to the prothonotary, or the chief officer 
of the court wherein recuvered, before he could have 
execution for the damages: this was originally a gratuity 
given to the prothonotaries and their clerks, for drawing 
ſpecial writs and pleadings; but it is taken away by ſta- 
tute, and if any officer in the King's courts, take any 
money in the name of damage-cler, or any thing in lieu 
thereof, he ſhall forfeit treble the value. Stat. 17 Car. 2. 

DamacE-FEASANT, or fai/ant.] Is when a ſtranger's 
beaſts are found in another perſon's ground without his 
leave or licence, (and without the fault of the poſſeſſor of 
the cloſe, which may happen from his not repairing his 
fences,) and there doing damage, by feeding, or otherwiſe, 
to the graſs, corn, woods, Sc. In which caſe, the tenant 
whom they damage, may diltrain and impound them, as 
well by night as in the day, leſt the beaſts eſcape before 
taken; which may not be done for rent, ſervices, 7c. only 
in the day-time. Stat. 51 H. 3. Hat. 4: 1 Inſt. 142. If 
a man take my cattle, and put them into the land of 
another, the tenant of the land may take theſe cattle 
damage-feaſant, though I who am the owner, was not pri- 
vy to the cattle's being there damage-feaſant ; and he 


may keep them againſt me till ſatisfaction of the damages. 


2 Danwy. Abr. 364. 5 
ut 


put if one comes to diſtrain damage: flaſunt, and to 
ſelze the cattle, and the owner drives them out before they 
are taken, he cannot diſtrain them damage feaſaut, but 
is put to his action of treſpaſs ; for the cattle ought to be 
actually upon the land damage. feaſant, at the time of the 
diſtreſs. 1 I. 161: 9 Rep. 22. He that hath but the 
#9/7-/fon of, and no title to the land, may juſtify taking 
a diſtreſs damagesfeaſant. Plotud. 431. If a man puts 
cattle to paſture at ſo much a week with another, who 
after gives notice that he will not have them there any 
longer; in this caſe the owner of the ground may diſtrain 
them damage-feaſant, though the cattle be in lawfully 
at firlt: ſo where a leſſee holds after his eſtate is ended. 
43 Ed. 3: Keil, 69. Butſthe owner of the cattle ſhould 
have proper notice and reaſonable time allowed for taking 
away his cattle. | 

Beaſts belonging to the plough, or beaſts of huſbandry, 
ſheep, horſes joined to a cart, and it is ſaid a horſe with 
a rider on it, may be diſtrained &amage-fra/ant, though 
not for rent. 1 Sd. 422, 440. But the owner may tender 
amends, before the cattle are impounded ; and then the 
detainer is unlawful: alſo if when impounded the pound 
door is open, the owner 2 take them out. 5 Rep. 76. 
A greyhound may be taken damage fenſant, running 
after conies in a warren : ſo a man may take a ferret that 
another hath brought into his warren, and taken conies 
with. If a perſon bring nets and gins through my warren, 
cannot take them out of his hands. 2 Dauv. 633. Put 
if men are rowing up my water, and endeavouring with 


nets to catch fiſh in my eve piſcary, I may take their 


oars and nets, and detain them as damage-fea/ant, to ſtop 
their further fiſhing ; though I cannot cut their nets. 
Cro. Car. 228. See titles Dirt; Treſpaſs. 

DAM, A boundary, or confinement; as to dam up, 
or dam out: infra damnum ſuum, within the bounds or 
limits of his own property or juriſdiction. Brac. Ji. 2. 


FC. 37. 
DAMISELLA, A light damoſell or miſs, Sat. 12 Ed. 


1. See Pimp-Tenure. | 

DAMNUM ABSQUE INJURIA. If one man keeps 
a ſchool in ſuch a place, another may do ſo likewiſe in the 
ſame place, though he draw away the ſcholars from the 
other ſchool ; and this is damnum ab/que injuria, a loſs 
without an injury; but he muſt not do any thing to diſ- 
turb the other ſchool. 3 Salk. 10. 

DAN. Anciently the better fort of men in this king- 
dom had the title of Dan; as the Spaniards Don, from 
the Lat. Dominus. 

DANEGELT, or DANE GELD, danegild:m.)] Is 
compounded of the words dane and gelt, money or tri- 
bute, and was a tax of 15. and after of 2s. upon every 
hide of land through the realm, laid upon our anceſtors 
the Saxons by the Danes, when they lorded it here. Camd. 
Brit. 83, 142. According to ſome accounts, this tax 
was leyied for clearing the ſeas of Dauiſb pirates; which 
heretofore greatly annoyed our coaſts: but King ETH 
being much diſtreſſed by the continual invaſions of the 
Danes, to procure peace, was compelled to charge his 
people with very heavy payments called danegel;, which 
he paid to the Danes at ſeveral times. Hoveden par. po/t. 
Annal. 344: Tngulph. 5 10: Selden's Mare Clau/. 190. 
This Janegelt was releaſed by Edward the Confeffor ; but 
levied again by Yam the Firſt and Second: then it 
was releaſed again by King Henry the Firſt, and finally 
by King Stephen, 

Vol. I. 


DATE. 


DANELAGE, The law of the Dancer, when they go- 
verned a third part of this kingdom. See further, titles 
Merchenlage; Common-law, 

DANGERIA, A payment in money made by foreſt 
tenants, that they might have liberty to plough and ſow 
in time of panuage or maſt- feeding. Manzo. For. Laws. 

DAPIFER, à dapes ferendo.] Was at firſt a domeſtick 
officer, like unto our Steward of the Honſchel4 ; or rather 
Clerk of the Kitchen: but by degrees it was ufed for any 
hduciary ſervant, eſpecially the chief ſteward or head 
bailiff of an honour or manor. There is mention made 
in our ancient records of Japifer regis; which is taken for 
Steward of the King's Houſehold. Corwe!, 

DARDUS, z.e. A dart: In Hals an oak is called 
a day. 

DARE AD REMANENTIAM, To give away in fee, 
or for ever. Claud. lib. 7. cap. 1. This ſeems to be only 
of a remainder. 

DARREIN, Is a corruption from the Fr. derner, viz. 
u/timus, the laſt; in which ſenſe we uſe it: as darrcin 
continuance, &C. 

DARREIN PRESENTMENT, Laſt Preſentation. ] 
See title Advenuſon INI: An aſſiſe of Darrein Preſentment 
lies when a man, or his anceſtors, under whom he claims, 
having preſented a clerk to a benefice, who is inſtituted ; 
afterwards upon the next avoidance a ſtranger pre- 
ſents a clerk, and thereby diſturbs him that is real patron 
in which caſe the patron ſhall have this writ, (E. N. B. 
31,) directed to the ſheriff to ſummon an aſliſe or jury, to 
inquire who was the laſt patron thatpreſented to the church 
now vacant, of which the plaintiff complains that he is 
deforced by the defendant: and, according as the aſſiſe 
determines that queſtion, a writ ſhall iſſue to the Biſhop ; 
to inliitute the clerk of that patron, in whoſe favour 
the determinatien is made, and alſo to give damages, in 
purſuance of Stat. J . 2. (13 E. 2.) c. 5. This queſ- 
tion, it is to be obſerved, was, before the Hat. 7 Ann. 
c. 18, entirely concluſive, as between the patron or his 
heirs and a ſtranger : for, till then, the full poſſeſſion of 
the advowſon was in him who preſented laſt, and his heirs ; 
unleſs, ſince that preſentation, the clerk had been evicted 
within fix months, or the rightful patron had recovered 
the advowſon in a writ of right; which is a title ſuperior 
to all others. But that ſtatute having given a right to 
any perſon to bring a qrare impedit, and to recover (if his 
title be good) notwithitanding the laſt preſentation by 
whomſoever made; aſſiſes of darrein preſentment, now not 
being in any-wiſe concluſive, have been totally diſuſed ; 
as indeed they began to be before; a guare impedit being 
a more general, and therefore a more uſual, action. For 
the ailiie of darrein preſeximent lies only where a man has 
an advowſon by deſcent from his anceſtors ; but the writ 
of guare impedit is equally remedial, whether a man 
claims title by deſcent or by purchaſe. 2 If. 355. 

DATE or Dev. Is the deſcription ot the time, wiz. 
the day, month, year of our Lord, year of the reign, Sc. 
in which the deed was made. 1 %. 6. But the ancient 
deeds had no dates, only of the month and the year; to 
ſignify that they were not made in haſte, or in the ſpace of 
a day; but upon longer and more mature deliberation. 
Blount, If in the date of a deed, the year of our Lord is 
right, though the year of the King's reign be miſtaken, it 
ſhall not hurt it. Co. Zac. 261. A deed was dated 3th 


| March 1701, without anne Domini and eo Regni ; and it 
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was adjudged that both the year of the Lord and of the 
King were implicitly in the deed. 2 Salk. 658. A deed 
is good, though it hath no date of the day or place, or 
if the date be miſtaken, or though it hath an impoſſible 
date, as the zoth of February, Sc. But he that doth 
Plead ſuch a deed, without any date, or with an impoſſi- 
ble date, muſt ſet forth the time when it was delivered. 
2 Rep. 5: 1 IAI. 46. If no date of a deed be ſet forth, 
it ſhall be intended that it had none; and in ſuch caſe 
it is good from the delivery ; for every deed or writing 
hath a date in law, and that 1s the day in which it is de- 
Jivered : and a deed is no deed till the delivery, and that 
is the date of it. Mod. Ca. 244: 1 Nel. Abr. 525. 

An impoſſible date of a bond, &c. is no date at all; 
but the plaintiff muſt declare on the bond as made at a 
certain time: and if the expreſs date be inſenſible, the 
real date is the delivery. 2 Salk. 463. Where there is 
none, or an impoſſible date, the plaintiff may count of 
any date. 1 Lill. Abr. 393. If there be a mittaken ate, 
or a date be impoſſible, &:. the plaintiff may ſurmiſe a 
legal date in the declaration, whereupon the defendant 
is to anſwer to the deed, and not to the dare. Telv. 194. 
If a deed bears date at a place out of the realm, it may 
be averred that the place mentioned in the deed is in 
ſome county in England; and here the place is not tra- 
verſable ; without this the deed cannot be tried. 1 f. 
261. 
delivered at another: but every deed ſhall be intended to 
be delivered on the ſame day it bears date, unleſs the 
contrary is proved. 2 Int. 674. Though there can be 
no delivery of a deed before the day of the date; yet 
after, there may. Yelv. 138. So that a deed may be 
dated back on a time paſt, but not at a day to come. 
See title Deed. 

DATIVE, or DATIF, dativus.] Signifies that which 
may be given or diſpoſed of at will and pleaſure, Sat. 

N. . e. 44 
: DAVATA TERRZ, DAWACH, A portion of land 
ſo called in Scotland. Skene. | 

DAY, dies.] A certain ſpace of time, containing 


twenty-four hours; and if a fact be done in the night, 


you muſt ſtate it in law proceedings, in the night of the 
ſame day. The natural day conſiſts of twenty-four hours, 
and contains the ſolar day and the night: and the ar- 
cial day begins from the riſing of the ſun, and ends when 
it ſets. See 1 Inf. 135. Day, in legal underitanding, is 
the day of appearance of the parties, or continuance of the 
ſuit where a day is given, Oc. And there is a day of 
appearance in court by the rorit, and by the rell; by 
writ, when the ſheriff returns the writ ; by voll, when he 
hath a day by the roll, and the ſheriff returns not the 
writ, there the defendant, to ſave his freehold, and pre- 
vent loſs of iſſues, impriſonment, &c. may appear by 
the day he hath by the roll. Co. Lit. 135. 

In real actions there are dies communes, common days; 
and in all ſummonſes there mult be fifteen days after the 
ſummons before the appearance ; and before the ſtatute 
ol articuli ſuper chartas, in all ſummons and attachment 
in plea of land, there ſhould be contained fifteen days. 
Co. Lit. 134. 

As to offences in B. R. if the offence be committed in 
another county thin where the court fits, and the indict- 
ment be removed by certiorari, there mult be fifteen Jays 


A deed may be dated at one time, and ſealed and 


DAY. 


be committed in the ſame county where the bench ſits, 


they may fit de die in diem; but this they will very rarely 
do. id. There is a day called dies ſpecialis, as in an 
aſſiſe in the King's Bench or Common Pleas, the attach- 
ment need not be fifteen days before the appearance ; 
otherwiſe it is before juſtices afligned ; but generally in 
aſſiſes the judges may give a ſpecial day at their pleaſure, 
and are not bound to the common days; and theſe days 
they may give as well out of term as within. 

There is alſo a day of grace, dies gratiæ; and generally 
this is granted by the court at the prayer of the demand- 
ant or plaintiff, in whoſe delay it is; but it is never 
granted where the King is party, by aid prier of the te- 
nant or defendant; nor where any lord of parliament, 
or peer of the realm is tenant or defendant. 

And ſometimes the day that is quarto die poſ, is.called 
dics gratiæ, for the very day of return is the day in law, 
and to that day the judgment hath relation, but no de- 
fault ſhall be recorded till the fourth day be paſt; unleſs 
it be in a writ of right, where the law alloweth no dy 
but the day of the return. Co. Liz. 135.— ee titles Judg- 
ment ; Term. 

There are ſeveral return-days in the terms; and if 
either of them happen upon a Sunday, the day following 
is taken inſtead of it; for Sunday is dies non juridicus; and 
ſo is Aſcenſim day in Eafter term, St. John Baptiſ in Tri- 
nity term, Al! Sainis and All Souls in Michaelmas term, 
and the Purification of the Virgin Mary in Hilary term. 
2 Inſt, 264 —See title Term, 

Days in Bank are days ſet down by ſtatute, or order of 
the court, when writs ſhall be returned, or when the 
party ſhall appear upon the writ ſerved. See Stat. 51 H. 
3. flat. 2. 3: 32 Hen. 8. cap. 21: 16 Car. 1. c. 6: and 
24 Geo. 2. c. 48. And by the flatute de anno bifjextili, 
21 H. 3, the day increaſing in the leap-year, and the 
day next going before are to be accounted but one day. 

It is commonly ſaid that the day of N prius, and the day 
in the Bank, is all one day; but this is to be underſtood 
as to pleading, not to other purpoſes. 1 I. 135. But 
after iſſue found for the plaintiff at the N grins, it a 
day be given i» Bank, and the defendant makes default, 
judgment shall be given againſt him. 2 Darv. 45. 477. 
and wide Id. 476. i 

To be diſmiſſed without day, is to be finally diſmiſſed 
the court: and when the juſtices before whom cauſes 
were depending, do not come on the day to which they 
were continued, whether ſuch abſence be occaſioned by 
death, or otherwiſe, they are ſaid to be put without day: 
but may be revived, or recontinued by re-ſummons, re- 
attachment, &c. See Stat. 1 E. 6. c. 7. Allo by the 
Common law, all proceedings upon any inditmenrt, Se. 
whereon no judgment had been given, were determiued 
by the demiſe of the King, an. nothing remained but 
the indictment, original writ, &c. which were put with - 
out day, till re-continued by re-attachment to bring 1a the 
defendants to plead de nowo: though this is remedied by 
Stats. 4 S 5W.3.c.18: 1 Hu. c. 8; by which ſuch pro- 
cels, Oc. are to continue in the tame force after the 
King's demiſe, as they would have done it he had lived, 
See titles Diſcontinuance, Proceſs, King. | 

In action of treſpaſs, if che day laid in the declaration 
be either e or after the actual day on which the treſ- 
paſs is committed, it is not material, if a trefpaſs be 


detween every proceſs and the return thereof; but if it | proved. Co. Lit. 283 4. But N. B. The gay laid mult be 


be fore 


DAY. 


before the firſt day of that term of which the declaration 
js intituled, or if the treſpaſs be committed within the 
term, there mult be a ſpecial memorandum of {ome par- 
ticular day, (if by bill) or of ſome general return dey, 
(if in C. P. or B. R. by original writ) ue g, to the 
day whereon the trepaſs was committed: and fo as to 
other actions, where the cauſe of action ariſes 5/4: the 
term. See title Declaration, Pleading. 

DAY-LIGHT, See titles Burglary, Robbery. 

DAY-RULE, See Day ur. 

DAYWERE or LAND, Diarnalis, Diuturna.) As 
much arable land as could be ploughed up in one day's 
work ; or one journey, as the farmers till call it. 

DAY-WRIT, or DAY-RULE; a rule or order of 
court, permitting a priſoner in cuſtody in the King's 
Bench priſon, c. to go without the bounds of his pri- 
ſon for on? day. By a rule of the Court of K. B. Eaufter 
30 Geo. 3, a priſoner ſhall not have day rules above three 
days in each term; and to return to priſon before nine 
in the Evening. The King may grant 7/7 of <arrantia 
die; to any perſon, which ſhall ſave his default for one day, 
be it in plea of land or other gion, and be the cauſe true, 
or not; and this by his prerogative, gued nota. by. Prera- 
gative, pl. 142. cites F. N. B. 7. 

It is againſt law to grant liberty to prijencrs in execution, 
by other writs than day-writ;, (or rules) Chan. Rep. 67. 

No prifoner committed by B. R. ought to have the be- 
nefit of the day-1u/e of going abroad in term-time; for 
their impriſonment is their puniſhment for their con- 
tempt, or miſbehaviour. 2 Shot. 88. pl. 80. 

One in execution had a habeas corpus from the Lord 
Keeper (which they call a day-writ) returnable three or four 
days after its tete. By virtue of this writ, he went to the 
wine licence office, but never to any inn of court or 
Chancery, or to the Lord Keeper's, and this in the va- 
cation. Per Pemberton Ch. J. This is a habeas out of 
Chancery, which they may ſend at any time, and by vir- 
tue of the King's writ, the party was brought out of the 
priſon- houſe, and that is jultifiable. Then all the day, 
fo long as there was a keeper with him, he was in cuſtody 
{til}, and returning to priſon at night, it is well enough, 
avd no eſcape ; though Chancery may examine the con- 
tempt, that is nothing to B. R. 2 Show. 298. pl. 229. 

A priſoner taken on an e/cate=rgarrant before the friting 
of the court the ſame day, ſhall be diſcharged, if his name 
was entered with the cierk the night before; but not if 
it was entered the ſame morning only. 8 Mad. 8o. 

DAYERIA, Dairy, from day, deic, Sax. dag.] Was at 
firſt the daily yield of milch-cows, or profit made of them. 
In Lovain and Champaign they uſe the word dave, for 
the meeting of the day-labouring people to give an ac- 


count of their daily work, and receive the wages of it. 


A dairy in the North is called milkzeſs ; as the dairy-maid 
is in all parts a -mal: the is termed androchia by 
Fleta, lib. 2. cap. 87. and See Paroch. Antiq. 548. 

DAYS-MAN, In the North of England, an arbitra- 
tor, or elected judge, is uſually termed a diem man, or 
days man: and Dr. Hammond ſays, that the word day in 
all idioms ſignifies judgment. 

DEADLY FEUD, Is a profeſſion of an irreconcile- 
able hatred, till a perſon is revenged even by the death 
of his enemy, It is mentioned in Stat. 43 El. c. 13. 


And ſuch enmity and revenge were allowed by the old 


Saxon laws ; for where any man was killed, if a pecu- 


DEAN. 


niary ſatisfaction was not made to the kindred of the 


+ flzin, it was lawful for them to take up arms againſt the 


murderer, and revenge themſelves on him: and this 1s 
called deadly fead; which it is conjectured was the ori- 
ginal of an appcal. Blount —See Stat. 43 E/iz. c. 13; and 

this Dict. title Fend, Malicious Mfc hief, Felony. i 

DEAD PLEDGE, mortuum vadium.] A pledge of 
lands or goods. See Mortgage. 

DEAF, DUMB, and BLIND. A man who 1s born 
deaf, dumb and blind, is looked upon by the law in the 
ſame ſtate as an idiot: he being tuppoſed incapable. of 
any underſtanding ; as wanting all thoſe ſenſes which 
furniſh the human mind with ideas. 1 Comm. 304 : See 
F. N. B. 233. — See titles Iliot, Lunatic. 

A man who could neither ſpeat nor hear committed fe- 
lony, and was arraigned and therefore was commanded 
to priſon. Br. Corone, pl. 216. cites 26 Edt. 3. See Thel. 
Dig. 6. lib. 1. c. 7. 

One <vho had made his will, and became ill, and (as it 
ſeems) had b»? his /peech ; the ſame will was delivered in- 
to his hands, and if was faid to him, that he ſbould deliver 
it to the vicar, if it uu ve his la will, otherwiſe be Hp, 
retain it; and he delivered it to the wicar, and this was held 
@ good aui. Thel. Dig. 6. lib. 1. cap. 7. ſ. 8. cites 44 Al. 
36.—See title Vill. 

It appearing by oath, that the defendant was both 
Snſcle/s and dumb, and therefore could not ialtrut bis 
counſel to draw his anſwer; it was ordered that 20 at- 
tac hment, or other proceſs of contempt, ſhould be award- 
ed againſt the defendant for not anſwering, without ſpe- 
cial order of the court. Cary's Rep. 132, Cites 22 Eliz, 
Altham v. Smith. 

One that is deaf and wholly deprived of his hearing 
cannot give, and fo one that is dn and cannot ſpeak. 
Yet (according to the opinion of ſome) they may conſent 
by Hens: but it is generally held, that he that is dumb 
cannot make a gift, becauſe he cannot conſent to it. 
1 Ju. 107. 

If however, a blind man has underſtanding, he may 
deliver a deed ſealed by him. Jenk. 222. pl. 75. 

The lord ſhall have the ce of a copybelder that is 
deaf and dumb; for elſe he ſhall be prejudiced in his 
rents and ſervices ; and adjudged for the grantee of the 
lord againſt the prochein amy of the copy holder. Cre. 
Zac. 105. 

Oae born deaf and dumò, who ſignified by ſigns that ſhe 
underſtood what ſhe was about to do, was allowed to leu a 
fine of lands; by Bridgman Ch. ]. al“ juflices. Cart. 5 3. 

DEAFFORESTED, Deaforgatus.} Diſcharged from 
being fore/t ; or freed and exempred from the foreſt laws, 
17 Car. 1. c. 16. There is likewife dewvarrenatu, as well 
as deaffore/tata ; which is when a warren is diſcearrencd, 
or broke up and laid in common. 

DEAN, Decanus; from the Greek Aixa, d:cem.] An 
ecclefialtical governor or Digmitary, ſo called, as he pre- 
ſides over ten Canons or Prebendaries at the leak. And 
we call him a Ocean, that is next under the biſhop, and 
chief of the chapter, ordinarily in a cathedral church; 
the reſt of the ſociety being called capiculum, the chapter. 
As there are two foundations of cathedral churches in 
England, the old and the new, the new eredted by King 
Hen. VIII. ſo there are two means of creating theſe Dean; : 
for thoſe of the 0/4 foundation, as the Dean of St. Paul*s, 
York, Oc. are exalted to their dignity much like biſhops; 
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don, is Dean of the Province of Canterbury; and to him 


zhe King firſt ſending out his conge d*elire to the chapter 
to chooſe ſuch Dear, and the chapter then chooſing, the 
King afterwards yielding his royal aſſent, and the biſhop 
confirming him, and giving his mandate to inſtall him. 

Thoſe of the naw foundation, whoſe deaneries were 
Wanſlated from priories and convents, to Dean and Chap- 

ter, are donative, and inſtalled by a ſhorter courſe, by 
virtue of the King's letters-patent, without either elec- 
tion or confirmation ; and are viſitable only by the Lord 
Chancellor, or by ſpecial commiſſion from the King: 
but the letters-patent are preſented to the biſhop for in- 
ſtitution, and a mandate for inſtallment goes forth. 1 /. 
95: Davis 46, 47. 

The new Deaneries and chapters to 9/4 biſhopricks are 
eight, viz. Canterbury, Norwich, Winchefter, Durham, 
fly, Rocheſter, Worcefier and Carli/le, The new Dean- 
eries and chapters to new biſhopricks are five, Peter- 
borough, Cheſter, Gloucefter, Briſtol and Oxford. 1 It. 95 
4. u. 3. | 

Of the four Ve Cathedrals, tro are without Deans ; 
or rather the dignities of Biſhop and Dean unite in the 
ſame perſon, the biſhop being deemed gua/fi decanus ; and 
having, it is ſaid, both an epiſcopal throne, and a decanal 
ſtall allotted to him in the choir. Of this kind are the 
Cathedrals of S/. Davids and Llandaff.—St. Aſaph and 
Bangor, the two other 1/1 Cathedrals, have the dignity 
of Dean diſtinct from that of Biſhop, but the patronage 

of both deaneries is in the reſpective biſhops, they being 
neither electire by the Chapter, nor donative in the 
Crown. 1 IH. 95 a. u. 4. 

In Irelaud it ſeems that the King appoints to deaneries, 
as to biſhopricks by letters- patent. Id. ib. 

Various kinds of Deans, beſides Deans of Chapters, 
are known to our law; and ſeveral diviſions ſeem ne- 
ceſſary to diſtinguiſn them properly. 

Conſidered in reſpect of the difference of office, Deans 
are of fix kinds, 1. Deans of Chapters, who are either of 
cathedral or collegiate churches; though the members 
of churches of the latter ſort may more properly be deno- 
minated colleges than chapters. See title Chapters.— 
2, Deans of Peculiars; who have ſometimes both juriſ- 

. diction and cure of ſouls, as the Dean of Battel in Saſſtæ; 
and ſometimes juriſdiction only, as the Dean of the 
Archer in London; (See title Arches Court) and the Deans 
of Bocking in Eſſex, and of Croydon in Surrey,—3. Rural 
Dean, who had firſt juriſdiction over deaneries, as every 
dioceſe is divided into archdeaconries and deaneries; but 
afterwards their power was diminiſhed, and they were 
only the biſhopsꝰ ſubſtitutes to grant letters of adminiſtra- 
tion, probate of wills, Sc. And now their office 1s 
wholly extinguiſhed, for the archdeacons and chancellors 
of biſhops execute the authority which Rural Deans had 
through all the dioceſes of England. 1 Nei/. Abr. 590, 
597. and See 1 Comm. 383.—4. Deans in the Colleges of 
our Univerſities; who are officers appointed to ſuperin- 
tend the behaviour of the members, and to enforce diſ- 
cipline.—5. Honorary Deans ; as the Dean of the Chapel- 
Royal at Sr. Zames's, who is ſo ſtiled on account of the 
dignity-of the perſon over whoſe chapel he preſides. As 
to the chapel of Sr. George, II indſor, there being Canons 
as well as a Dean, it is ſomething more than a mere 
chapel, and except in name, reſembles a collegiate 
church.—b. Deans of Provinces; or as they are ſome- 


times called Deans of Biſhops. Thus the Biſhop of Lon- 


2 


as ſuch, the Archbiſhop ſends his mandate for ſummon- 
ing the Biſhops of his Province, when a Convocation is 
to be aſſembled; which may perhaps account for calling 
him Dean of the Biſhops ; what the other parts of his 
office are, the books do not explain, nor do they men- 
tion whether there is a Dean for the Province of Doz. 
See Lynd.: Gib/.: 1 In}. g5 (a) in 1. 

Another diviſion of Deans, ariſing from the nature of 
their office, is into Deans of Spiritual promotions, and 
Deans of Lay promotions. Of the former kind are 
Deans of Pecyliars, with cure of ſouls, Deans of the 
Royal Chapels, and Deans of Chapters; though as to 
theſe laſt, a contrary opinion formerly prevailed. Per- 
haps too, Rural Deans might be added to the number. 
Of the latter kind are Deans of Peculiars, without cure 
of ſouls, who therefore may be, and frequently are, per- 
ſons not in holy orders. | | 

In reſpe&t of the manner of appointment, Deans are 
—1. Elefive;. as Deans of Chapters of the old founda- 
tion; though they are only ſo (like Biſhops) nominally, 
and in form; the King, being in fact the real patron.— 
2. Donative, as thole Deans of Chapters of the New 
Foundation, who are appointed by the King's letters- 
patent, and are inſtalled, under his command to the 
Chapter, without reſorting to the Biſhop either for ad- 
miſſion, or for a mandate of inſtallment ; jf that mode 
of promoting il prevails in reſpect to any of the new 
deaneries. Deans of the Royal Chapels are alſo dona- 
tive, the King appointing to them in the ſame way. 
So too may Deans of Peculiars, without cure of ſouls, 
be called; as the Dean of the Arches, who 1s appointed 
by commiſſion from the Archbiſhop of Canterbury; bur 
this mult be underſtocd in a large ſenſe of the word %. 
native, it being moſt uſually reitrained to ſpiritual pio- 


motions.— 3. Preſentative ; as ſome Deans of Peculiars 


with cure of ſouls, and the Deans of /ome chapters of the 
New Foundation, if not a//. Thus the Dean of Bale 
is preſented by the patron to the Biſhop of CH ic heften 
and from him receives inſtitution. This Deanery was 
founded by William the Conqueror. He hath eccleti- 
aſtical juriſdiction within the liberty of Bazre/, and is 
preſentable by the Duke of Montagu, and though inſtitu- 
ted and inducted by the Biſhop of Chiche/ter, is not ſub- 
ject to his viſitation. 1 N. Ab, Thus too the Dean of 
Glouceſter is preſented by the King to the Biſhop, with a 
mandate to admit him, and to give orders for his inſtal- 
ment.— 4. By virtue of another office ; as the Biſhop of 
London 1s Dean of the Province of Canterbury; and the 
Biſhop of St. David's, is Dean of his own Chapter. 

As to further particulars relative to the manner of com- 


ing to the poſſeſſion of Deaneries, ſee a long and learned 


hiſtorical account in 1 1. 95 (a.) . 4; from which 
1t appears that the right to appoint Deans of Cathedral 
and Collegiate Churches, and the mode of appointing 
them, mult generally depend, almoſt wholly, upon charters, 
uſage, or acts of parliament ; and if a caſe ſhould, by bare 
poſſibility, ariſe, where neither of thoſe rules could be 
had recourſe to, founderfbip ſeems the only true craterion 
of patronage. 

In reſpect of the manner of holding, Deans are either 
abſolute, or in commendam. But this applies only to Spi- 
ritual Deaneries. It is ſaid there are alſo Deputy Deans. 
A commendatory Dean may, with the Chapter, —_w a 

| iſhop. 
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biſhop. And if a Dear be elected biſhop, and before 


conſecration doth obtain diſpenſation to hold his dean- 
ery in commendam, ſuch Dean may well confirm, c. for 
his old title remains, and therefore confirmations, and 
other acts done by him, as Dean, are good in law. Latch 


237, 250: Palm. Rep. 465. 


A Dean and Chapter are the biſhop's council, to aſſiſt 
him in the affairs of religion, Sc. to conſult in deciding 
difficult controverſies, and conſent to every grant which 
the biſhop ſhall make to bind his ſucceſſors, Lc. 

A Dean that is ſolely ſeiſed of a diſtin poſſeſſion, hath 
an abſolute fee in him as well as a biſhop. 1 ft. 325. 
A Deanery is a ſpiritual promotion, and not a temporal 
one, though the Dean be appointed by the King; and 
the Dean and Chapter may be in part ſecular, and in part 
regular. Dyer 10: Palm. 500. As a deanery is a ſpiri- 
tual dignity, a man cannot be Dean and Prebendary in 
the ſame church. Dyer 273. 

DEATH ox PERSONS. There is a natural death of 
2 man, and a civil death: natural, where nature itſelf 
expires, and extinguiſhes; and civil, is where a man is 
not actually dead, but is adjudged ſo by law; as where 
he enters into religion, Ac. By Stat. 19 C. 2. c. 6, If 
any perſon for whoſe liſe any eſtate hath been granted, 
remain beyond ſea, or is otherwiſe abſent /een years, 
and no proof made of his being living, ſuch perſon ſhall 
be accounted naturally dead ; though if the party be 
after proved living at the time of eviction of any perſon, 
then the tenant, &c. may re-enter, and recover the pro- 
fits. And by Stat. 6 An. c. 18, perſons in reverſion or 
remainder, after the death of another, upon affidavit 
that they have cauſe to believe ſuch other dead, may 
move the Lord Chancellor to order the perſon to be pro- 
duced; and if he be not produced, he ſhall be taken as 
dead ; and thoſe claiming may enter, &c. See further 
titles Occupancy, Life-E/tate. 

A man ſeifed in fee of lands, made a leaſe in rever- 
ſion to L. D. for ninety-nine years, to commence after 
the deaths of J. D. and E. D. who had then a leaſe in 
poſſeſſion for the like term, if they or either of them ſo 


long lived: the plaintiff poſitively proved the death of 


J. D. but as to the death of E. D. the proof was that he 
had been reputed dead, and no body had heard of him 
for ſifteen years paſt; and the defendant not being able 
to prove that he was alive at any time within ſeven years, 
this caſe was adjudged within the Stat. 19 Cær. 2. c. 6. 


 Cartheaw 246. 


In law proceedings, the death ofeither party, between 
the verdict and judgment, ſhall not be error; ſo as judg- 
ment be entered in two terms. 16 Q 17 Car. 2. c. 8. See 
titles Amendment, Error. 

A Corporation never dies. 1 Wl. 184. 

Where the plaintiff dies after a verdict and before the 
day in bank, though the entry of the judgment be right, 
yet a /cire facias mult be ſued out before execution iſſue. 
i Wil. 302.—See titles Judgment, Execution, 

Where, on the death of parties to a ſuit, the writ, 
Sc. ſhall abate, See title Abatement. 

DEBATING SOCIETIES. See this Dict. titles Ho/:- 
days, Advertiſements. 

DE BENE ESSE. To take or do any thing de bene 
, is to accept or allow it as well done for the preſent; 
but when it comes to be more fully examined or tried, 
to ſtand or fall according to the merit of the thing in its 


* 


{ 


DEBT. 


own nature. As in Chancery, upon motion to have one 
of the leſs principal defendants in a cauſe examined as a 
witneſs, the Court (not then thoroughly examining the 
juſtice of it, or not hearing what may be objected on the 
other ſide) will often order ſuch a defendant to be ex- 
amined de bene (c, viz. That his depoſitions ſhail be 
taken, and allowed or ſuppreſſed at the hearing of the 
cauſe, upon the full debate of the matter, as the Court 
ſhall think fit; but in the interim they have a well-being, 
or conditional allowance. 3 C. 68. 

Where a complainant's witneſſes are aged, or ſick, or 
going beyond ſea, whereby the plaintiff thinks he is ia 
danger of loſing their teſtimony, the Court will order 
them to be examined we bene e//e ; ſo as to be valid, if 
the plaintiff hath not an opportunity of examining them 


afterwards; as if they die before anſwer, or do not re- 


turn, c. In either of which caſes, the depoſitions 
may be made uſe of in the court of Chancery, or at law : 
but if parties are alive and well, or do return, Sc. after 
anſwer, theſe depoſitions are not to be of force, for the 
witneſſes muſt be re-examined. | 

So alſo at Common law, the judges frequently take 
bail de bene ¶ , that is, to be allowed or diſallowed upon 
the exception, or approbation of the plaintiff's attorney; 
however, in the interim, they are good, or have a con- 
ditional allowance. Cv el. Declarations likewiſe are 
ſometimes delivered de bene e. See titles Declaration, 
Practice, Proceſs, &c. 

DEBENTURE. A ſoldier's debenture, ( fipendia de- 
bita) is in the nature of a bond or bill, to charge the 
Government to pay the eier creditor, or his afſigns, the 
ſum due upon the auditing the account of his arrears : 
it was firſt ordained by an act made during the Uſurpa- 
tion, anno 1649, and is mentioned in the act of oblivion, 
12 Car. 2. c. 8. They uſe debentures likewiſe in the 
Exchequer ; and debentures are given to the King's /or- 
wants, for the payment of their wages, board-wages, 
Sc. Alfo there are cuſtom-houſe debentures, Sc. 

DEBET ET DETINET, He oweth and detaineth.}] 
An action ſhall be always in the debet et detinet, when he 
who makes a bargain or contract, or lends money to an- 
other, or he to whom a bond is made, bringeth the ac- 
tion againſt him who is bounden, or party to the contract 
and bargain, or unto the lending of the money, Sc. 
See New Nat. Br. 119,—Sce poſe. title Des: II. 

DEBET ET SOLE T, If a perſon ſues to recover any 
right, whereof his anceſtor was diſſeiſed by the tenant cf 
his anceſior, then he uſeth the word deer alone in his 
writ, becauſe his anceſtor only was diſſeiſed, and the 
eſtate diſcontinued : but if he ſue for any thing that is 
now firſt of all denied bim, then he uſeth debet et /olct, 
by reaſon his anceſtor before him, and he himſelf uſually 
enjoyed the thing ſued for, until the preſent refuſal of 
the tenant. Reg. Orig. 140. The writ of /e4a ad molen- 
dinum is a writ of right, in the debet et ſolet, &c. F. N. B. 


98. 
DEBT. 
DezBIiTuUM.] In common parlance is a ſum of money 
due from one perſon to another. And if an action be 
brought, and the plaintiff recovers judgment, he may by 
law take either the perſon, or his real or perſonal. 
eſtate in execution, i. e. the moiety of his real eſtate, or 
the whole of the perſonal, if not more than ſufficient for 
payment of the ſum recovered and charges. 


In. 


DEBT I. 


In the legal ſenſe of the word, 4e is ſaid to be an ac- 
tion which lieth where a man ozw-7h another a certain 
ſum of money, either by a debt of record, by farcialry or 
bv fle contract; as on 2 judgment, obligation, or bar- 
gain for a thing ſold, or by contract, Sc. and the deb- 
tor will not pay the debt at the day agreed; then the 
creditor ſhall have action of debt againſt him for the 
ſame. See 2 Comm. 464. If a man contract to pay 
money for a thing which he hath bought; and the ſeller 
tzkes bond for the moe the contract is diſcharged, ſo 
that he ſha'l not have action of debt upon the contract, 
but on the nd. New Nat. Br. 208. 


I. Ir what C aſes Action Y Debt abililie; and ly whom, 
and ag ainſt cubom it may be brought. 
II. In what Amer it may be broug bt; * as ki d in the 
debet and detinet, and hore bn the detinet only, 
III. Hot it may be extinguiſhed. 


I. Tus legal acceptation of Jeb/, is a ſum of money 


due by certain and expreſs agreement: as, by a bond for 


a determinate ſum ; a bill, or note; a ſpecial bargain ; 
or rent reſerved on a leaſe ; where the quantity is fixed 
and ſpecific, and does not depend upon any ſubſequent 
valuation to ſettle it. The non-payment of theſe is an 
injury, for which the proper remedy is by action of deb, 
(F. N. B. 119,) to compel the performance of the con- 


tract, and recover the ſpecific ſum due. This is the 


thorteſt and ſureſt remedy ; particularly where the debt 
ariſes upon a ſpecialty, that is, upon a deed or inſtru- 
ment under ſeal. So alſo, if I verbally agree to pay a 
man a certain price for a certain parcel of goods, and 
fail in the performance, an action of debt lies againſt 
me; for this is alſo a determinate contract: but if I agree 
for no fettled price, I am not liable to an aQtion of debt, 
but a ſpecial action on the caſe, according to the nature 
of my contract. And indeed actions of debt are now ſel- 
dom brought but upon ſpecial contracts under ſeal; 
wherein the ſum due is clearly and preciſely expreſſed; 
for, in caſe of ſuch an action upon a ſimple contract, 
the plaintiff labours under two difteulties; Firſt, the de- 
fendant has here the ſame advantage, as in an action of 
detinue, that of waging his law, or purging himſelf of 
the debt by oath, if he thinks proper. 4 Rep. 94. Se- 
condly, in an action of debt, the plaintiff mult prove the 
whole debt he claims, or recover nothing at all. For the 
debt is one ſingle cauſe of action, fixed and determined; 
and which therefore, if the proof varies from the claim, 


cannot be looked upon as the ſame contract, whereof the 


performance 1 is ſued for.— But in actions of debt, where 
the contract is proved or admitted, if the defendant can 
ſhew that he has diſcharged any part of it, the plaintiff 
ſhall recover the reſidue. 1 Rc. Rep. 257: Salk, 664 : 
3 Comm. 154. 

When alſo the damages can be reduced by the aver- 
ment to a certainty, deb? will lie; 3 as on a covenant to 
pay ſo much per load for wood, Sc. So if in an action, 
1n which the plaintiff can only recover damages, there 
be judgment for him, he can afterwards bring debt for 
thoſe damages. Ball. N. P. (Svo.) 107. And as to caſes 
io which on actions of debt it is not neceſſary to prove 
the exact ſum laid in the declaration, See at * Doug. 
0, 732. inn, 


ETD binds himſelf in a fingle obligation, or with 
condition, to pay money at a day; or to deliver cor», g 
the like, and do not perform it accordingly, the obligee 
may bring action of %, for it. F. N B. 120. A min 
acknowledges by deed, that he hath ſo much of che 
money of J. S. due to him in his hands; here debt may 
be brought: and debt will lie on a talley ſealed. F. N. g. 
122: 1 F. 6. 55. A delivers 201 to B. to buy goods, 


and B. gives a receipt to A. teſtifying the delivery and 


receipt of the 201. but doth not promiſe to deliver the 
goods, Sc. A. may maintain debt upon this receipt. 
Dyer 20: 2 Bult. 256. If one binds himſelf to pay 
A. B. 10l. at one Guy: and 101. at another, after the fie{t 
day action of debt lies for 10/, being a ſeveral duty, 
2 Danv. Abr. 501. The nature of the bond, and of the 
condition, (if there is any) muſt be carefully attended 
to, to ſee if by non-payment of the firſt ſum the bond is 
forfeited. Vide Co. Lit. 292 6. 

Aclion of Jeb: lies upon a parol contra, and ſo doth 
action on the caſe, 1 Lil. 403. And wide ꝙ Reb. 87. If 
goods or money are deliver?d to a third perſon for my 
uſe, I may have action of debt or account for them. 
2 Danv, 404. Where money is delivered to a perſon, 
to be re- delivered again, the property is altered, and 
debt lies: but where a horſe, or any goods are thus de- 
livered, there detinue lies, becauſe the property is not 
altered; and the thing is known, whereas money is not. 
Oxver, 86: 1 NM. Abr. 603. 

Action of debt lies againſt the huſband, for goods 
which were delivered or ſold to the wife, if they come 
to the uſe of the huſband. 1 Lil. 400. If one delivers 
meat, drink, or clothes, to an infant, and he promiſes 
to pay for them, action of debt, or on the caſe, will lie 
againſt the infant. Though debt may not be brought 
on an account ſtated with an infant: and what is delivered 
muſt be averred to be for the neceſſary uſe of the infant. 
1 Lil. Abr. 401.—See title „unt. An attorney ſhall have 
action of debt againſt his client, for money, which he 
hath paid to any perſon for the client, for colts of ſuit, 


or unto his counſel, &c. 


An heir mediate may be ſued in debt as if he were im- 
mediate heir, &c. The heir may not bring action of 
debt for a debt due to his anceſtor ; though it be by ſpe- 
cialty, by which the party is bound to pay it to him and 
his heirs : the executor ſhall nevertheleſs have the action. 
Dyer 368: F. N. B. 120. Action of debt lies not againſt 
executors, upon a ſimple contract made with the teſtator. 

Rep. 87. 

: Before the Sat. 32 H. 8. c. 37, the heirs or executors 
of a man ſeiſed of a rent-ſervice, rent-charge, &c. in 
fee ſimple, or ſee-tail, had no remedy for the arrearages 
incurred in the life-time of the owner of ſuch rents: 
but by that ſtatute, the executors and adminiſtrators of 
tenants in fee-{imple, fee tail, or for life, of any rent, 
ſhall have din of debt for all arrearages of rent due in 
the life of the teſtator. 1 /. 162: 2 Danv. 492. 

A feme ſole ſeiſed of a rent in fee, Sc. which is be- 
hind and unpaid, takes huſband, and the rent is behind 
again, and then the wife dieth, by the ſaid Stat. 32 H. 8. 


c. 37, the huſband ſhall have the arrears due before 


marriage, and he hath a double remedy for the ſame. 
1 Inſt. 162. 
But by Sar. 8 An. c. 17, Any perſon having rent in 


| arrear "ou any leaſe for life or lives, may bring alien 
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of Jevt for ſuch rent, as where rent is due on a leaſe for 
years. Action of debt will lie againſt a leſſee, for rent 
due after the aſſignment of the leaſe; for the perſonal 

rivity of contract remains, notwithitanding the privity 
of eſtate is gone. 3 Rep. 22. But after the death of the 
leſſee, it is then a real contract, and runs with the land. 
Ce. Eliz. 55. When a leaſe is ended, the duty in re- 
ſpect of the rent remains, and debt lieth by: reaſon of the 

— ty of contract between leſſor and leſſee, 2 Cre. 227 : 

Nelf. Abr. 604. If debt be brought by an executor 

for arrears of rent ended, it is local ſtill, and mult be 
laid where the land lies. Hob. 37. Action of cbr may 
be had againſt the e in any place; but if it be brought 
againſt an aſignee, it muſt be where the land lieth: and 
upon the privity of contract, it is to be brought againſt 
the leſſee where the land is. Latch 197, 271: 2 Leon. 
c. 28. 

Debt for rent on a leaſe againſt affgnee is local. Barker 
v. Dormer, 1 Show. 191. 

In ſome caſes action of t will lie, although there be 
no contract betwixt the party that brings the action, and 
him againſt whom brought; for there may be a duty 


created by law, for which action will lie. 2 Saund. 343» | 


366, Debt lieth againſt a ſheriff, for money levied in 
execution. 1 Lil. Abr. 403. Action of debt lies againſt 
a gaoler for permitting a priſoner committed in execu- 
tion to eſcape; becauſe thereupon the law makes the 
gaoler debtor: but where the party is not in execution, 
there action on the caſe only lies for damages ſuffered dy 
the eſcape. 1 Saund. 218: 1 Lil. Abr. 402. 

A perion may have debt upon an arbitrament: alſo 
debt lies for money recovered upon a judgment, Oc. 
And upon a recovery in the ſuperior courts at min- 
fer, the plaintiff muſt bring the action in Midd!/ex, the 
record being there; but a /i. fac. to execute judgment, 
muit be where the original was, and follow it. New Nat. 
Br. 267, 268, Oc. 

When judgment is had in the King*s Bench, and a 
writ of error brought in the Exchequer chamber, or in 
Parliament; yet an action of debt will lie on the judg- 
ment: in this caſe, if the plaintiff levies part of his 
money, by elegit, he may likewiſe bring debt for the re- 
ſid ue. 1 Sd. 184, 236. 

Whatever the laws order any one to pay, that becomes 
inſtantly a debt, which he hath be fore- hand contracted 
to diſcharge. And this implied agreement 1t is, that 
gives the plaintiff a right to inſtitute a ſecond action, 
founded merely on the general contract, in order to re- 


cover ſuch damages or ſum of money, as are aſſeſſed by 


the jury, and adjudged by the court to be due from the 


- defendant to the plaintiff in any former ation. So that 


if he hath once obtained a judgment againſt another for 
a certain ſum, and neglects to take out execution there- 
upon, he may afterwards bring an action of debt upon 
this judgment; (1 Rel. Abr. 600, 1;) and ſhall not be 
put upon the proof of the original cauſe of action; but 
upon ſhowing the judgment once obtained, ſtill in full 
force, and yet unſatished, the law immediately implies, 
tnat by the original contract of ſociety the defendant 
hath contracted a debt, and is bound to pay. This me- 
thod ſeems to have been invented, when real actions were 
more in uſe than at preſent, and damages were permitted 
to be recovered thereon; in order to have the benefit of 


a writ of capias, to take the defendant's body in execu- | 
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tion for thoſe damages ; which proceſs was allowable in 
an action of debt, (in conſequence of the Hat. 25 Ed. 3. 
c. 17,) bur not in an action real. Wherefore, ſince the 
diſuſe of thoſe real actions, actions of debt upon judg- 
ment in perſonal ſuits have been preity much diſcoun- 
tenanced by the Courts, as being generally vexatious 
and oppreſſive, by harraſſing the defendant with the colts 
of two actions inſtead of one. 4 Comm. 160. 

Debt will lie upon the judgment of a Foreign Court, 
and the plainti# need not ſhow the ground of the judg- 
ment; but it 15 not to be declared on as a matter of re- 
cord, for jt is here but of the nature of a ſimple-con- 
tract debt: therefore in ſuch caſe the judgment is ſuffi- 
cient only to eſtabliſh a demand, and put the defendant 
to impeach the juſtice of it, or ſhow the ſame to have 
been unduly or irregularly obtained. And as it is but a 
ſimple contract, at will alſo lie on it. Valter v. 
Witter, Doug. Eh in which ſeveral other caſes on the 
lame point are alſo cited and reported. 

If a man recovers debt or damages in London, on action 
brought there by the cuſtom of the city, which lies not 
at Common law; when it is become a debt by the jodg- 
ment, action of debt lies in the courts at Ver upon 
this judgment. 2 Danv. 449. 

Action of debt will lie for breach of a by-law ; or, for 
amercement in a court-leet, &c. 1 Lil. 400: 5 Rep. 64: 
Hob. 259. And action of debt is ſometimes grounded on 
an act of parliament; as upon Stat. 2 Ed. 6. c. 13, for 
not ſetting out tithes: Sat. 27 El. c. 13, againit the 
hundred for a robbery, Sc. Againſt phyſicians in Lon- 
don, for practiſing without licence, by Stat. 14 & 15 H. 
8. c. 5.—By aflignees of a commiſſion of bankrupt, Stat. 
1 Jac. 1. c. 15, c.—A college ſhall have action of debt 
for commons of any ſtudent; adjudged, Pa/ch. g Fac. 
B. R.—And in general, all the caſes ſhow that wherever 
indebitatus nfJumfit is maintainable, debt alſo is. Doug. 6. 
per Buller ]. 

For debt to a biſhop, or parſon, after his death, his 
executors ſhall have the action: but of a dean and chap- 
ter, mayor and commonalty, Cc. the ſucceſſors are in- 
titled to the action of debt. F. N. B. 120. Action of 
debt lies on arecogniſance ; ſo upon a ſtatute-merchant, 
it being in nature of a bond or obligation : but it is 
otherwiſe in caſe of a ſtatute-ſtaple. 2 Dunv. 497. 

In bringing this action, it is a general rule, that the 
party himſelf, to whom the debt is originally due, whilſt 
he doth live, muſt bring the action; and after his death, 
his executors, Sc. And the action muſt be brought 
againſt the party himſelf that doth originally owe the 
debt, whilſt he is living; and after his death, it may 
be brought againſt the executor, if he make any; or 
otherwiſe againſt the adminiſtrator; and if the Ordin: ary 
appoint none, agai»{t the Ordinary himfelf; and if he 
die poſſeſſed of the goods, againſt his executor, Ac. And 
alſo againit executors of executors in infinitum. Dyer 24, 
471: 3 Rep.9: 2 Broxwnl. 207. 


II. The form of the writ of Jeb? is ſometimes in the 
debet ET detinet, and ſometimes in the detinet only; that 
is, the writ ſtates, either that the defendant cwwes, and 
unjuſtly Jetains the debt or thing in queſtion, or only 
that he unjuſtly Aan it. It is brought in the deber, as 
well as detinet, when ſued by one of the original con- 
tracting parties who perſonally gave the credit, againſt 

the 


- 
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the other who perſonally incurred the debt, or againſt | 


his heirs, if they are bound to the payment; as by the 


obligee againſt the obligor, the landlord againſt the te- 


nant, c. But, if it be brought by, or againſt an ex- 
ecutor for a debt due to or from the teſtator, this, not 
being his own debt, ſhall be ſued for in the d+/inct only. 
F. N. B. 119. So alſo if the action be for goods, for 
corn, or an horſe, the writ ſhall be in the dent only; 
for nothing but a ſum of money, for which I (or my an- 
ceſtors in my name) have perſonally contracted, is pro- 
perly conſidered as my debt. And indeed a writ of debt 
in the detinet only, for goods and chattels, is neither 
more nor leſs, than a mere writ of ; and is fol- 
lowed by the very ſame judgment. Ra/?. Eutr. 174: 

Comm. 156. 

Io debt, if it be demanded by original, the proceſs is 


ſummons, attachment and diſtreſs; and upon a defau!t 


of ſufficiency, on a ii returned, proceſs to the outlawry, 
tc. And the judgment in debt, where the demand is 
in the debet £9 detinet, is to recover the debt, damages 


and coſts of ſuit; and the defendant in mi/ericordia. 1 Shep. 


Abr. 523. Where the plaintiff in debt declares on ſome 
ſpecialty, or contract for a ſum of money, it mult be cer- 
tainly demanded, and no other; and the demand can- 
not be of a leſſer ſum, but it muſt be ſhown how the re- 
mainder was ſatisfied : but in an action upon a ſtatute, 
that gives a certain ſum for the penalty, though leſs be 
recovered than the plaintiff lays, it will be good. Cre. 
Fac. 498. If action of debt is brought on a ſpecialty, 
bill, bond, leaſe, Oc. the ſeveral writings muſt be well 


- conſidered by which the plaintiff warrants his action, and 


the ſum due is to be rightly ſet forth ; and if it be debt 
for rent, the time of commencement, and ending, Sc. 
In debt on ſingle bill or upon judgment, the defendant 
may plead payment (before the action brought) in bar; 
and pending an action, on bond, Oc. the defendant 
may bring in principal, intereſt and coſts : and the court 
ſhall give judgment to diſcharge the defendant. Sat. 
4 & 5 An. c. 16. See title Bond. 

If the action be brought for money, it muſt be in the 
debet & detinet ; but if goods or chattels, it muſt be in the 


Adetinet only. 50 Ed. 3 16: 1 Roll. Abr. —If an executor 


brings debt for any thing in right of his teſtator, it mult 

be in the detinzet only. Moor 560: 1 Rel. Abr. bo, 603. 
If an executor brings an action upon an obligation made 

to the teſtator, where the day of payment incurred after 


the death of the teſtator, yet the writ ſhall be in the de- 


tinet only, for he brings the action as executor. Lane 80: 
S. P. 20 H. 6. 5: 1 Rol. Abr. Coz. S. C. ; 
So if a man binds himſelf to the teſtator to pay him 


100 J. when ſuch a thing ſhall happen; if it happens after 


the death of the teſtator, yet the writ by the execnzor (hall 
be in the detinet only. 20 H. 6. 6: 1 RI. 461. 692, 

If in an account an executor recovers a debt due to his 
teſtator, in action for the arrearages thereupon, the writ 
ſhall be in the de7inet only, for though the action is con- 
verted into a debt by the account, yet it is the ſame thing 
which was received in the life of the teſtator, Cro. Elix. 
326: Cro. Face 545: 5 Co. 31. 

If the executor ſells the goods of the teſtator for a cer- 
tain ſum, he ſhall have action for this in the deber de- 


inet. 1 Rol. Abr. 602. 


If an executor having lands by an extent upon a ſtatute 
made to the teſtator, and naming himſelf execator, by 


| deed leaſes them for three years, rendering rent, gc. if 


an action is afterwards brought by him for his rent. 
it muſt be in the d-be! f7 detinet, becauſe it is founded 
upon his cv» contract. Lane 80: Cro. Fac. 685: Winch 
80, S. C: Brown, 205 : 1. Mod. 185.8. P. 

So an executor, being leſſee for years of a rectory in the 
right of the teſlator, may have action upon 2 Ed. 6. c. 13, 
for not ſetting out tithes in the d+ber Y detinet, becaule' 
founded upon a wrong in his ten time, and by the ſtatute 
it is given to the party grieved. Cro. Jac. 545. 

Alſo action againſt an executor thall be in the detinet 
only, for he is chargeable no farther than he has aſſets. 
11 H. 4. 16: 1 Rel. Abr. 603. 

In an action againſt an executor for rent, incurred in 
the life of the teſtator, the writ ſhall be in the inet 
only. 11 H.6. 36: 1 Rel. Abr. 603. 

But if an action be brought againſt an executor for the 
arrearages of a rent, reſerved upon a leaſe for yesrs, and 
incurred after the death of the teſtator, the writ ſhall be 
in the dee Y detinet, becauſe the executor is charged of 
his 0-2 poſſeſſion. 1 Rel. Abr. 603 :; C. Eliz. 711 : Moor 
566: 1 Brownl. 56: Co. Fac. 411. And the declaration 
is againſt him as aſjzuee, not as executor. : 

If an action is brought againſt baron and Feme, upon an 
obligation entered into by the fome before marriage, it ſhall 
be in the debet et detinet; for by the marriage all the per- 
ſonal goods and power of diſpoſing of the real eltate are 
by law given the huſband, which he has to his own uſe, 
and not as executors, who have them only to the uſe of 
another. 5 Co. 36: 3 Leon: 206, S. C. | 

So if an action is brought upon a 59nd againſt the heir 
of the obligor, it ſhall be in the debet ef detinet, becauſe 
he hath the aſſets in his own right. 5 Co. 36, 


III. If a man accepts an 94/igation for a debt due by ſim- 
ple contract, this extinguiſhes the contract, but the accept- 
ance of an «b/igation, for a debt due by another osten, 
is no bar of the firſt obligation. 13 H. 4. c. 1: 1 Roll. 
Abr. 604. i. e. if between the ſame parties. See title Ben 
V: Acceptance: Payment. <4 

In debt upon an obligation, the defendant cannot plead 
nit debet, but mult deny the deed by pleading non , faftum 
for the ſeal of the party, continuing, it muſt be diſſol- 
ved co ligamine quo ligatum eſt. Hard. 332. 

But if the debt be due by e conrad, then he may 
plead ui debet, for it does not appear that there is any 
debt continuing. Hob. 218. 

In abt for rent, if it be by deed, the proper plea is 20 
ft fuctum; but if it be withrut deed, the defendant may 
plead aon demifit, nothing in arrear, or that he never en- 
tered, 2 Iuſt. 651: Hard. 332. 

In 4e for the arrears of an anuity granted for life, 
nil debet is no good plea, for the action is merely founded 
upon the deed, for without it no action can be maintained, 
and though by the death of the grantee the nature of the 
action is changed, the annuity being determined; yer 
this proves not but that the action is founded upon the 
deed. Keiky. 147. f 

But in 4: for the arrears of a rent-charge, by will de- 
viſed to the plaintiff's wife for life, againſt the aminiſtra- 
tor of the occupier of the land, ni detiner is a good plea, 
for the will is no deed, nor wants any delivery; adjudged, 
and ſaid the action was not ſo much grounded upon the 
will itſelf as upon the fature, by which men are _—_ 
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by will to diſpoſe of their lands and rents iſſuing out 
thereof. Hard. 322. 
In debt upon Sz. 2& 3 E. 6. c. 13, for not ſetting forth 


tithes, Not guilty, or nil debet are good iſſues; 2 luft. 651: 


Oo. Eliz. 621. S. P; becauſe by the action the defendant 
is charged with a fert, and if he is not guilty of the bert, 
he does not owe the debt. 

In debt upon a contract, the defendant cannot plead the 
contract was for a leſs ſum, or otherwiſe than the plain- 
tiff has declared, and traverſe the contract in the declara- 
tion laid, but may wage his law. Moor 49. See further Com. 
Dig. title Debt, and this Dictionary titles An; Amp. 
fit ; Information, Oc. And as to ſetting off mutual debts, 
See title Set-. 

Den To Tart KN. Under this word 4+3/tum all 
things due to the King are comprehended; as all rents, 
fines, iſſues, and amercements, and other duties received 
or levied by the ſheriff; for debt in the larger ſenſe ſigni- 
fies whatever any man owes. 2 I». 198. The King's 
delt is to be ſatisfied before that of a ſubject, and until 
his det be paid, he may protect the dc6/or from the arreſt 
of others. And by Stat. 33 H. 3. c. 39, all obligations 
made to the King hall have the ſame force as a Statute- 
Staple: 1 If. 130. But by Stat. 25 E.3. f. 5. c. 19, 
notwithſtanding the King's protection, creditors may pro- 
ceed to judgment againſt their debtors, with a get exe- 
cutio till the King's debts be paid. Lands, c. of the King": 
d:btor and accountant, may be ſold as well after his death, 
as in his life-time: But if the accountant or 4-4/cy to the 
King had a gquietus during his life, his heir ſhall be diſ- 
charged of the debt. Stat. 27 Flix. cap. 3. A perſon be- 
ing in det to the King, purchaſes a leaſe to him and his 
wife, and dies: the term in the wife's hands is liable to 
the debt, 2 Rol. Abr. 157. Though it is ſaid if he pur- 
chaſe lands to him and his wife for life, and to their heirs : 
ſuch lands in the hands of the wife, are not extendible 
after the huſband's death, for the King's debt. Dyer 255. 

If a tenant in tail, becomes indebted to the King, by 
receipt of the King's money, or otherwiſe: unleſs it be by 
judgment, recogni/ance, obligation, or Other Jpecialty origi- 


| nally due to the King, or ſome other to his uſe; and then 


dies, the land in the hands of the iſſue in tail ſhall not be 
extended : But it may, in either of thoſe four caſes. 7 
Rev. 21, 22. By the Common law, the King for his 
dibt had execution of the body, lands and goods of the 
debtor : By Magna Charta, 9 H. 3. c. 8. the King's deb. 
ſhall not be levied on lands, where the goods and chattels 
of the debtor are ſufficient to levy the debt; for in ſuch 
caſe, the ſheriff ought not to extend the lands and tene- 
ments of the King's debtor, or of his heir, Sc. 2 If. 19. 
Alfo pledges ſhall not be diſtrained, when the principal is 
ſufficient: Though in both caſes it muſt be made ap- 
pear to the ſheriff; in the one, that there are goods and 
chattels enough, and in the other, that the ſheriff may 
levy the King's debt on the principal. bid. Sheriffs 
having received the King's debt, upon their next account 
are to diſcharge the debtors, on pain to forfeit treble va- 
lue; and the ſheriffs are to give tallies to the King's debtors 
on payment. Stat. 3 Ed. 1. c. 19. See Stat. 25 Geo. 3. 
c. 35, regulating the ſale of extended eſtates, on motion to 
the Court of Exchequer, by the Attorney General. See 
further alſo titles Execution ; King; Prerogative, and Cm. 
Dis. title Debt, ad fin. | 

The King's debtor committed by the Court of Exche- 
w_ to = Fleet, brought into B. R. by habeas corpus, 

OL, 4, 


—v—vy—ę—— 


DECEIT. 


and ſurrendered in diſcharge of his bail, may be removed 
again to the Fleet by an habeas corpus from the Exchequer, 
1 Will. 248. 

DEBTEE-EXECUTOR. If a perſon indebted to ano- 
ther makes his creditor or debtee his executor ; or if ſuch 
creditor obtains letter of adminiſtration to his debtor ; he 
may retain ſufficient to pay himſelf before any other cre- 
ditors whoſe debts are of equal degree. Plvd. 543. See 
title Executor. 

DEB'TORS. A work of the nature of this Dictionary 
is by no means adapted to political diſquilitions on the 


_ propriety of ine for debi—nor to hiftorical details 


of the proceedings of foreign nations on the ſubject. The 
Legiſlature, who are the proper, and indeed the o 
legal judges, of what regulations on the ſubje& are ne 
ceſſary, have repeatedly interfered for the relief of hone/?, 
unfortunate debtors, (too generally a {mall part of the num- 
ber confined,) by inſolvent ads; and the liberty of the 
ſubye&, in this particular, has in the preſent reign been 
much favoured'by the laws relative to arreffs,—vee title 
Arrefts ; Priſoners, What further, in a Commercial State 
like Great Britain may be ſafe and neceſſary, will no doubt 
be done without any hints or ſuggeltions of private per- 
ſons; whoſe opinions, however reſpectable, can be of very 
little publick weight. 

By Stat. 25 Geo. 3. c. 45, for the Courts of Conſci- 
ence in Londou, Middleſex and Seuthwark, the proviſions 
of which are extended by Stat. 26 Geo. 3. c. 38, nearly 
totidem werbis, to ALL Courts fer the recovery of ſmall 
debts; No debtor committed to gaol for a debt not ex- 
cceding 205. ſhall be kept in cuſtody on any pretence what- 
foever, more than twenty-days—nor for a debt between 
that and 40. more than forty days—then to be diſcharg- 
ed without payment of fees, on forfeiture by the gaoler 
of 5 J. In caſe only of fraudulent concealment of money 
or goods by the debtor, the time of confinement may 
be enlarged, in the firſt inſtance to 30 days, and in the 
latter to 60. | 

DEBTS, Paionirr or, See titles ; Executor; 
Mortgage. | _ 

DECEIT, Deceptio.] A ſubtle trick or device, where- 
unto may be referred all manner of craft and colluſion, 
uſed to deceive and defraud another, by any means 
whatſoever, which hath no other or more proper name 
than deceit to diſtinguiſh the offence, V. Symb. ſect. 68. 

There is a writ called a Wz1iT os Drerir that lies for 
one that receives injury or damage from him that duth 
any thing Jeceirfully in the name of another perſon ; by 
which he is deceived or injured ; which writ is either 
original or judicial. Reg. Orig. 112 : Old Nat. Br. 50. 

Deseit is an offence at common law, and by ſtatute : 
and all practices of defrauding or endeavouring to defraud 
another of his right, are puniſhable by fine and impri- 
ſonment ; and if for cheating, by pillory, Sc. See title 
Cheats. Serjeants, counſellors, attornies, and others do- 
ing any manner of deceit, are to be impriioned a year and 
a day; alſo pleaders by deceit ſhall be expelled the court. 
Stet. 3 Ed. 1. cap. 29. 

If a fine be levied by d-cezr, or if one recover land by 
deceit, the fine, and the recovery, ſhall be void. 3 Rep. 77. 
and if a man be attorney for another in a real action 
againſt the demandant, and afterwards by covin between 
ſuch attorney and the demandant, the attorney makes de- 
fault, by which the land is loft, the tenant who loſt the 
land ſhall have a writ of det againk the attorney, 
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J. N B. 95. So writ of deceit lies to ſet aſide a fine and 
recovery in C. B. of lands in ancient demeſne. 2 JF7//.17. 
In a precipe quod reddat, if the ſheriff return the tenant 
ſommoned, where he was not ſummoned, by which the 
defendant loſeth his land by default at the grand cape re- 
turned; the tenant ſhall have a writ of deceit againſt him 
who recovered, and againſt the ſheriff for his falſe re- 
turn; and by that writ the tenant ſhall be reſtored unto 
his land again: and the ſheriff ſhall be puniſhed for his fal- 
fity. F. V. B. 97. If a man bring a writ of deceit againſt him 
that recovers in the firſt action, and the ſheriff return him 
ſummoned, upon which for non-ſummons in that action 
on finding the ſame the recovery is reverſed; in this caſe 
the defendant ſhall not have writ of deceit to recover the 
land again, if he were not ſummoned : but he ſhall have 
his remedy againſt the ſheriff. Rol. 407. 621, And 
where debt was brought, and the defendant pleaded in 
abatement, and the plea was over-ruled, the attornies on 
both ſides by deceit between them, to the end the plaintiff 
might recover his debt, entered another judgment when 
it ſhould have been a re/pondeas oufter ; and it was held 
that the writ of deceit would not lie to reverſe the record, 
but only to recover damages. 4:4. 622. 

If in a ſuit or action, another perſon ſhall come into 
court and pretend he is party to the ſuit, and ſo let judg- 
ment be had, or ſome other damage done to the party 

himſelf; or if one have cauſe to have an action, and ano- 
ther brings it in his name, and lets judgment go by non- 
ſuit, or the like; the injured party may have this writ of 
deceit. F. N. B. 96: March 48. 

If any one forge a ſtatute, c. in my name, and ſueth 
a capias thereupon, for which I am arreſted; I ſhall have 
a writ of deceit againſt him that forged it, and againſt him 

who ſued forth the writ of capias, c. And if a perſon 
procure another to ſue an action againſt me to trouble 
me, I ſhall have a writ of deceit. F. N. B. 96. 
There are many frauds and deceirs provided againſt by 
ſtatute, relating to artificers, bakers, brewers, victuallers, 
falſe weights and meaſures, Sc. which are liable to pe- 
nalties and puniſhment in proportion to the offence com- 
mitted. And writ of deceit lies in various caſes, for not 
performing a bargain ; or not ſelling good commodities, 
Oc. 1 Inf. 357. 
On almoſt all occaſions, where a perſon is deceived or 
injured, and where anciently remedy was ſought by the 
writ of deceit, an action on the caſe for damages, in nature 
of a writ of deceit is now more uſually brought. And 
indeed it is the only remedy for a lord of a manour in 
or out of ancient demeſne, to reverſe a fine or recovery 
had in the king's court, of lands lying within his juriſdic- 
tion, which would otherwiſe be thereby turned into frank- 
fee. And this may be brought by the lord againit the 
parties and ceſtui que uſe of ſuch fine and recovery; and 
thereby he thall obtain judgment not only for damages 
(which are uſually remitted) but alſo to recover his court 
and juriſdiction over the lands, and to annul the former 
proceedings. 3 Lev. 415, 419: Raft. Ent. 100 6: Lutw. 
711, 749- | 2 1 2 

DECENNARY, A town or tithing conſiſting (origi- 
nally) of ten families of freeholders. Ten tithings compo- 
ſed an hundred. The inſtitution of decennaries (or frant- 

pledges) is imputed to Afred. In theſe decennaries the 


Whole neighbourhood or tithing of freemen were mutu- 


ally pledges for each other's good behavicur, 1 Comm, 
114. See poſt Deciners,. 


DECLARATION, 


DECEM TALES. When a full jury doth not appear 
at a trial at bar; then a writ goes to the ſheriff appores+ 
decem tales, c. whereby a ſupply is made of jurymen to 
proceed in the trial. See title 70%. | 

DECIES TANTUM, A writ that lies on Star. 38 F. 
3- c. 12, againſt a juror, who hath taken money of either 
party for giving his verdict to recover ten times the ſum 


| taken, See title Fury. This writ alſo lies againſt e 


that procure ſuch an inqueſt; who ſhall be further pu- 

niſhed by impriſonment for a year. Reg. Orig. 188: F. N. 

B. 171 : Stat. 38 Ed. 3. cap. 12. | | 
DECIMATION, Decimatio.] The punifhing every ten- 


ſoldier by lot, was termed decimatio legionis : it likewiſe 


Agnifies tithing, or paying a tenth part. There was a 
decimation during the time of the U/urper 1655. 

ECINERS, DECENNIERS, ox DOZINERS, Ye. 
cennarii.] In our ancient law, ſuch as were wont to have the 
overſight of the Friburghs, or views of frank-pledge, for the 
maintenance of the King's peace; and the limits or com- 
paſs of their juriſdiction was called Decenna, becauſe it 
commonly conſiſted of ten houſholds; as every perſon, 
bound for himſelf and his neighbours to keep the peace, 
was ſtiled Decennier. Bract. lib. 3. tract. 2. c. 15. 

Theſe ſeem to have had large authority in the time of 
the Saxons, taking knowledge of cauſes within their 
circuits, and redrefling wrongs by way of judgment, and 
compelling men thereunto, as appears in the laws of 
King Edward the Confefſor, Lambard, Numb. 32. But 
of late decennicr is not uſed for the chief man of a 
dizein, or dozcin; but he that is ſworn to the king's 
peace, and by oath of loyalty to the prince, is ſettled in 
the ſociety of a dozcin, 

A dozein ſeemed to extend ſo far as a leet extendeth ; 
becauſe in leets the oath of loyalty is adminiſtered by the 
ſteward, and taken by all ſuch as are twelve years old, 
and upwards, dwelling within the precin& of the leet 
where they are ſworn. F. N. B. 161. There are now 
no other dozens but leets; and there is a great diverſity 
between ancient and modern times, in this point of law 
and government. 2 1. 73. See 1 Comm, 114: 4 Comm, 
25 2: and ante Decennary. 


:  _DECLARATION, 


Declaratie, Narraiio.] A legal ſpecitication, on record, 
of the cauſe of action, by a plaintiff againſt a defen dant. 
In the King's Bench, when the defendant is brought 
into court by bill of Milalgſer, upon a ſuppoſed treſpats, 
in order to give the court a juriſdiction, the —_ may 
declare in whatever action, or charge the defendant with 
whatever injury he thinks proper, unleſs he has held 
him to bail by a ſpecial ac ctiam; which the plaintiff is 
then bound to purſue. And fo alſo, in order to have 
the benefit of a capzas to ſecure the defendant's perſon, 
it was the antient practice, and is therefore ſtill warrant- 
able, in the Common Pleas, to ſue out a writ of treſpaſs 
quare clauſum fregit, for breaking the plaintiff's clole : 
and when the defendant 1s once brought in upon this 
writ, the plaintiff declares in what action the nature of 
his true injury may require; as in an action of covenant, 
or on the caſe for breach of contract, or other leſs forci- 
ble tranſgreſſion: (2 Ventr. 159:) unleſs, by holding the 
defendant to bail on a ſpecial ac ciam, he has bound 
himſelf to declare accordingly. 3 Comm. 293. See titles 

Ac etiam; Capias ; Common-Plcas. ; 
g 


* 
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4 DECLARATION. 


fn either caſe, the declaration ſhould correſpond with 
the proceſs, in the names and deſcriptions of the parties: 
for if there be a material variance, the court will let aſide 
the proceedings : unleſs where the proceſs is taken out 
againſt the defendant by a wrong name, and he appears 
by his right name, there the plaintiff may declare againſt 
him by the name in which he appears, ſtating that he was ar- 
relled by the other name: for by appearing, the defendant 
admits himſelf to be the perſon ſued; and ſo the variance 
is immaterial, 3 Term Rep. 611. 

The ſubſtantial rules of pleading according to which 
declarations are to be drawn are founded in ſtrong ſenſe 
and the ſoundeſt and cloſeſt logic, and ſo appear when 
well underſtood and explained; though by being mil- 
underſtood and miſapplied, they are often made ute of 
as inſtruments of chicane. 1 Burr. 319. 

Rules reſpecting the form of the Declaration. — The parties 
plaintiffor demandant, defendant or tenant, ought to be well 
named. — The time of a matter charged in the declara- 
tion ought to be certainly alledged: and therefore in 
«//ump/it, the day being omitted on which the promiſe is 
made, it is bad. 2. 94: Pl. Com. 24.—A certain place 
ought to be alledged where every fact material and tra- 
verſable was done. Kitch. 226: — The giſt, and every 
thing, that is of the eſſence of the plaintiff's action, 
muſt be ſet forth in the declaration. That ſeems properly 
to be the eſſence of the action without which the court 
could have no ſufficient grounds to give judgment. Dec. 
1. 85 —lt the declaration be not ſufficient on which to 
tound a judgment, this may be moved in arreſt of judg- 
ment after verdict. 15:4. — J he declaration muſt ſhew a 
ticle in the plaintiff, See Crs, Elix. 325: Moor 598.—In 
all caſes where an intereſt or eſtate commences upon con- 
dition, the plaintiff ought to ſhew it in his declaration, 
and aver the performance of it; but when the intereſt of 
the eſtate paſſes preſently, and veſts in the grantee, and 
is to be defeated by condition; there the plaintiff may 
count generally, and the condition ſhall be pleaded by him 


who is to take advantage of ir. 7 Co. 10: Lil. Reg. 418. 


The declaration muit contain ſuch certain affirmation 
that it may be traverſed ; for if there be no certain af- 
firmation to make the declaration itfelf traverſable, it 
will not be cured after a verdict, becauſe it is a defect in 
ſubſtance. Co. Lit. 303: OG. Jac. 361: 2 Bulf. 214: Cro. 
Ez. 33, 441: 2 Sawid. 3 19.— If a declaration be good 
in part, though bad as to another part, the plaintiff is 
entitled to judgment for ſo much as is well alledged, 


Rel. Abr. 784, 5; 2 Show. 103: 1 Salt. 133: Vide 3 
Burr. 1235. 

For preventing unneceſſary length of declarations, it 
has been ſpecially ordered, that in actions of covenant, 
the declaration is not to repeat more of the deed than is 
neceſſary for the aſſignment of the breach, and not to 
repeat the covenant in the concluſion.—lIn actions of 
ilander, long preambles to be forbor'n, and no more in- 
ducement than what is neceſſary for the maintenance of 
the action; but when it requires a ſpecial inducement, 
or col/oquium.—In actions upon general Natutes, the de- 
claration not to repeat the ſtatute, but to conclude 
* againit the form of the ſtatute in ſuch caſe made and 
provided. In actions of debt upon judgment had in 
the Courts at Weſtminſter, to recite only the judgment; 
but if on a judgment had by, or againſt an executor or 


—— - — — 


eſpecially it it be not of an entire demand. 10 C. 115: | 
before the end of the term next after the return of the 


| 


adminiſtrator, then the action of debt upon that judg« 
ment, to repeat the declaration and judgment. R. M. 
1654. $13.—In a declaration on action founded on a 
deed, the plaintiff need not ſet forth more than that part 
which is neceſlary to entitle him to recover. Comp. 665. 
And it will be ſuflicient to ſtate the ſubſtance and legal 
eſfect even of ſuch part; which is ſhorter, and not liable to 
miſ-recitals and literal miſtakes. The diſtinction is be- 
tween that which may be rejected as ſurpluſage (which 
might have been ſtruck out on motion) and what can- 
not: where the declaration contains impertinent matter, 
foreign to the cauſe, and which the Maſter on a reference 
to him would ſtrike out (irrelevant covenants for in- 
ſtance), that will be rejected by the Court and need not 
be proved. But if the very ground of the action is miſ- 
ſtated, as where the plaintiff undertakes to recite that 


part of a deed on which the action is founded, and it is 


miſ-recited, that will be fatal: for then the caſe declared 
on is different from that which is proved, and he muſt 
recover ſecundum allegata et probata. Doug. 665. Briflow v. 
Wright and anciher; and the notes there. 

Of Declarations, in Chief, De bene «Je, and By-the-by.,—- 
There are two ways in which the plaintiff may declare, 
the one on the return-day of the writ, which 1s called, 
de bene e/Je, conditionally, until ſpecial, or common bail 
be filed; the other after the day for filing common bail, 
or when the defendant has juſtified his bail, which is called 
in chief, If to ſpeed the cauſe, the former is the beſt way 
of proceeding. And a rule to plead may be given on the 
ſame day.— When a Declaration is filed de bene ee, till 
common bail or appearance entered, or till ſpecial bail be 
filed, notice that it is ſo filed mull be given to the defen- 
dant in writing. mpey K. B. 

The plaintiff cannot declare in chief, unleſs common 
bail be filed by the defendant, or plaintiff has done it 
for him. Smith v. Painter, 2 Term Rep. 719 : 1 Term. Rep. 
635: Cooke v. Raven. And it mult be filed the term the 
writ is returnable. Hard. 138. 

When the defendant has filed common or ſpecial bail 
for himſelf, any perſon may deliver or file a Declaration 
againſt him by-the-by, at any time during the term 
wherein the proceſs againlt the defendant is returnable, 
ſedente curia ; and the practice hath been, that the plain 
tiff, at whoſe ſuit the proceſs is, might declare againſt 
the defendant in as many actions as he thinks fit, before 
the end of the next term, after the return of the proceſs. 
Inpey. K. B. 177. See 4 Burr. 2180. 

Of the time of d:claring.— The plaintiff muſt declare 


proceſs ;z or the defendant may fign a n-pros (except in 


| replevin) without entering any rule to declare, and the 


defendant ſhall have colts taxed as uſual. Sat. 13 Car. 2. 
c. 2. 95. And no rule to declare need be given in A. B. 
either by bill or original. 

By the general rules of law, a plaintiff mult declare 
againſt a defendant within twelve month after the re- 
turn of the writ. But by the rules of the court, if he 
do not deliver his Declaration within two terms, the de- 
fendant may fign judgment of ou-pros. Though unleſs 
he takes ſuch advantage of the plaintiff*s neglect, the 
plaintiif may ſtill deliver a Declaration within the year. 
2 {erm Rep. 112: 3 Term Rep. 123. The defendant can- 
not ſign a vn re, unleſs he enter his appearance within 


the term the writ is returnable. Hardy, 138; 2 l 


3A2 Kees. 
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Nen 719. To prevent a v ret being figned, the plain- 


nf may get a Side-bar rule. if the defendant is not in 
cuſtody, the laſt day of the ſecond term, for time to de- 
dlate, until the firit day of the next term; and he may 


have as many rules as he likes, from term to term, but 


there mult be two in a term, v. one from the firit day 


of the term to the laſt day, and the other from the laſt 


day to the firſt day of the next term. But the defen- 


vant may, if he thinks proper, move the court, that the | 


laſt rule may be peremptory. Impey, K. B. 

In all Notices of Declarations, care is to be taken that 
the cauſe be properly named, as well as the court in 
which the ſuit is inflituted; and in notices of Declara- 
tion, the nature of the action is to be expreſſed, and at 
whoſe ſuit proſecuted, and the time limited to plead to 
jnch Declarauon.. R. T. 1 Gee. 2. 


Of entitling, and laying the day and place in Declarations, 


It is uſual when the cauſe of action will admit of it, to 
entitle the Declaration generally, of the term in which 
the writ 1s returnable ; but it ſhould always be entitled, 
after the time when the cauſe of action is ſtated to have 
accrued : therefore where the cauſe of action is ſtated to 
have accrued after the firſt day of the term in which the 
writ is returnable, the Declaration ſhould be entitled of 
a ſubſequent day in that term, and not of the term gene- 
rally; for as a general title refers to the firſt day of the 
term, upon ſuch a title it would appear, that the action 
was commenced before the cauſe of it accrued. Yet 
where the cauſe of action was ſtated to have accrued on 
the firſt day of the term, the court on demurrer held, that 
the declaration might be entitled of the term generally, 
for the delivery of the declaration is the act of the party, 


and in antient times it could not have been delivered 


till the fitting of the court; ſo that the cauſe of action 
might well have accrued, before the actual delivery of the 
Declaration. 1 Term Rep. 116: Vide 2 Lev. 176: and 3 
{erm Rep. 624. 

It the cauſe of action ariſes within the term the De- 
claration is of, then do not*entitle it as of the term 
generally, but make a ſpecial day after the cauſe of ac- 


tion accrued, as, Thur/day next after the Morrow of 


Al Souls, in Michaelmas Term, in the 32d year of the 
reign of King George 3.“ inſtead of © Michaelmas Term” 

enerally. a 

If the plaintiff declares on a note, the day is material, 
and an eſſential part of the agreement, from which he 
cannot vary; ſo on a bond or other writing; but in the 
caſe of a common aſ/ump/fit, the day is alledged only for 
| form, and therefore the defendant cannot confine the 
plaintiff to the day alledged in the Declaration. Sr. 
21: Lide Co. Lit. 283: Ploud, Com. 24 a. 

In other caſes, as in treſpaſs, aſſault, battery, c. the 
day is immaterial, but is in general laid after the cauſe 
of action accrued, and before the term or time of which 
the Declaration is intitled. | 

In local actions, where poſſeſſion of land is to be re- 
covered, or damages for an actual treſpaſs, or for waſte, 
Ac. affecting land, the plaintiff muſt lay his Declaration, 
or declare his injury to have happened in the very county 
and place where it really did happen; but in tranſitory 
actions, for injuries that might have happened any where, 
as debt, detinue, ſlander, and the like, the plaintiff may 
declare in what county he pleaſes, and, then, the trial 
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mult be had in that county in which the Declaration . 
laid, a Comm. 294. See titles Action; Venue. 

In action of debt, upon a bond, the plaintiff in his 
declaration muſt alledge a place where the bond was made, 


becauſe the jury ſhould come from that place; and if 


this be omitted, the declaration is ill. Dyer 15, 39: 1 N, 
Ar. 619. N 
It is good to lay large and ſufficient damages in decla- 
rations: and damages ſhall not be given for that which 
is not contained in the declaration, and only for what is 
materially alledged. 10 Rep. 115: 1 Lill. Abr. 381. 

Where a declaration is defeGive, it is ſometimes aided 
by the ſtatutes of amendment and jeofails, c. but they 
help only matters of form, not matters of ſubllance, 
5 Rep. 35. See titles Amendment: Practice. 

On filing Declarations, copies thereof are ſerved on the 
defendants or their attornies, Cc. And by an order 
of all the judges, (12 U. 3.) the plaintiff's attorney is not 
obliged to deliver the defendant's attorney the original 
Declaration ; but inſtead of it, is to deliver a true copy of 
the Declaration; apon delivery or tender whereof, the de- 
fendant's attorney ſhall pay for ſuch copy after the rate of 
44. per ſheet, Sc. and if any perſon refuſe to pay for the 
copy tendered, the ſaid copy is to be left in the office, 
with the clerk that keeps the files of Declarations, and 
thereupon the plaintiff's attorney giving rule to plead, 
may, for want of a plea, ſign judgment; and before any 
plea ſhall be received, the defendant's attorney 1s to pay 
for the copy of the declaration, 

And by another order, (7rin 2 Geo, 2,) in every cauſe, 
where ſpecial or common bail is filed, and notice given 
to the plaintiff, a copy of the Declaration ſhall be deli- 
vered to the attorney for the defendant, who ſhall pay 
for it according to the uſual rate ; but if the defendant's 
attorney, or, his clerk in his abſence, refuſes to pay 
for ſuch copy; or if it happens the habitation of the 
attorney for the defendant, be unknown to the attor- 
ney for the plaintiff; then it ſhall be lawful to leave the 
copy with the officer of the court appointed for filing 
Declarations, which ſhall be good, giving notice, &c.— 
There are ſeveral other rules of Court as to the filing 
and delivering Declarations, Sc. for which ſee the ſeveral 
books of Practice, and further this Dict. titles Prac- 
tice: Proceſs, Priſoner, Cc. | 

DECREE. The judgment of a court of equity on any 


bill preferred. See title Chancery. 


A decree in Chancery is of the like nature with a 
judgment at Common-law. Chan. Rep. 234. 

Where there is but one witneſs againſt the defendant's 
anſwer, the plaintiff can have no decree. 1 Jun. 161. 

Where no ordinary proceſs upon the firſt decree will 
ſerve for the execution thereof, there muſt be a new bill 
to pray execution of the firſt decree by a ſecond decree. 
2 Chan. Rep. 127, 128. See title Chancery. 

Verbal agreement, though ſubſequent to the decree, yet 
ſhall not ſtay the execution of it, but the remedy mult 
be by original bill. 2 Chan. Caſes 8. 

Whenever a decree is entered by conſent, the merits 
of it ſhall never after be enquired into, unleſs there be 
an objection, that the word conſent be ſtruck out of the 
order. MS. Norcot v. Norcot. 

Several queſtions and diſputes were heretofore warmly 
agitated, as to the authority of the Maſter of the Rol!s 
to hear and determine cauſes; and as to his general 

| | power 
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power in the Court of Chancery: to quiet which, it 
was declared by Stat. 3 Ce. 2. c. 3o, that all orders and 
decrees by him made, except ſuch as by the courle of the 
court were appropriated to the great ſeal alone, ſhould 
be deemed to be valid, ſubject nevertheleſs to be dil- 
charged or allowed by the Lord Chancellor; and fo as 
they ſhall not be inrolled till che ſame are figned by his 
Lordſhip. : 

If either party to the ſuit thinks himſelf aggrieved by 
a decree, he may petition the Chancellor for a re-bearing, 
whether it was heard before the Chancellor himſelf or 
any of the Judges ſitting for him, or before the Maſter of 
the Rolls. For in all caſes it is the Chancellor's decree 
and muſt be ſigned by him before it is enrolled; which is 
done of courſe, unleſs a re-hearing be defired. Every 
petition for a rehearing mutt be ſigned by two counſel, 
uſually ſuch as have been concerned in the cauſe; cer- 
tifying that they apprehend the cauſe is proper to be 
re-heard. And upon the re hearing, all the evidence 
taken in the cauſe, whether read before or not, is then 
admitted to be read; becauſe it is the decree of the 
Chancellor himſelf, who only fits to hear reaſons why 
it ſhould not be enrolled and perfected, at which time 
all omiſſions of either evidence or argument may be ſup- 
plied. G15. Rep. 151, 2.—But after the decree is once 
ſigned and enrolled, it cannot be re-heard or rectiſied 
but by Bill of Review, or by appeal to the Houle 
of Lords. 

A Bill of Review, may be had upon apparent error in 
judgment, appearing upon the face of the decree ; or by 
ſpecial leave of the court, upon oath made, of the diſ- 
covery of new matter or evidence, which could not poſ- 
ſibly be had or uſed at the time when the decree paſſed. 
But no new evidence or matter then in the knowledge of 
the parties, and which might have been uſed before, 
ſhall be a ſufficient ground for a Bill of Review. 3 Comm. 
454. See further this Diet. title Chancery ; and Yn. title 
Decree. 

On a new bill to carry a decree into execution, the 
Court may vary and alter what is thought proper; but on 
a re-hearing, no father than the petition extends ; but if 
the petition be againſt the decree in general, though 
particular reaſons are given, the whole is open; but 
otherwiſe it is, if the petition be only againſt one or two 
particulars, Sel. Cafes in Chan. 13, 14. 

The rule of court is, that on appeal the whole cauſe is 
open; but on a re-hearing, only ſo much as is petitioned 
againſt ; if all do not petition, it is open only to the pe- 
titioners. S. C. C. 24. 

Decree may be altered upon proper application, the 

ſame term it is pronounced, without a re-hearing. No 
original bill can be to vacate à dectee ſigned and en- 
rolled. Matters, proper to be excepted to upon the 
Maſter's report, ſhall never be objected to a decree after 
the report confirmed. 7 Fin. Abr. 400. 
A decree gained by fraud, may be ſet aſide by petition, 
as well as a judgment at law by motion: à tiert may 
ſuch decree be let aſide by bill. 3 P. unt. 111. If a de- 
cree be obtained and enrolled, fo that the cauſe cannot 
be re-heard, then there is no remedy but by bill of re- 
view, which muſt be on error appearing on the face of the 
decree, or on matters ſubſequent thereto, as a xeleate, 
or a receipt diſcovered ſince. 3 7. // ms. 371, 


| ties. 1 /nſt, 171. It is ſometimes called a charter, carta, 
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DECRETALS, Decretales.] A volume of the Canoe 
Law, ſo called, containing the decrees of ſundry Popes ; 
or a Digeſt of the canons of all the councils that per- 
tained to one matter under one head. See title Cano- Law. 

DECURIARE. To bring into order. Men. Ang. tom. 1. 


p. 243. 
DEDBANA, Ded-bane Sax. ] An actual homicide, or 


manſlaughter. Leg. H. 1. c. 85. 

DEDI, This word amounts to a warranty in law ; as 
if it be ſaid in a deed or conveyance, That A. B. hath 
Given, He. to C. D. it is a warranty to him and his heirs. 
Co. Lit. 304. Allo dedi imports a power of giving any 
thing. Hob. 12. See titles Conveyance : Deed. 

DEDICATION-DAY, Feſium Dedicationis.] The feaſt 
of dedication of churches, or rather the feaſt-day of the 
Saint and Patron of a church ; which was celebrated not 
only by the inhabitants of the place, but by thoſe of all 
the neighbouring villages, who uſually came thither ; and 
ſuch aſſemblies were allowed as lawful: It was uſual for 
the people to feaſt and drink on thoſe days ; and in many 
parts of England, they ſtill meet every year in villages 
for "oy purpoſe, which days are called Feaſs or & ales. 
Conmvel. 

DEDIMUS POTESTATEM. Is a writ or commiſ- 
ſion given to one or more private perſons, for the ſpeed- 
ing ſome act appertaining to a judge, or ſome court: 
And it is granted moſt commonly upon ſuggeſtion, that 
the party who is to do ſomething before a judge, or in 
court, is ſo weak that he cannot travel; as where a per- 
ſon lives ia the country, to take an anſwer in Chancery ; 
to examine witneſſes in a cauſe depending in that court; 
to levy a fine in the Common Pleas, Ec.—On renew- 
ing the commiſſion of the peace, there cometh a writ of 
dedimus poteflatem out of Chancery, directed to ſome an- 
cient jultice, to take the oath of him, which is newly 
inſerted, See title Juſtices. 

Depimus PoTESTATEM DE ATTORNATO ASIEN Do. 
As the words of writs do command the defendant to ap- 
pear, Sc. anciently the judges would not ſuffer the par- 
ties to make attornies in any action or ſuit, without the 
King's writ of Dedimus Pote/tatem, to receive their at- 
tornies : But now by flatutes, the plaintiff or defendant 
may make attornies in ſuits without ſuch writs. New 
Nat. Br. 55, 56. See title Atornies. 


D E E D, 

Facrum.] An inſtrument in parchment, or paper, but 
chiefly in parchment, comprehending a contract or bar- 
gain between party and party; or an agreement of the 
parties thereto, for the matters therein contained : And 
it conſiſts of three principal points, writing, ſealing and 
aclivery ; writing, to expreſs the contents; ſealing, to 
teitify the conſent of the parties; and delivery, to make 
it binding and perfect. Terms de Ley. 


I. What a Deed is. 
II. The Requifites to make à good Deed, 
III. How a Deed may be avoided. 
IV. Pos of the inrolling, expeſition and pleading of 
eed's, 


I. A Deep is a Writing ſealed and delivered by the par- 


from 


from its materials; but moſt uſually, when applied to 
the tranſaction of private ſubjects, it is called a deed, in 
Latin fa#tum, becauſe it is the moſt ſolemn and au- 
thentic a that a man can poſlibly perform, with re- 
lation to the diſpoſal of his property; and therefore a 
man ſhall always be pe by his own deed, or not per- 


- mitted to aver or prove any thing in contradiction to 


what he has once ſo ſolemnly and deliberately avowed. 
Plowd. 434. If a deed be made by more parties than 
one, there ought to be regularly as many copies of it 
as there are parties, and each ſhould be cut or indented 
(formerly in acute angles, infar dentinm, like the teeth of 
a ſaw, but at preſent in a waving line) on the top or 


ſides to tally, or correſpond with the other; which deed, 


ſo made, is called an Iadenture. Formerly, when deeds 
were more conciſe than at preſent, it was uſual to 
write both parts on the ſame piece of parchment, be- 
ginning at the middle and continuing to the contrary 
ends, with ſome word or letters of the alphabet written 
between them ; through which the parchment was cut, 
either in a ſtrait or indented line, in ſuch a manner as 
to leave half the word on one part and half on the other. 
Deeds thus made were denominated /jz2rapha by the 
canoniſts, and with us chirographa, or hand-writings. 
Mirror, c. 2. f 27 ; the word cirographum or cyrographum 
being uſually that which is divided in making the in- 


. dentures of a fine. See title Chirograph.—But at length 
indentiog only has come into uſe, without cutting 


through any letters at all; and it ſeems at preſent to 
ſerve for little other purpoſe, than to give name to the 
ſpecies of the deed. See further 1 /»/7. 229 (a) in n.— 
When the ſeveral parts of an indenture are interchange- 
ably executed by the ſeveral parties, that part or copy 
which is executed by the grantor 1s uſually called the 
O/iginal, and the reſt are Cornterparts; though of late it is 
molt frequent for all the parties to execute every part, 
which renders them all originals. A deed made by one 
party only is not indented, but po//:4 or ſhaved quite 
even; and therefore called a dced-fo/!, or a ſingle deed, 
Litt. 9 371, 2. 

A deed poll is ſaid to be a deed teſlifying that only one 
of the parties to the agreement hath put his ſeal to the 
ſame, where ſuch party is the principal or only perſon, 
whoſe conſent or act is neceſſary to the deed: and it is 
therefore a plain deed, without indenting, and 1s uſed 
when the vendor, for example, only ſeals, and there is 


no need of the vendee's ſealing a counterpart, becauſe 


the nature of the contract is ſuch, as to require no cove- 
nant from the vendee, c. Co. Lit. 55. 

The ſeveral parts of deeds by indenture, are belong- 
ing to the feoffor, grantor, or leſſor, who have one; the 
feoffee, grantee, or leflee, who have another; and ſome 
other perſons, as truſtees, a third, &c. and the deed- 
poll which is ſingle, and of but one part, is delivered to 
the feoffee, or grantee, &c. 

All the parts of a deed indented, in judgment of law, 
make but one intire deed ; but every part is of as great 
force as all the paris together, and they are elteemed the 
mutual acts of either party, who may be bound by either 
par: of the ſame, and the words cf the indenture are the 
words of either party, Sc. But a deed poll is the ſole 
deed of him that makes it, and tl.e words thereof ſhall 
he ſaid to be his words, and bind him only. Placud. 134, 


421: Lit. /. 370. 
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II. r. Tae rirsr rrQvISITE of a deed is, that there 
be perſons able to contract and be contracted with, for the 
purpoſes intended by the deed; and alſo a thing, or 


ſubject matter to be contracted for; all which muſt be 


expreſſed by ſufficient names. Co. Lit. 35. So as in 
every grant, there muſt be a grantor, a grantee, and a 
thing granted; in every leaſe, a leſſor, a leſſee, and a 
thipg demiſed, 3 | 

Some perſons are di/a/led to contract by Common-lavy, 
and ſome by ſtatute ; ſome abſolutely, and ſome /ecundur; 
quid only; as in caſe of infants, feme coverts, ideots, 
perſons nm compes mentis, aliens, tenants in tail, eccleſi- 
aſtical perſons, and others; ſome of which may not make 
any deeds or eſtates by them at all, others but fo and ſo 
limited and qualified, Stat. 32 Hen. 8. cap. 28.—8ee tit, 
Leaſes, | | 
Diſabilities to make deeds, Sc. are chiefly amongſt 
perſons of non-ſane memory, infants, aliens, women 
who have huſbands, men who have wives, Oc. perſons 
born deaf and dumb, perſons attaint of treaſon or felony, 
or, in a præmunire, clerks convict, tenant in tail, eccle- 
ſiaſtical perſons, as biſhops, parſons, and the like, with 
reſpect to lands, c. which they hold as ſuch; joint- 
tenants, tenants in common, coparceners, diſſeiſors, 
diſſeiſſees, &c. See theſe ſeveral titles. t 
He who has only an eſtate for his own or another's 
life, or a leaſe for years of land, may give, grant, or 
charge it at his pleaſure for ſo long as his eftate laſts; 
and 1t will be good to all purpoſes, and againſt all per- 
ſons for that time. 

And a man who has an eſtate in land to him and his 
wife, and his heirs, may make what eſtate he will of it, 
and this will be good againſt all but his wife, and that 
for her life only. 7 Co. 12: Co. Lit. 42: Perk. g 182. 

The King for the greatneſs of his perſon, is diſabled 
to take by deed in pars; and therefore if a feoffment be 
made to him there, and livery of ſeiſin be made upon it, 
this will be void; but he is to take by matter of record. 
which is of an higher nature than a deed. Fitz. Tait and 
Feoffment 21. | 

Leaſes made to the King by colleges, deans and chap- 
ters, or any other, having a ſpiritual or ecclefialtical 
living, againſt the Sat. 13 Elix. c. 10, are reſtrained by 
the ſame act, as well as leaſes made to common perſons. 

Co. 14. 

: The names of the parties to deeds ſerve to diſtinguiſh 
perſons, and to make the perſon intended certain; yet 
miſtakes in this, unleſs they be very groſs, will not hurt, 
nihil facit error nominis cum de corpore conftat. Bulſt. 21, 22: 
2 Bulft. 302,303: Co. Lit. 3: Perk. $ 36. 

But it the name ot baptiſm or ſurname be miſtaken, as 
John for Thomas, &c. this is dangerous, Moor 407, 897. 
And ſee 2 Bulſt. 70: Perk. 9 39. 

It is alſo prudent to add the addition of each party, as 
the place of e/idence, with his or her degree, profeſſion, or 
myſtery. | | | . 

There are many deſcriptions of grantors and grantees ; 
as (1) Proper names of baptiſm and ſurnames, and the 
names of corporations, or bodies politic or corporate. 
(2) Names of dignities, office, and the like. And theſe 
(of both forts) will admit a deſcription made good by re- 
putation. And ſo land will paſs to one, by the name of 
a /on, Who is a bajtard; ſo to one by the name of a wwe, 

wit 
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who is not a wife, 27 Ed. 3. 85: Bal. 3; if they be 
reputed or known by that name. Hob. 32. 

There muſt be ſuch a perſon in M at the time of the 

deed made as is namec, and the parties muſt be able to 
ive, and capable to receive that which is given or grant- 
ed by the deed. Plowwd. 345: Co. Lit. 2, 3: Perk. 43. 52. 

And therefore if an annuity be granted to the right 
heirs of F.S. he being then living, this is void; for 
there is none ſuch, nor can be whilſt he lives. Perk. 

2. See Cro. Car. 22. | 

If a man gets another name by common eſteem than 
his right name, and he is known by his other name, his 
deed made by this other name may be good. 6 Co. 36: 
Co. Lit. 3: Perk. 541. 

The miſtake is leſs dangerous where any other part 
of the deed, or ſome other addition, ſhall make the per- 
ſon intended certain. 6 Co. 36: C. Lit. 3: Perk. & 40. 

As to the ſubject-matter of Contracts, Grants, Sc. 
See this Di. title Grant, and other proper titles. 

2. The deed muſt be founded upon good and ſufficient 
conſideration, Not upon an uſurious contract, (Stat, 
<13 Elix. c.8,) nor upon fraud or colluſion, either to de- 
ceive purchaſors bona fide, (Stat. 27 Elix. c. 4,) or juſt and 
lawful creditors; (Stat. 13 E/:z. c. 5 ;) any of which bad 
conſiderations will vacate the deed, and ſubje& ſuch 
perſons, as put the ſame in ure, to forfeitures, and of- 
ten to impriſonment. A deed alſo or other grant, made 
without any conſideration, 1s as it were, of no effect ; 
for it is conſtrued to inure, or to be effectual only to the 
uſe of the grantor himſelf. Perk. F 533. The conſider- 
ation may be either a good or a valuable one. See fur- 
ther title Confideration, and peft. III. 

In deeds, the confideration is a principal thing to give 


them effect: and the foundation of deeds ought always 


to be honeſt. That a deed was executed upon a corrupt 
agreement, dehors the deed, may be averred in pleading. 
See the caſe of Collins and Blanteru, a new and very pe- 
culiar caſe. 2 //. 341, &c, 

3. The deed muſt be witten, or (as is the caſe at pre- 
ſent with many inſtruments, ſuch as Bonds, Policies of 
Inſurance, &c.) printed; for it may be in any character, 
or any language ; but it muſt be upon paper or parch- 


ment. For if it be written on ſtone, board, linen, lea- 


ther, or the like, it is no deed, Co. Litt. 229: F. N. B. 
122. 

All the matter and form of a deed, muſt be written 
before the ſealing and delivery of it; for if a man ſeals 
and delivers an empty piece of parchment or paper, al- 
though he therewithal gives commandment that an obli- 
gation or other matter ſhall be written in it, which is 
done accordingly, yet this will not make it a good deed, 
Co. Lit. 171: Perk. g. 118, 119: See Moor 28: Hetley 
136, 7. | 

A deed may be written in any hand, as in text, court 
or Roman hand; or in any language, as in Latin or 
French, and is as good as a deed written in Engli/p, and 
in a ſecretary hand, 2 Co. 3 

It may be written either in a piece of looſe paper or 
perchment, or in a paper or parchment ſewed in a book. 
Bro, Oblig. 67: Co. Lit. 137, 139. 

A deed muſt alſo have the regular Stamps, impoſed on 
it by the ſeveral ſtatutes, for the increaſe of the public 
re venue; elſe it cannot be given in evidence. 


4 


N 


Formerly many conyeyances were made by aol, or 
word of mouth only, without writing; but this giving 
a handle to a variety of frauds, the Stat. 29 Car. 2. c. 3, 
enacts, that no leaſe, eſtate, or interelt in lands, tene- 
ments, or hereditaments, made by livery of ſeiſin, or by 
parol only, (except leaſes not exceeding three years from 
the making, and whereupon the reſerved rent is at leait 


two-thirds of the real value) ſhall be looked upon as of 
| greater force than a leaſe or eſtate at will; nor ſhall any 


aſſignment, grant, or ſurrender of any intereſt in any 
freehold hereditaments be valid ; unleſs in both caſes 
the ſame be put in writing, and ſigned by the party 
granting, or his agent, lawfully authoriſed in writing. 
See title Frauds. 

4. The matter written muſt be gay and orderly ſer 
forth; that is, there muſt be words ſufficient to ſpecify 
the agreement, and bind the parties ; which ſufficiency 
muſt be left to the courts of law to determine. Cs. Lit. 
225. For it is not abſolutely neceſſary in law, to have 
all the formal parts that are uſually drawn out in Deca, 
ſo as there be ſufficient words to declare clearly and le- 
gally the party's meaning. But, as theſe formal and 
orderly parts are calculated to convey that meaning in 
the cleareſt, diſtincteſt, and moſt effectual manner, and 
have been well conſidered and ſettled by the wiſdom of 
ſucceſſive ages, it is prudent not to depart from them 
without good reaſon or urgent neceſlity ; therefore they 
ſhall be recapitulated in their uſual order. See 1 I». 6. 

It may in the firſt place be generally obſerved with re- 
gard to the words requiſite in a deed; that they depend 
upon the eſtate intended to be conveyed. It a man 
would purchaſe lands or tenements in fee-/ample, it be- 
hoves him to have theſe words in his purchaſe, Ie hate 


and to hold to him and to his heirs; for theſe words, hi: 


heirs, (only) make the eſtate of inheritance, in all fecft- 
ments and grants. Put this is to be underſtood of natu- 
ral bodies: for if lands be given to a ſole body politic 
or corporate, (as to a biſhop, parſon, vicar, maſter of 
an hoſpital, Sc.) there, to give him an eſtate of inhe- 
ritance in his politic or corporate capacity, he muſt ute 
theſe words, To have and to hold to him and his ſucceſſors. 
Co. Lit. 8, Oc. | | 

If an eltate-zac/ is intended” to be created, the words 
mult be, To hade and te hold to him and to the heirs of his 
body. See title Fee. 

The inſertion of the word being or ſucce/prs, as the cafe 
requires, is therefore abſolutely neceſſary in conveyances- 
of eltates of inheritance; for if a man purchaſe lands by 
theſe words, To hawe and to hold to him for ever, he has 
but an eftate for term of life. See Co. Lit. 8 b. Ye. 

We may now proceed more particularly to obſerve on 
the formal and orderly parts of a Deed. 


The Premiſes are uſed to ſet forth the number and | 


names of the parties, with their additions or titles. 
They alſo contain the recital, if any, of ſuch deeds, 
agreements, or matters of fact, as are neceſſary to ex- 
plain the reaſons upon which the preſent tranſaction is 
founded; and herein alſo is ſet down the conſideration 
upon which the deed is made. And then follows the 

certainty of the grantor, grantee, and thing granted. 
Next come the Habendum and Tenendum. Ihe office of 
the habendum, is properly to determine what eſtate or in- 
tereſt is granted by the deed; though this may be per- 
formed, and ſometimes is performed in the premites. 
| lg 
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In which caſe the habendum may leſſen, enlarge, explain, 
or qualify, but not totally contradict or be repugnant to, 
the eſtate granted in the premiſes. As if a grant be © to 
A. and the heirs of his body,“ in the premiſes, habendum 
% to him and his heirs for ever, or vice ver/a, here A. 
has an eſtate tail, and a fee-ſimple expectant thereon, 
Co. Litt. 21: 2 Roll. Rep. 19, 23: Cro. Fac. 476. But, 
had it been in the premiſes, ** to him and his heirs,” 


- babendum, to him for life,” the Habendum would be 


utterly void. 2 Rep. 23: 8 Rep. 56; for an eſtate of in- 
heritance is veſted in him before the hahendum comes, 
and ſhall not afterwards be taken away, or deveſted, by 


it. The fenendum, and to hold,“ is now of very little 


uſe, and is only kept in by cuſtom. It was ſometimes 
formerly uſed to ſignify the tenure, by which the eſtate 
granted was to be holden ; viz. © tenendum per ſervitium 


_ militare, in burgagio, in libero ſocagio, &c,” But, all theſe 


being now reduced to free and common ſocage, the te- 
nure is never ſpecified. Before the ſtatute of quia emp- 
tores, 18 Ed. 1. fl. 1, it was alſo ſometimes uſed to de- 
note the lord of whom the land ſhould be holden ; but 
that ſtatute directing all future purchaſers to hold, not 
of the immediate grantor, but of the chief lord of the 
fee; this uſe of the terenaum hath been alſo antiquated ; 
though for a long time after we find it mentioned in an- 
cient Charters, that the tenements ſhall be holden 4e ca- 
pitalibus dominis feodi, but, as this expreſſed nothing more 


than the ſtatute had already provided for, it gradually 


grew out of uſe. See title Tenure. 

Next follow the Terms of tipulation, if any, upon which 
the grant is made: the firſt of which is the reddendum, or 
reſervation, -whereby the grantor doth create or reſerve 
ſome new thing to himſelt out of what he had before 
granted. As © rendering therefore yearly the ſum of 
ten ſhillings, or a pepper corn, or two days? ploughing, 
or the like.” Under the pure feodal ſyſtem, this ren- 
der, reditus, return, or rent, conſiſted in chivalry, prin- 
eipally of military ſervices; in villenage, of the moſt 
ſlaviſh offices ; and in ſocage it uſually conſiſts of money, 
though it may ſtill conſiſt of ſervices, or of any other 
certain profit. To make a reddendum good, if it be of 
any thing newly created by the deed, the reſervation 


muſt be to the grantors, or ſome, or one of them, and 


not to any ſtranger to the deed. Phd. 13: 8 Rep. 71. 
But if it be of ancient ſervices or the like, annexed to 
the land, then the reſervation may be to the lord of the 
fee. 

Another of the terms upon which a grant may be 
made is a Condition; as to which ſee fully title Condition, 

Next may follow the clauſe of Warranty. 

This was anciently inſerted in deeds to ſecure the 
eſtate to the grantee and his heirs, Sc. and was a cove- 
uant real, annexed to the land granted, by which the 
grantor and his heirs were bound to warrant the ſame to 
the grantee and his heirs, and that they ſhould quietly 
hold and enjoy it; or upon voucher, Sc. the grantor 
ſhould yield other lands, to the value of what ſhould be 
evicted. See further title Warranty. 

After warranty uſually follow Covenants, or conven- 
tions ; which are clauſes of agreement contained in a 
deed, whereby either party may ſtipulate for the truth of 
certain facts, or may bind himſelf to perform, or give, 
ſomething to the other. Thus the grantor may cove- 


nant that he hath a right to convey ; or for the gran- | 


' covenant to pay his rent, or keep the premiſes in repair, 


tee's quiet enjoyment; or the like; the grantee may 


Sc. If the covenantor covenants for himſelf and his 
heirs, it is then a covenant real, and deſcends upon the 
heirs, who are bound to perform it, provided they have 
aſſets by deſcent, but not otherwiſe: if he covenants 
alſo for his exccntors and a4minitrators, his perſonal aflets, 
as well as his real, are likewiſe pledged for the perform. 
ance of the covenant; which makes ſuch covenant a bet- 
ter ſecurity than any warranty. It is alſo in ſome re. 
ſpects a leſs ſecurity, and therefore more beneficial to 
the grantor; who uſually covenants only for the acts of 
himſelf, and his anceſtors, whereas a general warranty 
extended to all mankind. For which reaſons the cove. 
nant has in modern practice totally ſuperſeded the other. 
See fully this Dic. titles Mets, Covenant, Aſſignment, 
Heir. 

Laſtly, comes the Conclu/im,, which mentions the exe- 
cution and date of the deed, or the time of its being 
given or executed, either expreſsly, or by reference to 
ſome day or year before- mentioned. Not but a deed is 
good, although it mention no date: or hath a falſe date, 
or even if it hath an impoſſible date, as the 3oth of 
February, provided the real day of its being dated or 
given, that 1s delivered, can be proved. Co. Lit. 46; 
Dyer 28 —vee further title Date. 

5. A fi/th requiſite for making a good deed is the read. 
ing of it. This is neceſſary, wherever any of the parties 
deſire it, and, if it be not done on his requeſt, the deed 
is void as to him. If he can, he ſhould read it himſelf; 
if he be blind or illiterate, another muſt read it to him. 
If it be read falſly, it will be void; at leaſt for ſo much 
as is miſ-recited : unleſs it be agreed by colluſion, that 
the deed ſhall be read falſe, on purpoſe to make it void ; 
for in ſuch caſe it ſhall bind the fraudulent party. 2 Rep. 


3. 9: 11 Rep. 27. 


6. It is requiſite that the party or parties, whoſe deed it 
is, ſhould /ea!, and now in molt cales ſhould An it alſo. 
The uſe of ſeals, as a mark of authenticity to letters and 
other inſtruments in writing, is extremely ancient. We 
read of it among the Jes and Per/iens in the earlieſt and 
moſt ſacred records of hiſtory. But in the times of our 
Saxon anceſtors, they were not much in uſe in Englan/. 
The method of the Saxons was for ſuch as could write to 
ſubſcribe their names, and, whether they could write or 
not, to affix the ſign of the croſs; which cuſtom our il- 
literate vulgar do, for the molt part, to this day keep 
up ; by ſigning a croſs for their mark, when unable to 
write their names. In like manner, the Normans, at 
their firſt ſettlement in Frauce, uſed the practice of ſeal- 
ing only, without writing their names: which cuſtom 
continued, when learning made its way among them, 
though the reaſon for doing it had ceaſed ; and hence 
the charter of Edward the Confiſſor to Weftminfter- Abbey, 
himſelf being brought up in Normandy, was witneſſed 
only by his ſeal, and is generally thought to be the old- 
eſt ſealed charter of any authenticity in England. Lam“. 
Archeion 51.—At the Conqueſt, the Norman lords brought 
over into this Kingdom their own fathions ; and intro- 
duced waxen ſeals only, inſtead of the Englifb methods 
of writing their names, and ſigning with the ſign of the 
croſs. Ingulph. And in the reign of Edward I, every 
freeman, and even ſuch of the more ſubſtantial villeins 
as were fit to be put upon juries, had their diſtin par- 
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ticular ſeals, Stat. Fon. 14 Ed. 1. Coats of Arms were 
not introduced into ſeals, nor indeed into any other uſe, 


till about the reign of Re I. who brought them from 


the Croiſade in the Holy Land. 

This neglect of ſigning, and reſting only upon the 
authenticity of ſeals, remained very long among us; 
for it was held in all our books that ſealing alone was 
ſufficient to authenticate a deed : and fo the common 
form of atteſting deeds, * /caled and delivered,” con- 
tinues to this day; notwithltanding the Scat. 29 Car. 2. 
c. 3, before-mentioned, revives the Sar cuttom, and 
expreſsly directs the /gnivg, in all grants of lands, and 
many other ſpecies of deeds: in which therefore ſigning 
ſeems to be now as neceſſary as ſealing, though it hath 
been ſometimes held that the one includes the other. 
3 Lev. 1: Stra. 764. 

A ſeventh requiſite to a good deed is, that it be 
d:livered, by the party himſelf or his certain attorney: 
which therefore is alſo expreſſed in the atteſtation ; ** ſeal- 
ed and delivered.” A deed takes effect only from this 
tradition or delivery; for if the date be falſe or im- 


poſſible, the delivery aſcertains the time of it. And if 


another perſon ſeals the deed, yet if the party delivers 
it himſelf, he thereby adopts the ſealing; Perk. F 130; 
and by a parity of reaſon the ſigning alſo, and makes 
them both his own. A delivery may be either ab- 
ſolute, that is, to the party or grantee himſelf; or to 
a third perſon, to hold till ſome condition be performed 
on the part of the grantee; in which laſt caſe it is not 
delivered as a deed, but as an e/croxw ; that is, as a ſcrow] 
or writing, which is not to take effect as a deed, till the 
condition be performed, and then it is a deed to all in- 
tents and purpoſes. Co. Lit. 36. 

The fgning is of great uſe, for the ſubſcribing wit- 
neſſes to the deed may be dead, when proving their death, 
and the hand-writing of the party executing the deed, 
will be ſufficient to eſtabliſh the ſame. If a writing 1s 
not ſealed, it cannot be a deed. 3 IA. 169: 5 Rep. 23. 
See farther, 2 Rep. 3: 2 Rol. Abr. 28: 12 Rep. go: 
Hob. 96. 

If two make a ded, and one of them ſeals it at one 
time, and the other at another time; this is as good as 
if they ſealed it together. Lane 32. 

If I have ſealed my deed, and after I deliver it to him 
to whom it is made, or to ſome other by his appoint- 
ment, and ſay nothing, this is a good delivery. 

So if I take the deed in my hand, and uſe theſe, or the 
like words, here take him; or, this will ſerve; or, I de- 
lier this as my deed ; or I deliver him you ; theſe are de- 
liveries. 

So if I make a d of land to another, and being upon 
the land, I deliver the t to him in the name of ſeiſin 
of the land; this is a good delivery. 

So if the deed be ſealed, or lying in a window, or on 
a table, and I uſe theſe, or the like words, There he is, 
take it as my deed: This is a good delivery, and per- 
fects the d-ed; for, as a deed may be delivered by words 
without acts, ſo may it alſo be delivered by acts without 


words. 9 Co. 137: Dyer 167, 192: Co. Lit. 36, 49: 35 Af. 
fl. 6. Contra, if the party to whom made takes it with- 


out any act done purporting to be a delivery. But 
where parties have come for the purpoſe, and done every 
thing but delivery, it has been adjudged a good deli- 
very. Cro. Elia. 7: 1 Leon, 140. | 

Vol. I. 


| ed by matter ex poſt facte, * 1. By raſure, interlining, 
| 3 


Regularly there may not be two deliveries of þ ded, 
for where the firſt doth take effect, the ſecond is void: 
Ul:/; it be where the ce is delivered to a ſtranger as an 
eſcrow; or, when a ded, good at firſt, becomes void af- 
terwards ; or, a feme covert ſeals a deed, and after being 
ſole, delivers it again, Cc. Perk. feet. 154: Ca. Lit. 48: 
5 Rep. 119. h 

The delivery of a de may be alledged at any time 
aſter the date; but not before. Dyer 315. A derd may 
be good without all the orderly and formal parts ; but 
1 delivery, it is no dend. 1 Ia. 35: 2 Rep. 5. 

. The laſt requiſite to the validity of a deed is, the 


atieſtation, or execution Hit in the preſence of witneſſes : this 


however is neceſſary, rather for preſerving the evidence, 
than for conſtituting the eſſence of the deed. Our mo- 
dern deeds are in reality nothing more than an improve- 
ment or amplification of the brevia !;fata mentioned by 
the feodal writers; (Fed. I. 1. t. 4;) which were written 
memorandums, introduced to perpetuate the tenor of the 
conveyance and inveſtiture, when grants by parol only 
became the foundation of frequent diſpute and uncer- 
tainty. To this end they regiſtered in the deed the per- 
ſons who attended as witneſſes, which was formerly done 
without their ſigning their names, (that not being al- 
ways in their power) but they only heard the deed read; 
and then the clerk or ſcribe added their names, in a ſort 
of memorandum, ** þ::s teſfibus, &c. This like all other 
ſolemn tranſactions, was originally done only coram pari- 
bus, (Feud. I. 2. f. 32,) and frequently when affembled 
in the court-baron, hundred, or county-cour:t, which 
was then expreſſed in the atteſtation, the comitatu, Bun- 
dredo, &c. Spelm. Gl:fs. 228: Malen Formul. N. 221, 322, 
660. —Afterwards the atteſtation of other witneſſes was 
allowed, the trial in caſe of a diſpute being ſtill reſerved 
to the pares 3 with whom the witneſſes (if more than one) 
were aflociated and joined in the verdi& ; (Co. Lit. 6;) 
till that alſo was abrogated by the Stat. of York, 12 Edo. 
2. f. 1. c. 2. And in this manner, with ſome ſuch clauſe 
of is teſtibus, are all old deeds and charters, particularly 
Magna Charta witneſſed. And in the time of Sir Ed. 
ward Coke, creations of nobility were ſtill witneſſed in 
the ſame manner. 2 /»/. 77. But in the King's com- 
mon charters, writs, or letters-patent, the ſtile is now 
altered : for at preſent the King is his own witneſs, and 
atteſts his letters patent thus, © witneſs ourſelf at Y- 
minſter, &c.”* a form which was introduced by Richard J. 
but not commonly uſed till about the beginning of the 
fifteenth century; nor the clauſe of hiis ze/tibus entirely 
diſcontinued till the reign of Henry VIII; which was alſo 
the æra of diſcontinuing it, in the deeds of ſubjects, 
learning being then revived, and the faculty of writing 
more general; and therefore ever ſince that time the wit- 
neſſes have uſually ſubſcribed their atteſtation, either at 
the bottom, or on the back of the deed: 2 1. 78. 
From what has been before laid down, it will follow, 
that if a deed wants any of the eſſential requiſites before- 
mentioned ; either, 1. Proper parties, and a proper ſub- 
jet matter.——2. A good and ſufficient conſideration.— 
3. Writing on paper or parchment, duly ſtamped.— 
4. Sufficient and legal words, properly diſpoſed. — 
5. Reading if deſired before the execution.—6. Sealing; 
and, by the ſtatute, in moſt caſes ſigning alſo; —or 7. De- 
livery, it is a void deed ab initio. It may alſo be avoid- 
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or other alteration in any material part; unleſs a me- 
morandum be made thereof at the time of execution and 
atteſtation. 11 Ke. 27.—2. By breaking off, or defacing 


the ſeal. 5 Rp. 23.—3. By delivering it up to be can- 


celled ; that is, to have lines drawn over it in the form 
of a lattice-work or cancelli; though the phraſe is now 
uſed figuratively for any manner of obliteration or de- 
facing it.—4. By the diſagreement of ſuch, whoſe con- 
currence is neceſſary, in order for the deed to ſtand ; as 
a huſband where a feme-covert is concerned; an infant, 
or perſon under dureſs, when thoſe diſabilities are re- 
moved ; and the like.—5. By the judgment or decree of 
a court of judicature. 'This was anciently the province 
of the court of Star-chamber, and now of the Chancery: 
when it appears that the deed was obtained by fraud, 
force, or other foul practice: or is proved to be an abſo- 
lute forgery. Toth. 24: 1 Veutr. 348. In any of theſe 


caſes the deed may be avoided, either in part or totally, 
according as the cauſe of avoidance is more or leſs ex- 


tenſive. 
Mose particularly. It there be any alteration, raſure, 


or interlining made in any part of the deed before the de- 


i very of it, this will not hurt the deed. 
But in ſuch caſes it is policy to make a memorandum 


of it upon the back of the deed, and to give the wit-- 


neſſes notice of it, (this is now uſually done in the atteſ- 


tation of the deed thus: Sealed and delivered, the word— 


being firfl interliued, &c.) For otherwiſe, if it be in any 
place material, as in the name of the grantor, grantee, 


in the limiting of the eſtate, or the like, and it cannot 


be proved to be done before the ſealing and delivery of 
it, eſpecially if it be a deed poll, it is very ſuſpicious. 
Co. Lit. 37, 225: Pork. f 125, 126, 127, 128, 155. 

There an eſtate cannot have its eſſence without a deed, 
there, if the deed is raſed in any material. part, after the 
delivery, it makes the eſtate void: but if the eſtate may 


have eſſence without a deed, then, notwithitanding it is 


created by deed, and that deed is raſed, it ſhall not de- 
ſtroy the eſtate, but the deed. 1 Ne. Abr. 625. 

When a choſe in action is created by deed, the de- 
ſtruction of ſuch deed is the deſtruction of the duty it- 
ſelf; as in caſe of a bond, bill, Sc. though it is not ſo, 
where an eſtate or interelt is created by a deed, 3 Salk. 


20, 

If a deed be ſuppreſſed, on proof made that it came 
to the party's hands, and of its contents, the perſon in- 
jured, will have the ſame benefit to hold the eſtate, as 
if the deed could be produced. 2 Hern. 280. A per- 


ſon committed for burning a deed, ſee 2 Vern. 561: Abr. 


Caf, Eq. 169. An indorſement on a deed, at the time of 
the ſealing and delivery, is a part of the ſame : but if an 
indorſement be after the delivery, it is a new deed. Mod. 
Ca). 237. 

Deeds, if fraudulently made; when got by corrupt 
agreement, as on uſurious contract; and when made by 
force or dureſs, fc. are void: ſo they are for uncertainty, 
and by reaſon of infancy, coverture, or other diſability in 
the makers, Sc. 2 Rol. Abr. 28: 1 Int. 253: 11 Rep. 27. 

A deed may be good in part, and void in part ; or 
good againſt one perſon, and void as to another: if all 
the parts of a deed may by law ſtand together, no one 
part ſhall make the whole void. And if a deed by any 
conſtruftionof law be conſtrued to have /egal operation, the 


law will not make it utterly void, though it may not | | 


operate according to the purport of the deed: alfo the 
law will tranſpoſe and marſhal clauſes in deeds, to come 
at their true meaning; but not to confound them, 
Where the words of a deed may have a double intend. 
ment, one ſtanding with law, and the other contrary to 
it, the intendment that ſtandeth with law ſhall be taken, 


1 Lil, Abr. 421: 1.1nft. 42, 217: 1 Shep. Abr. 540, 


IV. Dtzevs of Bargain and Sale are to be inrolled, by 
Stat. 27 Hen. 8. c. 16. A copy of a bargain and ſale in- 
rolled, ſhall be as ſufficient as the original deed, by S:az. 
10 An. c. 18. ſcct. 3. But eſtates in fee are now gene- 
rally granted and conveyed by indentures of a ˖ and 
releaſe. All deeds are to be regi/teret in the counties of 
York and Middleſex. Stat. 2 & 3 An. c. 4: 5 An. c. 18: 
6 An. c. 35: 7 An. c. 20: 8 Geo. 2. c. 6: 25 Geo. 2. c. 4. 
And it is much to be wiſhed that regiſters were univer- 
ſally eſtabliſhed throughout the kingdom. See further 
titles Bargain and Sale, Conveyance, Inrollment, &e. : 

It may here be curſorily obſerved, that of convey- 
ances by the Common law, ſome may be called or:y:inal, or 
primary conveyances; which are ſuch by means whereof 
the benefit or eſtate is created, or firit ariſes : others are 
derivative, or ſecoudary; whereby the benefit or eſtate, 
originally created, 1s enlarged, reſtrained, transferred, 
or extinguiſhed. 

Original conveyances are,—1. Feoffment;—-2. Gift; 
3. Grant ;—4. Leafe;—5. Exchange ;—v. Partition. 
Derivative, are,—7. Releaſe ;—8. Confirmation; 
9. Surrender ;—10. Aſſignment:— 11. Defeaſance.— 
See thoſe titles, and alſo particularly title Conveyance, 
and 2 Comm. 295,310. 

There are four grounds for the expoſition of deeds, l. 
That they may be beneſicial to the taker. 2, That 
where the words may be employed to ſome intent, they 
ſhall never be void. 3. That the words be conſtrued ac- 
cordiug to the intention of the parties, and not other- 
wiſe; and the intent of the parties ſhall take effect, if it 
may poſſibly ſtand with law. 4. That they are to be 
conſonant to the rules of the law. And deeds ſhall have 
a reaſonable expoſition, without injury againſt. the gran- 
tor, to the greateſt advantage of the grantee. They are to 
be expounded upon the whole, and if the ſecond part con- 


tradicts the firſt, ſuch ſecond part ſhall be void; but if 


the latter part expounds or explains the former, which it 
may do, both of them ſhall ſtand. Plowd. 160: Raym. 
142: 6 Rep. 36: 1 Lift. 313: 1 Rol. Rep. 375. 

The firſt d of a perſon, and laſt <vz//, itand in force. 
In deeds indented, all parties are eſtopped, or concluded, 
to ſay any thing againſt what is contained in the deed. 
1 1n/t. 45. And where a deed is by indenture between 
parties, none can have an action upon that deed, but he 
who is a party to it; but where it is a deed-poll, one 
may covenant with another who is not a party to it, to- 
do certain acts, for the non-performance whereof he may 
bring an action. 2 Lev. 74. : 

Where a man juſtiſies title under a deed, he is to pro- 
dace the deed: if a deed is alledged in pleading, it mult 
be ſhewed to the court, that the Court may judge of the 
validity of it, and whether there are ſufficient words to 
make a good contract ; and when it is ſhewn to the court, 
the deed ſhall remain in court all the term, in the hands 
of the cuſtos brevium ; but at the end of the term, it ſhall 
be delivered to the party, If the deed is denied, it mult 

remain 
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remain in court till the plea is determined. 10 Rep. 88: 
Wood 235. A deed, ſet forth with a profert hic in curia, 
remains in court in judgment of law.all that term ; and 
any perſon may, during that term, have benefit by it, 
though he hath it not ready to ſhew: the adverſe party 
may take any advantage by the deed that it will afford 
him. 5 Rep. 74: 1 Nel/. 625. 

But now the deed is not actually brought into court, 
but generally remains in the hands of the party's attor- 
ney, who gives oyer and copy of it to the attorney of the 
other party, if demanded. 

DEEDS, Healing of. At Common-law, bonds, bills, 
and notes, which concern mere cho/cs in action, were held 
not to be ſuch goods whereof /arceny might be committed: 
but by Stat. 2 Geo. 2. c. 25, they are put upon the ſame 
footing, with reſpect to /arcenies, as the money they were 
meant to ſecure. See titles Felony ; Robbery. 

DEEMS'TERS, from the Sax. dema, a judge or um pire. ] 
Are a kind of judges in the e Man, who, without pro- 
ceſs, or any charge tothe parties decide all controverſies in 
that iſland ; and they are choſen from among themſelves. 
Cam. Brit, 

DEER-FALD, A park, or dver-feld ; Sax. deer, fera, 
and fald, ftabulum. Corel, 

DEER-HAYES, Ate engines, or great nets made of 
cords to catch deer; and no perſon not having a park, 
Dc. ſhall keep any of theſe nets, under the penalty of 

0s. a month. Sat. 19 H. 7. c. 11. See title Game. 

| DEER-STEALERS. Much of the law relating to 
theſe offenders is implicated in the general rules relative 
to hunting in foreſts, Sc. for which ſee this Dict. title 
Game, more at large. 

Several ancient ſtatutes have been made to puniſh 
Deer. Healers; and a very ſevere one 9 Geo. I. c. 22, known 
by the name of the Black Ad againſt thoſe and other 
offenders.—See title Black Act. 

See the ſtatutes 3 E. 1. c. 20, againſt treſpaſſers in 
parks: 21 Ed. 1. f. 2, de malefaforibus in parcis: 1 H. 
7. c. 7, of unlawful hunting in parks by night: 1 Fac. 
I. c. 27, againſt ſellers and buyers of deer who are to 
forfeit 40 7. Stat. 5 Geo. 1. c. 28, by which wounding or 
killing deer in a park is puniſhable with tranſporta- 
cion. 

The above (except the laſt ſtatute 5 Geo. 1. c. 28.) are 
at leaſt ſuperſeded in uſe if not repealed by Srat. 16 Gee. 


3. c. 30; which though like ſome others of the game laws 


inaccurately penned, or copied on record, is now generally 
purſued for the puniſhment of Deer-fealers. 

By this Stat. 16 Geo. 3. c. 30, If any perſons ſhall hunt, 
or take in a ſnare, or kill or wound any red or fallow 
deer in any foreſt, chaſe, Sc. whether incloſed or not; or in 
any incloſed park, paddock, &c. or be aiding in ſuch 
offence, they ſhall forfeit 20/. for the firſt oFence ; and 
alſv 30 J. for each deer wounded, killed or taken. A 
game-keeper offending to forfeit double. For a ſecond 
offence offenders ſhall be tranſported for 7 years F 1. 
Juſtices to tranſmit convictions to the ſeſſions. & 2.—Juſ- 


tices may grant warrants to ſearch for heads, ſkins, c. of 


ſtolen deer and for toils, ſnares, &c. and perſons having 
ſuch in their poſſeſſion to forfeit from 30/7. to 10 J. at 
the diſcretion of the juſtices. 65 4, 5, 6.—Perſons unlaw- 
fully ſetting nets or ſnares, to forfeit for the firſt offence 
from 10/. to 5 1,-and for every other offence from 20 /, 
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to 10/7. & 7,—Perſons pulling down pales or fences of 
any foreſt, chaſe, park, paddock, wood, c. ſubje& to 
the penalties anne: ed to the firſt offence for killing deer, 
9 8.—Dogs, guns and engines may be ſeized by park- 
keepers ; and perſons reſiſting ſhall be tranſported for 
ſeven years. 5 9.—?enalties may be levied by diftreſs; in 
default of which offenders to be committed for twelve 
months. 6 11. Z:.—Nocertiorar: to be allowed, unleſs the 
party convicted become bound to the proſecutor in 1007. 
to pay him all colts and damages and to the Juſtice in 
60 J. to proſecute the certiorari with effect. 5 19, 20: and 
ſee $ 23, by which latter & it ſeems that convictions are 
not removeable by certiorari on mere points of informality, 
in caſe the facts alledged are ſufficient to ſupport the 
conviction.— See Burn's Juſt. tit. Game V. 1. i.— 1 Hawk, 
P. C. c. 27.4 6c: and this Dict. title Certiorari.— Appeal 
given to the ſeſſions & 21, Sc. Proſecutions limited to 
12 months from the time of the offence committed. g 25. 

By Stat. 28 Geo. 2. c. 19. deſtroying goſs, furze and 
fern in foreſts and chaſes, being the covert for deer, 
ſubjects the offenders to a penalty frem 5 J. to 40-5. or to 
3 months? impriſonment. 

DE ESSENDO QUIETUM DE TOLONIO, Is a 
writ that lies for thoſe who are by privilege free from the 
payment of ; on their being moleſted therein. F. N. 
B. 226. See titles Corporation; Toll. 

DE EXPENSIS MILITUM, A writ commanding the 
ſheriff tolevy the expences of a lie of the Sire for at- 
tendance in parliament, being 45s. per diem by ſtatute; 
and there is a like writ de expon/is ci dium & hurgenſium, to 


| levy 25. per diem, for the expences of every citizen and 


| 


bargeſs of parliament. See Stat. 23 Hex. ©. cap. 14: 4 Ins. 
46: and further title Par/iamert, 

DE FACTO, Signifies a thing actually done; that is 
done in deed. A king de fads (in fact) is one that is in 


| actual poſſeſſion of a crown, and hath no lawful right to 


the ſame ; in which ſenſe it is oppoſed to a king ye i, 
(of right,) who hath right to a crown, but is out of poſ- 
ſeſfion. 3 Int. 7. 

DEFAMATION, agtamatis.] Is when a perſon ea 
ſcandalous words of another, as of a magiſtrate, Sc. 
whereby they are injured in their reputation ; for which 
the party offending {hall be puniſhed according to the 
nature and quality of his offence ; ſometimes by action 
on the caſe at common law, ſometimes by ſtatute, and 
ſometimes by the eccleſiaſtical laws. 

D-famaticn is allo puniſhable by the ſpiritual courts ; 
in which courts it ought to have three incidents. vis. rf, 
It is to concern matters ſpiritual, and determinable in the 
ecclefiaſtical courts; as for calling a man heretick, ſchiſ- 
matick, adulterer, forriicator, Wc, Secondy, that it be 
a matter ſpiritual only; for if the defamation concern any 
thing determinable at the common law, the eccleſiaſtical 
judges ſhall not have conuſance thereof. And Third, 
although ſuch defamation be merely ſpiritual, yet he that 
is defamed cannot ſue for damages in the eccleſiaſtical 
courts; but the fait ought to be only tor punichment of 
the fault, by way of penance. Terms de Ley. See titles 
Afion; Courts-Ecclefiaſitcal ; Prohibition. 

DEFAULT, Fr. ant.] Is commonly taken for nen- 
anprarance in court, at a day aſſigned; though it extends 
to any omiſſion of that which we ought to do. Brag. 115. 
5. tract. 3: Co, Lit. 259. If a plaintiff makes uit in 

| 3B 2 appearance 
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appearance in a trial at law, he will be non-ſuited; and | 


where a defendant makes d:fault, judgment ſhall be had 
againſt him by default. See titles, Judgment; Nonſuit. 

Tenant in tail, tenant in dower, by the curteſy, or 
for life, loſing their lan ds by default, in a præcipe quod 
reddat brought againſt them; they are to have remedy 
by the writ quod ei deforciat, Ic. Stat. Weſtm. 2. c. 4. 
And in a quod ei deforciat, where the tenant joined iſſue 
upon the mere right, and the jury appearing, the defen- 
dant made default ; it was adjudged, that in ſuch caſe 
final judgment ſhall be given: but if the tenant had 
made default, it would be otherwiſe, for then a petit cape 
mult iſſue againſt him, becauſe it may ſo happen that he 
may fave his default. 1 Nel/. Abr. 627. 

By default of a defendant, he is faid to be generally 
out of court to all purpoſes, but only that judgment 
may be given againſt him : and no judgment can be af- 
terwards given for the defendant. Id. 628. 

When two are to recover a perſonal thing, the default 
of one is the default of the other : contra, where they are 
to diſcharge themſelves of a perſonalty ; where the de- 

fault of the one is not the default of the other. 6 Rep. 25: 
1 Lill. Abr. 425. In an action againſt two, if the proceſs 
be determined againſt one, and the other appears; he ſhall 
be put to anſwer, notwithſtanding the default of his com- 
panion. 2 Danv. Abr. 480. Where the baron is to have 
a corporal puniſhment for a fault, there the default of 
the wife ſhall not be the default of the huſband: but 
otherwiſe it is where the huſband is not to have any cor- 
poral puniſhment by the default. Ibid. 472, 473. 


If a defendant impart to another day in the ſame ho. 


and make default at the day, this is a departure in deſpite 
of the court: and when the defendant after appearance, 
and being preſent in court, upon demand makes depar- 
ture, it is in deſpite of the court. Co. Lit. 139. 


Suffering judgment to go by ut, is an admiſſion of 


the contract declared on. Stra. 612. After the inqueſt 
is taken by default, the defendant can make no ſuggeſtion 
on the roll. Str. 46. | 

Default, and ſaver of default, made a large title in the 
old books of law. See Stars. 5 2 H. 3. cc. 9, 13, 18, 24: 
3 E. 1. c. 1: 42, Sc. | 
DETAUTLTIN CRIMINAL CASES. An offender indicted ap- 
pears at the capias, and pleads to iſſue, and is let to bail to 
attend his trial, and then makes default ; here the inqueſt 
in caſe of felony ſhall never be taken by default, but a 
capias ad audiendam juratam ſhall iſſue, and if the party is 
not taken, an exigent; and if he appear on that writ, 
and then make default, an. exigi facias de novo may be 
granted: but where upon the capias or exigent the ſheriff 
returns cepi corpus, and at the day hath not his body, the 
ſheriff ſhall be puniſhed, but no new exigent awarded, 
becauſe in cuſtody of record. 2 Hale's Hift. P. C. 202. 

Deraulr or jURoORs. If jurors make default in their 
appearance for trying of cauſes, they ſhall loſe and forfeit 
;//ues, unleſs they have any reaſonable excuſe proved by 
witneſſes, in which caſe the juſtices may diſcharge the 
iſſue for default. Stat. 35 H. 8, c. 6. See title Jury. 

DE: EASANCE, From the Fr. defaire, to defeat or 
undo.} Is of two forts. 1. A collateral deed made at the 
ſame time with a feoffment or other conveyance, con- 
taining certain conditions, upon the performance of which 
the eſtate then created may be defeated or totally un- 
done, In this manner mortgages were in former times 


DEFEASANCE. 


uſually made; the mortgagor enfeoffing the mortgagee, 
and he at the ſame time executing a deed of defeaſance, 
whereby the feoffment was rendered void, on re-pay- 
ment of the money borrowed at a certain day. And 
this, when executed at the ſame time with the original 
feoffment, was conſidered as part of it by the ancient 
law; and therefore only indulged : no ſubſequent ſecret 
revocation of a ſolemn conveyance, executed by livery of 
ſeiſin, being allowed in thoſe days of ſimplicity and truth; 
though when »/cs were afterwards introduced, a revoca- 
tion of ſuch uſes was permitted by courts of Equity, 
But things that were merely executory or to be com- 
pleated by matter ſubſequent, (as rents of which no 
ſeiſin could be had till time of payment; annuities, con- 
ditions, warranties and the like,) were always liable to 
be recalled by defeaſances made ſubſequent to the time 
of their creation.— z. A Defeaſance on a bond, recog- 
nifance, or judgment recovered, is a condition which when 
performed defeats that, in the ſame manner as the fore- 
going Defeaſance of an eſtate.— It differs only from the 
common condition of a bond, in that the one is always 
inſerted in the deed or bond itſelf, the other is made 
between the ſame parties by a ſeparate, and frequent- 
ly by a ſubſequent deed. This like the condition of a 
bond when performed, diſcharges and diſincumbers the 
eſtate of the obligor. 2 Comm. 327 ; 342: See 1 It. 236, 
7: 2 Sand. 47. 

The Defea/ance may generally (as in the caſe of a 
bond, Sc.) be indorſed on the back of the deed. 

To make a good Defeaſance it muſt be, 1. By deed; 
(in the caſe of indorſement by a deed-po!l;) for there can- 
not be a Defeaſance of a deed without deed ; and a wri- 

ting under hand doth not imply it to be adeed. 2. It 
muſt recite the deed it relates to, or at leaſt the moſt 
material part thereof ; or in caſe of indorſement refer 
thereto. 3. It is to be made between the fame perſons 
that were parties to the firſt deed. 4. It muſt be made 
at the time, or after the firit deed, and not before. 5. be 
ought to be made of a thing de/eafible. 1 Inſt. 230: 3 
Lev. 234. : 

Inheritances executed by livery, ſuch as eſtates in fee, 
or for life, cannot be ſubject to Defeaſance afterwards, but 
at the time of making the feoffment, &c. only: but exe» 
cutory inheritances, ſuch as leaſes for years, rents, annui- 
ties, conditions, covenants, &c, may be defeated by De- 

feaſance made after the things granted. And it is the 
ſame of obligations, recogniſances, ſtatutes, judgments, 
Sc. which are moſt commonly the ſubject of Defeaſance, 
and uſually made after the deed whereto they have re- 
lation. Plowdi137 : 1 Rep. 113. 

If a man acknowledge a ſtatute to another, and en— 
ters into a Defeaſance, that if his lands in ſuch a county 
ſhould be extended, the ſtatute ſhould be void ; the De- 


feaſance, will be good and not repugnant, becaule it is by 


another deed ; but the condition of a bond not to ſue the 
obligation is void for repugnancy, being in the ſame deed. 
Moor 1035. Although the condition of an obligation, 
where it is repugnant to it, be void; it is otherwiſe in 
caſe of a Defea/ance, made after the bond, for this ſhall 
be good notwithſtanding: as where the obligee afterwards 
grants by deed to the obligor, that he will not ſue thereon 
at all; or not till ſuch a time, or that it ſhall be dil- 
charged, Oc. 20 H. 7. 24: Fitz. Bar, 71. | 

3 Where 


DEF EAS AN CE. 


Where a proviſo goes by way of Defea/ance of a cove- | 
nant, it muſt be pleaded on the other ſide, otherwiſe, 


where by way of explanaticn, or reſtriction of the covenant. 
2 Salk. 574. 

If A. be bound in bond to B. in 20/. and he makes 
a Defeaſance to C. that if he pay him the like ſum, the 
obligation made by A. ſhall be void; this is no good 
Defeaſance, becauſe it is not made between the ſame 
parties: though if a ſtatute be entered into, to huſband 
and wife, and the huſband alone make a Defea/ance, it 
may be good. 14 H.8: 101: 2 Shep. Abr. 488. 

A ſtatute, £c. may be d:fea/anced on condition of per- 
forming a will, and paying legacies to other perſons. 
1 Co. 837. If a Defeaſance of a ſtatute be made, and after 
another Defeaſance is made by the /me parties, the firſt 
Defeaſance becomes void thereby ; and the ſecond only is 
in force, as in caſe of a will. 2 Dan v. Abr. 481. Where 
a ſtatute is acknowledged to two perſons, and one of 
them makes a Defraſance, it is ſaid to be a good diſ- 
charge. {bid. 480. If execution be ſued out before the 
time in a Deſcaſance is paſt, it ſhall be ſet aſide. 1 Lil. 426. 

In a Defraſance of a deed of lunds, the perſon to whom 
made covenants that on payment of a certain ſum, on ſuch 
a day, he will transfer and re-convey the eſtate back 
again ; and that the maker ſhall enjoy, till default, &c. 
It the defea/ance be of a judgment, he covenants that on 
payment of the money, he will enter ſatisfaction on the 
record; if of a fatiute or bond, that on payment it ſhall be 
void, c. See titles Conveyance; Deed; Mortgage. 


DEFENCE, in its true legal ſenſe, ſignifies, not a 


Juſtification, protection, or guard, which is now its 
popular ſignification; but merely an oppofing ur denial 
{from the French de,] by the defendant of the 


truth or validity of the plaintiff's complaint. It is a ge- 


neral aſſertion that the plaintiff hath no ground of action, 
which aſſertion is afterwards extended and maintained 
in the defendant's plea. For it would be ridiculous to 
juppoſe that the defendant comes and defends (or in the 
vulgar acceptation, juſtifies) the force and injury, in one 
line, and pleads that he is no guil:y of the treſpaſs com- 
plained of, in the next. And therefore in actions of 
dower, where the demandant does not count of any injury 
done, but merely demands her endowment, ( Ra/tal. Entry. 
234,) and in aflifes of land, where alſo there is no injury 
alledged, but merely a queſtion of right ſtated for the 
determination of the recognitors or jury, the tenant 
makes no ſuch defence. Booth of Real Adios, 118. In 
writs of entry, where no injury is {tated in the count, but 
merely the right of the Cemandant and the defective title 
of the tenant, the tenant comes and defends or denies 
bis tight, jus fuum, that is (as it ſeems though with a 
{mall grainmatical inaccuracy) the right of the demand- 
ant, the only one expreſsly mentioned in the pleadings ; 


or elſe denies his own right to be ſuch, as is ſuggelted by 


the count of the demandant. And in writs of right the 


tenant always comes and defends the right of the deman- 


dant and his ſeiſin, jus prdidbi S. et ſciſiuam igſius, (Co. 
Er. 182, ) or elſe the ſeiſin of his anceitor, upon which 
he counts, as the cafe may be, and the demandant may 
reply, that the tenant unjultly en [7. e. dentes ] his, the 


demandant's right, and the ſeiſin on which he counts. 
Nov. Narr. 230. edit. 1534. All which is extremely clear, 
if we underſtand by defence an poſition or denial, but it is 


otherwiſe inexplicably difficult. The true reaſonof this, 


| ton, ſub. aun. 135 2. 


DEF 


ſays Booth, unaccountably, I could never yet find. Booth ou 
Real A#. 94, 112. 

The Courts were formerly very nice and curious with 
reſpec to the nature of the defence, fo that if no defence 
was made, though a ſufficient plea was pleaded, the plain- 
tiff ſhould recover judgment: Co. Lit. 127. And there- 
fore the book entitled Nowe Narrationes or The New Tal:s, 
[edit. 1534,] at the end of almoſt every count, zarratzs, 
or tale, ſubjoins ſuch defence as is proper for the defen- 
dant to make. For a general defence or denial was not 
prudent in every ſituation, ſince thereby the propriety of 
the writ, the competency of the plaintiff, and the cogni- 
zance of the court, were allowed. By defending the 
force and injury the defendant waved all pleas of miſ- 
nomer; by defeading the damages, all exceptions to the 
perſon of the plaintiff; and by defending either one or 
the other when and where it ſhould behove him, he ac- 
knowledged the juriſdidion of the court. But of late 
years theſe niceties have been very deſervedly diſcounte- 
nanced ; though they {till ſeem to be law, if infilted on. 
3 Comm. 296—8. 

A defendant cannot plead any plea, before he hath 
made a defence ; though this muſt not be intended abſo- 
lutely, for in a ſcire faciat, a defence is never made, 3 
Lev. 182. 

See further titles Pleading ; Abatement, Oc. 

DEFEND, dzfendere.] In our ancient laws and ſta- 


tutes ſignifies to forbid ; and there is a ſtatute intitled, 


Statutum de defenſione portandi arma Sc. 7 Ed. 1. In 
divers parts of England we commonly ſay, God defend, 
inſtead of Ged forbid. Blount, p 

DEFENDANT) defendens.] The party that is ſued 
in a perſonal add ion; as tenant is he that is ſued in an action 


real. 

DEFENDEMUS, An ordinary word uſed in grants 
and donations; and hath this force, that it binds the do- 
nor and his heirs to defend the donee, if any one go 
about to lay any incumbrance on the thing given, other 
than what is contained in the deed of donation. Brass. 
lib. 2. c. 16. See title Warranty. 

DEFENDER OF THE FAITH, #4:i d-fer/or. ] A pe- 
culiar title belonging to the King of England, as Catholich, 
to the King of Spain; and Molt Chriſtian to the King of 
France, Sc. Theſe titles were given by the Popes of 
Rome; and that of Defenſor Fidei was firſt conferred by 
Pope Leo the Lenth on King Henry the Eighth, for writ- 
ing againſt Martin Luther, and the bull for it bears date 
quinto Idus Oftob. 1521. Lord Herbert's Hit. Hen. VIII. 
105. But the Pope, on King Hexr;'s ſuppreſſing the 
houſes of religion, at che time of the R-formation, futilely 
ſentenced him to be deprived of his title, and depoſed 
from his crown; though in the 35th year of his reign this 
title, Sc. was confirmed by parliament ; which hath 
continued to be uſed by all ſucceeding Kings to this day. 
Lex Conflitutionts, 47, 48. 

DEFENDERE SE per Corpus ſaum, To offer duel or 
combat as a legal trial and appeal. Bra. lib. 3. cap. 26. 
See title Battel. 

DEFENDERE UNICA MANU. Words fignifying 
to wage law, and a denial of the accuſation upon bath. 
See Manus, M ager of Law. | 

DEFENSA. A park or place fenced in tor deer, and 
defended as a property for that uſe and ſervice. H. Knigh- 
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DFE.FENSIVA, A Lord or Earl, of the Marche; ; who 
were the wardens or defenders of their country. Corel. 
DEFENSO. That part of any open field or place that 
was allotted for corn and hay, and upon which there was 
no common or feeding, was anciently ſaid to be in en: 
ſo of any meadow ground, that was laid in for hay only. 
It was likewiſe the ſame of a wood, where part was inclo- 
ſed and fenced up, to ſecure the growth of the under- 
wood from the injury of cattle. Mon Angl. Tom. 3. p. 

306.—Cowel, : 

DEFENSUM, An inclofure of land, or any fenced 
ground. Mon. Augl. Tom. 2.p. 114. 

DEFORCEMENT. Deforciamentim.] A ſpecies of 
injury by ouſter or privation af the freehold, where the 
entry of the preſent tenant or poſſeſſor was originally 


lawful, but his detainer is now become unlawful. 3 


Comm. 172. | 

For that at firſt the with-holding was with force and 
violence, it was called a deforcement of the lands or tene- 
ments: but now it 1s generally extended to all kind of 
wrongful with-holding of lands or tenements from the 
right owner.—There is a writ called a qued ei deforciat, 
which lieth where tenant in tail, or tenant for life, loſeth 
by default, by the Stat. II gm. 2. c. 4, he ſhall have a 
guod ei deforciat againſt the recoveror ; and yet he cometh 
in by courſe of law. 1 If. 331, 5. See title Quad ei defor- 
ceat—and as to entries with actual force, tit. Forcible Entry. 

Deforcement in its molt extenſive ſenſe, is nomen gene- 
raliſimum ſignifying the holding of any lands or tene- 


ment to which another perſon hath a right. Co, Litt. 277. 


So that this includes as well an abatement, an intrufion, 
a difſeiſin, or a diſcontinuance, as any other ſpecies of 
wrong whatſoever, whereby he that hath right to the 
freehold is kept out of poſſeſſion. But, as contradiſ- 
tinguiſhed from theſe, it is only ſuch a detainer of the 
freehold, from him that hath the right of property, but 


never had any poſſeſſion under that right, as falls not 


within any of thoſe terms. As in caſe where a lord has 
a ſeignory, and lands eſcheat to him propter defectum 
ſanguinis, but the ſeiſin of the lands is with-held from 
him; here the injury is not abatement, for the right veſts 
not in the lord as heir or deviſee ; nor is it inan, for 


- It veſts not in him who bath the remainder or reverſion ; 


nor is it difſei/m, for the lord was never ſeiſed; nor does 


it at all bear the nature of any ſpecies of di/continuance ; 


but being neither of theſe four, it is therefore a deforce- 
ment. F. N. B. 143. If a man marries a woman, and 
during the coverture is ſeiſed of lands, and aliens, and 


dies; is diſſeiſed, and dies; or dies in poſſeſſion: and the 


alienee, diſſeiſor, or heir, enters on the tenements, and 
doth not aflign the widow her dower ; this is alſo a De- 
forcement to the widow, by with-holding lands to which 
ſhe hath a right. F. N. B. 147. In like manner, if a 
man leaſe lands to another for term of years, or for the 
lie of a third perſon, and the term expires by ſurrender, 
efflux of time, or death of the ceffuy gue vie; and the 
leſſee or any ſtranger, who, was at the expiration of the 


term in poſſeſſion, holds over, and refuſes to deliver the 


poſſeſſion to him in remainder, or reverſion, this is like- 
wiſe a Deforcement. Finch L. 263: F. V. B. 201, 5, 6, 7. 

Deforcements may alſo ariſe upon the breach of con- 
dition in law; as if a woman gives lands to a man by 
deed, to the intent that he marry her, and he will not 
when thereunto required, but continues to hold the lands: 


| 


| himſelf of the offence whereof he is convicted, &c. 


DEG 


this is ſuch a fraud on the man's part, that the law will 
not allow it to deveſt the woman's right of poſſeſſion, 
though his entry being lawful, it does deveſt the actual 
poſſeſſion, and thereby becomes a Deforcement. F. N. B. 
205. | 

Deforcements may alſo be grounded on the diſability 
of the party deforced : as if an infant do make an alien- 
ation of his lands, and the alienee enters and keeps poſ- 
ſeſſion ; now, as the alienation is voidable, this poſſeſſion 
as againſt the infant (or, in caſe of his deceaſe, as 
| againſt his heir) is after avoidance wrongful, and there- 
fore a Deforcement. Finch L. 264: F. N. B. 192. The 
ſame happens, when one of non- ſane memory aliens his 
lands or tenements, and the alienee enters and takes 
poſſeſſion, this may alſo be a Deforcement. Finch L. 264: 
F. N. B. 202. 

Another ſpecies of Deforcement is, where two perſons 
have the ſame title to land, and one of them enters and 
keeps poſſeſſion againſt the other, as where the anceſtor 
dies ſeiſed of an eſtate in fee- ſimple, which deſcends to 
two ſiſters as coparceners, and one of them enters before 
the other, and will not ſuffer her ſiſter to enter and 
enjoy her moiety ; this is alſo a Deforcement, Finch L, 
293, 4: F. N. B. 197. 

Deforcement may alſo be grounded on the non- per- 
formance of a covenant real; as if a man ſeiſed of lands, 
covenants to convey them to another, and neglects or 
refuſes ſo to do, but continues poſſeſſion againſt him; 
this poſſeſſion being wrongful, is a Deforcement. F. 
N. B. 146. In levying a fine of lands, the perſon, 
againſt whom the fiftitious action is brought, upon a 
ſuppoſed breach of covenant, is called the deforciant. 
And, laſtly, by way of analogy, keeping a man by any 
means out of a freehold Office is conſtrued to be a De- 

forcement; though, being an incorporeal hereditament 
the deforciant has no corporal poſſeſſion. So that what- 
ever injurious with-holding the poſſeſſion. of a freehold is 
not included under abatement, intruſion, difſeifin, or 
diſcontinuance, (See thoſe titles) 13 compriſed under 
Deforcement. 3 Comm, 172, 4. 

' DEFORCEOR, dtforciator, from the French forceur, 
expugnator.] One that overcometh, and caſteth out by 
force. Britton, cap. 53: Old Nat. Brev. fol. 118: Bratt. lib. 
4. cap. 1. See title Deforcement. 

DEFORCIANT, Mentioned in the Stat. 23 El. c. 3. 
is the ſame with a deforceor. See title Deforcement. 

DEFORCIATIO, Is uſed for a diſtreſs, or holding of 
goods for ſatisfation of a debt. Paroch. Antiq. 293. 

DEGRADATION, 4egradatio.] An eccleſiaſtical cen- 
ſure, whereby a clergyman is diveſted of his holy orders. 
There are two ſorts of degrading, by the Canon law ; one 
ſummary, by word only; the other /o/emn, by ſtripping 
the party degraded of thoſe ornaments and rights which 
are the enſigns of his order or degree. Selden's Titles of 
Hon. 787. | 

Degradation is otherwiſe called depo/ition; and in former 
times the degrading of a clerk was no more than a diſ- 
placing or ſuſpenſion from his office: but the Canoniffs 
have ſince diſtinguiſhed between a depoſition and a de- 
gradation ; the one being now uſed as a greater puniſh- 

ment than the other, becauſe the biſhop takes from the 
criminal all the badges of his order, and afterwards de- 
livers him to the ſecular judge, where he cannot purge 


There 
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There is likewiſe a degradation of a Lord, or a Knight, 
eye. at Commonlaw ; when they are attainted of treaſon ; 
as Hil. 18 Ed. 2. Andrew Hara, Earl of Carliſle, who 
was alſo a Knight, was degraded, and when judgment of 
treaſon was pronounced againſt him, his ſword was bro- 
ken over his head, and his ſpurs hewn of his heels, Sc. 
And there is a degrading by at? of parliament ; for by Stat. 
13 Car. 2. cap. 16, WilliamLord Monſon, Sir Henry Mild- 


may, and others, were degraded from all titles of honour, 


dignities, and preheminences, and none of them to bear 
or uſe the title of Lord, Knight, Eſquire, or Gentleman, 
or any coat of arms for ever after. See title Peers, 

DEHORS, Fr. vithonut.] A word uſed in ancient 
pleading, when a thing is without the land, Cc. or out 
of the point in queſtion. Vide Hors de ſor fee. 

DE INJURIA SUA PROPRIA, ab/que tali cauſa, 
Are words uſed in replications, in actions of treſpals. 
1 Lil. Abr. 427. When one juſtifies by command or 
authority derived from another, or if a defendant juſti- 
fies by authority at Common law, as a conſtable by ar- 
reſt for breach of the peace; or if he juſtifies by act of 


parliament, Oc. the plaintiff may reply, that he did it 


of his own wrong, without any ſuch cauſe as the defendant 
has alleged. Cro. Eliz. 539: 2 Salk. 628. See and this 
Dict. titles Treſpaſs; Plrading. é ä 

DEI JUDICIUM. The old Saxen trial by ordeal was 
ſo called: becauſe they thought it an appeal 7s God, for 
the juſtice of a cauſe, and verily believed that the deciſion 
was according to the will and pleaſure of Divine Provi- 
dence. Dome/7. See title Ordeal. 

DEIS. The high table of a monaſtry. See Dagus. 

DELATURA, Saxon.) An accuſation: and ſome- 
times it hath been taken for the reward of an informer, 
Leges H. 1. c. 46: Leges Ine 20, apud Brompton. 

DEL CREDERE. A commiſſion de! credere is an un- 
dertaking by an inſurance-broker, for an additional pre- 
mium, to inſure his principal againſt the contingency of 
the failure of the under-writer. See Grove & al v. 
Dubois, 1 Term Rep. 112. 

DELEGATES, Commiſſioners of appeal appointed 
by the King under the Great Seal, in caſes of appeals 
from the Eccleſiaſtical Court, &c. by Start. 25 Hen. 8. 
c. 19. See title Curt-Eceleſiaſtical, 6. 

DELF. From the Sax. den, to dig, or delve.] A 
quarry or mine, where ſtone or coal, Wc. are dug. Sra. 
31 Eliz. 7. The word delve for dig, is till retained in 
ſome parts of this kingdom. | 

DELIVERANCE. When a criminal is brought to 
trial, and the clerk in court afxs him whether he is Guzlty, 
or Not guilty, to which he replies Not guilty, and puts 
himſelf on God and his country, -the clerk wiſhes him a 
good deliverance. 

DELIVERY OF DEEDS, See titles Date; Deed, 

DEMAND, Fr. Jemande, Lat. poftulatum.) A calling 
upon a man for any thing due. There are two man- 
ner of demands, the one in deed, the other in /aw: in 
deed, as in a precipe quod reddat, there is an expreſs de- 
mand. Every entry on land, diſtreſs for rent, taking of 
goods, Sc. which may be done without words, is a de- 
mand in law. 8 Rep. 153 

It is alſo ſaid there are three ſorts of demands ; one in 
writing without ſpeaking, and that is in every precipe; 
one without writing, being a verbal demand of the per- 
fon, who is to do or perform the thing; and another 
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made without either word or writing, which is a demand 
in law, in caſes of entries on lands, Sc. As an entry 
on land, and taking a diſtreſs, are a demand in law of 
the land and rent, fo the bringing an action of debt for 
money due on an obligation is a demand in law of the 
debt. 1 Lill. 432: 1 Nelſ. Abr. Debts, claims, Sc. are 
to be demanded and made in time, by the ſtatute of Limi- 
tations, 21 Zac. 1. c. 16, and other ſtatutes ; or they will 
be loſt by law. See title Limitation of Aftions. 

Where there is a duty, which the law makes payable 
on demand, no demand need be made; but if there is no 
duty till demand, in ſuch caſe there muſt be a demand, to 
make the duty. 1 L. 432: Cro. Eliz. 548, Upon a pe 
nalty the party need not make a demand, as he muſt in 
the caſe of a amine pene ; for if a man be bound to pay 
201, on ſuch a day, and in default thereof to pay 40/7. the 
40 J. muſt be paid without demand. 1 Mod. 89. If a man 
leaſes land by indenture for years, reſerving a rent paya- 
ble at certain days, and the leſſee covenants to pay the 
ſaid rent at the days limited; the leſſor is intitled to his 
rent, without demand, for the leſſee is obliged to pay it at 
the days, by force of his covenant. 2 Danv. Abr. 101. 
But if a leſſor makes a leaſe rendering rent, and the leſſee 
covenant to pay the rent, being lawfully demanded, the 
leſſee is not bound to pay the rent, without a demard, 
Ibid. 102. 

A perſon makes a leaſe for life, or years, reſerving a 
rent upon condition, that if the leſſee doth not pay the 
rent at the day, that then without any demand it tha!l be 
lawful for the leſſor to re-enter; by this ſpecial agree- 
ment of the parties, the leſſor may enter on non-payment 
of the rent, without any demand. 2 Danv. Abr. 100. A 
leaſe for years, with condition to be void, on non-pay- 
ment of the rent, is not void unleſs the rent be deman:!2:7; 
and an intereſt ſhall not be determined, without an aQual 
demand. Hob. 67, 331: 2 Mod. 264. But now by the ſta- 
tutes relative to rents an ejetment may be maintained 
without an actual entry. See Stats. 4 Geo. 2.c.28.4 2: 
11Geo. 2. c. 19. F 16: and this Dict. titles Efeu nt; 
Leaje; Rent. 

A demand is to be legal, and made in ſuch manner as 
the law requires: if it be for rent of a meſſuage and 
lands, it ought to be made at the meſſuage, at the fore 
door of the houſe, the molt notorious place: where 
lands and woods are let together, the rent is to be e- 
manded on the land, as the molt worthy thing, and on 
the moſt public part thereof: if wood only be leaſed, 
the demand mult be made at the gate of the wood, Sc. 
1 Iaſt. 201: Poph. 58: Vide Dyer 51: 1 Leon. 425: Co. 
Eliz. 209. 

He that would enter for a condition broken, which 
tends to the deſtruction of an eſtate, muſt i. Demand 
the rent.ä—2. Upon the land, if there is no houſe. — 
3- If there 1s a houle, at the fore door; though it is no: 
material whether any perſon be in the houſe or no.— 
4. If the appointment is at any other place off the land, 
the demand mult be at that place.—5. The time of the 
demand is to be certain, that the tenant may be there, 
if he will, to pay the rent: and the laſt time of demons 
of the rent, muit be ſuch a convenient time before the 
ſun-ſetting of the laſt day of payment, as the money 
may be numbered. The leſſor or his ſufficient attorney 
is to remain upon the land, the laſt day on which the 
rent due ought to be paid, until it be fo dark that he 

caanot, 
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| eannot ſee to tell the money: and if the money thus 4 


marded is not paid, this is a denial in law, though there 
are no words of denial; upon which a re-entry may be 
made, Sc. 1 I,. 201, 202: 4 Rep. 753.—See further 
title Em]. As to demand of lands, See title Fine, 

As a releaſe of ſuiis is more large than of quarrels or 
actions; ſo a releaſe of demands is more large and bene- 
ficial than either of them. By a releaſe of all demande, 
all executions, and all freeholds, and inheritances, exe- 
cutory, are releaſed : by a releaſe of demands to the diſ- 
ſeiſor, the right of entry in the land, and all that is con- 
tained therein, is releaſed. And he that releaſeth all 
demands, excludes himſelf from all actions, entries, and 
ſeizures ; but a releaſe of all demands, is no bar in a writ 
of error to reverſe an outlawry. 8 Co. 153, 154.—See 
title Releaſe. 

DEMANDANT, peters.] All civil actions are pro- 
ſecuted either by demands or. paints, and the purſuer is 
called demandanr, in actions real; and plaintiff, in per- 
ſonal actions: in a real action, lands, Sc. are demanded. 
Co. Lit. 127. | 

DEMEINE, DEMAIN, DEMESNE, Fr.—Lat. 


dominicum, domanium : alſo written domaine, and ſigniſieth 


patrimonium domini.] Demains according to common ſpeech, 


are the lord's chief manor-place, with the lands thereto 
belonging; rer dominicales, which he and his anceſtors 
have from time to time kept in their own manual occu- 
pation, for the maintenance of themſelves and their fa- 
milies : and all the parts of a manor, except what is in 
the hands of freeholders, are ſaid to be demains. Copy- 
hold lands have been accounted demains, becauſe they 
that are the tenants hereof are judged in law to have no 
other eſtate but at the will of the lord; ſo that it is ſtill 
reputed to be, in a manner, in the lord's hands : but this 
word is oftentimes uſed for a diſtintion between thoſe 


lands that the lord of the manor hath in his own hands, 


or in the hands of his leſſee demiſed at a rack-rent, and 
ſuch other land appertaining to the manor, which be- 


longeth to free or copy-holders. Bra@. lib. 4. tract. 3. 


c. 9: Flea, lib. 5. cap. 5. As demains are lands in the 
lord's hands manually occupied, ſome have thought this 
word derived from de mam; but it is from the Fr. de- 
maine, which is uſed for an inheritance, and that comes 
from dominium, becauſe a man has a more abſolute do- 
minion over that which he keeps in his hands, than of 
that which he lets to his tenants. Blount. 

Demanium properly ſignifies the King's lands in France, 
appertaining to him in property: and in like manner do 
we in ſome ſort uſe it here in England; for all lands, it 
is ſaid, are either mediately or immediately held of the 
Crown; and when a man in pleading would ſignify his 
land to be his own, he ſaith, that he is ſeiſed thereof in 
his demain, (or rather demeſue) as of fee; whereby is meant, 
that although his land be to him and his heirs, it de- 
pends upon a ſuperior lord, and is held by rent or ſer- 


vice, Cc. Lit. lib. f. cap. 1. From this it hath been ob- 


ſerved, that lands in the hands of a common perſon can- 
not be true demeſnes: and certain it is, that lands in the 
poſſeſſion of a ſubject, are called demains in a different 
ſenſe from the d:»1ain lands of the Crown. For demains, 
or domains, in the hands of a ſubject, have their deriva- 
tion & demo, becauſe they are lands in his poſſeſſion for 
the maintaining of his houſe: but the domains of the 


Crown are held of the King, who is abſolute lord, hav- 


DEMURRER, 
ing proper dominien; and not by any feudal tenure of a 
ſuperior lord, as of fee, Wo:4's Int. 159. 

Demain is ſometimes taken in a //cr:2] ſigniſication, 
as oppoſite to frank-fee: for example, Thoſe lands which 
were in the poſſeſſion of Kins Etward the Confer are 
called ancient demains, or ancient d-meſne, and all others 
j ant free; and the tenants which hold any of thoſe lands 
are called enants in ancient demain, or ancient demeſue, and 
the others tenants in frank-fre, Vc. Kitch. 98. See title 
Ancient Demeſue. | 

DEMISE, mit.] Is applied to an eſtate either in 
fee, for term of life, or years, but moſt commonly the 
latter: it is uſed in writs for any eſtate, 2 [»f. 483. 
The word mi, in a leaſe for years, implies a war- 
ranty to the leilee and his aſſignee ; and upon this word 
action of covenant 1125s againſt the heir of the leſſor, if he 
ouſt the leſſee: it binds the executors of the leſſor, who 
has fee-ſimple, or fee-tail, where any leſſee is evicted, 
and the executor hath aflets ; but not the leſſor for life's 
executors, without expreſs words, that the leſſee ſhall 
hold his whole term. Dyer 257 : Zeit. Cent. 35,—See 
titles Leaſe; Covenant. 

The King's death is in law termed, the demiſe of the 
King, to his royal ſucceſſor, of his crown and digaity, 
Sc. See King. F 

DEMISE axp REDEMISE, The conveyance by ge- 
miſe and redemiſe is where there are mutual Jea/es made 
from one to another on each fide, of the ſame land, or 
ſomething out of it; and is proper upon the grant of a 
rent-charge, Ho. | 

DEMURRER, from the Lat. demrare, Fr. demenrer.] 
A pauſe or ſtop, put to any action upon a point of difii- 
culty, which muſt be determined by the Court, before 
any farther proceedings can be had therein: for in every 
action the point of controverſy conſiſts either in a or in 
law ; if in fact, that is tried by the jury; but if in late, 
that is determined by the Court. | 

A demurrer therefore, is an iſſue upon matter of law, 
It confeſſes the facts to be true, as ſtated by the oppoſite 
party; but denies that by the law ariſing upon thoſe 
facts, any injury is done to the plaintiff; or that the de- 
fendant has made out a lawful excuſe ; according to the 
party which firſt demurs, (demoratur, moratur in lege,) revs 
or abides in law upon the point in queſtion. As, if the 
matter of the declaration be inſufficient in law, (as by 
not aſſigning any ſufficient treſpaſs, £c.) then the de- 
fendant demurs to the declaration, —lf on the other hand 
the defendant's excuſe or plea be invalid, (as if he pleads 
that he committed the treſpaſs by authority from a 
ſtranger, without making out the ſtranger's right,) here 
the plaintiff may demur to the plea: and ſo in every 
other part of the proceedings. 

The form of ſuch demurrer is by averring the declara- 
tion or plea, the replication or rejoinder, to be inſuffi- 
cient in law to maintain the action or the defence; and 
therefore praying judgment for want of ſufficient matter 
alledged. Sometimes demurrers are merely for want of 
ſufficient form in the writ or declaration. Butin caſe of 
exception to the form or manner of pleading, the party 
demurring, mult by Stats. 27 Eliz.c.5: 4& 5 An.c. 16, 
ſet forth the cauſes of his demurrer, See titles Amend- 
ment, Pleading.— And upon either a general or ſuch /pe- 
cial demurrer, the oppoſite party muſt aver it to be ſufli- 
cient, which is called a joinder in demurrer ; and then 

| the 


above mentioned, the judges of the court before which 
the action is brought muſt determine. 3 Comm. 314: 
Finch L. lib. 4. c. 40: 1 Inft. 71. 

A demurrer may be to the writ, (i. e. the original, 
where the proceedings are by original,) to the count, or 
declaration, or to any part of the pleadings. 

A demurrer is admitting the matter of fact, ſince it 
refers the law ariſing on the fact, to the judgment of the Court ; 
and therefore the fact is taken to be true on ſuch de- 
murrer, or otherwiſe the Court has no foundation on 
which to make any judgment. G15. Hif. of C. P. 55. 

As a demurrer at Common law did confeſs all matters for- 
mally pleaded ; fo now by the flatutes a general demurrer 


Ates confeſs all matters pleaded, though informally. Hab. 233. 


But a ſpecial demurrer admits only facts well pleaded. 


Demurrers are general, without ſhewing any particular 


cauſes ; or /þecial, where the cauſes of demurrer are par- 
ticularly ſet down: and the judgment of the court is not 
to be prayed upon an inſufficient declaration or plea, 
otherwiſe than by a demurrer; when the matter comes 
judicially before the court. If in pleadings, &c. a mat- 
ter is inſufficiently alledged, that the court cannot give 
certain judgment upon it, a general Jemurrer will ſuffice; 
and for want of ſubſtance, a general mer is good: 
but for want of form, there muſt be a ſpecial demwrrer, 
and the cauſes ſpecially aſſigned. The practice is now, 
on a ſpecial denwrrer, to take advantage of any real er- 


tor, though not expreſſed, in the cauſes aſſigned. 


A man who demurs generally, ſhall take advantage of 
all matters which are requiſite to ſhew a good right or 
title in the plaintiff. Plotod. Com. 66 : Hob. 301. 

If a man demurs for form, he muſt ſhew ſpecially the 
cauſes of demurrer. 2 Rol. 330: Stats. ubi ſupra: R. N. 
1054. F 17. | 

If there be a general demurrer to the declaration, the 
plaintiff may apply to a judge for a ſummons for leave 


to amend ; if not, he may proceed to join in demurrer, 


and make up the demurrer-book himſelf, a copy of 
which he is to deliver to defendant's attorney, and if not 
paid for on demand, fign judgment. R. J.. 12 I. 3. 


ln cafe of a demurrer to a plea, c. by a plaintiff, the 


demurrer-book cannot be made up by the defendant, un- 
til default made by the plaintiff. R. E. 11 W. 3. 
D-murrers likewiſe, are either in actions at law, or in 
ſuits in equity. | ; 
A Demurrer in Equity, is nearly of the ſame nature 
with a demurrer in law; being an appeal to the judg- 
ment of the court, whether the defendant ſhall be bound 
to anſwer the plaintiff's bill: as for want of ſufficient 
matter of equity therein contained: or where the plain- 
tiff upon his own ſhewing appears to have no right; or 
where the bill ſeeks a diſcovery of a thing which may 


cauſe a forfeiture of any kind, or may convict a man of 


any criminal miſbehaviour. For any of theſe cauſes, a 


defendant may demur to a bill in equity; and if on de- 


murrer the defendant prevails, the plaintiff's bill ſhall be 
diſmiſſed ; if the demurrer be over-ruled, the defendant 
is ordered to anſwer. 3 Comm. 446. 

It is allowed a good cauſe of demurrer in Chancery, 
that a bill is brought for part of a matter only, which is 
proper for one intire account, becauſe the plaintiff ſhall 


—_ ſplit 8 and make a multiplicity of ſuits, Fern. 29. 
OL. I. f 
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the parties are at iſſue in point of law; which iſſue, as | 


If an original 5! be brought for matters, part of wwhich 
are in @ former bill and decree, and part new, or by way of 


ſupplemental bill; the court will, on a demurrer to fo 


much as was contained in the former decree, fend it to 
a maſter to ſee what was, and what was not in the firſt 
bill, and allow the demurrer accordingly. Gil. E. R. 184. 
See further, title Chancery. 

After the plaintiff and defendant have joined iſſue in 
fat, which goes to the whole, neither of them can de- 
mur, without conſent of the other. But there may be a 
demurrer to evidence. Though now it is more aſual to 
take exceptions to evidence at the bar at N, prius, ore 
tenus, which is tantamount to a demurrer, If doubts 
ariſe, caſes are made, or points reſerved, and a verdict 
taken, ſubject to the opinion of the court. See pop. title 
Demurrer to Evidence. 

If a defendant pleads to part, and d emu to part; the 
d:murrer ſhould firſt be determined, and the iſſue laſt ; 
becauſe upon the trial of the iſſue, the jury may aſſeſs 
damages as to both. Pair. 517. Where there is a de- 
murrer in part, and iſſue is joined upon the other part, 
and the plaintiff hath judgment on the demurrer ; here he 
may enter a Non-prof. as to the iſſue, and proceed to a 
writ of enquiry upon the demurrer; but otherwiſe he 
cannot have ſuch writ of inquiry. 1 Salk. 219: See 
1 Stra. 532, 574+ Fe Re 

If there be three counts in the declaration, to which 
there is a general demurrer ; if any one of the counts be 
good, judgment muſt be for the plaintiff, if fuch count 
can be joined with the other two. 1 1 252. 

A demurrer is to be ſigned, and argued on both ſides 
by counſel. After a demurrer is joined, the plaintiff 
having entered it on the roll, delivers the roll to the Se- 
condary, and makes a motion for a Cor/ilium or day to 
argue it, which the court grants of courſe, on the Secon- 
dary's reading the record; then the dezwrrer muſt be en- 
tered by the plaintiff in the court bock with the Secon- 
dary, who, on his rule ſets down the day appointed for 
argument, at leaſt four days before the demmrer is ar- 
gued: and paper- books, containing all the proceedings 
at length, which are afterwards entered on record, are 
made and delivered to the judges, two days before argu- 
ment. See Inp. X. B. 

The Jemurrant argues firſt, and the Court will hear 
but two counſel on a day, wis. one of a fide; and, if 
deſired on either fide, (unleſs the caſe be very plain,) 
the court will hear further arguments the next term. If 
the major part of the judges of the court cannot deter- 
mine the matter on the Jemurrer, it is to be ſent into the 
Exchequer-chamber to be determined by all the judges 
of England. 1 Inf. 71. Demufrers are now frequently 
put in for delay. In ſuch caſes, the party wiſhing to 
avoid the delay, makes up four demurrer-books, and 
delivers to the judges, two days before the day when 
judgment is moved for; which is given of courſe with- 
out argument. 

When the Court gives judgment on d er in debt 
for the plaintiff in the action, the judgment is for the 

laintiff to recover his debt, coſts and damages ; but if 
it be in action on the caſe, a writ of inquiry of damages 
muſt be awarded, before the plaintiff can have final judg- 
ment. If judgment on the demurrer is for the defendant 


in the action, the. judgment is, that the plaintiff take 
3c nothing 
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nothing by his writ, bill, Cc. and that the defendant 
go without day. Wood's Iuſt. 603. 

General , being entered, it cannot be after- 
wards waved, without leave of the court, but a ſpecial 
dimurrer generally may, unleſs the plaintiff hath loſt a 
term, or the ailizes by the defendant's demurring. Lis ey, 
K. B. | 

DraxvunarrR To Evip rwe. This happens where a 


record or other matter is produced in evidence, con- 


cerning the legal conſequences of which there ariſes 
4 doubt in law: in which caſe the adverſe party may, if 
he pleaſes, demur to the whole evidence; which admits 
the truth of every fact that has been alledged, but de- 
nies the ſufficiency of them all in point of law to main- 


' tain or overthrow the iſſue, as the caſe may be. 1 /»/. 


72: 5 Rep. 104. This draws the queſtion of law from 
the cognizance of the jury to be decided, as it ovght, 
by the court, out ef which :he record is ſent. 3 Comm. 


2. 

"$0 if the plaintiff brings witneſſes to prove a fact, 
and a matter of Jaw arifeth upon it; if the defendant 
admits their teſtimony to be true, there alſo the defend- 
ant may demur in law: and fo may the plaintiff demur 
upon the defendant's evidence. And in theſe caſes, the 
counſel for the plaintiff and defendant agree the matter 
of fact in diſpute; and the jury are diſcharged ; and the 
matter of law is referred to the judges to determine. 

But where evidence is given for the King, in an in- 
formation or other ſuit, and the defendant offers to de- 
mur upon it, the King's counſel are not obliged to join 
therein; but the Court ought to direct the jury to ſind 
the ſpecial matter. And, indeed, becauſe juries of late 
uſually find a doubtfal matter ſpecially, demurrers upon 
evidence are now ſeldom uſed. See 5 Rep. 104: 1 If. 
72: 2 Ius. 426. 

If the Court doth not agree to a demurrer to evidence 
in a civil cauſe; they ought to ſeal a 4% of exceptions, 
&c. 9 Rep. 13 —See title B of Exceptions. | 

DEMURRER TO INDICTMENTsS, This is incident to 
criminal caſes, as well as civil, when the fact as alledg- 
ed is allowed to be true, but the priſoner joins iſſue upon 
ſome point of law in the indictment ; by which he in- 


ſiſts that the fact, as ſtated, is no felony, treaſon, or 


whatever the crime is alledged to be. Thus, for in- 
ſtance, if a man be indicted for felonion/ly ſtealing a grey- 
hound, which is an animal in which no valuable proper- 
ty Can be had, and therefore it is not felony, but only a 


civil treſpaſs to ſteal it: in this caſe the party indifted 


may demur to the inditment ; denying it to be felony, 
though he confeſſes the act of taking it. Some have 
held, (2 Hal. P. C. 257,) that if on demurrer, the point 
of law be adjudged again/? the priſoner, he ſhall have 


judgement and execution, as if convicted by verdict. 


But this is denied by others; (2 Hawk. P. C. c. 32.5 5, 
6;) who hold, that in ſuch caſe he ſhall be directed and 
received to-plead the general iſſue, No? guiliy, after a de- 
murrer determined againſt him, Which appears the 
more reaſonable, becauſe it is clear, that if the priſoner 
freely diſcovers the fact in court, and refers to the opi- 
nion of the court, whether it be felony or no; and upon 
the fact thus ſhewn, it appears to be felony ; the court 
will not record the confeſſion, but admit him afterwards 
to plead not guilty. 2 Hal. P. C. 225. And this ſeems 
to be a cale of the ſame nature, being for the molt part 
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DEN 


a miſtake in point of law, and in the conduct of his 
pleading; and though a man by miſ-pleading, may in 
ſome caſes loſe his property, yet the law will not ſuffer 
him by ſuch niceties to loſe bis life. However, upon 


this doubt, demurrers to indictments are ſeldom uſed ; 


ſince the ſame advantages may be taken upon a plea of 
Not guilty ; or afterwards in arreſt of judgment, when 
the verdict has eſtabliſhed the fact. See Smith v. Bowen, 


Mich. 7 An. in which caſe the demurrer was continued 


on the record with a ce/et triatio exitzs, &c. and after 
the demurrer was determined againſt the defendant, a 
Venire was awarded. See Salt. 59, 60: Dyer 38; 2 Hawk, 
P. C. ubi ſupra inn: 4 Comm. 333, 4. 
DEMY-SANGUE, Half. blood: where a man mar- 
ries a woman, and hath ifſue by her a ſon, and the wife 
dying he marries another woman, by whom he hath alſo 


a ſon ; now thete two ſons, though they are called br. 


ther s, are but brothers of the half-bloud, becauſe they had 
not both one father and mother: and therefore by law 
they cannot be heirs to one another; for he that claims 
freehold as heir to another by deſcent, muſt be of the 
whole blood to him from whom he claimeth. 7er:s ./e 


 Ley.—See titles Deſcent, Executor. 


DEN, from the Sax. Den. 1. e. Hallig, Locus Syluef: 


tris.) The name of places ending in den, as Biddenden, 


Sc. ſignify the ſituation to be in a valley, or near 
woods. Blunt. 

DEN axp STROND, Is a liberty for ſhips or veſſels 
to run or come aſhore: and King Ed. 1. by charter 
granted this privilege to the Barons of the Cinque Ports, 
Placit. temp. Ed. 1. | 

DENA TERRA, A hollow place between two hills; 
and the word dena is uſed for a little portion of woody 

round, commonly called a coppice. Dome/4ay. a 

DENARIL, à general term for any ſort of pecunia 
nuimeratay or ready money. Paroch. Autrig. 320., 

Dexar1 DH CariTaTE, Cuſtomary oblations made 
to Cathedral Churches about the time of Pentecy?, when 
the pariſh prieſts, and many of their people went in pro- 
ceſſion to viſit their mother church: this cultom was af- 
terwards changed into a fettled due, and uſually charged 
upon the pariſh prieſt; though at firſt it was but a gift 
of charity, or preſent, to-help to maintain and adorn the 
biſhop's ſee. Cartular. AZbat, Glaſton. MS. f. 15. 

*DENARIUS, An Exglih penny: it is mentioned in 
the Hat. Ed. I. dle compeſetione menſurarum, &c. 

Duexartus DEI, God's penny, or carneſt money given 
and received by the parties to contracts, &c, Cart. Ed. 
1. The earneſt money is called Denarius Dei, or God's 
penny, becauſe, in former times, the piece of money ſo 
given to bind the contract, was given to God, 7. e. Lo 
the church, or the poor, 

Derxaxius S. Prat, An annual payment of one 
penny from every family to the Pope, during the time 
that the Roman Catholic religion prevailed in this king- 
dom, paid on the feaſt of St. Peter. See Peter-Pence. 

DExARtus TERTIUs ComMiTATUs. Of the fines and 
other profits of the connty-courts, originally when thoſe 
courts had ſuperior juriſdiction before other courts were 
erected, two parts were reſerved to the King, and a 
third part or penny to the Earl of the county ; who either 
received it in ſpecie at the aſſiſes and trials, or had an 
equivalent compolition for it out of the Exchequer. Paroch.. 


Ant'g. 41 8, 
DENBERA, 


DEN 


DENBERA, From the Sax. Den, a vale, and 5, a 
Jarrow or hog.] A place for the running and feeding of 
hogs, wherein they are penned; by ſome called a Se- 
comb, Cocel. 


DENIZ EN, See title Alien. 


DENSHIRING or LAND, Is the caſting parings of 


earth, turf, and ſtubble into heaps, which when dried 
are burnt into aſhes, for a compoſt on poer barren land. 
This method of improvement is uſed on taking in and 
incloſing common and waſte ground; and in many parts 
of England is called 4urn-beating, but in Staffordſhire and 
other counties, they term it der fhiring of land. 

DE NON DECIMANDO Wet, FTo be diſcharged 
of tithes. See Modus Decimond:. | 

DE NON RESIDENTIA CLERICI REGIS, An 
ancient writ where a perſon was employed in the King's 
ſervice, Sc. to excuſe and diſcharge him of zon-re/zdence. 
2 Inſt. 624. 

DENTRIX, A fiſh with many teeth. Chart. Hex. 6. 
Monat. Ramſey. 

DEODAND, Deo dandum.)] By this is meant what- 
ever perſonal chattel is the immediate occation of the 
death of any reaſonable creature: which is forfeited to 
the King to be applied to pious uſes, and diſtributed in 
alms by his high almoner, though formerly deſtined to 
a more ſuperſtitious purpoſe, 1 H. P. C. 419: Flea lib. 1. 
c. 25 

Ic ſeems to have been originally deſigned as an expia- 
tion for the ſouls of ſuch as were ſnatched away by ſud- 
den death; and for that purpoſe ought properly to have 
been given to Holy Church, in the ſame manner as the 
apparel of a ſtranger who was found dead, was applied 
to purchaſe maſſes for the good of his ſoul. And this 
may account for that rule of law, that no deodand is due, 
where an infant under the age of diſcretion is killed by a 
fall Vom a cart or horſe, or the like, not being in motion; 
whereas, if an adult perſon falls from thence, and is 
killed, the thing is certainly forfeited. 3 %. 57: 1 U. 
P. C. 422. Such infant being preſumed incapable of 


actual fin, and therefore not needing a deodand to pur- 


chaſe propitiatory maſſes. 1 Comm. 300. 

Thus ſtands the law, if a perſon be killed by a fall 
from a thing ſtanding ſtill. But if a horſe, or ox, or 
other animal of his own motion, kill as well an infant, 
as an adult ; or if a cart run over him, they ſhall in 
either caſe be forfeited as deodands; which is grounded 
upon this additional reaſon, that ſuch misfortunes are in 
part owing to the negligence of the owner ; and there- 
fore he is properly punithed by ſuch forfeiture. Brag. 
l. 3.0. Jo 

Where a thing not in motion is the occaſion of a man's 
death, that part only which is the immediate cavſe is for- 
feited ; as if a man be climbing up the wheel of a cart, 


and is killed by falling from it, the wheel alone is a Deo- 


dand. 1 H. P. C. 422,—But wherever the thing is in 
motion, not only that part which immediately gives the 
wound (as the wheel which runs over his body,) but all 
things which move with it, and help to make the wound 
more dangerous, (as the cart and loading, which in- 
creaſe the preſſure of the wheel,) are forfeited. 1 Hart, 
H. C. e. 26. 

It matters not whether the owner of the thing moving 
to the death of a perſon were concerned in the killing or 
not: for if a man kills another with my ſword, the ſword 
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1s forfeited, Dy. & Sud. d. 2. c. 5 1. And therefore in 
all indictments for homicide, the inflrament cf death, and 
the value, are preſented and found by the Grand jury; 
(as that the ſtroke was given by a certain penknife, value 
67.) that the King or bis grantee may claim the Deo- 
dand. For it is no Deodand, unleſs it be preſented as 
ſuch by a jury of twelve men. 3 /»/. 57: 5 Nep. 1:0: 
1 In. 144. 

No Deodands are due for accidents happening upon the 
high ſea, that being out of the juriſdiction of the Com- 
mon law: but if a man falls from a boat or thip in freth 
water and is drowned, it hath been ſaid that the veſſel 
and cargo are in ſtrictneſs of law a Deodand. 3 1»f. 58: 
1 H. P. C. 423: Moll. de Jur. Marit. 2. 225. 

Juries however have of late perhaps too frequently 
taken vpan themſelves to mitigate theſe forfeitures, by 
finding only ſome trifling thing, or part of an entire 
thing to have been the occation of the death. But in 
ſuch caſes, although the finding by the jury be hardly 
warrantable by law, the court of X. B. hath generally re- 
futed to interfere on behalf of the Lord of the Franchiſe, 
to aſſiſt ſo unequitable a claim. Fo. on Hemic. 266. 

Deodands, as well as cther forfeitures in general, 
wrecks, treafure-trove, Sc. may be granted by the King 
to particular ſubjects as a Royal Franchiſe : and indeed 
they are for the moſt part granted out to the lords of 
manors or other liberties; to the perverſion of their ori- 
ginal deſign. 1 Comm. 299. © fg. 

It a man riding over a river, is thrown off his horſe 
by the violence of the water, and drowned, his horſe is 
not Decdand; for his death was cauſed per cugſun aque, 
2 Co. 483. 

It a perſon wounded by any accident, as of a cart, 
horſe, &c. die within a year and a day after, what did 
it, is Drodand: ſo that if a horſe ſtrikes a man, and af- 
terwards the owner ſells the horſe, and then the party 
that was ſtricken dies of the ſtroke, the horſe, notwith- 
ſtanding the ſale, ſhall be forfeited as Deodand. Piorcdl. 
260: 5 Rep. 110. 

Things fixed to the freehold ; as a bell hanging in a 
ſteeple, a wheel of a mill, Sc. unleſs ſevered from the 
freehold, cannot be Deedonds. 2 Ii. 281. And there is 
no forfeiture of a Deodand, till the matter is found of re- 
cord, by the jury that finds the death; who ought alto 
to find and appraiſe the Deodarnd. 5 Rep. 110: 1 1K. 144. 
After the coroner's inquilition, the ſheriff is aniwerable 
for the value, where the Deodaud belongs to the King; 
and he may levy the ſame on the town, Sc. Whereſore 
the inqueſt ought to find the value of it. 1 Hast. P. C. 

Grants of Deedands how to be inrolled, 3 4 *. . 
c. 22. ccf. 1. The goods and chattels of ee e, Y 
were likewiſe anciently held to be Deodands, and are 
now forteitable to the Crown. See title Fe ae je. 1 LA. 


443- 
pr ONERANDO PRO RATA PORTIONI, A 
writ where a perſon is Giltrained for rent, that ought to 
be paid by others proportionably with him. F. N. . 
234. [f a man hold twenty acres of land, by fea'ty and 
twenty ſhillings rent; and he aliens one acre to one per— 
ſon, and another acre to another, Sc. the lord ſhall nor 
diſtrain one alienee for the whole rent, but for the rate 
and value of the land he hath purchaſed, Sc. And it 
he be diſtrained for more, he ſhull have this writ. Vers 
Nat. Br. 586. 
31 DEPARTURE. 
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DEPARTURE, 


DEPARTURE. A term of law properly applied to a 


defendant, who firſt pleading one thing in bar of an ac- 


tion, and being replied unto, in his rejoinder, quits that 


and ſhews another matter, contrary to, or not purſuing 


his firſt plea, which is called a departure from his plea : 


alſo where a plaintiff in his declaration ſets forth one 
thing, and after the defendant hath pleaded, the plain- 
tiff in his replication ſhews new matter different from his 
declaration, this is a departure. Plowd. 7, 8: 2 Inſt. 147. 


But if a plain iff in his replication depart from his count, 


and the defendant takes iſſue upon it; if it be found for 
the plaintiff, the defendant ſhall take no advantage of 
that departure: though it would have been otherwiſe, if 
he had demurred upon it. Raym. 86 : 1 Lil. Abr. 444. 
If a man plead a general agreement in bar, and in his 
rejoinder alledge a ſpecial one, this is a departure in 
pleading : and if an action is brought at Common law, 
and the plaintiff by his replication would maintain it by 
virtue of a cuſtom, &c. it hath been held a departure. 


I Neu. Abr. 638. Where a matter is omitted at firſt, it 


is a departure to plead it afterwards. Ib. If in cove- 
nant, the defendant pleads performance; and after re- 


Joins that the plaintiff ouſted him, it is a departwe from 


his plea. Raym. 22. In debt upon bond for perform- 


ance of covenants in a leaſe, the defendant plead- 


ed performance; and afterwards in his rejoinder ſet forth 
that ſo much was paid in money, and ſo much in taxes, 
c. upon demurrer, it was adjudged a departure from 
the plea; becauſe he had pleaded performance, and af- 
terwards ſet forth other matter of excuſe, Qc. 1 Salk. 221. 
Debt upon bond for performance of an award, made 
for payment of money ; if the defendant plead perform- 
ance, and the plaintiff having replied and afligned a 
breach of non payment, Ec. the defendant rejoins that 
he is ready to pay the money at the day, Cc. this is a 
departure from his plea ; for performance is payment of 


the money; and payment, and ready to pay, are differ- 


ent iſſues. Sid. 10: 4 Leon. 79. In debt upon bond for 
non-performance of an award ; the defendant pleads that 
the award was, that he ſhould releaſe all ſuits to the 
plaintiff, which he had done; the plaintiff replies that 
ſuch an award was made, but that the award was fur- 
ther, that the defendant ſhould pay to the plaintiff ſuch 
a ſum, Sc. the defendant rejoins that true it is, that by 
the award he was to pay the plaintiff the ſaid ſum, but 
that the award was alſo, that the plaintiff ſhould releaſe 
to the defendant all actions, £c. which he had not done; 
on demurrer this was held a departure from the plea, 
being all new matter. 2 Buff. 39: Gedb. 155: 1 Nell. 
637. After nullum fecerunt arbitrium, the detendant can- 
not plead that the award is void, without being a da- 


Ture from the former plex: and if where nul tiel ag ard is 


pleaded, then the award is ſet forth, and a joinder that 
it was not tendered, it is a departure, 1 Lev. 133! 
Lat. 385. | 

A departure muſt be always from ſomething that is ma- 
terial; or it will not be allowed: if in treſpaſs for taking 
goods, the plaintiff reply, that after the taking, the de- 
fendant-converted them to his own uſe, this being an 
abuſe, makes a treſpaſs; and the converſion is either 
trover or treſpaſs at the plaintiff's election, ſo that by 
bis replication he may make it treſpaſs, and be no de- 
parture. 1 Salk. 221, 222. In circumſtances of time, *£9c. 
laid as to promiſes, the plaintiff is not tied to a preciſe 


* 


DEPOSITION, 


day ; for if the defendant by his plea, force the plaintif 
to vary, it is no departure from his declaration. 1 Ne, 
640, 641. And if another place be mentioned in tlie 
replication, in action of debt; as this is a perſonal thing, 
it is no departure, becauſe he who is indebted to another 
in one place, is ſo in every place. Sid. 228. 

If new matter which explains or fortifies the 4ar be 
rejoined by the defendant, it is not a departure. 1 Wil/.s 
97, 8: Co. Lit. 304 a. 

A departure being a denial of what is before admitted, 
isa ſaying and un-ſaying, and for that an iſſue cannot be 
Joined upon it, it is bad for the incertainty. 1 Lil. 444. 
See further titles Pleading : Novel Affigument : Treſpaſc. 

DEPARTURE IN DESPITE OF THE COURT, and entry of 
it, See title Dfault. 

DEPARTURE OF GOLD ANDSILVER, The parting or di- 
viding of thoſe metals, from others that are coarſer. Sce 
Stat. 4 H. 7. 

DEPOPULATIO AGRORUM, Deſtroying and ra- 
vaging a country ; an offence where the benefit of clergy 
was denied at common law. 2 Ha. Pl. 333. See title Ce- 

„ benefit of. 

DEPOPULATION, Depopulatio.] Is a waſting or de- 
ſtruction; a deſolation or unpeopling of any place, by 
fire, ſword, peſtilence, Ac. 12 Rep. 30. 

DEPOPULATORES AGRORUM, Theſe were great 
offenders, by the ancient common law; ſo called, becauſe 
by proſtrating and ruining of houſes for habitation of the 
King's people, they, as it were, depopulated towns and vil- 
lages, leaving them without inhabitants. See Stat. 4 Hen. 
3. c. 2: 3 Inſt. 204. and title Clergy, benefit of. 

DEPOSITION, Depe/irio. ] The teſtimony of a witneſs, 
otherwiſe called a deponent, put down in writing by way 
of anſwer to interrogatories exhibited for that purpoſe, in 
Chancery, Oc. Proof in the High Court of Chancery is 
by depoſitions of witneſſes ; and the copies of ſuch rRgu- 
larly taken and publiſhed, are read asevidence at the hear- 
ing. For the purpoſes of examining witneſſes in or near 
London there is an examiner's office appointed: but for 
ſuch as live in the county, a commiſſion to examine 
witneſſes is uſually granted to four commiſſioners, two 
named of each fide, or any three or two of them to take 
the depoſitions there. And if the witneſſes reſide beyond 
ſea, a commiſſion may be had to examine them there, up- 
on their own oaths ; and, if foreigners, upon the oaths of 
two {kilful interpreters. And it hath been eſtabliſhed that 
the depoſition of an Heathen who believes in the Supreme 
Being taken by commiſſion in the molt ſolemn manner 
according to the cuſtom of his own country may be read 
in evidence. 1 M4. 21.—The commiſſioners are ſworn to 
take the examinations truly and without partiality, and 
not to divulge them till publiſhed in the Court of Chan- 
cery ; and their clerks are alſo ſworn to ſecrecy. The 
witneſles are compellable by proceſs of / pa na, as in the 
courts of Common law, to appear and ſubmit to examina- 
tion. And when their depoſitions are taken they are 
taanſmitted to the court with the ſame care that the an- 
ſwer of a defendant is ſent. 3 Comm. 449. 

After a witneſs is fully examined, the examinations are 
read over to him, and the witneſs is at /iberty to alter, or 
amend any thing; after which he ens ther, and then, 
and not before, the examinations are complete, and yo! 
evidence. 1 P. Ii us. 415. The ſame practice prevails in 
the Commons, in Ercleſiaſtical caules. 

Where 


DEPOSITION, 


Where a witneſs was examined in a cauſe in Chancery, 
and, before ſigning bis examination died, the Maſter of the 
Rolls, upon adviſing with the Maſter in Chancery then in 
court, denied the making uſe of the depoirions, as being 
not perfect. 1 P. Wins. 414. 

But where, after an order for publication, defendant ex- 
amined a witneſs, and then perceiving the irregularity (it 
being after publication) the defendant on the »/ual ai la- 
wit by himſelf, his clerk in court, and ſolicitor, that they 
had not ſeen, nor would ſee any of the depoſitions, get an order 
to re-examine this witneſs; but before re examination the 
witneſs died; upon aflicavit of this, Ld. Ch. Parker or- 
dered that the defendant might make uſe of the d- 
tions, the re-examination being prevented by the act of 
God. 1 P. Mint. 415. 

Depefitions in the Chancery after a cauſe is determined, 
may be given in evidence in a trial at bar in B. R. in a 
ſuit for the ſame matter, between the ſame parties, if the 
party that depo/ed be dead; but not otherwiſe, for if he 
be living, he muſt appear in perſon in court to be ex- 
amined, Ye. 1 Lil. Abr. 445. 

See further as to the admiſſion of written depoſitions in 
evidence at Common law. Bull. N. P. 229, 239= 242 
and this DiR. title Evidence. 

Depoſitions of informers, c., taken upon oath before a 
coroner, upon an inquifition of death; or before juſtices 
of peace on a commitment or bailment of felony, may be 
given in evidence at a trial for the ſame felony ; if it be 
proved on oath that the informer is dead, or unable to 
travel, or kept away by the procurement of the priſoner ; 
and oath muſt be made that the dpofirions are the ſame 
that were ſworn before the coroner or juſtice, without any 
alteration. 2 Hawk. P. C. 

Depofitions taken before a coroner, cannot be given in 
evidence upon an appeal for the fame death; becuuſ- ir 
is a different proſecution from that wherein they were 
taken: And it has been adjudged, 'That the evidence 
given by a witneſs at one trial, could not, in the ordinary 
courſe of juſtice, be made uſe of againſt a criminal, on 
the death of ſuch witneſs, at another trial. 2 H. P. C. 

The examinations of witneſſes abroad, and of ſuch as 
are aged or going abroad ae bene -//e, to be read in evi— 
dence, if the trial ſhould be deferred till after their death 
or departure, are now very frequently effected by mutual 
conſent in trials at Common law, if the parties are open 
and candid : and this may alſo d done indirectly at any 
ime, through the channel of à Court of Equity: but 
ſuch a practice has never yet been adopted directly as 
a rule of a court of law. Yet „nere the cauſe of action 
ariſes in Iudlia, and a ſuit is brought there upon in any of 


the courts of Heminſter, the Court may iflue a com- 


miſſion to examine witneſſes upon the ſport, and tranſmit 
the depoſitions to England, Stat. 13 Geo. 3. c. 63. 

Dreyos1T10N is uſed in the law in another ſenſe, viz. 
To ſignify the depriving a perion of ſome dignity, See 
titles Degradation; Deprivation. 

Depe/ition is alſo taken for death ; and dies depoſetionis, 
the day of one's death. Litt. Di. 

DEPRIVATION, Deprivatio.] A depriving or taking 
away; as when a biſhop. parſon, vicar, Sc. is depoſed 
trom his preferment. Of dep; ivations there are two forts, 
depricvatio & beneficio, and ab officio; the deprivation à be- 
»/i.io is when for ſome great crime, fc. a minitler is 
wholly deorived of his living: And d vaten ab officio 


2 
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' Chaplain ; Ceſſion, 
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DEPRIVATION. 


is where a miniſter is for ever deprived of his orders, 
which is alſo called 4-pofition or degradation; and is com- 
monly for ſome heinous offence meriting death, and per- 
formed by the biſhop in a ſolemn manner. Blaunt. See 
Degradation. f | 

Deprivatio à beneficio is an act of the Spiritual Court, 
grounded upon ſome crime or defect in the perſon deprived 
by which he is diſcharged from his ſpiritual promotion or 
benefice, upon ſufficient cauſe proved againit him. 1 Ne!/. 
Aer. 641. | 

Deprivation may alſo be by a particular clauſe in ſome 
act of parliament : the deprivation of biſhops, ©. is de- 
clared lawful by ſtatute 39 Eliz.c.s. And by the King's 
commiſſion, as he hath the ſupremacy lodged in him, a 
biſhop may be deprived: for ſince a biſhop is veited with 
that dignity by commiſſion from the King, it is reaſonable 
he ſhould be deprived, where there is jult cauſe, by the 
fame authority: but the canons direct, that a biſhop 
ſhall be deprived in a ſynod of the province; or, if that 
cannot be aſſembled, by the archbiſhop; and twelve bi- 
ſhops at leaſt, not as his aſſiſtants, but as judges. It 
has been adjudged, that an archbiſhop may deprive a bi- 
ſhop for ſimony, Sc. for he hath power over his ſuffra- 
gans, who may be puniſhed in the archbiſhop's court for 
any offence againſt their duty. 2 Salk, 134. See title 
Biſhop. 
The cauſes of deprivation are many: if a clerk obtain a 
preferment in the church, by ſimoniacal contract; if he 
be an excommunicate, a drunkard, fornicator, adulterer, 
infidel, ſchiſmatick or heretick ; or guilty of murder, 
manſlaughter, perjury, forgery, &c. If a clerk be il- 
lirerate and not able to perform the duty of his church; 
it he is a ſcandalous perſon in his life and converſation ; 
or baſtardy is objected againſt him: if one be a mere lay- 
man, and not in holy orders; or under age, vis. the age 
of twenty-three years; be diſobedient and incorrigible to 
his ordinary; or a con-nonformilt to the canons ; if a par- 
{on refuſe to uſe the Common Prayer, or preach in dero- 
zation of it; do not adminiſter the Sacraments, or read 
the Articles of Religion, Sc. See titles Par/on ; Clergy. 

It any parſon, vicar, &c. have one benetice with cure 
of :touls, and take plurality, without a faculty or diſpen- 
ſation: cr if he commit waſte in the houles and lands of 
the church, called Dilapidations, all theſe have been held 
good cauſes for deprivation of prieſts. Deyg's Parfon's 
Counſellor, 98, 99, Oc: 3 Inft. 204. See tles Alvoceſon, II; 
And refuſing to uſe the Common 
Prayers of the church, plurality of hvings, Sc. are cauſes 


of deprivation ip/o facto, in which caſe the church ſhall be 


void, without any fentence declaratory ; and avoidances 
by act of parliament need no declaratory ſentence: But 
in other caſes there mult be a declaratory ſentence. Dyer 
275. See title Parſon. 

Where a benefice is only voidable, but not void before 
ſentence of depri ation, the party muſt be cited to appear; 
there is to be a libel againſt him, and a time aſſigued to 
anſwer it, and alſo liberty for advocates to plead, and 
after all a ſolemn ſentence pronounced: Though none of 
theſe formalities are required, where the living is made 
ipſo fatto void. Can. 122. If a deprivation be for a thing 
merely of eccleſiaſtical cognizance, no appeal lies; but 
the party has his remedy by a commiſſion of review, 
which is granted by the King of mere grace. Moor 731, 
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DEPUTY. 
| DEPUTY, Depuratus.)] One that exerciſes an office, 


Oc. in another man's right; whoſe forfeiture or miſde- 
meanor, ſhall cauſe him, whoſe d-prry he is, to Joſe his 


office, The Common law takes notice of Jepnties in many 
caſes, but it never takes notice of under-deputies; for a 
deputy is generally but a perſon authoriſed, who cannot 
authoriſe another, 1 Lill. Ab.. 446. A man cannot make 


nis de huty in all caſes ; except the grant of the office juſtify 


him in it, and where it is to one, to execute by deputy, c. 
And there is a great difference between a due and 


aſſignee of an oſſice; for an aſſignee hath an intereſt in the 


office itfelf, and doth all things in his own name ; for 
whom his grantor ſhall not anſwer, unleſs in ſpecial caſes. 
But a deputy hath not any intereſt in the office, but is only 
the ſhadow of the officer, in whoſe name he doth all 
things. And where an officer hath power to make aſſigns, 
he may implicitly make deputies. And a ſheriff may make 
a deputy, or under-ſheriff, although he have not ſuch ex- 
preſs words in his patent. 9 Rep. 49.—Cowel. 

A deputy cannot make a deputy ; becauſe it. implies an 
aſſignment of his whole power, which he cannot aſſign 
over ; but he may impower another to do a particular 
act. 1 Sal. 96: Lit. 379. 

Judges cannot act by deputy, but are to hold their 


courts in perſon; for they may not transfer their power 


over to others. 2 Hawk. P. C. c. 1. 9. But it has been 
adjudged, that recorders may hold their courts by deputy. 

1 Lev. 76. The office of Cuſtas Brevium and Chiro- 
grapher in C. B. cannot be executed by deputy. 1 Nel/. 
Ar. 644. A ſteward of a court may make a deputy; and 
acts of an under-ſteward's deputy have been held good in 
Jome caſes. Cyo. Eliz. 5 24. 

A coroner ought not to execute his office by depury, it 
being a judicial office of truſt ; and judicial offices are 
annexed to the perſon. 1 Lil. 446. If the office of park- 
erſhip be granted to one, he may not grant this to ano- 


ther; becauſe it is an oflice of truſt and confidence. 


Terms de Ley. | 

A bailiff of a liberty, may make a deputy. Cro. Fac. 
240. And a conſtable may make a deputy, who may 
execute the warrant directed to the conſtable, Sc. 2 


Dany. 482. See title Conflable. 


When an office deſcends to an infant, ideot, c. ſuch 
may make a deputy of eourſe. 9 Rep. 47. Where an 
office is granted to a man and his heirs, he may make an 
aſſignee of that office; and by conſequence a deputy. 

A Deputy of an office, hath no interelt therein, but doth 
all things in his maſter's name, and his maſter ſhall be 
anſwerable; but an aſſignee hath an intereſt in the office, 
and doth all things in his own name, for whom his grantor 
ſhall not anſwer, unleſs in ſpecial.caſes. Terms de Ley. 

A ſuperior officer muſt anſwer for his d in civil ac- 


tions, if he is not ſufficient : but in criminal caſes it is 


otherwiſe, where deputies are to anſwer for themſelves. 
2 Inſt. 191, 466 : Doct. & Stud. c. 42. 

DE QUIBUS SUR DISSEISIN, A writ of entry, See 
F. N. B. 191. 

DER, From the Sax. Deer, Fera.] The names of 
places beginning with this word, ſignify that formerly 
wild beaſts herded there together. 

DERAIGN ox DEREYN, Diſfationare; dirationare.] 
Seems to be derived literally from the Fr, deraigner or 
deranger, To confound and diſorder, or to turn out of 


courſe or diſplace ; as deraigument or departure out of | 


DESCENT, 


religion, Sra?. 31 H. 8. cap. 6. And deraignment and dif. 
charge of their profeſſion. Stat. 33 H. 8. c. 29. Which is 
ſpoken of thoſe religious men that forſook their orders or 
profeſſion ; and ſo doth Kitchen uſe it, where he ſays the 
leſſee entered into religion, and afterwards was derained, 
Pe 157 

Iu our Common Law this word is uſed diverſly ; but 
generally to prove, i. to deraigu that right, deraigu the 
warranty, &c. Glanv. lib. 2. cap. 6: F. N. B. 146. If 
a man hath an eſtate in fee with warranty, and enfeoffs 
a ſtranger with warranty, and dies; and the feoffee 
vouches the heir, the heir ſhall rain the firſt warranty, 
Sc. Plowd. 7, And jointenants and tenants in common 
ſhall have aid, to the intent to rain the warranty para- 
mount. 31 H. 8. cap. 1: See Bratton, lib. 3. tract. 2. cap, 
28. Britton applieth this word to a ſummons that they be 
challenged as defeCtive, or not lawfully made, cap. 21. 
And Skene confounds it with our waging and making of 
law. See Lex Deraijnia. 

Perhaps this word 4craizn, and the word deraignnent de- 
rived from it, may be uſed in the ſenſe of te prove and a 
proving, by diſproving of what is aſſerted in oppoſition to 
truth and fat. 

DERELICT, Derelictus.] Any thing forſaken or left; 
or wilfully caſt away. Derel:# lands ſuddenly left by the 
ſea belong to the King: but if the ſea ſhrink back ſo 
lowly that the gain be by little and little, z.e. by ſmall 
and imperceptible degrees, it ſhall go to the owner of 
the lands adjoining. See 2 Comm. 261. 

DESCENDER, Vit of fermedon in. A writ which 
lieth, where a gift in tail is made, and the tenant in tail 
alicnes the lands entailed, or is diſſeiſed of them and dies; 
the Heir in tail ſhall have this writ againſt him, who is 
then the actual tenant of the freehold. F. N. B. 211, 


212, See title Formedon. 


DESCENT, or HeREDIT AR Succt5510w ; 

Lat. Deſcenſus: Fr. Diſcent; in which latter way the term 
is uſually ſpelt in all old law books.] The title whereby a 
man, on the death of his anceſtor, obtains the freehold 
eltate of ſuch anceſtor, by right of repreſentation, as his 
Heir-at-law,—It is otherwiſedefined; The order or means 
whereby lands or tenements are derived unto any man 
from his anceſtor.— An Heir is he upon whom the law 
caſts the eſtate immediately on the death of his anceſtor : 
and the eſtate ſo deſcending, is in law called the Inherit- 
ance. See 2 Comm. 200. lib. 2, c, 14; from whence much 
of the following matter 1s abridged. 

It may not be an uſeleſs preliminary obſervation, that 
the law of Deſcents of real eftates, is totally diſtinct from 
that of the Diſtribution of perſonal property; for which 
latter ſee title Executor III: V. 8. 5 | 

Deſcent, being created by /aw, and the moſt ancient 
title, it is termed the worthieſt means by which land can 
be acquired ; and an Heir is in by that, in preference to a 
grant, or deviſe, c. which are called titles by purchaſe. 
It is a rule in law, that a man cannot raiſe a fee-ſimple 
to his own right heirs, by the name of heirs, as a pur- 
chaſe, either by conveyance or deviſe; for if he deviſe. 
lands to one who is the heir at law, the deviſe is void, and 
he ſhall take by de/cent. Dyer 54, 126. And it is the 
ſame where the lands will come to the heir, either in a. 
direct or collateral line; or where the heir comes to an 
eſtate by way of limitation, when the word heirs is not a 
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DESCENT. 


word of purchaſe. Ibid, A father hath two ſons by ſeve- 
ral venters, and deviſes his land to his wife for life, and 
after her deceaſe to his eldeſt fon ; though the ſon doth 
not take the eſtate preſently on the death of his father, 
he ſhall be in by de/cent, and not by purchaſe, and the 
deviſe ſhall be void as to him. Szy/e 148; 1 N A,. 645. 
But it is ſaid he may make his election, and take by 
deviſe, if he pleaſes. | 

A man being ſeiſed of lands which he had by the mo- 


ther's ſide, deviſed them to his heirs on the part of his 


mother; and it was adjudged, that the deviſee ſhall take 
by deſcent. 3 Lev. 127. And when the heir takes that 
which his ance//or would have taken if living, he ſhall 
take it by deſcent, and not by purchaſe. 2 Dan v. 557. 
But generally, where an eſtate is deviſed to the heir at 
law, attended with a charge, as to pay money debts, Sc. 
in ſuch caſe he takes by pwrchajz, add not by deſcent. 
Though conditions to pay money have been conſtrued 
only a charge in equity; and that they do not alter the 
diſcent at Common law. 1 Lat. 593: 1 Salk. 241. See 
further, titles Limitation; Purchaſe ; Eftate ; Will. 

If one die ſeiſed of land, in which another hath right 
to enter, and it deſcends to his heir; ſuch de/cent ſhall 
take away the other's right of entry, and put him to his 
action for recovery thereof. Stat. 32 H. 8. cap. 33: Co. 
Lit. 237. But a deſcent of ſuch things as lie in grant, as 
advow ſons, rents, commons in groſs, Y. puts not him 
who hath right to his action. Co. Lit. 237: 2 Danv. 
Abr. 561. And a deſcent ſhall not take away the entry of 
an infant; nor of a feme covert, where the wrong was 
done to her during the coverture. 2 Dany. 563. 


The Doctrine of Deſcents, or law of inheritance in fee- 
ſimple, is a point of the higheſt importance; and is in- 
deed the principal object of the laws of real property in 
England, All the rules relating to purchaſes, whereby the 
legal courſe of deſcents is broken and altered, perpetually 
refer to this ſettled law of inheritance, as a datum or 
firlt principle univerſally known, and upon which their 
ſubſequent limitations are to work. 

In order therefore to treat a ſubject of this univerſal 
conſequence the more clearly, it ſeems better to lay aſide 
tuch matters as will only tend to cauſe embarraſſment 
and confuſion. The queſtion, who are, and who are not 
capable of being heirs, comes more properly under the 
titles Heir; Attainder; E/cheat ; which fee. We may alſo 
paſs over the frequent diviſion of deſcents, into thoſe by 
Cujtom, Statute and Common law. As to deſcents by parti- 
culam cuſtom, as to all the ſons jn gavelktind, or to the 
youngeit in Barough Eng liſb, ſee thoſe titles, and title 
Cudom; and as to deſcents by fatute, or ſees-tail per 


formam doni, in purſuance of the Stat, of Hm. 2; fee 


titles Efate 5; Limitations 5 Tenure. 

As the law of Deſcents depends not a little on the 
nature of kindred, and the ſeveral degrees of conſan- 
guinity, it will be previouſly neceſſary to ſtate, briefly, 
the true notion of this kindred or alliance in blood. 

CoNSANGUINITY, or kindred, is defined by the writers 
on theſe ſubjects to be wincu/um perſonarum ab eodem ſiipite 
dr/cendentium ; the connexion or relation of perſons de- 
icended from the ſame itock or common anceſtor. This 
conſanguinity is either lineal or collateral, 

Lineal conſanguinity, is that which ſubſiſts between 


perſons, of whom one is deſcended in a direct line from 


the other, as between a man and his father, grandfather, 
and great grandfather, and ſo upwards, in the direct aſcend- 


ing line: or hetween a man and his ſon, grandſon, great- 
grandſon, and ſo don vards in the direct de/cend'ng ine. 
Every generation, in this lineal direct conſanguinity, con- 
ſtitutes a different degree, reckoning either upwards or 
downwards: the father is related in the firſt degree, and 
ſo likewiſe is the ſon; grandſire and grandſon in the ſe- 
cond ; great grandſire and great grandſon in the third. 


This is the only natural way of reckoning the degrees in 


the direct line, and therefore univerſally obtains, as well 
in the civil and canon, as in the Common law. 

Collateral kindred anſwers to the ſame deſcription : 
collateral relations agreeing with the lineal in this, that 
they deſcend from the ſame ſtock or anceſtor ; but dif- 


fering in this, that they do not deſcend one from the 


other. Collateral kinſmen are ſuch then as lineally 
ſpring from one and the ſame anceſtor, who is the ee, 
or root, the /#ipes, trunk, or common ſtock, from whence 
theſe relations are branched out. As if a man hath two 
ſons, who have each a numerous iſſue; both theſe iſſues 
are lineally deſcended from him as their common anceſ- 
tor; and they are collateral kinſmen to each other, be- 


cauſe they are all deſcended from this common anceſtor, . 
and all have a portion of his blood in their veins, which 


denominates them con/anguineos. 


The very being of collateral conſanguinity, conſiſts in 


this deſcent, from one and the ſame common anceſtor, 


Thus 4. and his brother are related; Why? Becauſe 
both are derived from one father: A. and his firſt couſin 
are related; Why ? Becauſe both deſcended from the 


ſame grandfather ; and his ſecond couſins' claim to con- 


ſanguinity is this, that they are both derived from one 


and the ſame great grandfather. In ſhort, as many an- 


ceſtors as a man has, ſo many common ſtocks he - has, . 
| from which collateral kinſmen may be derived. 


The method*of computing thele degrees in the ca- 
non law, which our law has adopted (Co. Litt. 2 3,) is as 
follows. We begin at the common anceſtor, and reckon 
downwards; and in whatſoever degree the two perſons, 
or the moſt remote of them, is diitant from the common 
anceltor, that is the degree in which they are related to 
each other. Thus A. and his brother are related in the 
firſt degree; for from the father to each of them is counted 
only one; A. and his nephew are related in the ſecond de- 
gree ; for the nephew is two degrees removed from the com- 
mon anceſtor; wiz. his own grandfather, the father of A. 

The learned Commentator then proceeds to lay down 
a ſeries of Rules, or Canons of Inheritance, according to 


which, eſtates are tranſmitted from the anceſtor to the 


heir, with an explanatory comment. 


I. Tux FiRsT RULE is, that [zheritonces foall Iineally 
DEECEND to the iſſue of the perſon who laſt died actually 
ſeiſed, in infizitum ; but ſhall never /neally asCexD. 

By lays no inheritance can veſt, nor can any perſon be 
the actual complete heir of another, till the anceſtor is 
previouily dead. Nemo , heres ditentisg. Before that 
time the perion who is next in the line of ſucceſſion is 
called an heir apparent, or heir preſumptive. Hains ap- 
parent are ſuch, whoſe right of inheritance is indefeati- 
ble, provided they outlive the anceitor; as the eldeit fon 
or his iſſue, who muit by the courſe of the Common law 


be heir to the father whenever he happens to die. Hoirs - 


freſumptive are ſuch, who, if the anceitor ould die im- 
mediately, would in the preſent circumſtances of things 
be his heirs; but whole tight of inheritance may be de- 
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DESCENT. 


feated by the contingency of ſome nearer heir being 
born: as a brother or nephew, whoſe preſumptive ſuc- 
ceſſion may be deſtroyed by the birth of a child; or a 
daughter, whoſe preſent hopes may hereafter be cut off 
by the birth of a ſon. Nay even if the eſtate hath de- 
ſcended, by the death of the owner, to ſuch brother, 
or nephew, or daughter; in the former caſes, the eſtate 
ſhall be deveſted and taken away by the birth of a poſt- 
humous child; and in the latter, it ſhall alſo be totally 
deveſted by the birth of a poſthumous ſon. Bro. tit. De- 


feent 58. 


And beſides this caſe of a poſthamous child, if lands 
are given to a ſon who dies, leaving a ſiſter his heir; if 


the parents have at any diſtance of time afterwards an- 


other ſon, this ſon ſhall deveſt the deſcent upon the ſiſter, 
and take the eſtate as heir to his brother. Co. Lit. 11: 
DoF. Q Stud. d. 1. c. 7. So the ſame eſtate may be fre- 


quently deveſted by the ſubſequent birth of nearer pre- 


ſumptive heirs, before it fixes upon an heir apparent. 


As if an eſtate is given to an only child, who dies; it 


may deſcend to an aunt, who may be ſtripped of it by 
an after-born uncle; on whom a ſubſequent fiſter may 
enter, and who will again be deprived of the eſtate by 
the birth of a brother, the heir apparent. Chrifian's note 
on 2 Comm. 208. : 1 

It ſeems determined that every one has a right to re- 
tain the rents and profits which accrued whilſt he was 
thus legally poſſeſſed of the inheritance, 1 I. 11. in n: 
2 Wilſ. 526.—See further as to the entry of a poſthu- 
mous heir, Watkins on Deſcents, c. 4. 

No perſon can properly be ſuch an anceſtor, as that 
an inheritance of lands or tenements can be derived from 
him, unleſs he hath had azal /i/in of ſuch lands, either 
by his own entry, or by the poſſeſſion of his own or his 
anceſtor's leſſee for years, or receiving rent from a leſſee 
of the freehold : (Co. Litt. 15:) or unleſs he hath had 
what is equivalent to corporal ſeifin in hereditaments 
that are incorporeal ; ſuch as the receipt of rent, a preſen- 
tation to the church in caſe of an advowſon, and the like. 
Co. Litt. 11. But he ſhall not be accounted an anceſtor, who 
hath had only a bare right or title to enter, or be other- 
wiſe ſeiſed. The ſeifin therefore of any perſon, thus 


underſtood, makes him the root, or ſtock, from which 


all future inheritance by right of blood muſt be derived: 
which is very briefly expreſſed in this maxim, /ei/ina facit 


fipitem. Flet. J. 6. c. 2. f 2. 


Though it be neceſſary the anceſtor be , yet it is 
not required that the ſeiſin continue till the death of ſuch 
anceſtor: for if he had been ſeiſed at any time during 
his life, and afterwards diſſeiſed, ſtill if he had not 
parted with his right or property, his heir ſhall inherit. 
1 Int. 237 b. — See I athkins on Deſcents. If the heredita- 
ments deſcending be in reverſion or remainder, expec- 


tant on an eſtate of freehold, the heir may obtain what 


will be equivalent to an actual ſeiſin, by granting them 
over for life or in tail. See poſt. VI. as to % i fratris. 
When therefore a perſon dies ſo ſeiſed, the inheri- 


- tance firſt goes to his iſſue: as if there be grandfather, 


father, and ſon, and the father purchaſes lands and dies; 
his ſon ſhall ſucceed him as heir, and not the grand- 


father, to whom the land ſhall never /ineally aſcend, 
but ſhall rather eſcheat to the lord. Lit. 9 3. This rule, 


that the inheritance ſhall never Jinea/ly aſcend, clearly 
appears to be of feudal eriginal, and the propriety of it 


is well defended at ſome length by the learned Commen. 
tator, to whom we refer the reader deſirous of inveſtiga- 
ting the ſubject, as a matter rather of curioſity than 
utility. 

Though an eſtate cannot Jinzally aſcend, the father 
may take his ſon's eſtate by an intermediate deſcent ; for if 
the ſon has neither iſſue, nor brothers or filters, the 
eſtate will deſcend to an uncle, or ſome collateral rela- 
tion, to whom the father may on his deceaſe be the next 
heir. And in ſome caſes, the father or mother may in- 
herit immediately from a child. As if either of them 
are coulin to the child; a caſe of which nature occurs in 
2 P. m. 613; where a ſon died, ſeiſed in fee of land, 
without iſſue, brother or ſiſter, but leaving two couſins, 
his heirs at law, one of whom was his own mother, the 
queſtion was, whether the mother could take as heir to 
her ſon. The Maſter of the Rolls was of opinion, that 
though the heir was alſo mother, this did not hinder 
her from taking in the capacity or relation of coulin, 
See 2 Comm. 212. in u. | 

In 1 In. 8, It is ſaid, that if a man hath iſe an el. 
derſon, born out of the King's allegiance, and after hath 
another ſon born within the realm; the younger ſon ſhall 
have lands by 4z/cerr from his father in this caſe, and not 
the elder who had never any inheritable blood in him. 
Co. Lit. 8.—But if the father in this caſe is to be ſup- 
poſed a natural-born ſubject at the birth of the iſſue, the 
child would now be alſo a natural-born ſubject by force 
of Stats. 7 An. c. 5: 4 Geo. 2. c. 21. But the children of 
perſons attainted of, or liable to the penalties of, trea- 
ſon, or in the ſervice of a foreign ſtate in enmity with 
Great Britain, are excepted from the benefit of this pro- 
viſion. See Stat. 25 E. 3. fl. 2, which declares that at 
Common law the children of the King wherever born, 
may inherit. The ſame ſtatute enables children born 
abroad to inherit, if at their birth 2% their parents are 
within the King's allegiance, and their mothers paſs the 
ſea, with the licence of their huſbands. See 1 It. 8. inn. 

Lord Coke allo lays it down for law, that if an alien 
hath iſſue in Englund two ſons, though theſe ſons are 
indigenz, ſubjects born, they cannot inherit to each other. 
But in the caſe of Collingauod v. Pace, this was denied 
to be law, and it was expreſsly held that ſuch ſons of 
aliens were inheritable to each other. See 1 Sd. 193: 
1 Yentr. 413. And now by Szat. 11 & 12 ,. 3. c. 6, 
natural-born ſubjets may derive a title by deſcent 
through their parents, though aliens; but Stat. 25 Geo. 
2. c. 39, confines the benefit of the former ſtatute to ſuch 
heirs as ſhall be living, and capable of taking at the 
death of the perſon laſt dying ſeiſed; unleſs ſuch heirs 
happen to be daughters, and there is afterwards a ſon or 
another daughter, for which caſes the ſtatute makes a 
ſpecial proviſion. Both theſe acts are extended to Scot- 
land by Stat. 16 Geo. 3. c. 52. The principle, on which 
it has been adjudged that the children of an alien may 
be heirs as betweeen themſelves, though not to their 
father, ſeems to reach the caſe of children born after 
their father's attainder. See 1 rf. 8. in n.—And further 
this Dict. titles Alien, Attainder, 

II. AsSECOND GENERAL RUT.F, or canon is, that the mal: 
i//ue ſhall be admitted before 1he female, Thus ſons ſhall 
be admitted before daughters; or, as our law expreſſes 
it, the worthieſt of blood ſhall be preferred. Hal. H. C. I. 

235» 


235. As if one hath two ſons, and two daughters, and 


dies; firſt the eldeſt ſon, and (in caſe of his death with- 


out iſſue) then the youngeſt ſon ſhall be admitted to the 
ſucceſſion in preference to both the daughters. 

The reaſon of this, as well as of the preceding rule, 
muſt be deduced from feodal principles: for, by the 
genuine and original policy of that conſtitution, no fe- 
male could ever ſucceed to a proper feud, inaſmuch as 
females were incapable of performing thoſe military ſer- 
vices, for the ſake of which that ſyſtem was eſtabliſhed. 
But our law does not extend to a total excluſion of fe- 
males, as the Salic law, and others, where feuds were 
moſt ſtrictly retained : it only poſtpones them to males; 
for, though daughters are excluded by ſons, yet they 
{ucceed before any collateral relations. 


III. A Tun D RULE, or Canon of deſcent, is; that 
where there are-t:v9 or more males in equal degree, the cd 


en ſhall inherit; but the /emales all together. 


As if a man hath two ſons, and two daughters, and 


dies; his eldelt fon ſhall alone ſucceed to his eſtate, in 


excluſion of the ſecond ſon and both the daughters; but, 
if both the ſons die without iflue before the father, the 
dauphters ſhall both inherit the eſtate as coparceners. 
Litt. $5 : Hal. C. L. 238. This rule is alſo of feudal 
original, and aroſe from thence on the eſtabliſhment of 
that conſtitution in Exglaud, by William the Conqueror. 
Yet we find, that ſocage eſtates frequently deſcended 
to all the ſons equally, ſo lately as when Glantul wrote, 
in the reign of Henry II. and it is mentioned in the Min- 


ror, (c. 1. 5 3,) as a part of our ancient conſtituticn, | 


that knights” fees ſhould deſcedd to the eldeſt ſon, and 
ſocage fees ſhould be partible among male children. 
However, in Heny III.'s time, we find by Braden, 
(L. 2. c. 30, ,) that ſocage lands, in imitation of lands 
in chivalry, had almoſt entirely fallen into the right of 
ſucceſſion by primogeniture, as the law now ſtands ; ex- 


- cept in Kent, where they gloried in the preſervation of 


their ancient gavelkind tenure, of which a principal 
branch was the joint inheritance of all the {ons ; and ex- 
cept in fome particular manors and townſhips, where 
their local culloms continued the deſcent, ſometimes 
to all, ſometimes to the youngeſt fon only, or in other 
more ſingular methods of ſucceſſion. 

As to the females, they are ſtill left as they were by 


the ancient law; for they were all equally incapable of 
performing any perſonal ſervice: and therefore one 


main realon for preferring the eldeſt ceating, ſuch pre- 
ference would have been injurious to the reſt: and the 
other principal purpoſe, the prevention of the tocmi— 
nute ſubdiviſion of eſtates, was left to be confidered and 
provided for by the lords, who had the diſpoſal of theſe 
female heireſſes in marriage. However, the ſucceſſion 
by primogeniture, even among females, took place as 
to the inheritance of the Crown; wherein the neceſſity 
of a ſole and determinate ſucceſſion, is as great in the 
one ſex, as in the other. 1 f. 165. And the right of 
ſole ſucceſſion, though not of primogeniture, was alſo 
eſtabliſhed with reſpe& to female dignities and titles of 
honour. For F, a man holds an earldom to bim and the 
heirs of his body, and dies, leaving only daughters ; the 
eldeſt ſhall not of courſe be Counteſs, but the dignity is 
in ſuſpence or abeyance till the King ſhall declare his 


pleaſure; for he, being the fountain of honour, may | 


Vol. I. 
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confer it on which of them he pleaſes. 46. —See titles 
Abeyance, Peers. 


IV. A rovrTH RULE, or Canon of deſcent, is; that 
the lincal deſcendants, in infinitum, of any perſon deceafed, 
hall repreſent their anceſtor ; that is, ſhall ſtand in the 
ſame place as the perſon himſelf would have done, had 


he been living. 


Thus the child, grandchild, or great grandchild, 
(eicher male or ſemale) of an eldeſt ſon, ſucceeds before 
a younger fon, and ſo in infinitum. Hale H. C. L. 236, 7. 
And theſe repreſentatives ſhall take neither more nor 
leſs, but juſt ſo much as their principals would have 
done. As if there be two ſifters, and one dies, leaving 
ſix daughters; and then the father of the two ſiſters dies, 
without other iſſue: theſe fix daughters ſhall take among 
them exactly as much as their mother would have done, 
had ſhe been living; that is, a moiety of the lands in 
co-parcenary: ſo that, upon partition made, if the land 
be divided into twelve parts, the ſurviving ſiſter ſhall 
have fix parts, and her ſix nieces, one part each. 

This taking by repreſentation, is called ſucceſſion i 
flirpes according to the roots; ſince all the branches in- 
herit the ſame ſhare that their root, whom they repreſent, 
would have done. So if the next heirs of a man be ſix 
nieces, three by one ſiſter, two by another, and one by 
a third; his inheritance by the laws of England, is di- 
vided only into three parts, and diſtributed per bin pes, 
thus ; one third to the three elder children who repre- 
ſent one ſiſter, another third to the two who repreſent 
the ſecond, and the remaining third to the one child 
who is the ſole repreſentative of her mother. 

This mode of repreſentation is a neceſſary conſequence 
of the double preference given by our law, firſt to the 
male iſſue, and next to the firſt born among the males. 
For if all the children of three ſiſters were to claim per 
capita, in their ownright, as next of kin to the anceſtor, 
without any reſpe&t to the ſtocks from whence they 
ſprung, and thoſe children were partly male, and partly 
female, then the eldeſt male among them would exclude 
not only his own brethren and iifters, but all the iſſue of 
the other two daughters, or elſe the law in this inſtance, 
mult be inconſiſtent with itſelf, and depart from the pre- 
ference which it conſtantly gives to the males, and the 
firſt born, among perſons in equal degree. Whereas, 
by dividing the _ inheritance according to the roots. or 
Riirpes, the rule of deſcent is kept uniform and fteady ; 
the iſſue of the eldeit ſon excludes all other pretenders, 
as the fon himſelf (if living) would have done; but the 
iſſue of two daughters divide the inheritance between 
them, provided their mothers (if living) would have 
done the ſame: and among theſe ſever: ] iftues, or re- 
preſentatives of the reſpective roots, the ſame preference 
to males, and the ſame right of primogeniture obtain, 
as would have obtained at the firſt among the roots them- 
ſelves, the ſons or daughters of the deceaſed. As 1. if 
a man hath two ſons, A. and B. and 4. dies, leaving 
two ſons, and then the grandfather dies; now the eldeſt 
ſon of A. ſhall ſuccced to the whole of his grandfather's 
eſtate: and if 4. had left only two daughters, they 
thould have ſucceeded alſo to equal moieties of the 
whole, in excluſion of B. and his iſſue. But 2. if a man 
hath only three daughters, C. D. and E; and C. dies 
leaving two ſons, D. leaving two daughters, and E. 
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C. ſhall ſucceed to one third, in excluſion of the younger; 


leaving a daughter and a ſon, who 1s younger than his 
ſiſter: here when the grandfather dies, the eldeſt ſon of 


and the two daughters of D. to another third in partuer- 
ſhip; and the ſon of E. to the remaining third, in ex- 
cluſion of his eldeſt ſiſter. And the ſame right of repre- 
ſentation, guided and reſtrained by the ſame rules of de- 
ſcent, prevails downwards in infinitum. 

How far the two immediately preceding, and other, caſes 
in the courſe of this title may be explained by the following 
ſcheme, the ſtudent is left to determine. It may per- 
haps afford a hint for ſtatements in more complicated 
caſes of deſcent. For regular tables of Con ſanguinity 
and Deſcent, See 1 Iu%; The Commentaries ; and Muttins's 
Treatiſe on Deſcent. 


1. The Prxsox dying ſeiſed. 
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King John, however, who kept his nephew Arthur 
from the throne, by diſputing this right of repreſenta- 
tion, did all in his power to aboliſh it throughaut the 
realm. Hale H. C. L. 217, 229. But in the time of his 
ſon King Heury III. the rule was indiſputably ſettled in the 
manner here laid down, Bra#. I. 2. c. 30. 2 and ſo it has 
continued ever ſince. And thus much for /incal deſcents. 


V. AFIFTH RULE is, that, on failure of lineal deſcendants, 
or iſſue of the perſon laſt ſeiſed, the inheritance ſhall de- 
ſcend to his collateral relations, being of the blood of the 


. 


| deſcend to four different heirs. 2 Comm. 222 in U. 


firſt purchaſor, ſubject to the three preceding rules. 
Thus if A. purchaſe land, and it deſcend to B. his ſon, 
whales 8 thereof without iſſue; whoever ſucceeds 
ta this inheritance, mult be of the blood of A. the firſt 
purchaſor of this family. Co. Litt. 12. The firſt pur. 
chaſor, perguiſitor, is he who firſt acquired the eltate to 
his family, whether the ſame was transferred to him by 
ſale or by gift, or by any other method, except only that 
of deſcent. | V 
This is a rule almoſt peculiar to our own laws, and 
thoſe of a ſimilar feudal original; and this rule or canon 
cannot otherwiſe be accounted for than by recurring to 
feudal principles, which did not originally permit the 
deſcent of lands to any but one of the lineal deſcendants 
of the firſt purchaſor, who in the caſe of a feudum noun, 
or eſtate purchaſed by the anceſtor himſelf, could only be 
his own offspring ; ſo that ſuch eſtate could not deſcend 
even to his brother. See this Di#. title Tenures ; I. 3. 

But when the feodal rigour was in part abated, a me- 
thod was invented to let in the collateral relations of the 
grantee to the inheritance, by granting him a feudum no- 
vum to hold ut feudum antiquum ; that is, with all the 
qualities annexed of a feud derived from his anceſtors ; 
and then the collateral relations were admitted to ſuc- 
ceed even in infnitum, becauſe they might have been of 
the blood of, that is deſcended from, the firſt imaginary 
purchaſor. 

Of this nature, are all the grants of fee-ſimple eſtates 
of this kingdom; for there is now in the law of Exg land, 
no ſuch thing as a grant of a feudum novum, to be held 
ut nowum ; unleſs in the caſe of a fee-tail, and there this 
rule is ſtritly obſerved, and none but the lineal deſcend- 
ants of the firſt donee (or purchaſor) are admitted; but 


every grant of lands in fee-ſimple, is with us a feud: 


novum, to be held ut antiquum, as a feud whoſe antiquity 


is indefinite: and therefore the collateral kindred of the 


grantee, or deſcendants from any of his lineal anceſtors, 
by whom the lands might poſſibly have been purchaſed, 
are capable of being called to the inheritance. 

Yet, when an eſtate hath really deſcended in a courſe 
of inheritance to the perſon laſt ſeiſed, the ſtrict rule of 
the Feudal law is ſtill obſerved; and none are admitted, 
but the heirs of thoſe through whom the inheritance hath 
paſſed ; for all others have demonſtrably none of the 
blood of the firſt purchaſor in them, and therefore ſhall 
never ſucceed. As, if lands come to A. by deſcent from 


his mother; no relation of his father (as ſuch) ſhall ever 


be his heir of Theſe lands ; and, vice verſa, if they de- 


ſcended From his father, no relation of his mother (as 
ſuch) ſhall ever be admitted thereto; for his father's 


kindred have none of his mother's blood, nor have his 
mother's relations any ſhare of his father's blood. And 
ſo, if the eſtate deſcended from his father's father, the 
relations of his father's mother, ſhall for the ſame reaſon 
never be admitted, but only thoſe of his father's father. 
Hence the expreſlion heir at /aw muſt always de = 
with reference to a ſpecific eſtate: for if an only chil 
has taken by 1 eſtate from his father, and an- 
other from his mother; upon his death without iſſue, 
theſe eſtates will deſcend to two different perſons. So 
alſo, if his two grandfathers and two grandmothers, 
had each an eſtate, which deſcended to his father or 
mother, being only children, then theſe four eſtates will 


This 


This then is the great and general principle, upon 
which the law of collateral inheritances depends; that, 
upon failure of iſſue in the laſt proprietor, the eſtate 
fhall gelccgcd S ene biööc of the HI purchaſor; or, that 
it Mart refdtt back to the heirs of the body of that an- 
ceſtor, from whom it either really has, or is ſuppoſed by 
fiction of law to have originally deſcended : according to 
the rule laid down in the year books; M. 12 Ed. IV. 14: 
Fitzherbert. Abr. t. Diſcent. 2: Brook. Ibid. 38: and Hale 
H. C. L. 243; That he who would have been heir to 
the father of the deceaſed, (and of courſe to the mother, 
or any other real or ſuppoſed purchaſing anceſtor) ſhall 
alſo be heir to the ſon;”” a maxim that will hold uni- 
verſally, except in the caſe of a brother or ſiſter of the 


half blood, which exception (as we ſhall ſee hereafter) 


depends upon very ſpecial grounds. 


VI. As1xTH RULE, or canon is, that the collateral heir 
of the perſon laſt ſeiſed, muſt be his next collateral kinſ- 
man, of the whole bloed. 

Firſt, he muſt be his next collateral kinſman, either 
perſonally, or jure repreſentation's; which proximity is 
reckoned according to the canonical degrees of conſan- 
guinity. Therefore, the brother being in the firſt de- 
gree, he and his deſcendants ſhall exclude the uncle and 
his iſſue, who is only in the ſecond. And herein con- 
ſiſts the true reaſon of the different methods of computing 
the degrees of conſanguinity, in the civil law on the one 
hand, and in the canon and common laws on the other. 

When the paternal and maternal lines are both ad- 
mitted to the inheritance, the moſt remote collateral 
kiniman in the paternal line, will inherit before the 
neareſt in the maternal. So that the expreſſion that the 
collateral heir, muſt be the next collateral kinſman, is qua- 
lifed by the general rules of deſcent which prefer the 
male line to the female. 

The deſignation of perſon, however, in ſeeking for the 
next of kin, will come to exactly the ſame end, {though 
the degrees will be differently numbered,) Which ever 
method of computation we ſuppoſe the law of E22/an4 to 
ule ; ſince the right of repreſentation of the parent by 
the ifſue, is allowed to prevail 7 /ritum, Indeed it 
may be queitioned how far the introduction of the com- 
putation of kindred, either by the canon or civil law, is 
of uſe in the Common-law doctrine of Deſcents. 

This right of repreſentation being eſtablihed, the 
former part of the preſent rule amounts to this; that, on 
jailure of ifſue of the perſon laſt ſeiſed, the inheritance 
ſhall deſcend to the other ſubſiſting iſſue of his next im- 
mediate anceſtor. Thus, if A. dies without ifſue, his 
eſtate ſhall deſcend to his eldeſt brother, (if more than 
one) or his repreſentatives; he being lineally deſcended 
from 4's father his next immediate anceſtor. On failure 
of brethren, or ſiſters, and their iſſue, it fall deſcend 
to the uncle of A. the lineal deſcendant of his grandfather; 
and ſo on in infin:tum. 

The elder brother of the whole blood ſhall have land by 
ſcent, purchaſed by a middle or younger brother, it ſuch 
die without iſſue; for as to de/cents between brethren, 
the eldeſt is the molt worthy of blood to inherit to them 
as well as to the father. Lit. 3: 3 Rep. 40. 

Here it muſt be obſerved, that the lineal anceſtors 
though (according to the firit rule) incapable themielves 
of ſucceeding to the eſtate, becaule it is ſuppoled to 


, 


ſiſter to be heir, 


DESCENT. 


have already paſſed them, are yet the common ſtocks 
from which the next ſucceſſor muſt ſpring.—But though 
the common anceſtor be thus the root of the inheritance, 
yet it is not neceſſary to name him in making out the 
pedigree or deſcent. For the deſcent between two bro- 
thers, is held to be an immediate deſcent ; and therefore 
title may be made by one brother, or his repreſentauives, 
to or through another, without mentioning their com- 
mon father. 1 Sid. 196: 1 Ventr. 4231 1 Lev. to: 12 
Mad. 619. 

The law takes no notice of the di/abil:ry of the father 
in caſe of diſcent, but only of the immediate relation of 
brothers and ſiſters, as to their eſtates; ſo that the ina- 
bility of the father doth not hinder the deſcent between 
them: for example; A man had iſſue a ſoa and a daugh- 
ter, and was attainted of treaſon, and died; the ſon pur- 
chaſed lands and died without iſſue; and it was adjudged 
that notwithſtanding the attainder of the father, the 
daughter ſhall take by d-/cent from her brother, becauſe 
the de/cent between them was immediate, and the law 
doth not regard the diſability of the father. 4 Leon. 5. 
See 4 Rep. 31, 124. 

Where a perſon ſeiſed of lands, hath iſſue two daugh- 
ters, if one of them commits felony, after the father's 
death, both daughters being alive, a moiety ſhall de/cend 
to one daughter, and the other ſhall eſcheat. Co. Lit. 153. 

But, ſecondly, the heir need not be the neareſt kinſ- 
man abſolutely, but only / modo; that is; he mult be 
the neareſt kinſman of the whole blood ; for, if there be a 
much nearer kinſman of the Ha blood, a diſtant kin{- 
man of the whole ſhall be admitted, and the other en- 
tirely excluded; nay, the eſtate ſhall eſcheat to the lord, 
ſooner than the half RT: Mall inheric. 

"A kiniman of the whole blood is he that is derived, 
not only from the ſame ance/ior, but from the ſame cable 
of anceflors. For, as every man's own blood is compound- 
ed of the bloods of his reſpective anceſtors, he is only 
properly of the whole or entire blood with another, wha 
hath (fo far as the diſtance of degrees will permit) all the 
ſame ingredients in the compoſition of his blood that the 
other hath. Ihus the blood of A. being compoſed of thoie 
of his father and his mother, therefore his brother being 
trom both the ſame parents hath entirely the ſame blood 
with A; or in other words he is his brother of the whole 
blood. But if, after the death of 4's. father, his mother 
had married a ſecond huſband, and had iſſue by him; the 
blood of this iſſue, being compounded of the blood of .“ 
mother only, on the one part, but of that of the ſecond 
huiband, on the other part, it hath therefore only half the 
ſame ingredients with that of A. himſelf ; fo that ſuch 
illue is only A's brother of the half blood; and for that 
reaſon they Rall never inherit to each other, 80 allo1 
the tather HAN eg Tons, A. and B. by different venters, 
or wives; theſe two brethren are not brethren of the 
whole blood, and therefore ſhall never inherit to each 
other, but the eſtate thall rather eſcheat to the lord, Nay 
even if the father dies, and his lands deſcend to his eldeit 
fon A. who enters thereon, and dies ſeiſed without jiſſue; 
til B. ſhall not be heir to this eſtate, becauſe he is only ot 
the halt blood to A. the perſon lait ſeiſed: but it ſhall de- 
ſcend to a fiſter (if any) of the whole blood to 4; for in 
ſuch caſes the maxim is, that pe//efo fratris facit fororem ee 
be&redem, the ſeiſin or poſſeſſion of the brother makes the 
Vet, had A. died <wwithoat entry then B. 
3D 2 might 
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might have inherited; not as heir to A. his half brother, 
but as heir to their common father, who was the perſon 
laſt actually ſeiſed. Hale H. C. L. 238. 

Of ſome inheritances there cannot be a ſeiſin, or p 
fratris: as if the eldeſt brother dies before a preſentation 
to an advowſon, it will deſcend to the half brother, as 
heir to the perſon laſt ſeiſed, and not to the ſiſter of the 
whole blood. 1 Bur. Ec. 11. So of reverſions, remainders 
and executory deviſes, there can be no ſeiſin or p 
fratris ; and if they are reſerved or granted to A. and 
his heirs, he who is heir to A. when they come into poſ- 
ſeſſion is entitled to them by deſcent: that is the perſon 
who would have been heir to A. if A. had lived ſo long 
and had then died actually ſeiſed. 2 Lond. 256 : Fearne 
448: Vi, 29. and fee further this title ad um rela- 
tive to the de/cert of rever/ions, &c.— But though a poſſeſs 
Fratris cannot properly be of a remainder or reverſion ex- 


pedctant upon an eſtate of freehold, yet by the exertion of 


certain acts of ownerſhip, as by granting them over for 
term of life, a pr/eſfio fratris of them may be made. 8 Rep. 
356: 1 In. 15a; 191 6.—Therecan be no poſſefſio fratris 
of an eſtate-tail; nor of honorary dignities. Nor of the 
deſcent of the crown, and irs poſſeſſions; nor of a mere 


right. See Watkins on Dejtents. c. 1. $4. and the aucho- 


rities there cited. 

The total exclufion of the half blood from the inheri- 
tance being almoſt peculiar to our own law, is looked 
upon as a ſirange hardſhip by ſuch as are unacquainted 


ſures ariſe from a miſapprehenſion of the rule, which is 
not ſo much to be conſidered in the light of a rule of de- 
ſcent as of a rule of evidence; an auxiliary rule, to 
carry a former into execution. 

To illuſtrate this rule by example. Let there be 4. 
and B. brothers, by the ſame father and mother, and C. 
another ſon, of the ſame mother by a ſecond huſband. 
Now if 4. dies ſeiſed of lands, but it is uncertain whe- 
ther they deſcended to him from his father or mother ; 
in this cafe his brother B. of the whole blood, is qualified 
$0 be his heir ; for he is ſure to be in the line of deſcent 
from the firſt purchaſor, whether it were the line of the 
father or mother. But if B. ſnould die before A. with- 


out iſſue, C. the brother of the half blood is utterly in- 
capable of being heir; for he cannot prove his deſcent 


from the firſt purchaſor, who is unknown; nor has he 
that fair probability which the law admits as preſumptive 
evidence, ſince he is to the full as likely not 1 be deſcended 
from the line of the firſt purchaſor, as to be deſcended: 
and therefore the inheritance ſhall go to the neareſt rela- 
tion poſſeſſed of this preſumptive proof, the whole blood. 

And, as this is the caſe in feudis amwiguis, where there 
really did exiſt a purchaſing anceſtor, who 1s forgotten, 
it is alſo the caſe in feudis novis held ut antiquis, where the 
purchafing anceſtor is merely ideal, and never exiſted but 
only in fdtion of law, Of this nature are all grants of 
lands in fee- ſimple at this day, which are inheritable as if 
they deſcended from ſome uncertain indefinite anceſtor, 
and therefore, any of the collateral kindred of the real 
modern purchaſor, (and not his own offspring only) may 
inherit them, provided they be of the whole blood; for all 
ſach are, in judgment of law, likely enough to be derived 
from this indefinite anceſtor : bat thole of the half blood 
are excluded, for want of the ſame probability, Nor 
ſhould this be thought hard, that a brother of the pur- 


3 


with the reaſons on which it is grounded. But theſe cen- 


chaſor, though only of the half blood, muſt thus be diſinhe. 
rited, and a more remote relation of the whole blood ad- 
mitted, merely upon a ſuppoſition and fiction of law; 
ſince it is only upon alike ſuppoſition and fiction, that 
brethren of purchaſors (whether of the whole or half 
blood) are entitled to inherit at all. ; 

This rule as to the excluſion of the half blood, is cer- 
tainly a very fine-ſpun and ſubtle nicety : but, conſidering 
the principles upon which our law is founded, it is not an 
injuſtice, nor always a hardſhip ; ſince even the ſucceſſion 
of the whole blood was originally a beneficial indulgence, 


rather than a ſtrict right of collaterals: and though that 


indulgence is not extended to the demi-kindred, yet they 
are rarely abridged of any right which they could poſſibly 
have enjoyed before. See this Di. title Tenures III. 5. 
The doctrine of the whole blood was calculated to ſupply 
the frequent impoſhbility of proving a deſcent from the 
firit purchaſor; without ſome proof of which (according 
to our fundamental maxim) there can be no inheritance 
allowed of. And this purpoſe it anſwers, for the moſt 
part, effectually enough. It ſeems however that in ſome 
inſtances, the practice is carried farther than the principle 
upon which it goes will warrant. It is more eſpecially 


| over-ſtrained, when a man has two ſons by different ven- 


ters, and the eltate on his death deſcends from him to 
the eldeſt, who enters, and dies without iſſue; in which 
caſe the younger ſon cannot inherit this eſtate, becauſe he 
is not of the whole blood to the laſt proprietor. This, it 
mult be owned, carries a hardſhip with it, even upon feu- 


| dal principles: for the rule was introduced only to ſup- 


ply the proof of a deſcent from the firſt purchaſor; but 
here, as this eſtate notoriouſly deſcended from the father, 
and as both the brothers confeſſedly ſprung from him, it 
is demonſtrable, that the half brother mult be of the blood 
of the firſt purchaſor, who was either the father or ſome 
of the father's anceſtors, 

It is moreover worthy of obſervation, that the Crown, 
(which is the higheſt inheritance in the nation) may de- 
ſcend to the half blood of the preceding ſovereign. Plow, 
245: Co. Litt. 15; fo that it be the blood of the firit 
monarch, purchaſor (or in the feudal language) con- 
queror, conguciſor, of the reigning family. Thus it actu- 
ally did deicend from king Edward VI. to queen Mary, 
and from her to Queen El:zabeth, who were reſpectively 
of the half blood to each other. Por, the royal pedigree 
being always a matter of ſufficient notoriety, there is no 
occaſion to call in the aid of this preſumptive rule of 
evidence, to render probable the deſcent from the royal 
ſtock, which was formerly king Willlam the Norman, and 
is now (by Stat. 12 Will. III. c. 2,) the Princeſs Sophia of 
Hanover, Hence allo it is, that in eſtates-tail, where the 
pedigree from the firſt donee mult be ſtrictly proved, halt 
blood is no impediment to the deſcent. Lis. 6 14, 15; be- 
cauſe when the lineage is clearly made out, there is no need 
of this auxiliary proof. Alſo in titles of honour half blood 
is no 1mpediment to the deſcent ; but a title can only be 
tranſmitted to thoſe who are dz/cended from the firſt perſon 
ennobled. 1 I/. 15. See this Dict. title Peers, How far 
it might be deſireable to amend the law of deſcents in 
one or two inſtances, and ordain that the half blood might 
always inherit, where the eſtate notorioully deſcended from 
it's own proper anceſtor, and, in caſes of new-purchaſed 
lands or uncertain deſcents, ſhould never be excluded by 
the whole blood in a remoter degree; or how far a private 

inconvenience 
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inconvenience ſhould be ſtill ſubmitted to, rather than à 
long eſtabliſhed rule ſhould be ſhaken, is for the Legiſla- 
ture to determine. See further 2 Comm. 233. in n. 

The rule then, together with it's illuſtration, amounts 
to this; that in order to keep the eſtate of 4. as nearly 
as poſſible in the line of his purchaſing anceſtor, it muſt 
deſcend to the iſſue of the neare/t couple of anceſtors that 
have left deſcendants behind them ; becauſe the deſcen- 
dants of one anceſtor only are not fo likely to be in the 
line of that purchaſing anceſtor, as thoſe who are deſcend- 


ed from both. 


In order then to avoid the confuſion and uncertainty 
that might ariſe between the ſeveral ſtocks wherein the 
purchaſing anceſtor may be ſought for, another qualifica- 
tion is requiſite, beſides the proximity and entirety; which 
is that of dignity, or <vorthing/s, of blood. For, 

VII. Tae SEVENTH and laſt rule or canon is, that 5 
collateral inheritances the male fiocks ſhall be preferred to the 
female; (that is, kindred derived from the blood of the 
male anceſtors, however remote, ſhall be admitted before 
thoſe of the blood of the female, however near;) unleſs 
where the lands have, in fat deſcended from a female. 

Thus the relations on the father's fide are admitted 1% 
iiſuitum, before thoſe on the mother's fide are admitted 
at all. Litt. & 4. And the relations of the father's father, 
before thoſe of the father's mother, and fo on. — This rule 
ſeems to have been eſtabliſhed in order to effectuate and 
carry into execution the fifth rule, or principal canon of 
collateral inheritance, before laid dowa ; that every heir 
mult be of the blood of the firit purchaſor. 

That this was the true foundation of the preference of 
the agnati or male ſtocks, in our law, will farther appear, 
if we conſider, that, whenever the lands have notoriouſly 
deſcended to a man from his mother's fide, this rule is to- 
tally reverſed; and no relation of his by the father's ſide, 
as ſuch, can ever be admitted to them: becauſe he can- 
not poſſibly be of the blood of the firſt purchaſor. And 
ſo, # conver/o if the lands deſcended trom the father's fide, 
no relation of the mother, as ſuch, thall ever inherit. 1 
Inſt. 1 4.—See Watkins on Deſcent, c. 5. 

Bur it has been reſolved, that a fire and render of lands, 
claimed by a party, as heir at law ex parte materna, will 
alter the quality of the eſtate; ſo that it ſhall deſcend to 
the heir ex parte faterna. © Rep. 63: Carthew 141. 

Allo if a man ſeiſed of land, as heir of the part of his 
mother, make a feoffment and take back an eltate to him 
and his heirs ; this, as a purchaſe, alters the de/cent, and 
if he die without iflue, the heir of the part of the father 
mall inherit it. Co. Lit. 12. 


The fhort Reſult of all the above rules and explanations 
ie, that when a man (A.) dies ſeiſed of an eftate in fee- 
ſimple, it ſhall, —1. In the firſt place, deſcend to his elde/? 
fon and heir or his i//ue.—2. If his line be extinct, then to 
the con or other tons of A. reſpectively, in order of birth; 
or their iſſue; the 7/ve of an cler brother being thill pre- 
ferred to the prr/0u of a yornger, that is to lay, the children 
of the ſecond ton, to the 3d fon himſelf, and ſo on.—3. In 
default of ſons, or their iſſue, then to all the daughters of 
A. together, or their iſſue. See ante III. IV.—4. On failure 
of deicendants from A. himſelf, then to the iſſue of his 
father au mother; the eldeſt brother of the whole blood, 
or his iſfue; or on failure of them, the other whole bro- 
thers of A. reſpe&:ively, in order of birth, or their iſſue; 
or on failure of them, the ſitters of A. of the whole blood 


reſpectively, or their iſſue, 5. On failure of deſcendants 
from the father and mother of A. then to the iſlue of his 
grand- father and grand-mother by the father's fide; 
ſtil] tracing the line of relationſhip on the father's fide, 
till it entirely fails; when and not before, recourſe muſt be 
had to the relations of his mother in the ſame regular 
ſucceſſive order as in the paternal line. See more fully 
and accurately, 2 Comm. c. 14, P. 209.—240; on the whole 
of this ſubject, which in ſome points ſeems at firſt inex- 
tricably intricate; but will ſoon unfold itſelf to the re- 
ſearches of the diligent ſtudent; who to underſtand ma- 
ny parts of it ſhould be intimately acquainted with the 
law of Tenures. See that title in this Dictionary. 


As to the DescexT of rEVERSIONS and REMAINDERS 
expectant upon eſtates of freehold, ſee Watkins”: E//ay on 
the Law of Deſcents (1793); from whence ſome curtory 
obſervations have already been adopred, and the following 
extract from which, on this part of the ſubject, may be 
deſerving attention. 

« The principles which apply to the deſcent of an eſtate 
in poſſeſſion do not apply to the deſcent of an eſtate in 
remainder or reverſion, expectant on an eſtate of freehold, 
but they apply when the particular eſtate is only for 
years: a tenant for years being conſidered merely as the 
bailiſf of the freeholder and to hold the poſſeſſion for him. 
1 nf. 239. 6. n. 2. 

« When a reverſion or remainder, expectant upon an 
eſtate of freehold, continues in a courſe of deſcent, with- 
out certain acts of ownerſhip exerted, ſuch reverſion, Mc. 
ſtill continually devolves, on the death of each particular 
heir, to the perſon who can then make himſelf heir to the 
donor or purchaſor; without any regard to the very heir 
of the precedent perſon who ſucceeded to it by de/cent ; till 
when the particular eſtate is determined, it ultimately veſts 
in fe ion in him, who at ſuch determination, is the right heir 
of tach donor, purchaſor or original remainder- man. For 
as there was no intermediate perſon actually ſeiſed of ſuch 
reverſion or remainder, no one could be the mean of 
turning its deſcent, and becoming a new ſtock or terminus ; 
but ſuch ſtock muſt yet be the donor, purchaſor or remain- 
der-man, and muſt ſo continue, (if no alienation be 
made) till ſucli eſtate ſhall become velted in poſſeilion ; 
and conſequently, it will be abſolutely neceſſary to prove, 
on every devolution, a deſcent, not from the immediate 
predeceſſor who took by de/cent, (for with him, as ſuch, in 
this cafe, there 1s nothing to do) but from the donor, pur- 
chaſor, or original remainder-man. W aoever, therefore, 
can make himſelf heir to ſuch donor, Sc. will be enti- 
tled to the inheritance in reverſion or remainder, though 
expectant; but yet not fo as to be capable of tranſmitting 
it to lis own right heirs, (as ſuch) except by granting it 
over; till it becomes veſted in poſſeſſion, by the determi- 
nation of the particular eſtate which ſupported it, or 
whereon it was expectant, (when it would ceaſe to be a 
reveriton or remainder,) in him who thould be, at that 
time, the right heir of the donor, Sc. which perſon would 
then become the ſtock ot deicent, and hin trom whom 
the future pedigree mult run on his obtaining an au 
ſeiſin ot it. See Fearn”s Conting. Rem. 449: (3d edit.) Co. 
Litt. 115; 14; 15 4: 3 C. 42: Cre. Car. 411—12: 8 
C. 96 a: 1 Co. 95, 99: Plotod. 56, 113, 585, 9: Brooke 
Defcent 2 & 58; Done, 5 21; Stire Fac. 120: Ce. Eliz, 
334, 5: Dyer 129, fl. 63: See 2 Com. Dig. title Cypybold, 
(K. 11); Deſcent (C. 2.): Robinſon on Gavelk. Appen- 
dia: Bitches 215: 1 Ve. 174. 
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4 80 alſo with reſpe& to contingencies and executory 
deviſes—Thus on a deviſe to G. in fee; but if he hap- 
pened to die under the age of twenty one years, leaving 
no iſſue, then to H. in fee; after the deceaſe of the teſta- 
tor, P. died in the life-time of G. who afterwards died 
under the age of twenty-one and without iſſue ; it was 


held that the lands veſted in T's heir at law, upon the 


happening of the contingency, (z. on the death of G. 
under age, and without iſſue,) but that the intereſt, while 
it was contingent, did not fo attach in GE. who was heir 
at law to P. on his deceaſe, as to carry it, on his death, to 
his heir at law, who was not heir at law to H. but that it 
veſted in that perſon who was heir at lau to P. (the firſt 
purchaſor) at the time of the contingency happening. See 2 
Wilſ. 29. Goaright and Searle; and cited alſo in Fearne on 
Con. Rem. 448. (3d edit.) And fee Cro. Car. 410, 13: 
Hobart 33: Plowd. 485, 9: 3 Com. Dig. tit. Deſcent. (C. 2.)” 
See ante VI. dee further as to other points concern- 
ing the doctrine of Deſcents and points involved there- 
with, titles Efate; Heir; Limitation; Remainder 3 Execu- 
tory Deviſe &c. | 
DrescztnT of Crown Lanxps.—See titles De/cent ; King. 
DescexT of Piexiriks.—8See titles Deſcent ; Peer. 
DESCRIPTION, 4-/cripti9.] In deeds and grants there 
mult be a certain dejcription of the lands granted, the places 
where the /ands lie, and of the per/ons to whom granted, 
Sc. to make them good. But wills are more favoured 
than grants as to thoſe deſcriptions: and a wrong deſcription 


of the perſon will not make a deviſe void, if there be 


otherwiſe a ſufficient certainty what perſon was intended 


by the teſtator. 1 Ne Abr. 647. 


Where a firſt d-/cription of land, ©. is falſe, though 


the ſecond is true, a deed will be void: coxtra, if the firſt 
be true, and the ſecond falſe, See 3 Rep. 2, 3. 8. 10. 28. 


32, 34, &c. See titles Deed; Will. 


DESERTION From THE Army, See title Courts» 


Martial. . 
DE SON TORT DEMESNE, See De rinjuria /ud 


proprid ; and titles Treſpaſs ; Pleading. 


DESPITUS, A contemptible perſon, *Fleta, lib. 4- 
c. 5. par. 4. 5 

DESU3ITO, To weary a perſon with continual bark- 
ings, and then to bite; which is provided 2gainit by old 
laws. Leg. Alured. 26. 

DETACHIARE, To ſeize or to take into cuſtody ano- 
ther perſon's goods, Sc. by attachment or other courle of 
law. Corel, | f 

DETAINER, See titles Forcible Entry and Detainer. 

DPELERMINATION OF WILL, See title Efate at 
Will. 

DETINET, See Debet Y Detinet. 


DETINUE, detinzcndo.} In the Common law is like 


actio d:pofiti in the Civil law; and is a writ which lies 
againſt him, who having goods or chattels delivered to 
keep, refuſeth to re-deliver them. In this action of de- 
tine it is neceſſary to aſcertain the thing detained in ſuch 
a manner as that it may be ſpecifically known and re- 


covered, Therefore it cannot be brought for money, 
corn or the like, for that cannot be known from other 
money or corn; unleſs it be in a bag or a ſack, for then 
it may be diſtinguiſhably marked. In order therefore to | 


ground an action of detinue, which is only for the detain- 
ing, theſe points are neceſſary; See 1 It. 286; 1. That 
the defendant came lawfully into poſſeſſion of the goods, 


one to this action. F. N. B. 138. If I find goods, and be- 


DETIN UE. 


as either by delivery to him or by finding them —2. 
That the plaintiff have a property.—3. That the good; 
themſelves be of ſome value.—-4. That they be aſcer- 
tained in point of identity. Upon this the jury, if they 
find for the plaintiff, afleſs the ſeveral values of the ſeve- 
ral parcels detained, and alſo damages for the detention 
And the judgment is conditiona.; that the plaintiff re. 
cover the ſaid goods ; or, if they cannot be had, their 
reſpetive values, and alſo the damages for detaining 
them. Co. Ent. 170: Cro. Fac. 681. 

There is one diſadvantage which attends this action, 
vi. that the defendant is herein permitted to wage his 
law; (that is, to exculpate himſelf by oath ; See title 
Mager of Law;) and thereby defeat the plaintiff of his 
remedy ; which privilege in this caſe is grounded on the 
confidence originally repoſed in the bailee by the bailor, 
in the borrower by the lender, or the like : from whence 
aroſe a ſtrong preſumptive evidence, that in the plain- 
tiff 's own opinion, the defendant was worthy of credit, 
See 1 Inf, 295. 

For this and other reaſons the action of detinuc is now 
much diſuſed, and has given place to the action of 
Trover. See title Dover; and alſo title Bailment. 

The following caſes on the ſubject of Detinue, may 
prove matter of uſe as well as of curioſity, and ſee ſur- 
ther Viner, title Detinue, and Bull. N. P. 49—5 1. 
Detinue may be brought for a piece of gold, of the 
price of 21 5. though not for 215. in money; for here is 
a demand of a certain particular piece. Bull. N. P. 50. 

If a man receiving money from a banker, put part 
thereof into his bag, and while he is telling the reſt, the 
bag is ſtolen; no action of detinue, Ec. lies; becauſe by 
putting up the money, he had appropriated it to his own 
uſe. Comb. 475. A man lends a ſum of money to an- 
other, detinue lies not for it, but debt: but if A. bargainz 
and ſells goods to B. upon condition to be void, if A. 
pays B. a certain ſum of money at a day; now if 4. 
pays the money, he may have dine againſt B. for the 
goods, though they came not to the hands of B. by bail- 
ment, but by bargain and ſale. Cro. Elix. 867: 2 Dauv. 

10. 

If a man delivers goods to 4. to deliver to B. B. may 
have d-tinue, for the property is in him: and where he 
delivers them to B. and after grants them to D. he thall 
not have detinue after the grant, but the grantee ſhall have 
it. Jelv. 241: 1 Bult. 6g. When goods are delivered 
to one, and he delivers them over to another, action of 
detinue may be had againſt the ſecond perſon, and if he 
delivers them to one that has a right thereto, yet it is 
ſaid he is chargeable: alſo if a perſon to whom a thing is 
delivered dieth, detinne lieth againſt his executors, &c. 


or againſt any perſon to whom a thing comes. 2 Danv. 


Abr. 5 11. 

A man may have a general detinue againſt another that 
finds his goods: though if I deliver any thing to A. to re- 
deliver, and he loſes it, if B. finds it and delivers it to 
C. who has a right to the ſame, he is not chargeable to 
me in detinue, becauſe he is not privy to my delivery. 7 
H. 6.22: 9 H. 6. 5 8. 

In actions of delinue, the thing muſt be once in the 
poſſeſſion of the defendant; which poſſeſſion is not to be 
altered by act of law, as ſeiſure, c. And the nature 
of the thiag muſt continue, without alteration, to intitle 


ſore 


A 


DETIN UE. 


fore the owner brings his action, I ſell them; or they are 
recovered out of my hands upon an execution, or out- 
lawry againſt the owner, Sc. he cannot have detinue 
againſt me. 12 E. 4.8: 27 H. 8. 13, But action of 
detinue will lie againſt him that finds goods, if they are 
waſted by wilful negligence. Dr. & Stud. 129. 

A man buys cloth or other things of another, on a 
good and perfect contract; if the ſeller keeps the things 
bought, detinue lieth. Dyer 30, 203. Where one takes 
my goods into his cuſtody to keep them for me, and re- 
fuſes to reſtore them ; although he have nothing for the 
keeping of them, this action will lie. 4 Rep. 84: 29 A. 
#1. 28. If I deliver to one a trunk that is locked, with 
things in it, and keep the key myſelf, and ſomething 
be taken out of it, writ of detinue lieth not for this: but 
if the trunk, and all that is in it be taken away, there it 
lies. 11 Rep. 89: 4 E. 3. | 

This action will not lie, where a man delivers goods 
to me, and I bid him take them again, if he refuſes to 
do it: or where one takes my goods or cattle by wrong 
as a treſpaſſer; or by way of diſtreſs for rent or as da- 
mage-feaſant, &c. Nor for a horſe ſick, when it is 
taken or lent ; if he dies of that ſickneſs. Bro. Detin. 242: 
43 E. z. 21: 21 E. 4. And jf it be a ring that is deli- 
vered to another, and he breaks it, it is doubted whe- 
ther action of detinue may lie; becauſe the thing is alter- 
ed, and cannot be returned as it was: but action on the 
caſe lieth. And although, where goods are found, and 
ſold, &c. detinue lies not: yet action upon the caſe of 
troder and converſion may be brought. 12 E. 4. 8: 18 E. 

23S, 
; DEeTiNuE or Charas. A man may have detinue 
for deeds and charters concerning land ; but if they con- 
cern the freehold, in muſt be in C. B. and no other 
court. Action of detinue lies for charters which make 
the title of lands; and the heir may have a detinue of 


charters, although he hath not the land: if my father be 


diſſeiſed, and dieth, I ſhall have detinue for the charters, 
notwithſtanding I have not the land; bur the executors 
ſhall not have the action for them. New Nat. Br. 308. 
If a man keep my charters from me, concerning the in— 
heritance of my land, and I know the certainty of them, 
and the land; or if they be in a cheſt locked, &c. and l 
know not their certainty, [ may recover them by this 
writ: ſo where lands are given to me and J. S. and my 
heirs, and he dies, if another gets the deeds, and if te- 
nant in tail give away the deed of entail, and then die, 
his iſſue may bring a writ of detinue of charters, Co. Lit. 
286: 1 Rep. 2: F. N. B. 138. But it the tenant in fee- 
ſimple do give away his deeds of the land, his heir may 
not have this action: and in caſe a woman great with 
child by her deceaſed huſband keeps the charters from 
his daughter and heir that concern the Jand, during the 


time ſhe is with child, this writ will not lie againſt her, 


41 £.4. 11. 

Detinue was brought for a deed, and the plaintiF had 
a verdict, that the defendant detained the deed, and the 
jury gave 20/. damages, but did not find the value of 
the deed ; and then there ifſued out a di/ringas to deli- 
ver the deed, or the value, and afterwards a writ of in- 
quiry was awarded for the value: whercupon the jury 
tound a different value from what the firit verdict found; 
and it was adjudged good. Razm, 124: 1 NE br. 649. 
In getinue of charters, if the iſſue be upon the detinue, 


DEVASTAVIT. 


and it is found that the defendant hath burnt the char- 
ters, the judgment ſhall not be to recover the charters, 
which it appears cannot be had; but it is ſaid it ſhall be 
for the plaintiff to recover the land in damages. 2 Rol. 
Abr. 101: 2 Danv. Abr. 511. For detaining of deeds 
and charters concerning the inheritance of lands, or an 
indenture of leaſe, the defendant ſhall not wage his law, 
as he may in a common action of detinue. 1 It. 295. 
DriNuk or Goops ix FRANK-MARRIAGE, Is on a 
divorce between a man and his wife; after which, the 
wife ſhall have this writ of detinue for the goods given 
with her in marriage. Mich. 35 E. 1: New Not. Br. 308. 
DETRACTARI, To be torn in pieces with horſes 


| — Apoftate, ſacrilegi, & hujuſmodi, detractari deb-nt 


& comburi. Fleta, lib. 1. cap. 37. But we know not, 
now, of any ſuch puniſhment by our laws. | 

DETUNICARE, To diſcover or lay open to the 
world. Matth. W:ftm. 1240. 

DEVADIATUS, Is where an offender is without 
ſureties or pledges. Domeſdav. 

DEVASTAVIT; ox DEVASTAVERUNT BONA 
TESTATORIS. A writ that lies againſt executors or 
adminiſtrators, for paying debts upon fimple contract, 
before debts on bonds and ſpecialties, fc. for in this 
caſe they are liable to action, as if they had ſquandered 
away, or waſted the goods of the deceaſed, or convert- 
ed them to their own uſe; and are compellable to pay 
ſuch debts by ſpecialty out of their own goods, to the. * 
value of what they ſo paid illegally. Dyer 232. But if 
an executor pays debts upon ſimple contract, before he 
hath any notice of bonds, it is no deva/ſtawit ; and regu- 
larly this notice is by an action commenced againſt him, 
for the law doth not oblige him to take notice of it him- 
ſelf, nor of a judgment againſt his teſtator, becauſe he. is 
not privy to acts done either by or againſt him. 1 37, 
175: 1 Lev. 215, 

Where an executor payeth legacies before debts, and 
hath not ſufficient to pay both, it is a devaſiarit, Alſo 
where an executor ſells the teſtator's goods at an under- 
value, it is a deva/iavit; but this is underſtood where 
the ſale is fraudulent; for if more money could not be 
had, it is otherwiſe. Keilw. 59: 1 Nel. Air. 649. Ex- 
ecutors keeping the goods of the deceaſed in their hands, 
and not paying the teſtator's debts ; or ſelling them, and 
not paying off debts, Sc. or not obſerving the law 
which directs them in the management thereof; or doing 
any thing by negligence or fraud, whereby the eliate of 
the deceaſed is miſemployed, are guilty of a devaHE¹, 
or waſte; and they ſhall be charged for ſo much de hende 
Frepriis, as if for their own debt. 8 Rep. 133. But the 
fraud or negligence of one executor 15 not chargeable on 
the reſt, where there are ſeveral executors. 1 Rel. Ar. 

29. 
: There are ſome caſes in the old books, in which it 
hath been held, if an executor waltes the goods of the 
teſtator, and afterwards makes his executor, and dies, 
leaving aſſets, that an action of debt will not lie againſt 
the executor of the waſting executor, upon a ſuggeſlion 
of a dex aſtavit or waſte by the firit executor; becauſe ir 
is a perional wrong which died with him. 3 Leon. 241. 
But in this caſe there is a difference between a lawful ex- 
ecutor, and an executor % /or tort; for as an executor 
de ſon tort poſſeſſes himſelf of the goods wrongtully, it he 
afterwards wales them, and dies, leaving aſlets, his ex- 

ecutor 


DEVASTAVIT, 


ecutor ſhall be charged upon the ſuggeſtion of a e- 1 


wit in his teſtator, becauſe he came wrongfully by the 
goods, and therefore the wrong ſhall not die with his 
perſon. 2 Lev. 133 — See title Exccutor, V. 1. And be- 
fore the Stat. 30 Car. 2. c. 7, it was decreed in equity 
againſt the executor of a lawful executor, who had 
waſted the goods, and died, that ſuch executor ſhould 


be liable to make good to the creditors of the teſtator, 


ſo much as the firſt executor had waited, and fo far as he 
had aſſets of the ſaid firſt executor. 1 Chanc. Rep. 257. 

By the ſaid /t. 30 Car. 2 c. 7, it is enacted, That 
if an executor de ſen tort waſtes the goods, and dies, his 
executors ſhall be liable in the ſame manner as their tel- 
tator would have been, if he had been living. And it 
has been fince adjudged, that a righful executor, who 
waſtes the goods of the teſtator, is in effect an executor 
de fon tort for abuſing his truſt; 3 Med. 113. And his 
executor or adminiſtrator is made liable to a devaftav, 
by Stat. 4 & 5 NV. . c. 24, which ftatute makes the 
Stat. 30 C. 2. c. 7, perpetual. : 

Debt lies againſt an executor in the debet and derinet, 
where there is a judgment againſt his teſtator, upon a 
ſuggeſtion only, that he had walted the goods ; and this 
is a more expeditious way than the old method of /, 
Fac. inquiry, which was iſſued to ſhew cauſe why the 

plaintiff ſhould not have execution againſt the executor 
de bonis propriis, and thereupon the ſheriff returned a de- 
wva/tavit, Oc. 1 Lev. 147: 1 NV. 653. 

A huſband is to be charged for waſte done by his wife 

dum ſola ; but the huſband is not chargeable after the 
death of a wife executrix, on ſuggeſtion of a dewaſtavit 
in a declaration againſt him. Cro. Car. 603: Lutw. 67 2. 
And it has been adjudged, that a feme covert executrix 
cannot do any waſte during the coverture; though for 
waſte done by the huſband ſhe ſhall be charged, if ſhe 
ſurvive him ; but then it muſt be on a judgment ob- 
'tained againſt him, and not on a bare ſuggeſtion of a 
det · aſtavit, Qc. 2 Lev. 145. If an executor or admini- 
ſtrator confeſſes judgment, or ſuffers it to go by default, 
he thereby admits i, and is eſtopped to ſay the con- 
trary in an action on ſuch judgment ſuggeſting a Jeriaffa- 
wit. 1 Wil. 258.—See titles Debt; and further, parti- 
cularly tlile Executor, VI. 2. 
DEVENERUNT, A writ heretofore directed to the 
eſcheator on the death of the heir of the King's tenant 
under age and in cuſtody, commanding the eſcheator 
that by the oaths of good and lawful men he inquire 
what lands and tenements by the death of the tenant 
came to the King. Dyer 360. This writ is now diſuſed; 
but ſee Stat. 14 Car. 2. c. 11, for preventing frauds and 
- abuſes in his Majeſty's Coms. 

DEVEST, devef/iire.] Is oppoſite to inve/?, As to in- 
vet ſignifies to deliver the poſſeſſion of any thing to an- 
other; ſo to deve}? ſignifieth to take it away. Feud. lib. 1. 


cap. 7. 
DEVISE, from the Fr. dewiſer, to divide or fort into 
parcels.] A gift of lands, Sc. by a laſt will and teſta- 
ment. The giver is called the 4:w//or ; and he to whom 
the lands are given, the device. A deviſe in writing is, 


in conſtruction of law, no deed; but an inſtrument by 
which lands are conveyed. 

To Drvise, is to give by will. 

The word was formerly, particularly applied to be- 
queſts of land; but is now generally uſed for the gift of 
any legacirs whatever. | 


DIEU 


For the law relating to Devi/cs, as well of real as per- 
ſonal eſtates, See fully this Dic. title Hi, As to Exe- 
cutory Deviſes, See title Zxecutery Deviſe, Eflate, Limi- 
tation, Remainicr. 

DEVOIRES or CALEIS, Fr. Dewir, Duty. ] The 
cuſtoms due to the King, for merchandiſe brought into 
or carried out of Calais, when our Raple remained there. 
Stat. 2 R. 2. flat. I. c. 3.—See Star. 34 Ed. 1. c. 18. 

DEXTRARIUS, One at the g band of another, 
And the word Jextrarios has been uſed for light horſes, 
or horſes for the great ſaddle; from the Fr. Arier, a 
horſe for ſervice. | 

DEXTRAS DARE, Shaking of hands in token of 
friendſhip ; or a man's giving up himſelf to the power 
of another perſon. Wallin. p. 332. ' 

DIARIUM, Is taken tor daily food ; or as much as 
will ſuffice for the day. Du Cange. | 

DIASPERATUS, Stained with many colours. Men. 
tom. 3. pag. 314. | 

DICA, A tally for accounts, by number. of allles, 
cuts or notches. Lib. Rub. Scaccar. fol. 30. 

DICKAR, ox DICKER or LEATHER, Is a cer- 
tain quantity, conſiſting of en hides, by which leather 
is bought and fold. Vide Stat. 51 H. 3. %. 1, There 
are alſo dickers of tron, containing ten bars to the dice. 
This word is thought to come from the Greek de, 
which ſignifies ten. Dome/tay. 

DICTORES axp DICTUM. The one ſignifies an 
arbitrator; and the other the arbitrament. M p. 348. 

DICTUM DE KENEL WORTH. An edict or award, 
between King Henry the Third and his Barons and others, 
who had been in arms againſt him: ſo called, becauſe it 
was made at Kenelworth Caſtle in Warwickſhire, anno 
51 Hen. 3. It contained a compoſition of thoſe who had 
forfeited their eſtates in that rebellion, which compoſi- 
tion was five year's rent of the lands and eſtates for- 
feited. p | 

DIEM CLAUSIT EXTREMUM, A writ which 
iſſued out of the court of Chancery to the eſcheator of the 
county, upon the death of any of the King's tenants 72 


capite, to inquire by a jury of what lands he died ſeiſed, 


and of what value, and who was the next heir to him. 
This writ to be granted at the ſuit of the next heir, Oc. 
for upon that, when the heir came of age, he was to (uz 
livery of his lands out of the King's hands. F. N. B. 251, 

DIES, See Day. | 

DIES DATOS, Is a day or time of reſpite given to 
the defendant in a ſuit by the court. Brote. See Day. 

DIES MARCHLE, Was the day of congreſs or meet- 
ing of the Engl and Scotch, appointed annually to be 
held on the marches or borders, to adjuſt all difference; 
between them, and preſerve the articles of peace. 195. 
Walfingham, in Ric. 2. p. 307. 

DIETA, A day's journey. Flea, 115. 4. c. 28: Bratton, 
lib. 3. tract. 2. c. 16. 

DIET, conventus.] A legiſlative aſſembly ; as the dict 
of the Empnire, of Ratiſbon, & c. See this Diet. titles Par- 
liament, Wittenagemote. | 

DIEU ET MON DROIT, God and my Right; the 
motto of the royal arms, intimating, that the King of En- 
glaud holds his empire of none but God; ſirſt given by 
King Rich. I. 

DIEU SON ACT, Are words often uſed in our old 


law; and it is a maxim in law, That the ad of Ged, or 
inevicable 


DIE U 


inevitable accident, ſhall prejudice no man. Therefore, 
if a houſe be blown down by tempelt, thunder or lighten- 
ing, the leſſee or tenant for life or years, ſhall be ex- 
cuſed in wafte : likewiſe he hath by the law a ſpecial in- 
tereſt to take timber, to build the houſe again for his 
habitation. 4 Rep. 63: 11 Rep. $2. So when the con- 
dition of a bond conſiſts of two parts in the diguadive, 
and both are poſſible at the time of the obligation made, 
and afterwards one of them becomes impoſſible by the act 
of God, the obligor is not bound to perform the other 
part. 5 Rep. 22. And where a perſon is bound to ap- 
pear in court, ata certain day, if before the day he dieth, 
the obligation is ſaved, Sc. See particularly relative to 
this term, titles Bailment, Carrier. 

DIFFACERE, To deſtroy : and adio is a maim- 
ing any one. Leg. H. 1. c. 64, 92. 

DIFFORCIARE RECTUM, To take away, or deny 
juſtice. Mat. Paris. anno 1164. 

DIGEST. The book of Pandects of the Civil law ; 

which hath its name from its containing Legalia precepta 
excellenter Digeſta. Du Cange.— See title Civil Law, 
DIGNITY, dignitas.} Signiſies honour and authority; 
reputation, &c. And dignity may be divideq into ſupe- 
rior and inferior: as the titles of Duke, Earl, Baron, 
Sc. are the higheſt names of dignity ;_ and thoſe of Baro- 
net, Knight, Serjeant at Law, Sc. the loweſt, Nobi- 
lity only can give ſo high a name of dignity, as to ſupply 
the want of a ſurname in legal proceedings: and as the 
omiſſion of a name of dignity may be pleaded in abate- 
ment of a writ, Sc. ſo it may be where a peer, who has 
more than one name of digi, is not named by the Moſt 
Noble. See title Abatement. No temporal Jignity of any 
foreign nation can give a man a higher title here than 
that of Eſquire. 2 1. 667.—See titles Addition; Deſcent ; 
Peer. 
_ DIGNITY ECCLESIASTICAL, diznitas ecclgfaſti- 
calis.] Is defined by the Canoniſts to be adminifiratio cum 
Jus iſaictione & poteſtate aliqua conjuncta; of which there 
are ſeveral examples in Oaarenus, de Sacris Eecleſ. Sc. 
lib. 2. c. 6. Dignitates eccl:;fiaftice, are mentioned in the 
Stat. 26 H. 8. c. 31 & 32. ànd of church diguities, Camb- 
den in his Britannia, p. 161, reckons in England 5 44. 

DIGNITARIES, 4&ignizarii,} Thoſe who arc ad- 
vanced to any dignity ecclefiaitical ; as a Biſhop, Dean, 
Archdeacon, Prebendary, Sc. But there are ſimple 
Prebendaries, without cure or juriſdiction, which are not 
dignitaries. 3 Inft. 15 5. 

DILAPIDAT ION, dazidatie.] Is where an incum- 
bent on à church living ſuffers the parſonage houſe or 
out-houſes to fall down, or be in decay for want of ne- 
ceſſary reparation: or it is the pulling down or deſtroy- 
ing any of the houſes or buildings, belonging to a ſpiri- 
tual living, or deſtroying of the woods, trees, Fe. ap- 
pertaining to the ſame; for it is ſaid to extend to the 
committing or ſuffering any wilful waſte, in or upon the 
Inheritance of the church. Devgs's Parſe. Conn. 89. It is 
the intereſt of the church in general to preſerve what be- 
longs to it for the benefit of the ſucceſſors; and the old 
canons, and our own provincial conſtitutions require the 
clergy ſufficieniy to repair the houſes belonging to their 
benefices; which, if they negle& or refuſe to do, the 
bihop may ſequeſter the profits of the benefice for that 
purpoſe, &c. Right”; Clarg. 143. And by the Canon 
law, dilapiceticn; are made a debt, which is to be fatis- 
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fed out of tne profits of the church; but the Common 
law prefers debt on contracts, Sg. before debt for d1/a- 
pidations. Hern. 136. 

The profecution in theſe caſes may be brought either 
againſt the incumbent himſelf, or againſt his executors 
or adminiſtrators; and the executor or adminiirator of 
him in whoſe time it was done or ſuffered, muſt make 
amends to the ſucceſſor: and if the proceedings are againit 
the incumbent, then they ought to be in the spiritual 
court. That court may alſo proceed againſt an executor, 
or the ſucceſſor may have an action of the caſe or debt at 
the Common law, in which action he ſhall recover da- 
mages in proportion to the dilapidations. I NC. Abr. 
656: Par ſ. Counſ. 9y, 98: Carter 224: 3 Lev. 268. 

It is alſo ſaid to be good cauſe of deprivation, if the 
Biſhop, Parſon, Vicar, or other eccleſiaſtical perſon di - 
lapidates the buildings, or cuts down timber growing on 
the patrimony of the church uniels for neceſiary repairs, 
1 Ro. Rep. 86: 11 Rep. 98: Godb. 259. And that a writ 
of prohibition will alſo lie againſt him in the courts of 
Common law. 3 Bull. 158: 1 Ro. Rep. 333. 

By Stat. 13 Eliz. c. 10, if any Parſon, &c. ſhall make 
a gift of his goods and perſonal eſtate to defraud his ſuc- 
ceſſor of his remedy for dilapidations, ſuch ſucceſſor may 
have the ſame remedy in the ſpiritual court againſt the 
perſon to whom ſuch gift is made, as he might have 
againſt the executors of the deceaſed par/orn. And by 


Stat. 14 Elix. c. 11, money recovered for dilapidation, is 


to be employed in the reparations of the ſume houſes 
ſuffered to be in decay, or the party recovering ſhall for- 
feit double the valne of what he receives, to the King. 

If a parſon ſuffers dilapidations, and afterwards takes 
another benefice, whereby his former benefice beccmes 
void, his ſucceſſor may have an action againſt him, and 
declare that by the cuſtom of the kingdom he ought to 


pay him fo much money as ſhall be ſufficient to repair the 


dilapidations. 3 Lev. 268. In cafe a parſon comes to a 
living, the buildings whereof we in decay by 4/apida- 
tis, and his predeceſſor did not leave a ſufficient per- 
ſonal eſtate to repair them, fo that he is without remedy, 
he is to have the defects ſurveyed by workinen, aud at- 
teſted under their hands in the preſence of witneſſes, 
which may be a means to ſecure him from the incum- 
brance brought upon him by the fault of his predeceilor, 
Country Parſon”s Companion 60. 

DILATORY PLEAS, Are ſuch as are put in merely 
for day; and there may be a demurrer to a d.{atory plea, 
or iſſue may be taken on the /2, if falſe. If the plea 
is true in fad, and gwd in lere, and is in abatement, the 
plaintiff mutt enter up judgment of ca tur, before he 
commences a new fuit, It the plea is achudged ill, on 
denmrrer, there mult be a re/prnieans , and defendant 
mult plead another plea. It % in fa? is taken, and 
found by the jury, for plaintiff, in che. Fe. they atleis 
the damages. In 4:42, the judgment for plaintf is foal, 
Sc. The truth of dilate y pes 15 to be made out by 
afiidavit of the fact, Sc. by Stat. 4 An. c. 16.5 11.— 
See title Pl-ading. 

DILIGIATUS, Outlawed, f. e. & lege viefus. Log. 
Hen. I. c. 45. | 

DILLIGROUT, Pottage formerly made for the K 
zable, on his coronation day: and there was a tenure in 
ſcrj-anty, by which lands were held of the King, by the 
ſervice of finding this pottage, at that folemnity. 39 13. 
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DIMIDIETAS, Uſed in records for a moiety, or one | The juriſdiction of the city is not included in the name 


half. : 
DIMINISHING the coin, See title Coix. | 

_ DIMINUTION, diminutio.] Is where the plaintiff or 
defendant, on an appeal to a ſuperior court, alledges that 
part of the record is omitted, and remains in the inferior 
court not certified; whereupon he prays that it may be 
certified by cert/orari. Co. Ent, 232, 242, Of courle di- 
-Ninution is to be certified on a writ of error; though if 
iſſue be joined upon the errors aſſigned, and the matter 
is entered upon record, which is made a conflium, in this 


caſe there mult be a rule cf court granted for a certiorart , 


to certify diminution. 1 Lil. Abr. 245. Diminution cun- 
not be alledged of a thing which is fully certified ; but 
in ſomething that is wanting. as want of an original, or 
a warrant of attorney, Mc. 2 Lev. 206: 1 Ne. Abr. 658. 
And if on diminution alledged, and the plaintiff in error 
certify one original, c. which is wrong; and the de- 
fendant in error certifies another that is true; the true 
one ſhall ſtand. Crs. Fac. 597: Cro. Car. gi. 

After a writ of error brought, and the defendant hath 
pleaded i» nullo eft erratum, he cannot afterwards alledge 
diminution ; becauſe by that plea he affirmeth or alloweth 
the record to be ſuch as is certified upon the writ of error. 
Gadb. 266. But in ſome caſes, diminution hath been al- 
ledged, after in nullo eſt erratum pleaded, ex gratid curiæ; 
though not ex rigore juris. Palm, 85. And there is an 
inſtance, that the court in ſuch a caſe hath awarded a 
certiorari, to inform their conſcience of the truth of the 
record in C. B. where the defendant in error had not 
joined in nullo eff erratum, 1 Ne. 65 8.— See further title 
Judgment, Reverſal of. | 

DIMISSORY LETTERS, Iiteræ dimiſoriæ.] Are 
ſuch as are uſed where a candidate for holy orders has a 
title in one dioceſe, and is to be ordained in another : 
the proper dioceſan ſends his /ztrers dimiſſory directed to 
ſome other ordaining biſhop, giving leave that the 
| bearer may be ordained, and have ſuch a cure within his 
diſtrict. Corre/, 

DIOCESE, doc.] Signifies the circuit of every 
biſhop's juriſdiction. For this realm hath two forts of 
diviſions; one into ſhires or counties, in reſpect to the 
temporal /tate ; and another into dioceſes, in regard to the 
ecclefraſtical fate, of which we reckon twenty-one in Eu- 
gland, and four in Wales. Co. Lit. 94. Alſo the king- 
dom is ſaid to be divided in its eccleſiaſtical juriſdiction 
into two provinces of Canterbury and Joy; each of which 
provinces is divided into dige, and every dioceſe into 


archdeaconries, and archdeaconries into pariſhes, Oc. 


N vod f Inft. 2. 

The bounds of Dioceſis are to be determined by wit- 
neſſes and records, but more particularly by the ad mini- 
ſtration of divine offices. To which purpoſe, there are 
two rules in the Canon law : in one caſe, upon a diſpute 
between two biſhops upon this head, the direction is, 
that they proceed in the buſineſs, by ancient books or 
writings, and alſo by witneſſes, reputation, and other 
ſufficient proof: in the other caſe, where the queſtion 
was, by whom a church built upon the confines of two 
dioceſes ſhould be conſecrated, the rule laid down is, that 
it ſhould be conſecrated by the biſhop of that city, who, 
before it was founded, baptized the inhabitants, and ad- 
miniſtered to them other divine offices. Gib/, 133, 


DIS 


of diocgſe, fo ſaith the Canon law: and accordingly, in 
citations in general viſitations, directed. to the clergy, it 
is ordered to cite the clergy of the city and dioceſe. Gib/. 
133. 

A biſhop may perform divine offices, and uſe his epiſ- 
copal habit, in the dioceſe of another, without leave; but 
may not perform therein any act of juriſdiction, without 
permiſſion of the other biſhop. Gz4/. 133. 

A clergyman dwelling in one divce/e, and beneficed in 
another, and being guilty of a crime, may, in different 
reſpects, be puniſhed in both; that is, the bithop in 
whoſe dioceſe he dwells, may proſecute him; but the ſen- 
tence, ſo far as it affects his benefice, muſt be carried 
into execution by the other biſhop. G74}, 134,—See titles 
Bibo; Clerg y; Convocation. 

DISABILITY, 4di/abilitas.} An incapacity in a man 
to inherit any lands, or take that benefit which other- 
wiſe he might have done: which may happen four 
ways; by the act of an anceſtor, or of the party himſelf, 
by the act of God, or of the law. 

1. Diſability, by the a& of the anceſtor, is where the 
anceſtor is attainted of treaſon, c. which corrupts the 
blood of his children, ſo that they may not inherit his 
eltate. See title Attainder, Deſcent. 

2. Di/ability, by the act of the party, is where a man 
binds himſelf by obligation, that upon ſurrender of a 
leaſe, he will grant a new eſtate to the leſſee; and after- 
wards he grants over the reverſion to another, which puts 
it out of his power to perform it. | 

3. Di/ability, by the act of God, is where a perſon is 
of non-ſane memory, whereby he is incapable to make 
any grant, Cc. So that if he paſſeth an eſtate out of 
him, it may after his death be made void; but it is a 
maxim in law, That a man of fill age all never be received 
to diſable his own perſon. See title Lunacy. 5 

4. Diſabiliiy, by the act of the law, is where a man by 
the ſole act of the law, without any thing done by him, 
is rendered incapable of the benefit of the law; as an 
alien born, Oc. Terms de Ley: 4 Rep. 123, 124: 5 Reb. 
21: 8 Rep. 43.— See title Alien. {4.3 | 

There are alſo other d:i/abilities, by the Common Jaw, 
of ideocy, infancy, and coverture, as to grants, &c. And 
by. ſtatute in many caſes: as pap:/Z; are diſabled to make 
any preſentation to a church, c. Offices not taking 
the oaths, are incapable to hold offices: Fore/gners, though 
naturalized, to bear offices in the government, Wc. See 
the proper titles. A perſon (hall not be admitted to % 
alle himſelf to avoid an office of charge, Sc. no moe 
than a man ſhall be allowed to ſay that he was an zeot, 
Sc. to avoid an act done by himſelf. Carth. 307. As to 
the diſability of D//*nters, See that title, and title Nor 
conformiſts. As to pleas of diſability in the perſon of the 

laintiff, See title Abatement. 

DISADVOCARE, To deny, or not acknowledge a 
thing. Hengham Magna, cap. 4. 

DISAGREEMENT, Will make a nullity of a thing, 
that had eſſence before: and di/agreement may be to cer- 
tain acts, to make them void, Sc. Co. Lit. 380, —Sec 
title Agreement. ; 

DISALT, According to Littleton, is to diſable a per- 
ſon. Lit. title D:/continuance. 


DISBOSCATIO, A turning wood ground into arable 
or paſture, 
DISCARCARE, 


DIS CA 


DISCARCARE, From Dis, and Cargo.] To unlade 
a ſhip or veſſel by taking out the cargo or goods. Placit. 
Harl. 18 Ed. 1.— See Carcatus, 

DISCEIT, See Deceit. 

DISCENT, See Deſcent. 

DISCHARGE, On writs and proceſs, c. is where 
a man is confined by ſome legal writ or authority, and 
doth that which by law he is required to do; he is releaſ- 
ed or di/charg'd from the matter for which he was con- 
fined. If one be arreſted by a latitat out of B. R. and 
the plaintiff do not file a declaration againſt the defend- 
ant in priſon in two terms, he ſhall be d:/charged on 
common bail. 1 Lil. Abr. 470. Alſo where a defendant 
on arreſt is admitted to ai, if the bail bring in the prin- 
cipal be fore the return of the ſecond /ctre factas iſſued out 
againſt them, they ſhall be di/tharged. If an olige diſ- 
charges one joint obligor, where ſeveral are jointly 
bound, it diſcharges the others. March. 129. And a 
man may di/charge a promiſe made to himſelf, &c. Go. 
Fac. 483.—See titles Accerd; Acquittal 3 Habeas Corpus; 
Satisfactim; Bona, &C. 

DISCLAIMER, di lamium, from Fr. clamer, with 
the privative 4/5. ] Is a plea containing an exprefs denial, 
or renouncing of a thing; as if a tenant ſue a replevin, 
upon the diſtreſs of the lord, and the lord avows the 
taking, ſaying the tenant holds of him as of his lord, 
aud that he diſtrained for the rent not paid, or ſervice 
not performed: now, if the tenant ſay he doth not hold 
of him, this is called a Ji//aimer, and the lord proving 
the tenant to hold of him, on a writ of right Ar diſelaimer 
brought, the tenant ſhall loſe his land. Terms de Ley. 

This Di/claimer by a tenant, is conſidered as a civil 
crime, and puniſhed accordingly, by forfeiture of lands to 
the lord, on zeaſons moſt apparently feodal. Finch. 270, 1. 
So if in any court of record, the particular tenant does 
any at which amounts to a virtual «diſclaimer ; if he 
claims any greater eſtate than was granted him at the 
firſt infeodation; or takes upon himſeif thoſe rights 
which belong only to tenants of a ſuperiour claſs. 1 7/2. 
252: if he affirms the reverſion to be in a ſtranger by 
accepting his fine, attorning as his tenant, colluſive 
pieading, and the like; ſuch behaviour amounts to a for- 
feiture of his particular eſtate. 1 I/. 253: 2 Comm. 275: 
3 Comm. 233. ; 

If a writ of præcite be brought againſt two perſons for 
land, and one of them, the tenant, ſaith that he is not 
tenant, nor claims any thing in the lands; this is a di/- 
claimer as to him, and the other ſhall have the whole land. 
Jerms de Ley. And when a tenant hath di/claimed, upon 
action brought againſt him, he ſhall not have reſtitution 
on writ of error, Sc. againſt his own act; but is barred 
of his right to the land Ji/elaimed. 8 Rep. 62. But a 
verbal di/claimer ſhall not take place againſt a deed of 
lands: nor ſhall the diſclaimer of a wife during the cover- 
ture bar her entry on her lands. 3 Kp. 26. 

Baron and Feme may diſclaim for the wife; though if 
the huſband hath nothing but in right of his wife, he 
cannot 4i/claim. 2 Danv. Abr. 569. Such perſon as can- 
not loſe the thing perpetually in which he dije/aims, 
ſhall not be permitted to di/claim : a biſhop, Sc. may 
not diſclaim, for he cannot diveſt the right out of the 
church. 'Though in a quo warranto, at the ſuit of the 
King, againſt a biſhop or others tor franchiſes and liber- 
ties, if the biſhop, 2 . diſclaims them, this ſhall bind 
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the ſucceſſors. Co. Lit. 102, 103. If a man be vouched 
becauſe of a reverſion on a leaſe made by himſelf, he 
cannot di/c/aim: but an heir may diſclaim, being vouch- 
ed upon a leaſe made by his anceſtor. 2 Daun. 509. 

A perſon may 4iſc/aim in the principal, and not in the 
incident; as he that is vouched becauſe of a reverſion, 
cannot diſclaim in the reverſion, ſaving the ſeigniory. 
40 Ed. 3.27. If the lord diſclaims his ſeigniory, in a court 
of record, it is extinct, and the tenant ſhall hold of che 
lord next paramount to the lord d/claiming. Lit. ſect. 146. 

It is ſaid not to be neceſſary, that the writ of right ſur 
diſclaimer ſhould be brought againſt the perſon that %% 
claims ; for if it be only againſt him that is found tenant 
of the land, though he be a ſtranger, it is not material. 
2 Danv. 570. By plea of au-tenure, nothing is diſown- 
ed but the freehold, which may be good where the te- 
nant hath the reverſion in fee, and not the freehold ; 
but when ſuch tenant 4:/claims, or pleads non-tenure and 
diſclaims, the demandant ſhall have the whole, as the 
whole is diſelaimed. Ibid. 

By Stat. 21 Fac. 1. c. 16. / 5, In all actions of treſ- 
paſs quare clauſim fregit, wherein the defendant ſhall /- 
claim any title to the land, and the treſpaſs be by negli- 
gence or involuntary, the defendant ſhall be admitted to 
plead a diſclaimer, and that the treſpaſs was by negl:gerice 
or involuntary, and a tender of ſufficient amends before the 
action brought; and if the iſſue be found for the defend- 
ant, or the plaintiff be nonſuited, the plaintiff ſhall be 
barred from the ſaid action, and all ſuits concerning the 
ſame. See title Pleading. 

| Beſides theſe diſclaimers by tenants of lands, there are 
diſclaimers in divers other caſes: for there is a di/clainer 
cf bloed, where a perſon denies himſelf to be of the blood 
or kindred of another, in his plea. F. N. B. 102. Anda 
diſclaimer of goods, as well as lands; as if a man di/claim- 
eth goods, on arraignment of felony, when he ſhall loſe 
them, though he be cleared. S7ardF. P. C. 186. In 
Chancery, if a defendant by his anſwer renounces the 
having any intereſt in the thing in queſtion, this is like- 
wiſe a diſclaimer. See title Chancery. And there is a deed 
of diſclaimer of executor ſoip of a will, Sc. where an exe- 
cutor refuſes, and throws up the ſame. 


DISCONTINUANCE, 

Discovri S uATIo, from Fr. diſcontinuer, cefſare.] An 
interruption or breaking of. An injury to real property, 
which confiſts in the keeping out the true owner of an 
eſtate, by a tenant whoſe entry was at firſt lawful, but 
who wrongfully detains the poſſeſhon afterwards. 

This happens when he who hath an eſtate-tail, maketh 
a larger-eſtate of the land than by law he is entitled to do: 
in which caſe the eltate is good, ſo far as his power ex- 
tends who made it, but no further. Fluch. L. 190. As 
if tenant in tail makes a feoffment in fee-ſimple, or for 


the life of the feoffee, or in tail; all which are beyond 


his power legally to make, for that by the Common law 
extends no farther than to make a leaſe for his own life : 
in ſuch caſe, the entry of the feoffee is lawful during the 
life of the feoffor; but if he retains the poſſeſſion after 
the death of the feoffor, it is an injury which is termed a 
diſcontinuance ; the ancient legal eſtate, which ought to 
have ſurvived to the heir in tail being gone; or at leaſt 
ſuſpended, and for a while diſcontinued. For, in this 
caſe, on the death of the alienors neither the heir in 
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tail, nor they id remainder or reverſion expectant on the 
determination of the eſtate tail, can enter on and poſſeſs 
the land ſo aliened: but muſt bring their writ, and ſeek 
to recover poſſeſſion by law. 3 mm. 172: 1 Ii. 325: 
ie 

1 the caſe of a DV Au, (ſee that titie) while the poſ. 
ſeſion remains in the difieiſor, it is a mere naked poſ- 
le uon unſupported by any right; and the diſieiſee may 
reſtore his own baſſeſton, and put a total end to the poſ- 
ſe:ion of the difſeifar by an entry on the land, without 
auy previous action: but if the diſſeiſor dies, his heir 
comes io the poſſeſſion of the eſtate by a Jawtul title: it 
15 the ſame if the diſſciſor aliens: the alienee comes in 
by a lawful title. By reafn of this lawful title, the heir 
in the fuft inſtance, and the alienee in the ſecond, ac- 
quires a preſumptive right of poſſeſſion, which is ſo far 
good, that even the perſon diſſeiſed loſes by it his right 
to recover the poſſeſſion by entry; and can only recover 
it by an action at law. When the right of entry is thus 
Joſt, and the party can only recover by action, the pol- 
ſellion is ſaid to be diſcontinued. This is the general im- 
port of the word «/centinrarce; but in its zſual accep- 
tation it ſigniſies the effect of alienations made by huſ— 
bands ſeiſed in right of their wives; by eccleitafticks 
f-iſed in right of their church; or by tenants in tail; 
| thoſe being the three inſtances adduced by Littleten of 
Diſcontiauance. Thus before the Szaz. 11 H. 7. c. 20, 
the alienation of a woman ſeiſed of an eſtate in dower, 
er of any eſtate of the gift of her huſband, or of any of 
his anceitors, was ſaid to be a diſcontinuance: and be- 
fore the ats. 32 II. 8 c. 31: 14 Elis. c. 8, recoveries 
ſuſcered by tenants for life, tenants by the curteſy, or 
tenants in tail after poſlibility of iſſue extinct, or even 
by the ſeoffee of tenant for years, worked a diſcontinu- 
ance, See 1 Rep. 14. 

Ic is to be obſerved, that there is a material difference 
between the fituation or title of the alienee of any per- 
ſon, whoſe alienation makes a diſcontinuance, and the 
ftgation or title of the heir or alience of a diſſeiſor; for 
the heir and alience of a diſſeiſor immediately claim 
under a perſon coming in by a wrongful title, and their 
eſtates though not defeafible by entry, are immediately de- 
lealb'e by action. But the alienee of every perſon, 
whoſe alienation is ſaid to be a diſcontinuance, [or ra 
ther whoſe alienation cauſes a diſcontinuance,] claims 
by a perſon having a Jawful eſtate ; and the eſtate of the 
alienee is unimpeachable during the life of the alienor. 
It ſhould alſo be obſerved, that a diſcontinuance extends 
to thoſe caſes only, where a perſon is diſpoſſeſſed of an 
eftate of freehold, and where though he has loſt his right 
of entry, he can ſtill recover the poſſeſſion by action. 
The peculiar import of the word Diſcontinuance, where 
applied to the cales mentioned by Litileton, is thus ſhort- 
Iy, but forcibly expreſſed by 7{vard, in his Ancient 
Laws of the French—“ An iaterruption of the right, 
which one bas on an eſtate, by the ſale which another, 
charged to preſerve that right, has made of it.“ See 
1 Inst. 325 a. And the long and learned note there on 
. the doctrine of Diſcontinuance at large, 

By the Common law, the alienation of an huſband 


who was ſeiſed in right of his wite, worked a diſcontinu- 


ance of the wife's eſtate: till the Sat. 32 H. 8. c. 28, 
provided, that no act by the huſband alone ſhould work 
s diſcontinuance of, or prejudice the inheritance or free- 


J 


hold of the wife: but that after his death, ſhe or her 
heirs may enter on the lands in queſtion. Formerly alſo, 
if an alienation was made by a ſole Corporation, as a 
Biſhop or Dean, without conſent of the Chapter, this 
was a diſcontinuance. F. N. B. 1 But this is now 
quite antiquated by the diſabling Stars. 1 Elis. c. 19: 
13 Flix. c. 10; which declare all ſuch alienations abfo- 
lutely void ab inttie; and therefore at preſent no diſcon- 
tinuance can be thereby occaſioned. 3 Comm. 172. 
Having ſaid thus much on the general nature of Diſ. 
continuance, a title which though of conſiderable extent 


in the old law, is now very much abridged by ſtatute, 


the following ſelection on the ſubject may be ſufficient in 
this place: referring the enquiring ſtudent to Com. Dig. 
title Diſcontin ance, and the other abridgements ; ſor fur- 
ther information when neceſſary, 

A D;/continuance taketh away an entry only: and to 
every d;/contiuance it is neceſſary there ſhould be a deveſt- 
ing or diſplacing of the eſtate, and turning the ſame to 
a right; for if it be not turned to a right, they that have 
the eſtate cannot be driven to an action. Co. Lit. 327. 
And an eſtate-tail cannot be diſcontinued, but where he 
that makes the di/on/inuauce, was once ſeiſed by force of 
the intail, where the eſtate-tail is executed; unleſs b 
reaſon of a warranty. Lit. Sect. 637, 641. Alſo if te- 
nant in tail levies a fine, Ic. this is no diſcontinuance, 
till the ſine js executed; becauſe if he dies before execu- 
tion, the iſſue may enter. Co. Lit. 33: 2 Danv. Abr. 572. 

A Diſcentinuance may be five ways, viz. by feoffment, 
fine, recovery, releaſe and confirmation with warranty. 1 Rep. 
44+ A grant without livery, or a grant in fee without 
warranty, are no di/contizuances : an exchange will not 
mike a diſcontinuance ; as if tenant in tail exchanges land 
with another, that is not any di/continuance, by reaſon no 
livery is requiſite thereon. 2 Darv. 57. It is the ſame 
of a bargain and ſale, c. And an alteration of ſuch 
things as lie in grant, and not in livery, works no di/- 
contiumance; for ſuch grant does no wrong either to the 
iſſue in tail, or him in reverſion or remainder, becauſe 
nothing paſieth but during the life of tenant in tail, 
which is lawful; and every diſcontinuance worketh a 
wrong. Co. Lit. 332. 

If tenant in tail of a copyhold eſtate, ſurrenders to an- 
other in fee, this makes not any di/continuance, (except 
there be a cuſtom for it) but the heir in tail may enter; 
though this hath been a great queſtion. 1 Leor. gs : 
2 Danv. 571. If there be tenant for life, remainder in 
tail, and remainder in tail, Sc. And tenaat for life, 
and he in the firſt remainder in tail levy a fine, this is 
no diſcontinxaice of either of the remainders. 1 Rep, 76. 
But if there be tenant in tail, remainder in tail, c. and 
tenant in tail enfeoffs him in reverſion in fee: or where 
there is tenant for life, remainder in tail, reverſion in 
fee, and tenant for life enfeoffs the reverſioner ; theſe- 
are di/continuances, becauſe there is a mean or immediate 
eſtate. 1 Rep. 140: Co. Lit. 335: 3 Danv. 575, 

If there be tenant in tail, remainder to his right heirs,, 
and he makes feoffment in fee, this is a diſcontinuance ; 
though ſuch tenant that made the feoffment, hath the fee 
in him. 2 Danv. 572. A man is tenant for life, the re- 
mainder in tail, remainder in fee, and the tenant for life 
makes a feoftment to him in remainder in fee; this is 


ſuch a diſcontinuance of the eltate-tail, as produceth a for- 
| feiture, 3 Rep. 59, If a tenant in tail be diſſeiſed, and. 


after: 
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after releaſe with warranty to the diſſeiſor, it will be a 
diſcontinuance: ſo if he releaſe or confirm to tenant for 
life. Lit. Seck. 135 : 1 Rep. 44. And if, where there is 
a tenant for life, and remainder in tail, the tenant for 
life levies a fine to his own uſe; and after tenant for life 
and he in remainder join in a feoffment by letter of at- 
torncy, this is a /continzance of the eſtate- tail and the 
fee. Dyer 327. 

If tenant in tail makes a feoffment in fee upon condi- 
tion, and the condition is broken, the iſſue may enter 
notwithſtanding this di/contiruance. Lit. 632. Tenant in 
tail grants all his eſtate to another, though without 
livery and ſeiſin; and if that other perſon make a feoff- 
ment in fee, it will not be a di/continrance to take away 
the entry of him in reverſion or remainder. Lit. 145: 
1 Rep. 46: 10 Rep. 97. A leaſe is made for life, re- 
mainder in tail; and he in remainder in tail diſleiſes the 
tenant for life, and makes a feoffment in fee, and dies 
without iſſue, and then tenant for life dieth; this is no 
diſcontinuance to him in reverſion. Lit. 146: 1 Bere. 36. 
And if tenant in tail of a rent, common, advowſon, or 
the like, grant it in fee, it is not a di/cortirnrance: nor 
where ſuch tenant granteth any thing out of land, Ge. 
Lit. 138: Finch's Law 193. i 

Where a tenant in tail of a manor makes a leaſe for 
life, not warranted by Stat. 32 Her. 8: c. 28, of part of 
the demeſnes, this is a di/coutiuuane? of this parcel ; and 
it is ſaid makes it no parcel of the manor. 2 Rel. Ar. 58. 


| 
| 
| 
| 
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There can be no d;/continnance by tenant in tail of the 


gift of the Crown, Sat. 34 & 35 H. 8. c. 20. Nor by 
tenant in tail of fee-farm rents, to bar the remainder 
veſted by the ſtatute ; Sat. 22 & 23 Car. 2. c. 24. /. 6. 
And ſome diſcontiunauces at Common law are now made 
bars as to the iſſue in tail; though they ſtill remain / 
continuances in ſome caſes, to him in remainder, Sc. ſuch 
as fines, with proclamations by Stars. 4 H. 7. cap. 24: 
32 H. 8. cap. 36. If the huſband levy a fine with pro- 
clamations, and dieth, the wife muſt enter, or avoid the 
eltate of the conuſee within five years, or ſhe is barred 
for ever, by the Stat. 4 II. 7. c. 24. For the Sat. 32 H. 
8. cap. 28, doth help the diſcontinuance, but not the bar. 
Co. Lit. 326. Huſband and wife tenant in ſpecial tail, 
the huſband alone levied a fine to his own uſe, and after- 
wards he deviſed the land to his wife for life, the re- 
mainder over, rendering rent, Se. The huſband dies, 
the wiſe enters and pays the rent, and dies: in this caſe 
it was adjudged, that the fine had barred the iſſue in tail, 


but not the wife. Dyer 351. The entry of the wife in 


this caſe was a diſagreement to the eltate of inheritance, 
and an agreement to the eſtate for life: but if the wife 
had not waived the inheritance, the eſtate tail as to the 
wife had remained. 9 Kep. 135. 

If lands be given to the huſband and wife, and to the 
heirs of their two bodies, and the huſband maketh a feoff- 
ment in fee, and dieth; the wife is helped by Sz. 
32 H. 8. c. 28; and fo is the iſſue of both their bodies 
1 Iuſt. 326. The huſband is tenant in tail, the remain- 
der to the wife in tail, the huſband makes a feoffment in 
fee ; by this, the huſband, by the Common law, did not 
only diſcontinue his own eſtate tail, but his wife's re- 
remainder : but by Szar. 32 Hen. 8. c. 28, after the death 


of the huſband without ifſue, the wife may enter by the 


ſaid act. Though if the huſband hath iſſue, and maketh 


a ſeoffment in fee of his wife's land, and his wife dieth ; 


the heir of the wife ſhall not enter during the huſband's 
life, neither by the Common law nor by the ſtatute. 
1 Ju. 326. g 

A Diſcoutinuauce may be defeated, where the eſtate that 
worked it is defeated : as if a huſband make a feoffment 
of the wife's land upon condition, and after his death, 
his heir enters on the feoffee for the condition broken; 
now the continuance is deteated, and the feme may enter 
upon the heir, Co. Lit. 336. 

DiscoxTINUANCE oF PLEA, Is where divers things 
ſhould be pleaded to, and ſome are omitted; this is a 4% 
continuance, 1 Nelj. Abr. 650, 661. If a defendant's plea 
begin with an anſwer to part, and anſwers no more, 1t is 
a diſcoutiunuamnce: and the plaintiff may take judgment by 
nil dicit, for what is not anſwered : but if the plaintiff 
plead over, the whole action is diſcontinoed. 1 Sale. 
139. Debt upon bond of 5c0/. the defendant as to 
225 J. part of it, pleads payment, Sc. And upon de- 
murrer to this plea, it was adjudged that there being no 
auſwer to the reſidue, it is a di/contiunance as to that, for 
which the plaintiiF ought to take judgment by 2 Agi. 
1 Salt, 180. Where no anſwer is given to one part, if 
the plaintiff pleads thereto, he cannot have judgment ac- 
cording to his declaration; for which reaſon it may be x 
diſcontinuance of the whole. 1 N 660. But this is helped 
after verdict by Rat. 32 JI. S. c. 30. See titles Amendinent ; 
Pleadling. | 

D1sconTINUANCE oF PROcEss. This Diſcontinuance is 
ſomewhat ſimilar to a nonſuit; for when a piaintitf 
leaves a chaſm in the proceedings of his cauſe, as by 
not continuing the proceſs regularly from day to Cay, 
and time to time as he ought to do, the ſuit is dit- 
continued; and the defendant is no longer bound 10 


attend; but the plaintiff muſt begin again by ſuing out 


a new original, uſually paying coſts to his antagonitt. 
Antiently by the demiſe of the King all ſuits depending 
in his courts were at once diſcontinued ; but to prevent the 
expence as well as delay attendiag this rule of law the 
S/at, 1 Ed. 6. 6. 7, enacts that no action ſhall be diſconti- 
nued by ſuch death of the King. The continuance of 
the ſuit by improper proceſs, or by giving the party an il- 


legal day » is proper! y © MIS=Contimuances 


Where an action is long depending, and continued from 
one term to another, the cantinnancet mult be all entered, 
otherwiſe there will be a di/continuance; whereupon a writ 
of error may be brought, g. 1 N Abr. 660, If the 
plaintiff in a ſuit doth nothing, it is a di/con/inrance, and 
he muſt begin his ſuit again: and where it is too late to 
amend a declaration, Sc. or the plaintiff is adviſed to 
proſecute in another court, he is to diſcontinue his ſuit, 
and proceed ve noo, But a diſcontinuance of an action is 


not perfect till it is entered on the roll, when it is of re 


cord. Go. Car. 236. 

The plaintiff cannot diſcontinue his action after a de 
murrer joined, and entered; or after a verdid, or a writ 
of inquiry, without leave of the court. (e. Fac. 35 : 
1 Lill. Ar. 473. In actions of debt or covenant, atier 
a dem. rer joined, the court will give leave to diſcon- 
tinue, if there be an apparent caule, as if the plaintiff 
through his own negligence 15 in danger of loſing his debt: 
but if the demurrer be argued, then he ſhall not have 
leave to ditcontunue ; nor where he brings another action 
for the ſame cauſe, and this is pleaded in abatement of 
the firlt action. Sd. 84, 
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DISCONTINUANCE. 


Tt has been ruled, upon a motion to diſcontinue, that 
the court may give leave after a ſpecial verdict; which is 
not compleat and final; but never after a general verdict. 

1 Salk. 178. See Hard. 200, 1. So after enquiry Cxe- 
cuted and returned, Carth. $1. 

After iſſue and a verdi& plaintiff cannot diſcontinue 
without conſent of defendant, for if plaintiff will not en- 
ter up judgment defendant may. Sal4, 178.—Aſter de- 
murrer argued and a'lowed, diſcontinuance may be allow- 
ed on payment of coits. Sr, 76, 116: 3 Lev. 440. 

And where a man hath a juſt cauſe of action, for a matter 
of any conſequence, and unadviſedly demurs to a plain 
bar, Sc. and defendant joias in demurrer, and it is argued, 
and the court are of opinion the plea is good in lat, tho? 
it may be /a//e in fuck, che court will, even after giving 
their opinions, but before judgment given, on motion, 
permit the plaintiff to withdraw his demrrrer, on payment 
of coſts, and take iſſue. 

The plaintiff may if he ſees occaſion diſcontinue before 


or after declaration delivered by a fide bar rule on pay-- 


ment of colts N. on R. Mich. 10 Geo. 2. But in replevin 
the avowant cannot have ſuch rule. 5 

An appeal may as well be diſcontinued by the defect 
of the proceſs or proceeding in it, as it may be by the 
inſufficiency of the original writ, Sc. For by ſuch de- 
fect, the matter depending is as it were out of court. 
1 Lill. 473, A diſcontinnance or miſcontinuance, at com- 
mon law reverſes a judgment given by default; and 4% 
continuance upon a demurrer is error; but a miſcontinuance 
after appearance is not ſo. 8 Rep. 150: 46 Ed. 3. 30. 

Diſcontinuance of proceſs is helped at Common law by 
appearance: and by Stat. 32 H. 8. cap. 30, All diſcontinu- 
acc, miſcontinuanees and negligences therein, of plaintiff 
or defendant, are cured after verdict. See tit. Amendment. 


DISCOVERT, The law term for a woman unmar- 
ried or widow, one not within the bonds of matrimony. 
Law Fr. Die. 

DISCOVERY, The act of revealing or diſcloſing any 
matter by a defendant in his anſwer to a bill filed againſt 
Him-in a court of equity. See title Chancery. 

. To adminiſter to the ends of juſtice, without pro- 
nouncing a judgment which may affe& any rights, the 
Courts of equity in many caſes compel a diſcovery. 'This 
juriſdiction is exerciſed to aſſiſt the adminiſtration of juſ- 
tice, in the proſecution or defence of ſome other ſuit, ei- 
ther in the Court of Equity itſelf or in ſome other court: 
and a diſcovery has been compelled to aid the juriſdiction 
of a foreign court. But if a bill is brought to aid, by a 
diſcovery, the proſecution or defence of any proceeding 
not merely civil, in any other court, as an indictment or 


information, a Court of Equity will not exerciſe its juriſ- 


Giction to compela diſcovery ; and the defendant may de- 
mur. 2 Vez. 398. And in the caſe of ſuits merely ei- 
vil in a Court of ordinary juriſdiction, if that Court can 
itſelf compel the diſcovery required, a Court of Equity 
will not interfere. 1 At. 288 : 1 ez, 205: 2 Ven. 451. 

A bill for a diſcovery muſt ſhew an intereſt in the 
Plaintiff in the ſubje& to which the required diſcovery 
relates; and ſuch an intereſt as intitles him to call on 
the defendant for the diſcovery. See Finch Rep. 36, 44 : 
1 Fern. 399. | = 

As the object of a Court of Equity in compelling a 
_ diſcovery is either to enable itſelf or ſome other court 
to decide on matters in diſpute between the parties, the 


= 


DISCOVERY, 


diſcovery ſought muſt be material, either to the relief 
prayed by the bill, or to ſome other ſuit actually inſlitut- 
ed, or Capable of being inſtituted. If therefore the 
plaintiff does not ſhew by his bill ſuch a caſe as renders 
the diſcovery which he ſeeks, material to the relief, if he 
prays relief; or does not ſhew a title to ſue the defen- 
dant in ſome other court; or that he is actually in- 
volved in litigation with the defendant or liable to be ſo; 
and does not alſo ſhew that the diſcovery which he prays 
is material to enable him to ſupport or defend a ſuit ; 
he ſhews no title to the diſcovery; and conſequently a 
demurrer to the bill for ſuch purpoſe will be allowed. 
See Finch Rep. 214: 1 Ve. 205: 2 Pez. 396, 9: 2 Aid. 


388: 1 Fern. 204. 


The ſituation of a defendant may render it improper for 
a court of equity to compel,a diſcovery; either, 1. becauſe 
the diſcovery may ſubject the defendant to pains and he- 
nalties, or to ſome fr feiture or ſomething in the nature of 
a forfeiture: or 2. it may hazard his title in a caſe where in 
conſcience he has at leaſt an equal right with the perſon 
requiring the diſcovery ; though that right may not be 
clothed with a perfect legal title; as to which latter, ſee 
1 ez. 205: 3 A. 453.—It is a general rule that no 
one is bound to anſwer fo as to ſubject himſelf to puni/b- 
ment, in whatever manner that puniſhment may ariſe; 
(as by pains and penalties, a criminal proſecution, Cc.) 
or whatever may be the nature of the puniſhment 2778. 
245, 451: 1 Pex, 246: 1 £4.45. 131. p.10:1 Al. 450: 
2 Atk. 393 : Finer title Ly Q 4: Toth. 135. 

But it the plaintiff alone is intitled to the penalties, 
and expreſsly waves them by his bill, the defendant 
ſhall be compelled to make the diſcovery ; for it can no 
longer ſubject him to a penalty. 1 Vn. 60.—And though 
a diſcovery may ſubject a defendant to penalties, to which 
the plaintiff is not entitled, and which conſequently he 
cannot wave, yet if the defendant has expreſsly cove- 
nanted, not to plead or demur to the diſcovery ſovght, 
which is the common caſe with reſpect to ſervants of the 
Eaft India Company, he ſhall be compelled to anſwer, 
1 Eq. A. 77, 8. Where too a perſon by his own agree- 


ment ſubjects himſelf to a payment in the nature of a 


penalty on his doing a particular act a demurrer, to diſco- 
very of that act will not be allowed. 

It ſeems however that a demurrer will be allowed to 
any diſcovery which may tend to ſhew the defendant 
guilty of any moral turpitude, as the birth of a child out 
of wedlock. Park. 163. but ſee 2. 451.—But a mo- 
ther may in ſome caſes be compelled to diſcover where 
her child was born, though it may lead to prove the child 
an alien. 2 Ye, 287, 494. | 

A defendant may likewiſe demur to a bill which may 
ſubject him to any fo feiture of intereft; as if a bill is 
brought to diſcover whether a leaſe has been aſligned 
without licence ; or whether a defendant entitled during 
widowhood, or liable to forteiture of a legacy in caſe of 
marriage without conſent is married: or to diſcover any 
matter, which may ſubject a defendant intitled to any 
office or franchiſe to a guo warrants, See Toth. 69:1, 
56: 2 C. R. 68: 2 Att. 392: 2 Lex. 265: 1 Eg. Ab. 131, 
Co» IO, 

A defendant may in the ſame manner demur to a diſ- 
covery, which may ſubjeci him to any thing in the nature 
of a forfeiture; as to a diſcovery whether he was edu- 
cated in the popiſh religion, by which he might incur the 

incapacities 


DISC 


incapacities in ſtat, 11 12 W. 3. which the ſtat. 18 Geo, 
3. c. 60. does not entirely remove: or whether a clergy- 
man was preſented to a ſecond living which avoided the 
| firſt. See 3 Af. 457: 2 Comm. 661 : 3 Bac. Ar: 3 Ath. 453. 

See further this DiR. title Chancery ; and Mr. Mitford”s 
treatiſe there cited, 


DISCRETION, Di{cretio.] When any thing is left 


to any perſon to be done according to his diſeretion, the 
law intends it muſt be done with ſound di/cretion, and 
according to law: and the court of B. R. hath a power 
to redreſs things that are otherwiſe done, notwithſtanding 
they are left to the di/cretion of thoſe that do them. 1 Lil. 
Ar. 477. 

Diſcretion is to diſcern between right and wrong; and 
therefore whoever hath power to act at di/cretion, is bound 
by the rule of reaſon and law. 2 If. 56, 298. And 
though there be a latitude of diſcretion given to one, yet 
he is circumſcribed, that what he does be neceſſary and 
convenient; without which no liberty can defend it. 
Hob. 158. The aſſeſſment of fines on offenders com- 
mitting affrays, Sc., and the binding of perſons to the 
good behaviour, are at the dere of our judges and 
juſtices of peace. And in many caſes, for crimes not 
capital, the judges have a diſcretionary power to inflict 
corporal puniſhment on the offenders. Infants, Ec. 
under the age of di/cretion, are not puniſhable for crimes 
and want of di/cretion is a good exception againſt a wit- 
neſs. See title Age; and other appoſite titles. 

To DISFRANCHISE, Is to take away one's free- 
dom or privilege: it is the contrary to eufranchi/e. And 
corporations have power to d/s/ranchiſe members, in cer- 
tain caſes. See titles Corporation ; By-Larv. 

DISHERISON, A inberiting: mentioned in fats. 

20 Ed. 1: 8 K. 2. 

DISHERITOR. One that eberiteth, or puts another 
out of his inheritance. Hat. 3 Ed. 1. c. 39. 

DISMES, Decimæ.] 1ithes, or the teuth part of all 
the fruits of the earth, and of beaſts, or labour, due to 
the clergy. It ſigniſieth alſo the fenths of all /piritual 
livings given to the prince, which is called a perpetual 
diſme, Stat. 269 3 Ed. 3. cap. 35. And formerly this word 
(tenths) ſignified a tax or tribute levied of the temporalty. 
Hollingſb. in H. 2. F. 111. For the laws of the di/mes or 
tithes, See titles 7:thes; Taxes. 

DISPARAGEMENT. In the time of the old tenures; 
the matching an heir in marriage under his degree, or againſt 
decency. Cs. Lit. 107 : Magn. Chart. c. 6. See this Dict. 
title Temes, 

'TO DISPAUPER. When a perſon by reaſon of his po- 
verty, is admitted to ſue in forms pauperts ; if afterwards, be- 
fore the ſuit is ended, the ſame party have any lands or per- 
ſonal eſtate fallen to him or be guilty of any thing where- 
by he is liable to have this privilege taken from him, 
then he is put out of the capacity of ſuing in forma fan- 
feris, and is ſaid to be di/paupered. See title Coffs II. 

DISPENSATION. See title 3;ops; and as to Di/- 


tenſatiens to hold pluralities 5 fee titles Chaplains; Con. 


D1SPENSATIONS OF THE KING, If a d:/per/ation by the 
Archbiſhop of Canterbury, is to be in extraordinary mat- 
ters, or in a caſe that is new, the Azzs and his council 
are to be conſulted: and it ought to be confirmed under 
the broad ſeal. The King's authority to grant di/fer/a- 
tions remains as it did at common law; notwithſtanding 
ſtat, 25 H. 8. c. 21: Cro. Elix. 542, 601. See further as 
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DISSEISIN. 


to the diſpenſing power of the Crown by ven e2fante, Oe. 
this Dict. title Xing. 
DISPERSONARE, To ſcandaliſe or diſparage. Blunt. 
DISSIGNARE. To break open a ſeal—Sepults patre 
teftamentum diſſignatum eff. Neubrigenſis, lib. 2. c. 7. 


DISSEISIN. From the Fr. Din. 

A ſpecies of injury by oer to the freehold eſtate of an- 
other. —A wrongful putting out of him that is ſeiſed of the 
freehold. 1 /n/?. 277. As where a perſon enters into lands 
or tenements, and his entry is not lawful, and keeps him 
that hath the eſtate from the poſſeſſion thereof. Bra. lib. 
4. c. 3. And di/ifin is of two ſorts ; either /ngle difcijin, 
committed without force of arms; or dcin by force; but 
this latter is more properly deforcement. Brit. cap. 42, 43. 

Seifin is a technical term to denote the completion of 
that inveſtiture, by which the tenant was admitted into 
the tenure, and without which no freehold could be con- 
ſtituted, or paſs. Digi mult therefore mean the turn- 
ing the tenant out of his tenure and uſurping his place 
and feudal relation.—Lord Mansfield in the caſe of Taylor 
ex dem. Atkyns v. Horde, 1 Burr. 60: 5 Bro. P. C. 247. 

Now however from the ſeveral ſtatutes, firſt reſtraining 
and at length aboliſhing all military tenures, little more 
is left than the names of froffment, ſciſin, tenure and re- 
holder, without any preciſe knowledge of the things ori- 
ginally ſignified by thoſe terms. /4:d. | 

In the ſame caſe Lord Mansfield ſaid “ Diſſeiſin is a 
complicated fact, and differs from diſpoſſeting. The 
freeholder by diſſeiſin differs from a poſſeſſor by wrong.— 
Though the term diſſeiſin happens to be the ſame, the 
thing ſignified by that word as applied to the two caſes of 
actual diffeiſin, or diſſeiſin by election is very different.“ — 
In this caſe it was attempted to ſupport a common reco- 
very, by ſuppoſing the tenant to tne præcipe, to have 
gained a freehold by diſſeiſin —The nature of a diſſeiſin 
was therefore elaborately inveſtigated by the counſel; and 
the idea of a frechold being gained thereby, learned ly re- 
pelled by Lord Mansfield. See further title Fine. 

Diſſeiſin therefore ſeems to imply the turning the te- 
nant out of his fee, and uſurping his place and relation.— 
To conſtitute an a&fua! diet it was neceſſary that the 
diſſeiſor had not a right of entry; (or to uſe the old law 
expreſſion that his eatry was not congeable;) that the 
perſon diſſeiſed was at the time of the diſſeiſin, in the 
actual poſſeſſion of the lands; that the diſſeiſor expelled 
him from them by ſome degree of conſtraint or force ; 
and that he ſubſtituted himſelf to be tenant to the Lord. 
But how this ſubſtitution was effected, it is difficult, per- 
haps impoſſible now to diſcover. 1 7%. 266. b. inn; 330. 
b.in u. the latter a very long and abſtruſe note on the 
ſubject and entering fully into the principles of the caſe 
abovementioned, 

The injuries of Abatement and Intriſſon, (ee thoſe titles) 
are by a wrongful entry where the poſſeſſion is vacant ; 
but this of Di/eifin is an attack upon him who is in actual 
poſleſſion, and turning him out of it. The former were 
an ouſter from a freehold in law; this is an ouſter from a 
freehold in deed. Diſſeiſin may be effected either in cor- 
poreal inheritances, or in incorporeal. Diſieifin of things 
c6rporeal, as of houſes, lands, Cc. mutt be by entry and 
actual diſpoſſeſſion of the freehold. Co. Litt. 181; as if a 
man enter either by force or fraud into the houſe of ano- 
ther, and turns, or at leaſt keeps, him or his ſervants out 
of poſſeſſion. Diſſeiſin of incorporeal hereditaments can- 

not 
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DISS E ISIN. 


nat he an atual diſpoſſeſſion, for the ſubjeQ itſelf is neither 
capable of actual bodily poſſeſſion, nor diſpoſſeſſion: but 
»: depends on their reſpective natures and various kinds; 


being in general nothing more than a diſturbance of the 


owner in the means of coming at, or enjoying them. 


1 


But all difſeiſins of hereditaments incorporeal, are only | 


{> at the eleGion and choice of the party injured ; if, for 
the ſake of more eaſily trying the right, he is pleaſed to 
ſuppoſe himſelf diſſeiſed. Lift. $588, 9. Otherwiſe as 
there can be no actual diſpoſſeſſion, he cannot be compul- 
ive ly diſſeiſed of any incorporeal hereditaments. 

And fo too, even in corporeal hereditaments, a man 
my frequently ſuppoſe himſelf to be diſſeiſed, when he 
15 not ſo in fact, for the ſake of entitling himſelf to the 
more eaſy and commodious remedy, of an aſſiſe of note 


writ of entry. Heng. Parv. c. 7: 4 Burr. 110. 

The true injury of an actual or compul/irce diſſeiſiu according 
to what has been already ſtated ſeems to be that of diſpoſſeſ- 
ling che tenant, and ſubſtituting oneſelf to be the tenant of 


the lord in his ſtead; in order to which in the times of 
pure feudal tenure the conſent or connivance of the lord, 


u ho upon every deſcent or alienation perſonally gave, and 
who therefore alone could change, the ſeiſin or inveſti— 
ture, ſeems to have been conlidered as necefiary, But 
when in proceſs of time the feodal form of alienations 
wore off, and the lord was no longer the inſtrument of 
giving actual ſeiſin, it is probable that the lord's accep- 
tance of rent or ſervice, from him who had diſpoſſeſſed 
another, might conflicute a complete difſeihn. After- 
wards no regard was had to the Jord's concurrence, but 


the diſpoſieflor himſelf, was conſidered the ſole diſſeiſor: 


and this wrong was then allowed to be remedied by entry 
only, without any form of law, as againſt the diſſeiſor 
himſelf; but required a legal proceſs againſt his heir or 
alienee. And when the remedy by aſſiſe was introduced 
under Henry II. to redreſs ſuch diſſeiſins, as had been com- 
mitted within a few years next preceding, the facility of 


that remedy induced others, who were wrongfully kept 


out of the freehold, to feign or allow themſelves to be 
leiſed, merely forthe ſake ot theremedy. 3 Comm. 169. Cc. 

By Magna Charta, g Hen. 3. c. 29, No man is to be 
diſſciſed or put out of his freehold, but by lawful judgment 
of his peers, or by the law of the land: and by fat. 32 
H. 8. c. 33. the dying ſeiſed of any difje;/or of or in any 
lands, Sr. having no right therein, ſhall not be a deſcent in 
law. totakeawayanent:y of aperſon having lawful title of 
entry; except the 4/;/or hath had peaceable poſſeſſion five 


years, without entry or claim by the perſon having law- 


ful title. But if a 4/J7/or having expelled the right owner 
hath ſuch peaceable poſſeſſion of the lands five years with- 
out claim, and continues in poſſeiTſion fo as to die ſeiſed, 
and the land deſcends to his heirs, they have a right to the 
poſleſuion thereof till the perſon that is owner recovers at 
law; and the owner ſhall loſe his eltate for ever, if he do 
not proſecute his ſuit within the time limited by the ſta- 
tute of limitations. Bac. Elem. And if a diffeifee levy a 
fine of the land whereof he is di//ei/ed, unto a ſtranger, 
the di//eiſer ſhall keep the land for ever; for the di/- 


feiſee againſt his own fine cannot claim, and the conulce 


cannot enter, and the right which the diYei/ee had, being 
extant by ine fine. the diferſor ſhall take advantage of 
— is to be underſtood, where no 


it ws 3 ie une by the difeciſce; when it ſhall | 


enure to the uſe of the ifo- Sc. by Bridgman, C. J. 
1 Lev. 128.—8ee title Claim Continual. 

If a feme ſole be ſeiſed of lands in fee, and is died, 
and then taketh huſband; in this caſe, the huſband and 
wife, as in right of the wife, have right to enter, and 
vet the dying ſeiſed of the di//e;/or, ſhall take away the 
entry of his wife, after the death of the huſband. Cv. Lit. 


246. It a perſon di/Jeiſes me, and, during the , 


he or his ſervant cut down the timber growing upon the 
land, and afterwards I re-enter into the land, I thall 
have action of treſpaſs againlt him; for the law, as to the 
diſ}rifor and his ſervants, ſuppoſes the freehold to have 
been always in me: but if the eier be difeiſed by ano- 


ther, or if he makes a feoffment, gift in tail, leaſe for life 


/cifen, inſtead of being driven tothe more tedious proceſs of a 


or years, I ſhall not have an action againſt the ſecond 4% 
/cifor, or againſt thoſe who come in by title: for all the 
meſae profits ſhall be recovered againſt the di//-i/or him- 
felf. 11 Rep. 52: Keil, 1. 

A di/Jciſor in aſſiſe, where damages are recovered again{! 
him, ſhall recover as much as he hath paid in rents 
chargeable on the lands before the 4 iin. Jerk. Cent. 189. 
But if the ihr or his feoffee ſows corn on the land, 
the difſci/ce may take it whether before or after ſeverance. 
Dyer 31,173: 11 Rep. 46. Where a man bath a houſe 
in fee, 6c. and locks it, and then departs; if another 
perſon comes to his houſe, and takes the key of the door, 
and ſays that he claims the houſe to himſelf in fee, with. 
out any entry into the houſe, this is a % Hiſin of the 
houſe. 2 Danv. Abr. 624. If the feoffor enters on the 
land of the feoffee, and makes a leaſe for years, Sc. it 
is a ,ein, though the intent of the parties to the feolt- 
ment, was, that the feoffee ſhould make a leaſe to the 
feoffor for life. 2 Rep. 59. If leſſce for years is ouſted 
by his leffor ; this is ſaid to be no iu. Cro. Fac. 678. 

A man who enters on another's land, claiming a leaſe 
for years, who hath not ſuch leaſe, is a diJei/97 though if 
a man enters into the houſe of another by his ſufferance, 
without claiming any thing, it will not be a diYci/or. 
9 H. 6. 21, 31: 2 Danv. 625. If a perſon enters on 
lands by virtue of a grant or leaſe, that is void in law; 
he is a diſſifor. 2 Danv. 630. A leſſee at will, makes a 
leaſe for years, it is a diei/en, at the election of the leſſor 
at will: but it is the di/ci/in of the leſſee at will, not 
of the leſſee for years. Hill. 7 Car. B. R. If a man 
enters into the land of an infant, though by his aſſent ; 
this is a difeifin to the infant, at his election. 11 Ed. 3: 
AP. 87. And if a perſon commands another to enter 
upon lands, and make a in, the commander is a 4% 
feifor, as well as ſuch other; unleſs the command be 
conditional, when it may be otherwiſe. 22 . 99: 
2 Danv. 631. 

If a man forces another toſwear to ſurrender his eſtate to 
him, and he doth fo, it wil! be a iin of the eſtate. So, 
forcibly hindring a perſon from tilling his land, is a 
4ifſcifin of the land. Co. Litr. 161. But if one enter wrong- 
fully into the lands of another, and he accepts rent 
from ſuch perſon, he ſhall not atierwards be taken for 
a dit iſor. Dyer 173. Where any perſon is dilturbed 
from entering on land, it is a dife;/in: a denial of a 
rent, when lawfully demanded, is a diJe;/in of the rent. 
Co. Litt. 153. Alſo hindring a diſtreſs tor rent, by force ; 
or making reſcous of a diſręſt, are a di//cifin of the rent. 


2 Danv. 624, 625. An infant, or feme covert, may be 


a diſſciſor, but it muſt be by actual entry on lands, Oc. 
A feme 
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A feme covert ſhall not be a difj#i/ore/5, by the act of the 
baron: if he diſſeiſes another to her uſe, ſhe is not a 
d:Jfriſoreſs ; nor if the wife agrees to it during the cover- 
tare: yet if after his death, ſhe agrees to it, ſhe is a 4% 
feiforeſs. 2 Darv. 626, 627. Aſſiſes that lie againſt di- 
fors are called writs of di//ei/in; and there are ſeveral writs 
of entry ſur diſſeiſin, of which ſome are in the per, and 
others in 4e poſt, c. 

After all that has been here ſaid on this head, we muſt 
conclude by obſerving that writs of a on d ſciſins, are 
now diſuſed ; and the feigned action of ejectment is in- 
troduced in their place. It is not amiſs to be acquainted 
with this learning, but treſpaſs and egjectment ſuppiy the 
place of almoſt every kind of afi/e. See thoſe titles, and 
title Mſe of Novel Diſſeifen. 

DISSEISOR, Is in general he that d iſeth or puts ano- 


ther out of his land, without order of law: and a dife;/ee 


is he that is ſo put out, 4 Hen. 4. As the king in judg- 
ment of law can do no wrong, he cannot be a er. 1 E. 
5.8. Adiſciſor is to be fined and impriſoned; and the di/- 
ſeiſee reſtored to the land, &c. by Stat. 20 H. 3. c. 3. 
Where a difſeifor is diſſeiſed, it is called d. upon di/- 
ſeiſin. See title Difſe;fon. 

DISSENTERS. Separatiſts from the Church and the 
ſervice and worſhip thereof. Though the experience of 
the turbulent diſpoſition of theſe Sectariſts occaſioned in 


former times ſeveral diſabilities and reſtrictions (perhaps 


not entirely conſiſtent with the ſpirit of true Toleration) 
to be laid upon them by abundance of ſtatutes; (Sce 
flatutes 23 Elix. c. 1: 29 Eliz.c.6: 35 Eliz.c.1: 22 C. 
2. c. 1;) yet at length the Legiſlature, with a ſpirit of 
true magnanimity, extended that indulgence to them which 
they themſelves, when in power, had held to be counte- 
nancing ſchiſm, and had denied to the church of England. 


The penalties are conditionally ſuſpended by the Hat. 1 


W-. & MM. fe. 1. c. 18. *forexempting their majelties* pro- 
teſtant ſubjects, di/cnting from the church of England, 
from the penalties of certain laws,” commonly called the 
Teolcration-at; which is confirmed by fat. 10 Arn. c. 2; 
and declares that neither the laws above-mentioned nor 
the /fatutes 1 Eliz.c. 2.4 14: 3 Fac. 1. cc. 4, 5, nor any 
other penal laws made againſt Popith recuſants (except 
the Teſt Acts) ſhail extend to any Diſſenters, other than 


papiſts, and ſuch as deny the Trinity: Provided, 1. That 


they take the oaths of allegiance and ſupremacy ; (or 
make a ſimilar affirmation, being Quakers. See Stat. 8 Geo, 
1.c.6;) and ſubſcribe the declaration againſt popery ; 
2. That they repair to ſome congregation certified to, and 
re giſtered in, the court of the biſhop or archdeacon, or 
at the county ſeſſions. 3. That the doors of ſuch meeting 
houſe ſhall be unlocked, unbarred, and unbolted ; in de- 
fault of which the perſons meeting there are ſtill liable to 
all the penalties of the former acts. | 
Diſſenting Teachers, in order to be exempted from the 
penalties of the Statutes 13 & 14 Car. 2. c. 4: 15 Car. 2. 
c. 6: 17 Car. 2. c. 2: 22 Car. 2. c. 1; are alſo to ſub- 
ſcribe the articles of religion mentioned in Stat. 13 Elis. 
c. 12; (which only concern the confeſſion of the true 
Chriſtian faith, and the doctrine of the ſacraments;) with 
an expreſs exception of thoſe relating to the government 
and powers of the church, and to infant baptiſm ; or if 
they ſcraple ſubſcribing the ſame, ſhall make and ſub- 
—_ _ declaration preſcribed by 19 Geo. 3. c. 44, pro- 
OL, 1. 
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feſſing themſelves to be Chriſtians and proteſtants, and 
that they believe the ſcripture to contain the revealed will 
of God, and to be the rule of doctrine and practice. 
Thus, though the crime of non-conformity is by no 
means univerſally abrogated, it is ſuſpended and ceaſes 
to exiſt with regard to theſe Protefant Diſſenters, during 
their compliance with the conditions impoſed by theſe 
fatutes ; and under theſe conditions, all perſons who will 
approve themſelves no papiſts or oppugners of the Trinity 
are left at full liberty to act as their conſcience ſhall direct 
them, in the matter of religious worſhip. And if any 
perſon ſhall willfully, maliciouſly, or contemptuouſly dit- 
turb any congregation, aſſembled in any church, or per- 
mitted meeting-houſe, or ſhall miſuſe any preacher, or 
teacher there, he ſhall (by virtue of the ſame Stat. 11. 


SA.) be bound over to the ſeſſions of the peace, and for- 


feit 201.) But by Stat. 5 Geo. 1. c. 4, no Mayor or prin- 
cipal magiſtrate, muſt apppear at any diſſenting meeting 
with the enfigns of his office, on pain of diſability to 
hold that or any other office ; the Legiſlature judging it 
a matter of propriety, that a mode of worſkip, ſet up in 
oppoſition to the national, when allowed to be exerciſed 
in peace, ſhould be exerciſed alſo with decency, gratitude, 
and humility.—Diſſenters alſo who ſubſcribe to the de- 
claration in the Sat. 19 Geo. 3, are exempted (unleſs in 
the caſe of endowed ſchools and colleges) from the pe- 
nalties of the Stats. 13 © 14 Car. 2. c. 4: & 17 Car. 2. 
c. 23 which prohibit (upon pain of fine and impriſon- 
ment) all perſons from teaching ſchool, unleſs they be 
licenſed by the Ordinary, and ſubicribe a declaration of con- 
formity to the liturgy of the church, and reverently frequent 
the divine ſervice e/fabl;jed by the laws of this kingdom. 
Dignters choſen to any parochial or ward offices, and 
ſcrupling to take the oaths may execute the office by de- 
puty, who ſhall comply with the law in this behalf. Sat. 
1 . M. fe. 1. c. 18.—But it appears that they are not 
ſubje& to fine on refuling to ſerve corporation offices.— 
For where a freeman of London, was elected one of the 
ſheriffs, but refuſed to take the office on account of his 
being a diſſenter, and as ſuch not having received the 
ſacrament according to the rights of the church of En- 
gland, within a year before his election, an action was 
brought againſt him in the Sheriff's Court, for the pe- 
nalty incurred by ſuch refuſal, and a judgment recover- 
ed; which judgment was affirmed, in a writ of error brought 
in the Court of Huſtings. But the defendant having ob- 
tained a ſpecial commiſſion of errors, the Judges Delegates 
reverſed both judgments ; and on a writ of error in Par- 
liament, this judgment of reverſal was affirmed ; the 
judges being (except one) of opinion that the defendant 
was at liberty to object to the walidity of his election on the 


ground of his own non- conformity. 3 Bro. P. C. (8 vo. ed.) 


465. Harriſon v. Evans. 

For further matter relative to Diſſenters, See title Nox- 
cor for miſis; Oaths; (wherein of the Corporation and Toft 
Acts,) Blaſphemy ; Religion; Toleration; Quakers. 


DISTILLERS, Of ſtrong waters, ſpirits, Sc. are ſub- 
ject to divers regulations under the Exciſe- laws, in order 
to avoid frauds in the revenue; for ſome particulars re- 
lative to which ſee this Dict. title Soirituas Liguors; and 
alſo title Exci/e. 
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DISTRESS I. 


| DISTRESS, | 

DrsTrICT10.} The taking of a perſonal chattel out of 
the poſſeſſion of the wrong-doer, into the cuſtody of the 
party injured, to procure a ſatisfaction for the wrong 
committed. 3 Comm. 6. The term Diftre/s is alſo ap- 
plied to the thing taken or diſtrained. 

A wan may take a di/1e/5 for homage, fealty, or any 
ſervices ; for fines and amercements; and for damage- 
feaſant, Oc. And the effect of it is to compel the party 
either to replevy the di/rre/7, and conteſt the taking in an 
action againſt the diſtrainer ; or, which is more uſual, to 
compound or pay the debt or duty, for which he was 
diſtrained. | 

There are likewiſe difre/s in actions compulſory to 
cauſe a man to appear in court: and of theſe there is a 
difireſs perſonal, of a man's moveable goods, and profits 
of lands, &c. for contempt in not appearing after ſum- 
moned ; and diftrefjes real, upon immoveable goods. 
And none ſhall be diſtrained to anſwer for any thing 
touching their freeholds, but by the King's writ, Stat. 
52 Hen. 3. c. 1. 


Diftrefs is alſo divided into finite and infinite: Finite, is 


that which is limited by law, how often it ſhall be made 
to bring the party to trial of action, as once, twice, Oc. 
And infinite, is without limitation, until the party ap- 
pears; which is likewiſe applicable to jurors not appear- 
ing: then it hath had a further diviſion into a grand diſ- 
treſi, and ordinary difire/5 ; the former whereof extends to 
all the goods and chattels which the party hath within 
the county. F. V. B. 904: Old Nat. Br. 43, 113: Brit. 
c. 26.F. 52. 
Let us now confider, more particularly; 

I. 1. Who may diftrain, and for what 3 2. 

may be diftrained. 

II. At wvhat Time, and in what Manner, generally the 

| Diftreſs ſhould be made. | 
III. Of the Statutes regulating Diſtreſs. 


And aber 


I. 1. Tur wosr vsVAL 1NJuzy for which a diſtreſs 
may be taken is, that of non-payment of rent; and it may 
now be laid down as an univerſal principle, that a 
Diſtreſs may be taken for any kind of rent in arrear. See 
pot. III. For neglecting to do ſuit to the lord's court, 
or other certain perſonal ſervice, the lord may diſtrain of 
common right. Bro. Diftreſs 15: 1 Inf. 46.—For amerce- 
ments in a Court Leet, a diſtreſs may be had of com- 
mon right; but not for amercements in a Court Baron, 
without a ſpecial preſcription to warrant it. Brownl. 36. 
Another injury, for which diſtreſſes may be taken, is, 
where a man finds beaſts of a ſtranger wandering in his 
grounds damage feaſant; doing him hurt or damage by 
treading down his graſs, &c. in which caſe the owner of 
the ſoil may diſtrain them, till ſatisfaction made to him 
for-the injury he has ſuſtained. —Laſftly, for ſeveral duties 
and penalties inflicted by ſpecial Acts of Parliaments, 
remedy by diſtreſs and ſale is given. See p9/. III. 

Of common right a perſon may diſtrain for rents, and 
all manner of ſervices; and for rent reſerved upon a gift 
in tail, leaſe for life, years, Sc. though there be no 
clauſe of difire/s in the deed, ſo as the reverſion be in 
himſelf ; but on a feoffment in fee, a irg may not be 
taken, unleſs expreſsly reſerved in the deed. Co. Lit. 57, 

205: Doftor and Student, cap. 9.—See Co. Lit. 204. 
A man grants a rent out of the manor of D. and fur- 


ther, that if the rent be behind, the grantee ſhall diſtrain 


for it in the manor of S. this is a rent in the manor of 
D. and only a penalty on the other manor. 1 Shep. Abr, 
567. If a perſon ſeiſed of land in fee, demiſe it to one 
upon condition to pay his wife 5 J. a year rent, and if it 
be behind and in arrear, that ſhe ſhall diſtrain for it ; 
the wife may take a difirc/s for the rent. Dyer 3, 48. 
There is a lord and tenant by 31. rent and fealty, the 
lord dies, and his wife is endowed of the thirds of the 
ſeigniory ; here ſhe may diſtrain for one pound, and 
the heir for two pounds: ſo if a rent be divided amongſt 
parceners, each of them may have a difre/5 for her part; 
but this may not be till the partition is made. Bro. 45. 

If one jointenant make a gift in tail, of the land, re- 
ſerving a certain rent, and the rent be in arrear; he may 
not diſtrain the beaſts of the other jointenant. 33 H. 6. 
35. But if 4. and B. are tenants in common, and A. 
leaſes his moiety to C. for years, rendering rent, and C. 
leaſe it to B. if the rent is behind, A. may take a di/tre/7 
of the cattle of B. his fellow tenant in common. 7 Rep. 
23: Moor 558. i 

To juſtify taking a digi, the party muſt ſee he hath 
good cauſe to diſtrain; that he have power to take the 
diſireſs, and from the perſon from whom he takes it; that 
the thing, for the quality of it, be diſtrainable, and he 
diſtrain it in due time and place, Ac. He who takes a 
d:/ire/s for another, ought to have good warrant for doing 
it; and mult do it in his name: and a bailiff or ſervant, 
may diſtrain for his maſter. 1 Cro. 748: 2 Cro. 436: 
Godb. 110. A diſtreſs ought to be. made of ſuch things 
whereof the ſheriff may make replevin, and deliver again 
in as good plight and condition as they were at the time 
of the taking. Co. Lit. 47. | 
2. Diſtr;fſes are to be of a thing valuable, whereof 
ſomebody hath a property; things fer nature, as dogs, 
conies, c. may not be diſtrained. 1 Rol. Abr. 664, 666. 
It is the ſame of cattle of the plough, beaſts of huſbandry, 
ſheep, or horſes joined to a cart, with a rider upon it. 
1 Vent. 36. This means a diltreſs for rent, Ec. contra of 
diſtreſs damage feaſant. 

Sheep are equally privileged with averia carucæ, and 
cannot be taken if any other diſtreſs can be found. See 
2 Inſt. 133.—But it has been adjudged that beaſts of the 
plough may be taken for the poor's rate, under Stat. 43 
Eliz. becauſe the remedy given by that and other ſtatutes for 
compelling the payment of particular rates or ſums of 


money, though called a diſtreſs, is in effect an execution, 


1 Burr. 579.—See acc. Saund. on 22 C. 2. againſt Conven- 
ticles 39 ; referred to in Com. Dig. Diſtreſs, (C.) but not 
cited in 4 Brrr, | 

A horſe with a rider upon his back; or a horie in an 
inn, or put into a common; an ax in a man's hand, cut- 
ting down wood; or any thing a perſon carries about 
him; utenſils and inſtruments of a man's trade or pro- 
feſſion, or the books of a ſcholar; corn in a mill, or 
goods in a market to be (old for the uſe of the public; 
materials in a weaver's ſhop, for making of cloth ; an- 
other perſon's garment in the houſe of a taylor, c. are 
not diſtrainable; nor is any thing that is fixed to the 
freehold of a houſe, as a furnace, doors, windows, 
boards, Ec. 1 Sid. 422, 440: Co. Lit. 47: 2 Danv. Abr. 

61. 2279 TE 

q Deer in a private incloſure may be diſtrained. 3 Comm. 
'8.—Some have thought that a horſe on which one is ri- 
ding may be diſtrained for damage feaſans. 2 Keb. 596: 


| 1 Sid. 440; but the opinion was extrajudicial, and ** 
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DISTRESS II. 


be queſtioned ; for 1 Ro. A. 664. (A.) pl. 4: and the 


caſein 7 E. 3. Fitz, Ab. Avowry 199, are directly contra. 


See alſo Cro. Eliz. 549, 596. Some alſo have inclined 
to think that horſes drawing a cart laden with corn, 
though one is riding in the cart, may be diſtrained for 
rent; and for that purpoſe may be ſevered from the cart, 
if the perſon diſtraining doth not chooſe to take the cart 
with the corn alſo, all of which, as it ſeems, are equally 
liable to the diſtreſs. See 2 Keb. 529, 596: Raym. 18: 


1 Vent. 36: 1 Sid. 422, 440; in which latter book the 


reporter makes a query, whether the man's being on the 
cart, ſhould not privilege the whole team.—If ferrets and 
nets in a warren be taken damage feaſant it is good; but 
if they are in the hands of a man, they cannot be diſtrain- 
ed, any more (ſays the Reporter) than @ horſe on which a 
man is; nor can they be diſtrained if they are out of the 
warren, 2 E. 2. Avowy 182: 7 E. 3. 10. 199. —See Yin. 
title Diftreſs. A. | 

Goods, cattle, not of the plough, c. ſheaves of corn; 
corn in the ſtraw, or threſhed; and carts with corn, 


(but not victuals) hay in a barn, or ricks of hay; money 


in a bag ſealed, though not out of a bag, c. may be 
diſtrained for rent: and ſo may cattle or goods driving 
to market, if put into a paſture by the way. Co. Lit. 47: 
1 Lutw. 214: Mod. 385. Beaſts of the tenant feeding 


on commons or waſtes, appendant or appurtenant to the 


demiſed premiſes, may be diſtrained for rent. 3 Comm. 11. 

If a driver of cattle aſks leave of the leſſor to put bis 
cattle into his ground for a night, and he gives leave, as 
well as the leflee ; yet it is ſaid he 1s not concluded from 
diſtraining them for rent. 2 Yent. 59: 2 Danv. 642. 

Beaſts that eſcape into the tenant's ground, may be 
diſtrained for rent, though they have not been levant and 
conchant. 1 Inſt. 47. This doctrine has been objected to 
as too general; and ſeveral diſtinctions are taken, the 
ſum of which ſeems to be, that if a ſtranger's beaſts 
eſcape into another's land by default of the owner of the 
beaſts, as by breaking the fences, they may be. diſtrain- 
ed for rent immediately, without being lernt or couchant; 
but that if they eſcape there by default of the tenant of 
the land, as for want of his keeping a ſufficient fence, 
then they cannot be diſtrained for rent or ſervice of any 
kind, till they have been levant and couchant; nor after- 
wards by a landlord for rent on a leaſe, unleſs on notice, 
the owner of the beaſts negleQs to remove them: though 
It is ſaid that ſuch notice is not neceſſary, where the 
diſtreſs is by the lord of the fee for an ancient rent, or by 
the grantee of a rent charge.—See this ſubject argued at 
large in Kemp. v Crewes, 2 Lutw. 1573. 

If A. brings yarn to his neighbour's houſe to weigh, 
it cannot be diſtrained by the lord. Ney. n. 298: Vide 
15 E. 3. Awowry 216.—8ee Ney. 68. and S. C. in Cre. 


Elix. 549, 596.—For other caſes in which the property 


of ſtrangers is privileged from diſtreſs, for the ſake of 
trade and commerce, See Francis v. Wyatt, 3 Burr. 1498. 
In that caſe the queſtion was, whether a perſon's chariot, 
which ſtood at a common livery ſtable, could be diſtrain- 
ed for rent due, from the keeper of the livery ſtable; and 
the Court after two arguments, appearing to be ſtrongly 
inclined in favour of the diſtreſs, the owner of the chariot 
declined bringing the queſtion to a third argument. 

The goods of a Carrier are privileged, and cannot be 
diſtrained for rent, though the waggon wherein loaded, 


is put into the barn of a houſe, , on the road. 1 Salt. | 
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Now by Stat. 2 1. & 1M. c. 5, ſheaves or cocks of 
corn, or corn looſe or in the ſtraw, or hay in any hovel 
ſtack or rick, or otherwiſe on the land, may be diſtrain- 
ed for rent on demiſe, leaſe, or con tract. 

At Common law corn growing could not be diſtrained, 
becauſe it adheres to the freehold. 1 Ro. 45. 666. H. 
l. 4: but by Stat. 11 Geo. 2. c. 19, Landlords are im- 
powered to diſtrain all ſorts of corn, graſs, or other pro- 
duct growing on the eſtate demiſed, and to cut and ga- 
ther them when ripe. | 

Difreſjes for rent are to be reaſonable, and not ex- 
ceſſive; and not to be taken in the King's highway, or 
the common ſtreet; or in the ancient fees of the church. 
51 H. 3. fiat, 4: 52 H. z. c. 1, 2, 3, 4, 15: 9 Ed. 2. fl. 1. 
c. 9. Except in caſe of an amercement in the beet. 

All diſtreſſes for rent muſt be made on the premiſſes, by 
the Common law. And by Stat. 8 An. c. 14, if any te- 
nant fraudulently removes goods from off the premiſſes, 
the landlord may in five days ſeize ſuch goods whereſo- 
ever found, as a dire for the rent in arrear; unleſs the 
goods are fold for a valuable conſideration before the 
ſeizure. By Stat. 11 Geo. 2. c. 19, thirty days are allowed, 


And, whereas at Common law, for rent due the laſt day 


of the term, the leſſor could not diſtrain; becauſe the 
term ended before the rent was due, and the leflee had 


the whole day to pay it; nor where the leſſee held over 


his term, for rent incurred during the term, (See 1 If. 
47.) now, by the Stat. 8 An. c. 14, where leaſes are ex- 
pired, a dirt may be taken, provided it be done within 
fix months, and during the landlord's title and tenant's 
poſſeſſion. ag? 

Diſtr:es for ſervices are to be on the land: but for an 
amercement in a leet, the d:fr;/s may be taken any 
where within the hundred, as well out of the land, as on 
it, wherever the cattle are of him that is amerced ; for 
the. amercement charges only the perſon, and not the 
land; and for this a difre/5 may be taken in the high 
ſtreet. 2 Danv., Abr. 644, 645. The lord cannot diſ- 
train for amercements in a court-baron, without a pre- 
ſcription ; though he may in the leet: and the goods 
and cattle of another, may not be taken in e on my 
ground, for an amercement, Sc. ſet upon me in a court- 
leet or court-baron. 11 Rep. 44: 12 H. . 13. For ſer- 
vices & di/tre/5 cannot be taken but where the ſervices are 
certain; or may be reduced to a certainty. Co, Lit. 96. 


II. ALL pisTREs5Es muſt be made by day ; unleſs in 


the caſe of damage fea/ant; an exception allowed leſt the 
beaſts ſhould eſcape before they are taken. 1 If. 142. 

The landlord might not formerly break open a houſe 
to make adiſtreſs, for that is a breach of the peace. But 
when he was in the houſe, it was held that he might 
break open an inner door. 1 If. 161: Comb. 17. By 
Stat. 11 Geo. 2. c. 19, (See foft,) he may by aſſiſtance of 
the peace-officer, break open in the day time any place, 
whither the goods have been fraudulently removed, and 
locked up to prevent a diſtreſs; oath being firſt made in 
caſe it be a dwelling houſe, of a reaſonable ground to 
ſuſpect that ſuch goods are concealed therein. See 
3 Comm. 11. 

Where a landlord comes to diſtrain cattle, which he 
ſees on the tenant's ground, if the tenant, or any other, 
to prevent the diff, drives the cattle off the land, the 
landiord may make freſh purſuit, and diſtrain them: 
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though if before the diſrcſi, the owner of the cattle ten- 
ders his rent, and a difrre/s is taken afterwards, it is 
wrongful. 2 Inſt. 107, 160. 

A diſtreſ of cattle muſt be brought to the common 
pound, or be kept in an open place; and if they are put 
into a common pound, the owner is to take notice of it 
at his peril ; but if in any other open place, notice is to 
be given to the owner, that he may feed them; and then 
if the cattle die for want of food, the tenant ſhall bear 
the loſs; and the landlord may diſtrain again for his 
rent. 5 Rep. 9o: Co. Lit. 47, 96. Where one impounds 
cattle diſtrained, he cannot juſtify the tying them in the 
pound: if he ties a beaſt, and it is ſtrangled, he muſt 


anſwer it in damages. 1 Salt. 248. If the perſon diſ- 


training damage-feaſant put the diſtræſ in a broken pound, 
and the Jifre/s eſcapes, he can have no action for the 
ſame: it is otherwiſe if from a good pound, without his 
default, when he may have action for the treſpaſs. Salk. 
bid. By Stats. 53 H. 3. c. 4: 1 P. M. c. 12, none 
ſhall drive a di/re/s out of the county, on pain to be 
fined and amerced: and no dire of cattle ſhall be 
driven out of the hundred where taken to any pound, 
except to a pound overt in the ſame county, and not 
above three miles diſtant; nor ſhall any ret be im- 
pounded in ſeveral places under the penalty of 5 l. and 
treble damages. | 

By Stat. 11 Geo. 2. c. 19. Ff 10, perſons diſtraining for 
rent, may impound the diſtreſs on any convenient part 
of the land chargeable with the diſtreſs. 

After a dif1e/s is in the pound, it is ſaid to be in cu/to- 
did legis, fo that the owner of it hath no abſolute pro- 


perty therein; and therefore he cannot ſell or forfeit it, 
nor may the ſame be taken in execution, c. but it muſt 


be as a pledge or means to help the party diſtraining to 
his debt or duty. Co. Lit. 190: Finch L. 135. Cattle diſ- 
trained may not be uſed, becauſe by law they are only 


as a pledge; unleſs it be for the owner's benefit, by 


milking, Oc. Cro. Fac. 148. | 
When a &difre/5 is taken of houſehold goods, or other 
dead things, they are to be impounded in a houſe, or 


other pound covert, &c., And if the diftre/5 is damaged, 


the diſtrainer muſt anſwer it. Wood's Inft. 191. And 
they are to be removed immediately ; except corn or 
hay, by Stat. 2 V. & M. fe. 1. cap. 5. But if a land- 
lord doth not remove goods immediately, but quits them 
till another day, during which time they are taken away, 
it is not a reſcous, for want of poſſeſſion. Mod. Ca. 215 : 
I _ 672.—See poft III. | 

Where goods are unlawfully diſtrained, the owner may 
reſcue them, before they are impounded ; but not after- 
wards. Co. Lit. 47. But the ſafeſt way is to replevy, as 
there are few caſes, in law, where a man 1s allowed to 
be his own judge, if any.—If lands lie in ſeveral coun- 
ties, a diſtreſs may be made in one county for the whole 


rent. Co. Lit. 154. And if a landlord comes into a 


houſe, and ſeizes upon ſome goods as a difre/s, in the 
name of all the goods in the houſe; this is a good ſeizure 
of all. 6 Med. 215. 

By Stat. 2 M. & M. c. 5, if any diftre/s and ſale be 
made where there is no rent due, the owner of the goods 
diſtrained ſhall recover double the value of the goods, 
and full coſts. Alſo by the Common law, if a lord or 
other perſon ſhall diſtrain ſeveral times for his ſervice or 


rent, when none 15 in arrear, the tenant may have an 
le de ſowent diftreſs, c. F. N. B. 176. 
here a man is entitled to diſtrain for an entire duty, 
he ought to diſtrain for the whole at once, and not for 
part at one time, and part at another, 2 Lat. 1532, 
But if he diſtrains for the whole, and there is not fuffi- 
cient on the premiſſes, or he happens to miſtake in the 
value of the thing diftrained, and ſo takes an inſufficient 
diſtreſs, He, his executors, c. may take a ſecond diſtreſs 
to complete his remedy. Cro. Elix. 13: Stat. 17 Car. 2. 
c. 7: 4 Burr. 590. | 
Diſtreſſes muſt be proportioned to the thing diſtrained 
for. By the Stat. of Marlbridge, 5 2 U. z. c. 4, if any 
man takes a great or unreaſonable diſtreſs, for rent arrere 
he ſhall be heavily amerced for the ſame. As if the land- 
lord diſtrains two oxen for 124. rent, the taking of both 
is an unreaſonable diſtreſs. 2 1%. 407. But if there 
were no other diſtreſs nearer the value to be found, he 
might reaſonably have diſtrained one of them; but for 
homage, fealty, or ſuit and ſervice, as alſo for parlia- 
mentary wages (when they uſed to be paid) it is ſaid no- 
diſtreſs can be exceſſive. Bro. 45. t. AJiſe 291 : Prerog. 
98. For as theſe diſtreſſes cannot be ſold, the owner 
upon making ſatisfaction, may have his chattels again. 
3 Comm. 12. | | 
The remedy for exceſſive diſtreſſes is, by a ſpecia! ac- 
tion on the Stat. of Marlbridge ; for an action of treſpaſs 
is not maintainable upon this account, it being no injury 
at the Common law. 1 Vent. 104 : Fitzgib. 85: 4 Burr. 
590. See titles Avowyry, Replevin, Recaption, Reſ ous, &c. 


III. SEE FURTHER as to Diſtreſs 3 Comm. 6, 145 ; and 
in the ſeveral abridgments titles Dre, and Replewin, and 
alſo Gilbert on Replevins.— See alſo Stats. 2 Wm. & M. 
ft. 1. c. 5: 8 An. c. 14: 4 Geo. 2. c. 28: 11 Geo. 2. c. 19. 

Theſe ſtatutes have made great alterations in the ancient 
law of diſtreſs, particularly by empowering perſons who 
diſtrain for rent of any kind, to ſell the diſtreſs for pay- 
ment of reat in arrear, if the tenant or owner fails to re- 
plevy with ſufficient ſecurity, within five days after tak- 
ing of the diſtreſs, and giving the tenant notice of the 
cauſe; in this caſe the conſtable is bound to aſſiſt, the 
goods are to be appraiſed by two ſworn appraiſers, and 
the overplus, if any, left in the conſtable*s hands for the 
uſe of the owner. This improvement of the remedy by 
diſtreſs, was firſt introduced by Stat. 2 V. & M. c. 5, 
with reſpe& to rents due on demiſe, or contract; and af- 
terwards by Sat. 4 Geo. 2. c. 28, was extended to rents- 
ſeck, rents of aſſiſe, and chief. rents. Before theſe two 
ſtatutes, the remedy by diflreſs was very imperfect; for 
the diſtreſs was merely.taken nomine pence, to compel ſa- 
tisfaction, and could not be fold or uſed for the profit of 
the perſon diſtraining, except in caſe of the King and 
ſome few other inſtances.—See further as to diſtreſſes and 
other remedies for rent, this Dict. titles C2/avit, Rent, 
Leaſe, &c. 

The following extracts will more fully explain the na- 
ture of diſtreſs by ſtatute. 

By Stat. 11 Geo. 2. c. 19, if any tenant of lands or te- 
nements ſhall fraudulently carry away his goods, to pre- 
vent d:ftre/s, the landlord may, within thirty days after, 
diſtrain them wherever they ſhall be found, as if they 
had been on the premiſſes; but no ſuch goods ſhall be 

diſtrained, 
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diftrained, if ſold hora file for valuable confideration be- 
ſore ſeizure, to any perſon not privy to the fraud. Te- 
nants committing ſuch fraud, or others aſſiſting, ſlall 
forfeit double the value of the goods carried off, to be 
recovered by action of debt, Sc. And where they ſhall 
not exceed 501. value, the landlord may exhibit a com- 
plaint before two juſtices of peace, who are to examine 
the fact, and enquire into the value of the goods, and 
thereupon order the offender to pay double value, levi- 
able by diftreſs and ſale; and, for want thereof, commit 
the offender to the houſe of correction for ſix months. 
Landlords, or their agents, may, with the aſſiſtance of a 
conſtable, ſeize any goods fraudulently concealed in any 
houſe, out-houſe, Oc. 

And in caſe of a dwelling-houſe, on oath firſt made to 
ſome juſtice, of reaſon to ſuſpect that ſuch goods are 
therein, may break open the ſame, and diſtrain them: 
they may alſo diſtrain for rent and cattle, or ſtock of 
their tenants, feeding in any common ; or corn, graſs, 
hops, fruits, &c. growing on the land, which they ſhall 
cut, gather, cure and lay up when ripe, in an proper 
place, giving notice to the tenant within a week where 
lodged, and diſpoſe thereof towards the ſatisfaction of the 
rent and charges; the appraiſement to be taken when 
cut or cured : but, if after a %%% ſo taken, before the 
product be ripe and gathered, the tenant ſhall pay the 
rent, and charges of the dies, the ſaid dig ſhall 
ceaſe. 

Perſons may ſecure difre//es lawfully taken, and fell 
them pon the premifſes in like manner as may be done off 
the ſame, by 2 1. & M. . 1.c. 5. And any per- 
ſons may go to and from the premiſſes, to view, appraiſe, 
buy, or take away the goods of the purchaſer; and if a 
reſcous be made of the dire, the perſons aggrieved 
mall have the remedy given by the ſaid ſtatute. 

DiRreſſes made for rent juſtly due, ſhall not be unlaw- 
ful, nor diſtrainers be treſpaſſers ad initro, for any irregu- 
larity in the diſpoſition thereof ; but the parties grieved 
to have ſatisfaction for ſpecial damage, in an ation on the 
caſe, &c. But no tenant ſhall recover by ſuch action, if 
tender of amends, hath been made before the action brought. 
And in all actions of treſpaſs, or on the caſe relating to 
the entry, 4d:/1e/5, or ſale, made by landlords for rents, 
the defendants may plead the general i//ue, and if the plain» 
tiffs become non-ſuit, Oc. thall recover double coſts of 
ſuit. 

By Stat. 27 Geo. 2. c. 20, Juſtices of peace, in all 
caſes, where they are impowered to levy penalties by any 
act of parliament, are in their warrants of g, to 
limit a time for the ſale of the goods; the Conſtable 
making ſuch A may deduct the reaſonable charges 
of detaining, keeping, and felling ſuch r, out of 
the money ariſing by the ſale; and the overplus, if any, 
after ſuch charges, and alſo the penalty or ſum of money, 
ſhall be fully paid, ſhall be returned to the owner of the 
goods diſtrained ; and the Conſtable, if required, ſhall 
ſhew the warrant to the party whoſe goods are diſtrain- 
ed, and ſuffer a copy thereof to be taken.—This act not 
to alter or repeal the Stars. 7 © 8 N. z. c. 34, and 1 Geo, 
1. c. 6, relating to Diffræſes on Qalers for Tithes and 
Church Rates. x 

DisTREss OF THE KING. By the Common law no Sub- 
ject can diſtrain out of his fee or ſeigniory ; unleſs cattle 
are driven to a place out of the fee, to hinder the lord's 


DIV 


diflre/r, Sc. But the King may diſtrain for rent-ſervice, 
or tee farm, in all the lands of the tenant whereſoever 
they be; not only on lands held of himſelf, but of others: 
where his tenant is in actual poſſeſſion, and the land ma- 
nured with his own beaſts, Sc. 2 [n/t. 132: 2 Darv. 
Abr. 643. 

DisTREss oF A Toww. If a town be aſſeſſed to a cer- 
tain ſum, a dire may be taken in any part, ſubject to 
the whole duty. 2 Danv. 643. 

DISTRIBUTION of Inteftates? Eſtates ; See title 
Executor. V. 8. | 

DISTRICTIONE SCACCARII, The Stat. 51 H. 3. 
flat. 5, as to Diſtreſſes for the King's debt. 

DISTRICT, diftrifus.] A territory, or place of juriſ- 
diction ; the circuit wherein a man may be compelled to 
appear; allo the place in which one hath the power of 
diſtraining: and where we ſay hors de ſon fee, out of the 
fee, it has been uſed for extra diſtrictum ſuum. Brit. c. 120. 

DISTRINGAS, A writ directed to the Sheriff, or 
other officer commanding him to diſtrain a man for a debt 
to the King, Cc. or for his appearance at a day affixed, 
There is a great diverſity of this writ; which was ſome- 
times of old called conflrixgas. F. N. B. 138. There is 
alſo a diftringas againſt Peers and perſons intitled to 
privilege of parliament, under Sat. 10 Geo. 3. c. 50; 
by which the effects (in law called the Mes) levied may 
he ſold to pay the plaintiff coſts. And it has been held 
that this ſtatute extends to a writs of di/fringas. 5 Burr. 
27 26.—8ee titles Proc; Parliament; ( privilege of ). 
In detinue after judgment, the plaintiff may have a di- 
Aringas to compel the defendant to deliver the goods, by 
repeated diſtreſſes of his chatteis. 1 Ro. 46. 737: Rafe. 
Entr, 215.—See title Execution. 

DisTrINGas JuRaToREs, A writ directed to the 
ſheriff, to diſtrain upon a un to appear; and return 
iſſues on their lands, c. for non- appearance. Where 
an iſſue in fact is joined to be tried by a ju, which is re- 
turned by the ſheriff in a panel upon a venire facias for 
that purpoſe ; thereupon there goes forth a writ of diftrin- 
gas jurator', to the ſheriff, commanding him to have their 
bodies in court, &c. at the return of the writ. 1 Lil. Abr. 
483. The writ of difringas jur? ought to be delivered to 
the ſheriff ſo timely, that he may warn the jury to appear 
four days before the writ is returnable, it the jurors live 
within forty miles of the place of trial ; and eight days if 
they live farther off. Id. 484. There may be an alias, 
or pluries diſtringas jur* where the jury doth not appear. 
See titles Jury ; Trial. 

DIVEST, See Devep. | 

DIVIDENDS oy BaxxruerTs, EFFECTS, See title 
Bankrupt. 

DivibkExD 18 THE EXCHEQUER, Is taken for one part 


of an indenture. Stat. 10 Ed. 1. c. 11. 


Divivend oF STocks, A dividable proportionate 
ſhare of the mere of flocks erected on public funds; as 
the Bank, South-Sea, and Iudia flocks, Sc. See title 
Funds. | 

DIVISA, Hath various fignifications : ſometimes it is 


uſed for a device, award or decree: ſometimes for dev//e. 


of a portion or parcel of lands, &c. by will: and ſome- 
times it is taken for the bounds or limits of diviſion of a 
pariſh or farm, Oc. as diviſas ferambulare, to walk the 
bounds of a pariſh ; in which ſenſe it has been extended 
to the diviſion between counties, and given name to 

towns, 
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DIVORCE. 


towns, as to the De viſes, a town in Wil:bire, ſituate on 
the confines, the Dion of the Weſt Saxon and Afercian 
kingdoms. Leg. H. 2. cap. 9: Leg. Ine,c.q4: Leg. H. 1. 
c. 57. Ccavel. 

DIVORCE, divertium; à divertends.] The ſeparation 
of two, de facto married together, made by law: it is a 
judgment /þiritual ; and therefore, if there be occaſion, 
it ought to be reverſed in the ſpiritual court. Co. Lit. 
335. And, beſides ſentence of divorce, in the old law, 
the woman ai vorced was to have of her huſband a writing 
called a bill of divorce, which was to this effect, wiz. 1 
promiſe that hereafter I will lay no claim to thee, &c.— See 
title Baron and Feme. III. 2: VI: and particularly XI. 
See alſo title Marriage. | 

There are many d:wvorces, mentioned in our books; as 
cauſa' precontraftis ; cauſa frigiditatis ; cauſd conſanguini- 
tatis ; canſd@ affinitatis; cauſa profeſſionis, &c. But the 
uſual divorces are only of two kinds, i. e. à men/a & thoro, 
from bed and board; and 4 vinculo matrimonii, from the 
very bond of marriage. A divorce à menſa & thoro diſ- 
ſolveth not the marriage; for the cauſe of it is /ub/-quent 
to the marriage, and ſuppoſes the marriage to be lawful: 
this divorce may be by reaſon of adultery in either of the 
parties, for cruelty of the huſband, c. And as it doth 
not diſſolve the marriage, ſo it doth not debar the wo- 
man of her dower; or baitardize the iſſue, or make void 
any eſtate for the life of huſband and wife, c. Co. Lit. 
235: 3 Infl. 89: 7 Rep. 43. The woman under ſepara- 
tion by this divorce, muſt ſue by her next friend; and ſhe 
may ſue her huſband in her own name foralimony. Hood's 
tnft. 62. 

gr" divorce & dinculo matrimonii, abſolutely diflolves the 
marriage, and makes it void from the beginning, the 
cCauſes of it being precedent to the marriage; as præ- 
contract with ſome other perſon, conſanguinity or affinity, 
within the Levitical degrees, impotency, impuberty, Cc. 
On this divorce dower is gone; and if, by reaſon of pre- 
contract, conſanguinity, or affinity, the children begotten 
between them are baſtards. Co. Lit. 335 : 2 Inf. 93, 687. 
But in theſe divorces, the wife, it is ſaid, ſhall receive all 
again that ſhe brought with her, becauſe the nullity of 
the marriage ariſes through ſome impediment ; and the 
goods of the wife were given for her advancement. in 
marriage, which now ceaſeth : but this is where the goods 
are not ſpent; and if the huſband give them away during 
the coverture, without any collufion, it ſhall bind her: 
if ſhe knows her goods unſpent, ſhe may bring action of 
detinue for them; and as for money, c. which cannot 
be known, the muſt ſue in the ſpiritual court. Dyer 62: 
 Nalf. Abr. 675. This divorce enables the parties to marry 
apain. But in the other caſes, a power for ſo doing 
muſt be obtained by a& of parliament. 

Where lands were formerly given to huſband and wife, 
and the heirs of their bodies in frant-marriage ; if they 
had been afterwards divorced, the wife was to have her 
whole lands; and by divorce an eſtate-tail of baron and 
| Feme, it is ſaid, may be extinct. Godb. 18. After a ſen- 
tence of divorce is given in the ſpiritual court cau/@ pre - 
contractus, the iſſue of that marriage ſhall be baſtards, ſo 
Jong as the ſentence ſtands unrepealed : and no proof 
Mall be admitted at Common-law to the contrary. Co. 
Lit. 235: 1 Nelſ. 674. In ſuch caſe, iſſue of a ſecond 
marriage may inherit until the ſentence is repealed. 

2 Leon. 207. If after a divorce & nenſa & thoro, either 


| 
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of the parties marty again, the other being living, ſuck 
marriage is a mere nullity; and by ſentence to confirm 
the firſt contract, the and her firſt huſband become huſ- 
band and wife to all intents, without any formal divorce 
from the ſecond. 1 Leon. 1793. Alſo on this divorce, as 
the marriage continues, marrying again while either 
party is living, hath been held to be bigamy within the 
Stat. 1 Zac. 1, c. 11.,—Cro, Car. 333: 1 Nel. 674. 

A divorce for adultery was anciently à winculo matr:- 
monit; and therefore in the beginning of the reign of 
Queen Elizabeth, the opinion of the church of Englan4 
was, that after a divorce for adulterv, the parties might 
marry again; but in #5/:amle's caſe, H. 44 El. in the ſtar- 
chamber, that opinion was changed; and archbiſhop 
BanePAvft, by the advice of divines, held, that adultery 
was only a cauſe of divorce à men/a thore. 3 Salt. 138. 

Sentence of 4i verce mult be given in the life of the par- 
ties, and not afterwards : but it may be repealed in the 
ſpiritual court, after the death of the parties. C. Lit. 33, 
244: 7 Rep. 44; 5 Rep. 98. Upon the divorce of a man 

:and his wife, equity will not aſſiſt the wife in recovering 

dower, at the huſband's death, but ſhall leave her to the 
law ; neither ought the ſpiritual court to grant her ad- 
miniſtration, ſhe not being ſuch a wife as is intitled to it; 
nor will the Chancery decree her a diſtributive ſhare, 
Preced. Canc. 111, 112. 

DIURNALIS, See Dayrvere. 

DOCKET, or DOGGET. A brief in writing on a 
ſmall piece of paper or parchment, containing the effect 
of a greater writing. Wet Symbol. par. 2. ſe. 106. And 
when rolls of judgments are brought into C. B. they are 
docketted, and entered on the docket of that term; ſo that 
upon any occaſion you may ſoon find out a judgment, 
by ſearching theſe dockets, if you know the attorney's 
name. Stat. 4 ff 5 M. Y M. c. 20.—See title Judgments, 
Exemplification of decrees in Chancery and Commiſſions 
of Bankruptcy, are alſo docketted. « | 

DOCTRINES, legal, aſſerting, or publiſhing. See 
titles Libel; Sedition; Treaſon. 

DOGS, The law takes notice of a greyhound, maſtiff 


dog, ſpaniel and tumbler ; for trover will lie for them. 


Cro. Eliz. 125: Cro. Jac. 44. A man hath a property 
in a maſtiff: and where a maſtiff falls on another dog, 
the owner of that dog cannot juſtify the killing the maſ- 
tiff; unleſs there was no other way to ſave his dog, as 
that he could not take off the maſtiff, c. 1 Saund. 84 : 


3 Salk, 139. The owner of a dog is bound to muzzle 


him if miſchievous, butnot otherwiſe : and if a man doth 
keep a dog, that uſeth to bite cattle, &c. if after notice 
given to him of it, or his knowing the dog is miſchievous, 
the creature ſhall do any hurt, the maſter ſhall anſwer 
for it. Cro. Car. 254, 487 : Stra. 1264.—8ee titles Action; 
Treſpaſs. 

By Stat. 10 Geo. 3. c. 18, If any perſon ſhall ſteal ary 
dog or dogs, they ſhall be liable to forfeit for the firſt of- 
fence from 30 to 200. or be committed to gaol, for from 
twelve to ſix months, at the diſcretion of two juſtices— 
for the ſecond offence to forfeit from 50 to 30“ or be 
impriſoned for from eighteen to twelve months, and al/o 
whipped,—A puniſhment perhaps not too ſevere for noto- 
rious dog-ſtealers ; but which may afford a dangerous 
handle for oppreſſion: and Burn, title Dogs, ſeems ſeri- 
ouſly to doubt whether the ſtatute extends to Bitches— 
a queſtion that we believe has never yet been argued in 
a court of law, 


DOG-DRAW, 


DOG 
Dod. DRAW, The manifeſt deprehenſion of an of- 


fender againſt veniſon in a foreft, when he is found draw- 
ing after a deer, by the ſcent of a hound led in his hand: 
or where a perſon hath wounded a deer, or wild beaſt, 
by ſhooting at him, or otherwiſe, and is caught with a 
dog drawing after him to receive the ſame. Manwood, 
par. 2. cap. 8.—See title Foreft. 

DOGGER, A light ſhip or veſſel: as a Dutch dogger, 
Sc. Stat. 31 Ed. 3. cap. 1. and Dogger fiſp, are ſiſo brought 
in thoſe ſhips. Stat. ibid. 

DOGGER-MEN, Fiſhermen that belong to dogger- 
Gibs. 25 fl. 8. c. 2. | 

DOITKIN, or doit. Was a baſe coin of ſmall value, 
prohibited by the Stat. 3 H.5.c. 1. We till retain the 
phraſe, in common ſaying, when we would undervalue 
a man, that he is not worth a doit. See title Corn. 

DO LAW, Vacere legem.] Is the ſame with to make 
law. Stat. 23 H.8. c. 14. 

DOLE, dla.] A Saxon word ſignifying as much as pars 
or portio in the Latin: and anciently where a meadow was 
divided into ſeveral ſhares, it was called a dole meadow. 

Zac. I. c. 11. See Dalus. 

DOLEFISH. Seems to be the ſhare of 5%, which the 
fiſhermen, yearly employed in the North ſeas, do cuſtoma- 
rily receive for their allowance. Stat. 35 H. 8. c. 7. 

DOLG-BOTE, Sax. ] A recompence or amends, for a 
ſcar or wound. Sax. Did. LL. Aluredi Reg. cap. 22. 

DOLLAR, A piece of foreign coin, paſſing for about 
4 5. 6 d. Lex. Mercat. 

DOM-BEC ox DOM. BOC, Sax. See Dome-book. 

DOME, ox DOOM, from the Sax. dom.] A judg- 
ment, ſentence, or decree. And ſeveral words end in 
dim: as kingdom, earldom, &c. from whence they may be 
applied to the juriſdiction of a lord, or a king. Men. 
Auęl. tom. 1. fel. 284. 

DOME-BOOK, Liber judicialis ;} A book compoſed 
under the direction of Med, for the general uſe of the 
whole kingdom, containing the local cuſtoms of the 
ſeveral provinces of the kingdom. This book is ſaid to 
have been extant fo late as the reign of EA. IV; but it 
is now loſt. It probably contained the principal maxims 
of the common law, the penalties for miſdemeanors and 
the forms of judicial proceediugs. Thus much at leaſt may 
be collected from the injunction to obſerve it which is 
found in the laws of Eward the Elder, ſon of An ed, c. 1. 
See alſo Leg. Ine. c. 29. and Spelm. in verb. Domber. This 
book was compiled by 4/fred for the uſe of the Court 
Baron, Hundred and County Court, the Court Leet and 
Sheriff's tourn. See 1 Comm. 64: 4 Comm. 411. See poſt 
Domeſday. 

DOMESDAY ox DOMESDAY-BOOK: Liber judici- 
erius, vel cenſualis Angliz.) A moſt ancient record, made 
in the time of Milliam I. called the Congucror, and now re- 
maining in the Exchequer fair and legible, conſiſting of 
Roo volumes, a greater and a leſs; the greater containing 
a ſurvey of all the /ands in England, except the counties of 
Northumberland, Cumberland, Weftmoreland, Durham, and 

of Lancaſhire, which it is ſaid were never ſurveyed ; 
and excepting Eyex, S. folt, and Norfolk ; which three laſt 
are comprehended in the leſſer volume. There is alſo a 
third book, which differs from the others in form more than 
matter, made by the command of the ſame King. , And 
there is a fourth book kept in the Exchequer which is called 
Damęſaay; and, though a very large volume, js only an 


DOM 
abridgment of the others. Likewiſe a £7 Book is kept 
in the R-membrancer's office in the Exchequer, which has 
the name of Dome/day, and is the very ſame with the 
fourth before mentioned. Our anceſtors had many die- 
books. King Alfred had a roll which he called Dome/ay ; 
and the Domeſday book made by Will. I. referred to the 
time of Edward the Confeſſor, as that of King Alfred did 
to the time of Erhelrcd;, See ante Dome-book. The fourth 
book of Dome/day having many pictures, and gilt letters 
in the beginning, relating to the time of King Edward 
the Confeſſor, this led him who made notes on Fitzher- 


bert's Regiſter into a miſtake in p. 14, where he tells us, 


that liber Domeſday Factus fuit tempore regis Edward. 

- The book of Domeſday was begun by five juſtices, aſ- 
ſigned for that purpoſe in each county, in the year 
1081, and finiſhed aro 1086. And the queſtion whe- 
ther lands are antient demsſne, or not, is to be decid- 
ed by the Dome/day of Will. I. from whence there is no 
appeal: and it is a book of that authority, that even 
the Conqueror himſelf ſubmitted ſome caſes, wherein he 
was concerned to be determined by it, The addition of 
day to this Dome book was not meant with any alluſion 
to the final day of judgment, as molt perſons have conceived; 
but was to ſtrengthen and confirm it, and fignifieth the 
judicial deciſive record or book of deeming judgment and 
Juſtice. Hammond”s Annot', Camden calls this book Gu- 
lielmi Librum Cenſualem, the Tax-Book of King William ; 
and it was further called Magna Rolla Winton. The dean 
and chapter of Jort have a regiſter ſtiled Dome/day ; ſo 
hath the biſhop of Morceſter; and there is an ancient roll 
in Chefter caſile, called Dome/day-Reoll. Blount. A tran- 
ſcript of the Domeſday book of . I. has been made and 
publiſhed, by which the acceſs to it is rendered more fami- 
liar to our Antiquaries and Hiſtorians. See Speml. in verb. 
Dome/dei, and this DiR. title Tenures, II. 1. 

- DOMES-MEN. Judges, or men appointed to doom, 
and determine ſuits and controverſies, hence g deme, J 
deem, or judge. Vide days-men. 

OMICELLUS. An obſolete Latin word, anciently 
given as an appellation or addition to the King's natural 
ſons in France, and ſometimes to the eldeſt ſons of noble- 
men there ; from whence we borrowed theſe additions : as 
ſeveral natural children of John of Gaunt, Duke of Lan- 
caſter, are ſtiled domicelli by the charter of legitimation. 
20 R. 2. But according to Thorn, the demicelli were only 
the better ſorts of ſervants in monaſieries. 

DOMIGERIUM, Is ſometimes uſed to fignify dan- 
ger 3 but otherwiſe, and perhaps more properly, it is taken 

or power over another; /, domigerio alicujus vel manu 
e. Bratt. lib. 4. tract. 1. cap. 10. 

DOMINA, A title given to honourable women, who 
anciently in their own right of inheritance held a barony. 
Paroch. Autig. 

DOMINICAIN RAMIS PALMARUM, Pain Sun- 
day. 23 Ed. 1. 

DOMINIUM, right or regal power. Paroch. 4ntig. 498. 

DOMINUS. This word prefixed to a man's name, in 
ancient times uſually denoted him a knight, or a clergy- 
man; and ſometimes a gentleman, not a knight, eſpeci- 
ally a lord of a manor. 

DOMO REPARANDA, Is a writ that lay for one 
againſt his neighbour by the fall of whoſe houſe he feared 
a damage and injury to his own. Reg. Orig. 153: 
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DOMUS CONVERSORUM. An ancient houſe built 
or appointed by King Hen. III. for ſuch Jcaus as were con- 

werted to the Chriſtian faith: but King Ed. III. who ex- 

pelled the Jews from this kingdom, deputed the place for 

| 3 of the rolls and records of the Chancery. See 
olli. 

DOMUS DEI, The hoſpital of St. Julian in South- 
ampton, fo called. Mon. Angl. tom. 2. 440. A name ap- 
plied to many hoſpitals. 

. DONATIO CAUSA MORTIS. A death- bed diſpoſi- 
tion of property ſo called, viz. when a perſon in his laſt 
fckneſs, apprehending his diſſolution near, delivers or 
cauſes to be delivered to another the poſſeſſion of any perſo- 
nal goods, (under which have been included bonds, and 
bills drawn by the deceaſed upon his banker) to keep in 
. Caſe of his deceaſe. This gift, if the denor dies, needs 
not the aſſent of his executor; yet it ſhall not prevail 
againſt creditors ; and is accompanied with this implied 
truſt, that, if the donor lives, the property thereof ſhall 
revert to himſelf, being only given in contemplation of 
death; or mortis cauſa. Prec. Chan. 269: 1 f. Wins. 404, 
441: 3 P. Vn. 357: 2 Comm. 5 14: 2 Fez. 431: Ward 
v. Turner. This latter caſe collects all the law on the 
ſubject of donations car/a mortis; and particularly con- 
ſiders what ſhall be a ſufficient delivery of different kinds 
of property to give effect to ſuch donations, —There may 
be a donatio cauſa mortis of bonds bank notes and bills pay- 
able to bearer ; but not of other promiſſory notes or bills 
of exchange, theſe being choſes in action which do not 
paſs by delivery. See further this DiR. titles Legacy ; 
IF. i 

DONATIVE, denati um.] Is a benefice merely given 
and diſpoſed of by the patron to a man, without either 
preſentation to, or inſtitution by, the Ordinary, or induc- 
tion by his order. F. N. B. 35. Donatives are ſo termed, 
becauſe they began only by the foundation and erection 
of the Joner, The King might of ancient time found a 
church or chapel, and exempt it from the juriſdiction of 
the Ordinary ; ſo he may by his letters patent give licence 
to a common perſon to found ſuch a church or chapel, and 
make it donative, not preſentable; and that the incum- 
bent or chaplain ſhall be deprived by the founder and his 
heirs, and not by the biſhop ; which ſeems to be the ori- 
ginal of donatives in England. See 2 Comm. 22 and this 
Dict. title Advory/or. | 

When the King founds a church, Oc. donative, it is 
of courſe exempted from the Ordinary's juriſdiction, 
though no particular exemption is mentioned; and the 
Lord Chancellor ſhall viſit the ſame: and where the King 
grants a licence toany common perſon to found a church 
or chapel, it may be donative, and exempted from the 
juriſdiction of the biſhop, ſo as to be viſited by the 
founder, c. Co. Litt. 134: 2 Rol. Abr. 230. The re- 
- Ggnation of a donative muſt be to the donor or patron, 
and not to the Ordinary; and donati ves are not only 
tree from all ordinary juriſdiction, but the patron and 
incumbent may charge the glebe to bind the ſucceſſor: 
and if the clerk is diſturbed, the patron may bring guare 
impedit, Sc. Alſo the patron of a donative may take the 
profits thereof when it is vacant. Co. Lit. 344: Oo. 
Jac. 63. W 

If the patron of a donative will not nominate a clerk, 
there can be no lapſe: but the biſhop may compel ſuch 
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patron to nominate a clerk by eccleſiaſtical cenſures; for 


DOT 


though the church is exempt from the power of the Q-. 


dinary, the patron is not exempted: and the clerk mut 


be qualified like unto other clerks of churches ; no perſon 
being capable of a donative, unleſs he be a prieſt lu. 
fully ordained, c. Yelv, 61. Star. 14 Car. 2. cap. 4: 1 
Lill. 488. 

There may be a donative of the King's gift with cure 
of ſouls, as the church of the Tower of London is: and if 
ſuch donative be procured for money, it will be within 
the ſtatute of ſimony. Mich. g Car. B. R. A parochial 
church may be donative, and exempt from the Ordinary”, 
juriſdiction. Godolph. 262. The church of Sr. Mary 4 
Bone in Midalgſæx is donative, and the incumbent being 
cited into the ſpiritual court, to take a licence from the 
biſhop to preach, pretending that it was a chapel, and 
that the parſon was a ſtipendiary ; it was ruled in the 
King's Bench that it was a donative; and if the biſhop 
viſit, the court of B. R. will grant a prohibition. 1 Wo. 
go: 1 Nel. Alr. 676. 

If a patron of a donative doth once preſent his clerk to 
the Ordinary, and the clerk is admitted, inſtituted, and 
inducted, then the donative ceaſeth; and it becomes a 
church preſentative. Co. Lit. 344. But when a dente 
is created by letters patent, by which lands are {e:tled 
upon the parſon and his ſacceſlors, and he is to come in 
by the donation of the King, and his ſucceſſors ; in this 


| caſe, though there may be a preſentation to the dt ve, 


and the incumbent come in by inſtitution and induction, 
yet that will not deſtroy the 45natiue. 2 Salt. 541. All 
biſhopricks being of the foundation of the King, they 


| were in ancient time donative. 3 Rep. 75. See title, 


Biſhops. | | 
Donative; have two peculiar properties; one, that the 
preſentation does not devolve to the king as in other liv- 
ings when the incumbent is made a biſhop. Ca. Parl, 
184.— The other that a donative is within the ſtatute 
of pluralities, if it is the %% living; but if a donative 
is the ſecond benefice taken without a diſpenſation, the 
firſt would not be void; for the words of the ſtatute are 
inſtituted and indufted to any other, which are not ap- 
plicable to donatives, 1 Woodd. 330.—And therefore it 
ſeems if donatives are taken laſt they may be held with 
any other preferment. e 

DONIS, Statute de. The ſtatute of em. 2. vis. 13. 
Ed. I. c. 1. called the ſtatute de donis conditionalibus. 
This ſtatute revives, in ſome ſort, the ancient feodal re- 
ſtraints which were originally laid on alienations ; by 
enacting, that from thenceforth the will of the donor be 
obſerved, and that the tenements ſo given, (to a man 
and the heirs of his body) ſhould at all events go to the 
iſſue, if there were any, or if none, ſhould revert to the 
donor. ſee 2 Comm. 12; and this Dit, titles Efate; Tail; 
Limitation, 

DONOR axp DONEE. Dower is he who gives lands 
or tenements to another in tail, Oc. And the perſon to 
whom given is the donee. 

DOOMSDAY, See Domeſclay. 

DORT URE, dormitorium.] The common room or cham- 
ber, where all the Fryars, or religious of one convent, ſlept 
and lay all night. Stat. 25 H. 8. c. 11. ä 
D OSSALE. Hangings or tapeſtry.— Mat. Par. 

DOTE ASSIGNANDA, Is a writ that lay for a wi- 
dow, where it was found by office, that the King's tenant 
was ſeiſed of lands in fee, or fee-tail at the day of his death, 

| | and 
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and that he held of che King in chief, Oc. In which caſe, 
the widow came into the Chancery, and there made oath, 
that ſhe would not marry without the King's leave ; 
whereupon ſhe had this writ to the eſcheator, to aſſign her 
dowwer, c. But it was uſual to make the aſſignment of 
the dower in the Chancery, and to award a wiit to the eſ- 
cheator, to deliver the lands aſſigned unto her. Stat. 15 
Ed. 4 cap. 4: Reg. Orig. 297: F. N. B. 263. See title 
Dower. 

DOTE UNDE NIHIL HABET, A writ of dorver, 
that lies for the widow againſt the tenant who bought 
land of her huſband in his life-tinze, whereof he was 
ſolely ſeiſed in fee-ſimple or fee-tail, and of which ſhe is 
dowable. F. N. B. 147. See the law and the form of the 
writ in Booth's Real A#ious 166. Lc. See further title 
Dower. 

DOTIS ADMENSURATIONE, Aumeaſurement of 
wer, where the widow holds more than her thare, Oc. 
See titles Admeaſurement ; Docwver, 

DOTEIN, ſee Dozthro. 

DOUBLE PLEA, duplex placitum.] Is where a defen- 
dant alledgeth for himſelf two ſeveral matters, in bar of 
the plaintiff's action, when one of them is ſuffictent ; which 
thall not be admitted: as if a man plead ſeveral things, 
the one not depending upon the other, the plea 15 ac- 
counted double, and will not be allowed ; but if they 
mutually depend on each other, and the party may not 
have the laſt plea without the firſt, then it ſhall be re- 
ceived. Aitch. 223. And where a double plea that is 
wrong, is pleaded; if the plaintift reply rhereto, and 
take iſſue of one matter; if that be found againſt him, he 
cannot afterwards move in arreſt of judgment; for by 
the replication it is allowed to be good. 18 Ed. 4. 17. 

If a man pleads two or more matters, when he is 
compelled to thew them, it makes not the plea double; ſo 
it is where two diſtin things are pleaded, which require 
but one anſwer: and in caſe a man pleads two ſeveral 
matters or things, and only one is material, the other being 
ſurpluſage, or but matter of inducement, and needing no 
anſwer, the plea is not double. Hob. 197. Where there 
are ſeveral inducements to a plea, they ſhall not make the 
plea double: and double pleas are allowable in aſſiies of 
novel diſſeiſin, c. but not in other actions. Perk. Cent. 75. 
Bu Srar. 4 Ann. c. 16. ef. 4, It ſhall be lawful for 
any defendant or tenant in any action or ſuit, or for any 
plaintiff in replevin, in any court of record, with the 
leave of the ſame court, to plead as many ſeveral mat- 
ters thereto, as he ſhall think neceſſary for his defence, 
That is, in ſo many ſeparate and Giltin&t pleas, and where 
there are more pleas than one. By virtue of this ſtatute 
defendant is ſaid to plead double, by leave of the court.— 
See further title Pleading. 

DOUBLE QUARREL, dle querela.] Is a complaint 
made by any clerk, or other, to the archbiſhop of the pro- 
vince, againſt an inferior Ordinary, for delaying or retuiing 
to do juilice in ſome cauſe eccleſiaſtical; as to give ſen- 
tence, inſtitute a clerk, Oc. and ſeems to be termed a 
double quarrel, becauſe it is moſt commonly made againit 
both the judge, and him at whoſe ſuit juſtice is denied 
or delayed: the effect whereof is, that the archbiſhop 
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ber of days to do the juſtice required, or otherwiſe to 
appear before him or his official, and there alledge the 
cauſe of his delay: and to fignify to the Ordinary, that 
if he neither perform the thing enjoined, nor appear and 
ſhew cauſe againſt it, he himſelf, in his court of andience, 
will forthwith proceed to do the juſtice that is due. 
Cowel. 

OUBLES, Fr.] Letters patent. Stat. 14 H. 6. c. 6. 

DOVER CASTLE. The conſtable of Dower caftle ſhall 
not hold plea of any foreign county within the caltle gates, 
except it concern the keeping of the caſtle ; nor ſhall he 
diftrain the inhabitants of the ports, to plead elſewhere or 
otherwiſe than as they ought, according to the charters, 
Sc. Stat. 28 Ed. I. c. 7. See title Cinque Ports, 

DOW. To give or nder, from the Latin word 4s. 

DOWAGER, aaa, do.] A widow endowed ; ap- 
plied to the widows of Princes, Dukes, Earls, and other 
great err 

DowaGER, & Queen.] Is the widow of the King, and as 
ſuch enjoys molt of che privileges belonging to her as 
Queen conſort. But it is not high treaſon to conſpire ker 
death, or violate her chaſtity ; becauſe the ſucceſſion to the 
crown 15 not thereby endangered. But no man can marry 
her, without ſpecial licence from the King, on pain of 
fortciting his lands and goods. 2 It. 18. See Riley's 
Plac. Parl. 672: 1 Comm. 223. See title King. 


DOWER, 

DorTazivm.)] The Portion which a Widow hath of the 
lands of her huſband after his deceaſe, for the ſuſtenance 
of herſelf, and education of her children. 1 1. 30. See 
title Tenure, III. 8. 


I. OF the feweral Kinds of Dower. 

IT. 1. What Woman ſhall be endowed; 2. Of what Eflate, 
III. Of the Affignment and Admeaſurement of Dower, 
IV. What ſhall be deemed a Bar and Forfeiture of Dower, 

V. Of the Proceedings in Dower, 


I. There were formely five kinds of dewer in this king- 
dow. 1. Dower by the Common law ; which is a third part 
of ſuch lands or tenements whereof the huſband was ſole 
ſeiſed in fee-ſimple, or fee tail, during the coverture ; 
and this the widow is to enjoy during her lite. 

2. Dower by cuſtom ; which is that part of the huſband's 
eſtate to which the widow 1s intitled after the death of 
her huſband, by the cu/fom of any manor or place, ſo long 
as ſhe lives ſole and chaſte; and this is more than one 
third part, for in ſome places ſhe ſnall have ha” the 
land, as by the cuſtom of gaveltind; and in divers manors 
the widow ſhall have the whole during her life, which is 
called her free-bench ; but as cuſtom may inlarge, fo it 
may abridge dow-r to a 4th part. Co. Lite. 33. 

« Doxver ad oftium eccl;fee ; made by the huſband him- 
ſelt immediately after the marriage, who named ſuch par- 
ticular lands of which his wife ſhould be endowed ; and 
in ancient time it was taken, that a man could not by this 
dorwer, endow his wife of more than a third part, though 
of leſs he might: and as the certainty of the land was 
openly declared by the huſband, the wife after his death 


taking notice of the delay, directs his letters under his might enter into the land of which ſhe was endowed 
authentical ſeal to all-clerks of his province, command- | without any other aſſignment. Co. Lit. 34: Lit. $ 39. 


ing them to admoniſh che Ordinary within a certain num- | 
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4. Dower ex aſſenſu pairis, which is only a ſpecies of the 
dower ad oftium eccleſi e; which likewiſe was of certain 
lands named by a ſon who was the huſband, with the con- 
fent of his father then living and always put in writing as 
ſoon as the fon was married: and if a woman thus en- 
dowed or ad oftium eccl;fiz, after the death of her huſ— 
band, entered into the land allotted her in dower, and 
agreed thereto, ſhe was concluded to claim any dower by 
the Common law. Lit. $$ 40, 41. 

5. Dower de la pluis belle; which was where the wife 
was endowed with the faireit part of her huſband's eſtate. 

But of all theſe kinds of Dower, the two firit are now 
only in uſe, | 


II. 1. A Woman to be endowed muſt be the actual wife 
of the party at the time of his deceaſe. If ſhe be divorced 
a winculo matrimonii, ſhe ſhall not be endowed; for ub: 
nullum matrimonium, ibi nulla dos. Bradt. lib. 2.c. 39 94. 
But a divorce @ menſa et thoro only, doth not deſtroy the 
dower; Co. Litt. 32; no, not even for adultery itſelf by 
the Common law. Yet now by Stat. Meſm. 2, (13 Ed. 
1. c. 34,) if a woman voluntarily leaves (which the Jaw 
calls eloping from) her huſband, and lives with an adul- 
terer, ſhe ſhall loſe ber dower, unleſs her huſband be 
voluntarily reconciled to her. And in a caſe where John 
de Cameys had aſſigned his wife by deed, it was decided 
in parliament, that, notwithſtanding the pretended pur- 
gation of the adultery in the ſpiritual court, the wife was 
not entitled to dower, 2 Iuſt. 435. If however after the 
elopement of a wife, her huſband and ſhe demean them- 
ſelves as huſband and wife, it is evidence of reconciliation. 
Dyer 106. Lady Powys's caſe, where the reconciliation 
was ſpecially pleaded and allowed. —It was formerly 
held, that the wife of an ideot might be endowed, though 
the huſband of an ideot could not be tenant by the cur- 
teſy. Co. Liit. 31. But as it ſeems to be at preſent agreed, 
upon principles of ſaund ſenſe, and reaſon, that an ideot 
cannot marry, being incapable of conſenting to any 
contract, this doctrine cannot now take place. By the 
ancient law the wife of a perſon attainted of treaſon or 
felony could not be endowed ; to the intent, ſays Staund- 

orde, (P. C. B. 3. c. 3,) that if the love of a man's own 
tfe cannot reſtrain him from ſuch atrocious acts, the 
love of his wife and children may: though Britton, (c. 
110.) gives it another turn; viz. that it is preſumed the 
wife was privy to her huſband's crime. However the 
Stat. 1 Ed. 6. c. 12, abated the rigour of the common law 
in this particular, and allowed the wife her dower. But 
2 ſubſequent Sat. 5 & 6 Ed. 6. c. 11, revived the ſe- 
verity againſt the widows of traitors, who are now 
barred of their dower; (except in the caſe of certain 
treaſons relating merely to the coin ; fats. 5 Elix. c. 11: 
_ 18 Eliz. c. 1. 8 09 . z. c. 26: 15 & 16 Geo. 2. c. 28; 
but the widows of felons are not barred. An alien alſo 
cannot be endowed unleſs ſhe be Queen conſort ; for no 
alien is capable of holding lands. Co. Lite. 31. See pot 
at the end of this Div. The wife muſt be above nine 
years old at her buſband's death, otherwiſe ſhe ſhall not 
be endowed, Litt. 4 36. See 2 Comm. 130. 
The wife of a man who is baniſhed ſhall have dower 
in his life-time ; it is held otherwiſe, if he is profeſſed in 
religion: and a jointreſs of a baniſhed huſband ſhall 
enjoy her jointure, in his life. Go, Lit. 133: Perk. 5, 307. 
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If a woman be of the age of nine years, at the death 
of her huiband, ſhe ſhall be endowed of whatinever age 
he is; becauſe after the death of the hutband, the mar- 
riage is adjn.iged lawful. Co. Lift, 33. ; 

The wite of a felo de ſe ſhall have dower Phw. 261 a, 
262 4. 50 if the huſband be outlawed in treſpaſs, or any 
civil action, for this works no corrup:iton of blood or 
forfeiture of lands. .Bro. 32 : Perk. 388: C. Lis. 31 a. 

If a woman being a lunatick kill her hniband, or ay 
other, yet ſhe mall be endowed, becauſe this cannot be 
felony in her who was deprived of her underſtanding by 
the act of God; fo thongh the be of found mind, and 
refuſed to bring an appeal of his death, when he is kill- 
ed by another, yet ſhe ſhall be enduwed; ior this is only 
a waver of that privilege the law has given her to he 
avenged of her huſband's murderer; fo it ſeems if ſhe 
refuſes to viſit and aſſiſt her huiband in his ſickneſs, yer 
ſhe ſhall be endowed, for this is only undutifulaeſs, 
which the law does not puniſh with the lots of her entire 
ſubſiſtence. Perk. 364, 365. | 

If a man take an alien to wife and dieth, ſhe ſhall not 
be endowed, except the wife of the King, who ſhall be en- 
dowed by the law of the Crown.—And if a Jew born in 
England marry a Jewels allo born here, the huſband 


becomes a chriſtian, purchafes lands and dies.—The wife, 


(not being alſo a chriſtian) ſhall not have dower. 1 %. 
315: 324. 

In the notes on Mr. Hargrave's edition of Ce. Lizr. the 
latter part of the above is confirmed; as to the former 
there is the following remarkable note. Anciently a 
woman alien was not dowable; but by ſpecial act of 
parliament not printed, Rot. Parl. 8 H. 5. u. 15, all wo- 
men aliens who from thenceforth ſhould be married to 
Engliſh men by licence of the King, are enabled to demand 
their Dower after the death of their hufbands, to whom 
they ſhould in time to come be married, in the ſame 
manner as Engliſh women. But this act did not extend 
to thoſe married before; and therefore in Koz. Parl. 9 
H. 5. u. 9, there is a ſpecial act of parliament to enable 
Beatrice counteſs of Arundel born in Portugal to demand. 
her Dower. Hal. MSS: See Acc. 1 Ro. Ab. 675. —See 
alſo 9g Yin. 210. (8vo. ed.) 


2. A Woman is now by law entitled to be endowed of 
all lands and tenements, of which her huſband was 
ſeiſed in fee-ſimple, or fee-tail general at any time during 
the coverture ; . of kick auh as which ſhe might 
have had, might by poſſibility have been heir. L/. 5 36. 
53. Therefore if a man, ſeiſed in fee-ſimple, has a ſon 
by his firſt wife, and afterwards marries a ſecond wife, 
ſhe ſhall be endowed of his lands; for her iſſue might 
by poſſibility have been heir, on the death of the ſon, 
by the former wife. But, if there be a donee in e- 
cial tail, who holds lands to him and the heirs of his 
body begotten on A. his wife; though 4. may be en- 
dowed of theſe lands, yet if 4. dies, and he marries a 
ſecond wife, that ſecond wife ſhall never be endowed 
of the lands entailed ; for no iſſue, that ſhe could have, 
could by any poſſibility inherit them. 157d. 5 53. 

But in caſe land be given to the huſband and wife in 
tail, the remainder in tail to the huſband, and the firſt 
wife dying without iſſue, he marries another wife ; this 
ſecond wife will be intitled to haue, after his death. 
Lit. & 53: 40 Ed. 3. 4: 2 Sep. Abr. 63, For _ hore 
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hath an eflate in tail. The wife of a fenant in common, but 
not a jointenant, ſhall have d>wer; and ſhe ſhall hold her 
art in common with the tenants in common. X. 160. 
A ſeifin in law of the huſband will be as eflteftnal as 

a ſeilin in Ted, in order to render the wife dowable ; 
for it is not in the wife's power to bring the hultand's 
title to an sctual ſeiſin, as it is in the huſband's power 
to do with regard to the wife's lands; which is one reaſon 
why he ſhall not be a tenant by the curteſy, but of ſuch 
lands whereof the wife, or he himſelf in her right, was 
actually ſeiſed in deed. Co. Litt. 31.—The ſeiſin of the 
huſband, for a tranitory inſtaat only, when the ſame 
act which gives him the eltate conveys it alſo out of 
him agein, (as where by a fine land is granted to a man, 
and he immediately renders it back by the ſame fine,) 
will not entitle the wife to dower. Cy. Jac. 615: 2 Rep. 
67: Co. Liit. 31 : for the land was merely in tray/itu and 
never veſted in the huſband, the grant and render being 


one continued at. But, if the land abide in him for 


the interval of but one ſingle moment, it ſeems that the 
wife ſhall be endowed thereof. And in ſhert a widow 
may be endowed of all her huſband's lands, tenements, 
and hereditaments, corporeal or incorporeal, under the 
reſtriclions before mentioned; unleſs there be ſome ſpe- 
cial reaſon to the contrary. | 

Thus, a woman ſhall not be endowed of a caſtle, 
built for deſence of the realm. Co. Litt.31,5: 3 Lev. 401: 
Nor of a common without ſtint; for, as the heir would 
then have one portion of this common, and the widow 
another, and both without ſtint, the common would be 
doubly ſtocked. Co. Litt. 32: 1 Jou. 315. Copyhold 
eſtates are alſo not liable to dower, being only eſtates 
at the lord's will; unleſs by the ſpecial cuſtom of the 
manor, in which caſe it is uſually called the widows free- 
bench. 4 Rep. 22. See title Copybold, But where Dower 
is allowable, it matters not though the huſband alien the 
lands during the coverture ; for he aliens them liable to 
dower. Co. Litt. 32. 

It is now ſettled that although the huſband may be 
tenant by the curteſy of a truſt eſtate of inheritance, 
{ſee title Curte/y,) the wife is not entitled to Dower 
out of ſuch an eſtate. 3 P. Mint. 229.— The reaſon aſ- 
ſigned for this is that the wife was not endowed of a 
uſe at Common Law.—And from analogy to truſts it 
has been determined that a wife ſhall not be endowed 
of an equity of redemption, where the eſtate was mort- 
gaged in fee by the huſband previous to the marriage. 


- 1 Bro. C. R. 326. 


The following further particulars as to what eſtate a 
woman ſhall be endowed of are worthy the attention of 
the Student. 

If lands are exchanged by the huſband for other lands, 
the wife may be endowed of which lands ſhe will, as the 
huſband was ſeiſed of both; though ſhe may not be en- 
dowed of the lands given and taken in exchange. Co. 
Lit. 31. 

Where the eſtate, which the huſband hath during the 
marriage, is ended, there the wiſe ſhall! loſe her de. 
New. Nat. Br. 333. But of an eſtate-tail in lands de- 
termined, a woman ſhall be endowed; in like manner 
as a man may be tenant by the curteſy of her lands. C. 
Lit. 31. And if a wife be endowed of her third part, 
and afterwards evicted by an elder title, ſhe ſhall have a 
new writ of Jozver, and be endowed of the other lands. 


2 Dany. Abr. 670, Though this is, where it is the imme- 
diate eſtate deſcended to the heir; and not when it is the 
eftate of an alience. 9g Rep. 17. The wite is ue 
where lands are recovered againſt the huſband by de- 
fault or covin: and a woman detorced of her dorver hall 
2cover damages, iz. the value of her un from her 
huſband's death. 13 E. 1: 20 H. 3. If the huſband 
doth not die ſeiſed, after demand and refuſal to aſſign 
dotver to her, ſhe ſhall have damages from the time of the 


re fuſal. Jerk. Cert. 45. She ſhall be endowed of a re- 
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verſion, expedtaut on a term of years; and of a rent 
reſerved thrreon. Latw. 729. If the huſband hath ovly 
an eſtate for life, remainder to another in tail, though 
the remainder over is to his heirs, the wife ſhall not be 
endowed. 2 Danv. 656. A womag thall not be endowed 
of the goods of her huſband ; nor ot a Caſtle, or capital 
meſſuage : but of all other lands and tenements the may. 
Co. Lit. 35. 

A grantee of a rent in fee or tail, dies without heir, 
his wife ſhall be endowed : but not where the rent ariſes 
upon a reſervation to the donor and his heirs, on a gift in 


tail, and the donee dies without iſſue; for this is a colla- 
| teral limitation. Plowd. 156: F. N. B. 149, If during 


the coverture, the huſband doth extinguiſh rents by re- 
leaſe, &c, yet ſhe ſhall be endowed of them; for as to 
her dow *: in the eye of the law, they have continuance. 
Co. Lit. 32. And where a rent is deſcended to the huſband 
but he dies before any day of payment ; notwithſtanding 
the wife ſhail be endowed of it. 1 H.7.17. If lands 
are given to the huſband and wife in tail, and after the 
death of the huſband, the wife diſagrees, ſhe may re. 
cover her dower ; for by her waiving her eſtate, her huſ- 
band in judgment of law was ſole ſeiſed ab initio. 3 Rep. 
27. If lands are improved, the wife is to have one third 
according to the improved value. Co. Lit. 32. And if the 
ground delivered her be ſowed, ſhe ſhall have the corn. 
2 Inft. 8. 

Doroer is an inſeparable incident to an eſtate in tail or 
fee, aad cannot be taken away by condition. If one ſeiſed 
in fee of lands make a gift in tail, on condition that the 


wife ſhall not have dower, the condition is void. 6 Rep. 


47. It tenant in tail die without iftue, ſo that the land 
reverts to the donor; or in caſe he covenants to ſtand ſei ſed 
to uſes, and dies, his wife will be endowed : and a de- 
viſe of land by the huſband to his wife by will, is no bar 
of her dewwer, but a benevolence. 8 Rep. 34: Telv. 51: 
Bro. Dover. 69. See poſe. IV. 

A perſon grants and conveys land to D. and his heirs, 
on condition, to re- demiſe the ſame back, &c. which after- 
wards he does, and dies; here D.*s widow may neverthe- 
leſs be endowed. Abr. Ca/. 217. A. is tenant in tail of 


lands, the remainder to B. in tail, remainder to 4. in 


fee ; if 4. bargains and ſells the land to C. and his heirs, 
the wife of the bargainee ſhall have dower, determinable 
upon the death of the tenant in tail. 10 Rep. 96. And 
if a ſeoffment be made upon condition to reinfeoff, and 
the feoffee take a wife, ſhe may have her der till re- in- 
feofiment, or an entry made for not doing it: and fo it is 
of other defealible eſtates. 2 Rep. 59: Perk. F. 420. If 
one be diſſeiſed, and after doth marry, if he die befcre 
entry, his wife ſhall not have ver : and where a perſon 
recovers land in a real action, and before his entry or exe- 
cution made he dieth, the wife ſhall not be endowed of this 
land. 2 Rep. 56: Perk. 377. In theſe caſes the huſband 

| 362 was 
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was not actually ſeiſed, ed gu. ? for, as before obſerved, 
where there is a ſeiſin in law, ſhe ſhall be endowed. Co. 

Lit. 31, 32, Sc. So that theſe caſes depend on the con- 
ſtruction of what is, and what is not a/ in law; And 
ſee poſt. Div. IV. towards the end, and Perk. 379, 380. 

Although of copyhold lands a woman ſhall not be endow- 
ed, unleſs there be a ſpecial cuſtom for it ; yet if there be 
a cuſtom to be endowed thereof, then the fhall have the 
aſſiſtance of ſuch laws as are made for the more ſpeedy 
recovery of dower in general, being within the ſame miſ- 
chief, and therefore ſhall recover damages within the 
ſtatute of Merten. 4 Co. 22: Hob. 216: 5 Co. 116. 

Of tithes women were not dowable till 32 H. 8. c. 7; 
for before that ſlatute tithes were not a lay fee, but now 
they are dowable of them. Styles P. R. 122: 11 Co. 25: 
Co. Lit. 32 a. 159 4: 1 Rol. Abr. 682. 

Of an advowſon, be it appendant or in-groſs, a wo- 
man ſhall be endowed ; for this may be divided as to the 
fruit and profit of it, vi. to have the third preſentation. 
See Perk. 343, 344: F. N. B. 148, 150: Co. Lit. 32: Cro. 
Jac. 621 : Cro. Eliz. 360: 1 Rol. Abr. 683: Co. Lit. 379: 
3 Leon. 155: Cro. Jac. 691. 


III. By the old law, grounded on the ſeodal exactions, 
a woman could not be endowed without a fine paid to the 
lord: neither could ſhe marry again without his licence; 
left ſhe ſhould contract (herſelf, and fo convey part of 
the feud, to the lord's enemy. Mirr. c. 1. 9 3. This 
licence the lord took care to be well paid for; and, as 
it ſeems, would ſometimes force the dowager to a ſecond 
marriage, in order to gain the fine. But to remedy 
theſe oppreſſions, it was provided, firſt by the famous 
charter of Henry I. 4. D. 1101, and afterwards by Magna 
. Charta c. 7, that the widow ſhall pay nothing for her 
marriage, nor ſhall be diſtrained to marry afreſh if ſhe 
Chooſes to live without a huſband ; but ſhall not how- 
ever marry againſt the conſent of the lord; and farther, 
that nothing ſhall be taken for aſſignment of the wi- 
dow's dower, but that ſhe ſhall remain in her huſband's 
capital manſion-houſe for forty days after his death, 
during which time her dower ſhall be aſſigned. Theſe 
forty days are called the widow's guarentine ; a term made 
uſe of in law to ſignify the number of forty days, whe- 
ther applied to this occaſion or any other. The par- 
ticular lands, to be held in dower, mult be affigned, by 
the heir of the huſband, or his guardian; Co. Litt. 34, 5. 
not only for the ſake of notoriety, but alſo to entitle 
the lord of the fee, to demand his ſervices of the heir, 
in reſpect of the lands fo holden. For the heir by this 
entry becomes tenant thereof to the lord, and the wi- 
dow is immediate tenant to the heir, by a kind of {ub- 
infeudation, or under-tenancy, completed by this inveſ- 
titure or aſſig nment; which tenure may ſtill be created, 
notwithſtanding the ſtatute of quia emptores, becauſe the 
heir parts, not with the fee-ſimple, but only with an 
eſtate for life. If the heir or his guardian do not aſ- 
fign her dower within the time of quarentine, or do af- 
fign it unfairly, ſhe has her remedy at law, and the 
ſheriff is appointed to aſſign it. Co. Litt. 34, 5. Or if 
the heir (being under age) or his guardian aſſign more 
than ſhe ought to have, it may be afterwards remedied 
by a writ of admeaſurement of dower. F. N. B. 148: 
Fin:h L. 314 : fl. Weftm. 2, 13 Ed. 1. c. 7. If the thing 
of which ſhe is endowed be diviſible, her dower muit 
be ſet out by metes and bounds, but if it be indiviſible, 


ſhe muſt be endowed ſpecially; as of the third preſen. 


ſation to a church, the third toll-dith of a mill, the 
third part of the profits of an office, the third ſheaf of 
tithe and the like. Co. Lite. 32. 

The aſſignment of the lands is for the life of the 
woman; and if lands are aſſigned to a woman for years, 
in recompenſe of dower, this is no bar of de r; for it 
is not ſuch an eſtate therein as ſhe ſhould have. 2 Dans. 
Abr. 668. Alſo where other land is aſſigned to the wo- 
man, that is no part of the lands wherein ſhe claims 
dotuer; that aſſignment will not be good or binding: 
And there muſt be certainty” in what is aſſigned; other- 
wiſe, though it be by agreement, it may be void. 4 Rep. 
2: 1 I. 34. If a wife accept and enter upon leſs land 
than the third of the whole, on the ſheriff's aſſignment 
ſhe is barred to demand more. Moor 679. But it where 
a wife is intitled to dower of the lands of her firſt huſ- 
band; her ſecond huſband accepts of this deter leſs than 
her third part, after his death the may refuſe the ſame, 
and have her full third part. Fizz. Dozver, 121. 

If a wife having right of dewwer in the land, accept of 


a a leaſe for years thereof after the death of her huſband, it 


ſuſpends the dower ; though not ſuch acceptance of a leaſe 
before the huſband's death, c. for then the wife has 
only a zitle to have dower, and not an immediate right 
of dower. Bro. Ca. 372: Fenk, Cent. 15, A widow accept- 
ing of deter of the heir, againſt common right, ſhall 
hold it ſubject to the charges of her huiband ; but other- 
wiſe it is if the be endowed againſt common right by the 
ſheriff. 2 Danv. 672. By proviſion of law, the wife 
may take a third part of the huſband's lands, and hold 
them diſcharged. Joid. If dower be aſſigned a woman 
on condition, or with an exception; the condition and 
exception are void. Cre. Eliz. 541. | 

Where there are three manors, one of them may b 
aſſigned to the wife in wer in lieu of wer in all three; 
though it is ſaid that a third part of every manor ought 
to be aſſigned. Moor 12, 47. The ſheriff may aſſign 


a rent out of the land in lieu of dower ; and her accept- 


ance of the rent will bar d-wer out of the ſame land, but 


not of other lands. 2 Aud. 31: Dyer gi: 1 Nel. Abr. 680. 


A woman intitled to dower cannot enter till it be aſſign- 
ed to her, and ſet out either by the heir, tertenant or 
ſheriff, in certainty. 1 Rol. Abr. 68 1: Dyer 343: Plowd, 
529: Bro. 16: Co. Lit. 34 6b. 37 a. 6. 

None can aſſign deter but thoſe who have a freehold, 
or againſt whom a writ of derer lies; therefore a tenant 
by ſtatute merchant, ſtatute ſtaple, or elegit, or leſſee for 
years cannot aſſiga dowwer, for none of eneſe have an eſtate 
large enough to anſwer the plaintiff's demand. Pet. 
403, 404: Co. Lit. 35: Bro. 63,94: 1 Rol. Abr. 681: 6 
Co. 57. | 

If a woman be dowable of land, meadow, paſture, 
wood, Sc. and any of theſe be aſſigned in lieu of dorwer 
of all the reſt, it is good, though it be againſt common 
right, which gives her but the third part of each, for the 
heir's enjoyment of the reſidue ſufliciently accounts for 
her title to what ſhe has. 1 Rel. Abr. 683 : Moor, pl. 


47, 66. 

It lands whereof a woman hath no right to be endowed, 
or arent out of ſuch lands be afligned in Neu of her wer, 
this does not bar her demand of doauer, for ſhe having no 
manner of title to thoſe lands, cannot without livery and 
ſeiſin be any more than tenant at will, which is no fuf- 


ficient recompence for an eſtate for life, which her dower 
| | was 


DOWER IV. 


* 


was to be. Pert. 407 : Co. Lit. 34: 4 Co. 1: Co. Lit. 169: 
Bro. 3. : 

If hs heir within age aſſign to the wife more land in 
dower than ſhe ought to have, he himſelf ſhall have a writ 
of admeaſurement of dower at full age by the Common law: 
ſo if too much be aſſigned in dower by the heir within 
age, or his guardian in chivalry ; and the heir dies, his 
heir ſhall have ſuch writ, to rectify the aſſignment ; but 
the heir, in whoſe time the aſſignment of too much was 
by the guardian, cannot have ſuch writ till his full age, 
becauſe till then the intereſt of the guardian continues; 
and if any wrong be done, it is to the guardian himſelf, 


and not to the heir; if a diſſeiſor aſſigns too much, the 


heir of the diſſeiſee ſhall have audmeaſurement by the 
Common law. F. N. B. 148, 332: Co. Lit. 39 a: 2 Infl. 
367 : 7 H. 2. 4. See Statutes 13 E. 1. c. 7 & 8. 

If the heir within age, before the guardian enters, aſ- 
ſigns too much in dower, the guardian ſhall have a writ 
of admeaſurement of dower, by the ſtatute of W. 2. c. 7. 
before which ſtatute the guardian had no remedy becauſe 
the writ of admeaſurement being a real action, lay not for 
the guardian, who had but a chattel; alſo by the ſame 
ſtatute it is provided, that if the guardian purſue ſuch 
writ feintly, or by colluſion with the wife, the heir at 
ful} age ſhall have a writ of admeaſurement, and may al- 
ledge the feint pleading or colluſion generally. 2 7. 367. 

If the wife after aſſignment of dower zmproves the lands, 
ſo as thereby they become of greater value than the other 
two parts, no writ of admeaſurement lies; ſo if they be of 
greater value, by reaſon of mines open at the time of the 
aſſignment, no writ of admeaſurement lies, becauſe the 
land in quantity was no more than ſhe ought to have; 
and then it is lawful to work the mines, which were open 
at the time of ſuch aſſignment. F. N. B. 149 : 2 Inf. 368: 
5 Ce. 12. 


IV. Upon preconcerted marriages, and in eſtates of 
conſiderable conſequence, tenancy in Dower happens very 
ſeldom: for the claim of the wife to her dower at the 
Common law, difiuling itſelf ſo extenſively, it became a 
great clog to alienations, and was otherwiſe very 1ncon- 
venient to families Wherefore ſince the alteration of 
the ancient law reſpecting Dower ad &ftium eccl:fice, which 


hath occaſioned the entire uiſuſe of that ſpecies of Dower, | 


jointures have been introduced in their ſtead, as a bar to 
the claim at Common-law. 

A widow may be barred of her Dower, not only by 
elopement, divorce, being an alien, the treaſon of her 
huſband, and other diſabiliues before mentioned, (See 
ante II.) but allv by detaining the title deeds, or evi- 
dences of the eltate from the heir, until ſhe reſtores them. 
Ibid. 39. "| hough if ſhe denies the detainer, and it is 
found againſt her, ſhe loſes her Dower. Hob. 199: 9 Rep. 
19. By the Sat. of Gloucefter, 6 Ed. 1. c. 7, if a dow- 
ager aliens the land aſſigned her for Dower, ſhe forteits 
it zp/o facto, and the heir may recover it by action. A 
woman alſo may be barred of her Dower, by levying a 
fine with her huſband, or ſuffering a recovery of the lands 
during her coverture. Pig. of Recev. 66: 2 Rep. 74: Plowd. 
514.—8ee title ne and Recotery, 

But the moſt uſual method of barring Dower, is 
by j-intures, as regulated by the Stat. 27 Hen. 8. c. 10. 

A Jointure, which, ſtrictly ſpeaking, hignifies a joint- 
eſtate, limited to both huſband and wife, but in com- 

5 2 


mon acceptation extends alſo to a ſole eſtate, limited to 
the wife only, is thus defined by Coke, 1 I. 36. A 
competent livelihood of freehald for the wife, of lands 
and tenements; to take effect, in profit or poſſeſſion, 
preſently after the death of the huſband ; for the life of 
the wife at leaſt.” This deſcription is framed from the 
Stat. 27 Hen. 8. c. 10, commonly called the flature of 
Ujcs. (See title es.) — Before the making of that ſtatute, 
the greateſt part of the land in Exglaud was conveyed to 
uſes; the property or poſiefſion of the ſoil being veſted 
in one man, and the /, and profits thereof, in another; 
whoſe directions, with regard to the diſpoſition thereof, 
the former was in conſcience obliged to follow, and 
might be compelled by a court of equity to obſerve. 
Now, though a huſband had the w/e of lands in abſolute 
fee-ſimple, yet the wife was not entitled to any Dower 
therein; he not being /e;/ed thereof: wherefore it became 
uſual, on marriage, to ſettle by expreſs deed ſome ſpe- 
cial eſtate to the uſe of the huſband and his wife, for 
their lives, in joint-tenancy, or jointure ; which ſettle- 
ment would be a proviſion for the wife, in caſe ſhe ſur- 
vived her huſband. At length the ſtatute of uſes or- 
dained, that ſuch as had the % of lands, ſhould, to all 
intents and purpoſes, be reputed and taken to be abſo- 
lutely /ci/ed and poſſeſſed of the foil itſelf. In conſe- 
quence of which legal ſeiſin, all wives would have be- 
come dowable of ſuch lands as were held to the uſe of 
their huſbands, and alſo entitled at the ſame time to any 
ſpecial lands that might be ſettled in jointure : had not 
the ſame ſtatute provided, that upon making ſuch an 
eſtate in jointure to the wife before marriage, ſhe ſhall 
be for ever precluded from her Dower. 4 Rep. 1, 2. 

But in this caſe, theſe four requiſites muſt be punctu- 


ally obſerved. —1. The jointure mutt take efte&t imme- 


diately on the death of the huſband. —2. It muſt be for 
the life of the wife herſelf at leaſt, and not pur auter vie. 
or for any term of years, or other ſmaller eſtate.—3. It 
mult be made to herſelf, and no other in truſt for her, — 
4. It mult be made in fatisfation of her whole Dower, 
and not of any particular part of it, and mult be fo ex- 
preſſed to be in the deed; or it may be averred to be ſo. 
1 In. 366: 4 Rep. 3: Ow. 33. 

If the jointure be made to her after marriage, ſhe has 
her election after her huſband's death as in Dower 44 
o/ttum eccigſee, and may either accept it, or refuſe it, and 
betake herſelf to her Dower at Common-law, for ſhe was 
not capable of conſenting to it during coverture. 

So where a devi is expreſſed to be given in lieu and 
ſatifaction of Dower, or where that is the clear and ma- 
nifeſt intention of the teſtator, the wife ſhall not have 
both, but ſhall have her choice. 1 [»/. 366. iu 7. 

If, by any fraud, or accident, a jointure made before 
marriage proves to be on a bad title, and the jointreſs is 
evicted, or turned out of poſſeſſion, ſhe ſhall then (by the 
proviſions of the ſame Scat. 27 H. 8. c. 10,) have her 
Dower pro tanto at the Common-law. 

If a woman who 1s under age at the time of marriage, 
agrees to a jointure and ſettlement in bar of her Dower, 
and of her diſtributive ſhare of her huſband's perſonal 
property, in caſe he dies inteſtate ; the cannot afterwards 
waive it; but is as much bound as if the were of age at 
the time of the marriage. Drury v. Drury, (or Buckingham 
E. v. Drury) 3 Bro. P. C. (Svo. ed.) 492. 


There 


DOW ER V. 


There are ſome advantages attending tenants in dower 
that do not extend to joinireſſes; and ſo vice verſd, join- 
treſſes are in ſome reſpects more privileged than tenants 
in dower. Tenant in Dower by the old Common-law, 
is ſubject to no tolls or taxes; and hers is almoſt the only 
eſtate on which, when derived from the King's debtor, 
the King cannot diſtrain for his debt; if contracted du- 
ring the coverture. Co. Lit. 31 4: F. N. B. 150, But 
on the other hand, a widow may enter at once, without 
any formal proceſs, on her jointure land, as ſhe alſo 
might have done on Dower ad fium eccleffe, which a 
Jointure in many points reſembles; and the reſemblance 
was ſtiil greater, while that ſpecies of Dower continued 
in its primitive ſtate; whereas no ſmall trouble, and a 
very tedious method of proceeding, is neceſſary to com- 

pel a legal aſſignment of Dower. Co. Lit. 36. And, 


what is more, though Dower be forfeited by the treaſon _ 


of the huſband, yet lands ſettled in jointure remain un- 
impeached to the widow. 1 Ig. 37. Wherefore Coke 
very juſtly gives it the preference, as being more ſure 
and fafe to the widow, than even Dower ad oftium eccle- 
fie, the molt eligible ſpecies of any. 2 Comm. 135, c. 
An additional advantage is, that a jointure is not forfeit- 
ed by the adultery of the wife as Dower; and Chancery 
will decree againſt the huſband a performance of mar- 
riage articles, though he alledges and proves that the 
wife lives ſeparate from him in adultery, Sidney v. Sidney, 
3 P. Ws. 269, Oc. and the notes to that caſe. 

Further as to the means by which a woman may be 
barred of her Dower.—Where a woman releaſes her right 
to him in reverſion, her Dower may be extinguiſhed. 
8 Rep. 151. | 

If a woman takes a leaſe for life of her huſband's lands 
after his death, ſhe ſhall have no Dower, becauſe ſhe can- 
not demand it againſt herſelf; and if ſhe takes a leaſe for 
years only, yet ſhe ſhall not ſue to have Dower during 
theſe years, becauſe it was her own act to ſuſpend the 
fruit and effect of her Doawer during that time. Perk. 350: 
F. N. B. 149: Mo. pl. 403. 

If a recovery be had againſt the huſband by colluſion, 
this ſhall not bar the wife of Dower; as if the recovery 
be by confeſſion, or reddition, which are always under- 
ſtood to be by colluſion, the huſband always acting and 
concurring in obtaining of them; but it ſeems to have 
been a very great doubt, whether a recovery by default 
ſhould not be a bar: and the better opinion being that 
ſuch recovery was a bar at Common-law, therefore the 
Stat. W. 2. cap. 4, was made, which ordains that not- 
withitanding ſuch recovery by default, c. pleaded, the 
tenant ſhall moreover in bar of the Dover ſhew his right 
to the tenements recovered; and if it be found that he 
had no right, then ſhall the demandant recover her Dower 

' notwithſtanding ſuch recovery by default againſt her huſ- 
band. 2 Lift. 349: Perk. 376. 

By Stat. M. 2. cap. 4, it appears, that if the recoveror 
had right, then the wife is barred ; therefore if the heir 
of the diſſeiſor be in by deſcent, and the diſſeiſee enters 
upon him, and marries, and the heir of the diſſeiſor re- 
covers by default, or reddition, in a writ of entry, in 
nature of an aſſiſe, and the huſband dies, his wife ſhall 
not have Dower, becauſe he, who re-overed, had right to 
the poſſeſſion by the deſcent ; aliter, if this diſſeifin, de- 
ſcent, Sc. were after marriage, becauſe the huſband was 


ſeiſed before of a rightful eſtate during the coverture, | 


whereof his wife had title of Do wr, which cannot be 
defeated by the diſſeiſin, deſcent and recovery, which all 
happened during the coverture. Pet. 359, 380. 

If the huſband levy a fine with proclamation of his 
lands, and dies, his wife is bound to make her claim 
within five years after his death; otherwiſe ſhe ſhall be 
barred of her Dower ; for though her title of Dower was 
not conſummate at the time of the fine levied; yet it 
being initiate by the marriage and ſeiſin of the huſband, 
the fine begins to work upon it preſently after the huſ- 
band's death; and if ſhe does not claim it within five years 
after, ſhe ſhall be barred. 2 C. 93: 10 Co. 49, 99: 3 1. 
216: Heb. 265 : . pl. 154, 879: Dyer 224 :13 Co. 20. 

See further as to bar of Dower by jointure, deviſe, 


Oc. this Did. title Jointure.— And further as to for- 


feiture thereof by the crime of the Baron, ante II. and 
this Dict. title Forfeiture J. 


V. The Wife is, as ſoon as ſhe can after the deceaſe 
of her huſband, to demand her Dory, leſt the loſe the 
value from the time of his death: and in action of D»:ver, 
the firſt proceſs is ſummons to appear: and if the tenant or 
defendant do not appear, nor caſt an eſſoin, a grand cape 
lies to ſeize the lands, &c. By Stat. 31 Eliz. c. 3. 
every ſummons on the land is to be made fourteen days 
before the return of the writ, and proclamation made at 
the church door on a Sunday, or elſe no grau cape to be 
awarded, but an alia; and pluries ſummons till proclama- 
tion. But on the return of the writ of ſummons, the at- 
torney for the tenant or defendant may enter with the 
filazer that the tenant appears, and prays wrew, Qc. 
Then a writ of view goes out, whereby the ſheriff is to 
ſhew the tenant the land in queſtion ; upon the return 
of which writ of view, the tenant's attorney takes a de- 
claration, and puts in a plea; the moſt general one is, 
ne ungues ſeizie, &c. viz. that the huſband was never /c:- 

ſed of any eſtate, whereof the wife can be endowed ; and 

when iſſue is joined, you mult proceed to trial, as in 
other actions: upon trial, the jury are to give damages 
for the meſne profits from the death of the huſband (if he 
die ſeiſed) for which, execution ſhall be made out; and 
then you have a writ to the ſheriff to give poſſeſſion of a 
third part of the lands. The ſheriff may give poſſeſſion 
or ſeiſin to the woman by a clod, or by graſs growing on 
the land, or by any beaſt being thereon. 40 E. 3: Fitz. 
Dower 48.—See Impey's Sheriff. 

A widow may recover her Dower with a ceſſat executio, 
in caſe there be any thing objected, precedent to the title 
of Dower, Cc. till that is determined. 1 N 684, 687: 
1 Salk. 291. Judgment in Dower is to recover a third 
part of lands and tenements by metes and bounds, A wife 
may have her writ of dower againſt an heir, an alienee, 
a diſſeiſor, tc, or againſt any one that has power to 
aſſign Dower ; if the lord enters on the land for an 
eſcheat, ſhe may bring it agaiuſt him, but to the King 
ſhe muſt ſue by petition. g Rep. 10: Plowd. 141: Dyer 
263 : Co. Lit. 59. This writ was brought againſt eight 
perſons feoffees of the huſband after marriage, two confe(. 
ſed the action, and the other ſix pleaded to iſſue; here the 
demandant had judgment to recover the third part of two 
parts of the land, in eight parts to be divided and after 
the iſſue being found for the demandant againſt the other 
fix, the recovered againſt them the third part of the fix 

parts of the ſame land as her Dower, Dyer 187: Co. Lit. = 
h : ! 


DOW ER. 


At the Common-law, before the Stat. of IF. I. c. 39, ifa 
woman had accepted any part of her Dower, though ne- 
ver ſo ſmall, of any one tenant in any one county or 
town, ſhe had no other remedy for the reficue, but by a 
writ of right of Deer ; for if ſhe brought a writ of 
dower unde nibil habet, it was a good plea in abatement, 
that ſhe had accepted ſuch a part of ſuch a tenant, in ſuch 
a town or county ; which being a great miſchief to the 
woman is remedied by that ſtatute, which provides that 
it ſhall be no plea in abatement, to ſay that ſhe hath re- 
ceived part of her Dower of any other perſon before the 
writ purchaſed; and this extends as well to guardian in 
chivalry as to the tenant of the land, becauſe ſuch guar- 
dian is to render her Dower. 2 Inft. 26;. 

As to damages in Dower, they are given by the Stat. of 


Merton, c. 1; but that ſtatute extends only to the poſſeſ- 


ſory action of dower unde nibil habcat, and not to the writ 
of right of dower, becauſe they are intended to be given 
for the detention of the poſſeſſion; and on writs of right, 
where the right itſelf is queſtionable, no damages are 
given, becauſe no wrong done till the righ: be determin- 
ed; alſo that ſtatute extends only to lands, whereof the 
huſband died ſeiſed; and therefore judgment for the da- 
mages was reverſed, becauſe the jury did not find that 
the huſband died ſeiſed; for otherwiſe ſhe ſhall have no 
damages ; as if the huſband aliens and takes back an 
eſtate for liſe, the wife ſhall recover Dower, but no da- 
mages; becauſe this dying ſeiſed was only of an eſtate 
of ſreeheld; but if he makes a leaſe for years only, ren- 
dering rent, ſhe ſhall recover a third part of the reverſion 
with a third part of the rent and damages, becauſe there 
he died ſeiſed as the ſtatute ſpeaks. Co. Lit. 32: Dyer 
284. pl. 33: Yelv. 112: Dr. & Stad. lib. 2. c. 13. 9 166: 
2 Int. 80. 

Damages muſt be after demand of Dower, for the heir 
is not bound to aſſign this proviſion till demanded, be- 
cauſe the law caſts the freehold of the whole upon him, 
which he cannot divide without the concurrence of the 
wife; but a demand % pas beſore good teſtimony is ſuth- 
cient; and if the heir appear the firſt day on ſummons, 
and plead that he hath been always ready, and till is, to 
render her Dower ; ſhe may plead ſuch requeſt; and iſſue 
may be taken upon it; but the /eoffee of the heir cannot 
plead tout temps priſi, becauſe he had not the land all the 
time ſince the death of the anceſtor, and therefore the 
ſhall recover the meine profits, and damages againſt him, 
and if he hath not provided his indemnity and recom- 
pence againſt the heir, it is his own folly. Co. Lit. 32. 

If the heir or feoffee aſſign Dower, and the wife ac- 
cepteth thereof, ihe loſes ler damages, becauſe having 


the Dower, which is the principal, ſhe cannot ſue for 


the damages, which are but conſequential or acceſſory, 
Co. Lis. 33 a. 

Damages are given in Dower from the death of the 
huſband and to the return cf the writ of enquiry, though 
the writ ot ſeiſin iſſued a year before, but was not exe- 
cuted. Hurdw. 19, Wc. Where there are two jointe- 
nants in Doaver, and one dies after judgment tor da 
mages, and his keir and the other jointenant bring error, 
the value from the time of the judgment to the affirm- 
ance, cannot be recovered againſt the ſurviving plaintiff 
in error only. I. 50.—vee 2 Stra. 271, On a writ of 
Dower, damages cannot be awarded by 16 Car. 2, with- 
out ſpeeding a writ of enquiry. Hard. 5 l. 


— 


DRI 
DOWL and DEAL, A 4wifm: from the Brit. Dal, 


diva, from the Sax. dzlan, 1. e. dividere, and from 
thence comes the word dealing. So the ſtones which are 
laid to the boundaries of lands, are called dowle /ores, 
i. e. ſuch as divide the lands. Couel. 

DOWRY, D Mulieris.} Was in ancient time applied 
to that which the wife brings her huſband in marriage; 
otherwiſe called maritagium, or marriage goods: but 
theſe are termed more properly, goods given in marriage, 
and the ma.riage portion. Co. Lit. 31. This word is 
often confounded with Dower ; though it hath a different 
meaning from it. 

DOZEIN, A territory or juriſdiction, mentioned in 
the ſtatute of Yiew and Frankpledge, Stat: 18 Ed. 2.mSee 
Dec iners. 

DOZEN PEERS. Were 7wwelve peers, aſſigned at the 
inſtance of the 4arons in the reign of K. H. III to be 
privy councillors to the King, or rather con/ervators of the 
kingdom. 

DRACO REGIS, The ſtandard n, or military 
colours, borne in war by our ancient Kings, having the 
figure of a dragon painted on them, Kog. Hoved. ſub. ann. 
1191. 

DRAGS, Seem to be floating pieces of timber fo 
Joined together, that by ſwimming on the water they may 
bear a burden or load of other things down a river. Sat. 
6 H. 6. c. 15. | 

DRANA, A drain or water-courſe ; ſometimes writ- 
ten dect a. M&S. antig. 

DRAPERY, Pannaria.] Is uſed as a head in our old 
ſtatute- books, extending to the making and manufactu- 
ring of all ſorts of woollen cloths. See titles Clothiers, 
Manufa#turers. 

DRAW-LATCHES, Were thieves and robbers: 
Lombert in his Eiren, lib. 1. cap. 6, calls them 1b:ieves, 
waſters, and roberd/men ; the two laſt words are grown out 
of uſe, They are mentioned in Satt. 5 E. 3. c. 14. and 
73. $- 6 3 

DRELGERMEN, Fiſhers for oyſters, Oc. Stat. 2 Geo. 
2. c. 19.—See titles 7%, Ovffers. 

DRTIT-DREIT, or DROIT-DROIT, jus duplica> 
tum, ] Are words ſignify ing formerly a double right, vx. 
of poſſeſſion, and of property or intereſt. Brag?. {:5. 4. 
cap. 27: Co. Lit. 266.-—See 2 Comm. 199, and this Dict. 
title ate. 

DRENCHES, or DRENGES, Dreng:i.] Tenants 12 
capite. Mon. Angl. tom. 2. fol. 598. And according to 
Spelman, they are ſuch as at the coming of William the 
Conguerer, being put out of their eſtates, were aſteru ards 
reſtored thereunto; on their making it appear that they 
were owners thereof, and neither in auailio, or confilio, 
agaiult him. Heelns. 

DRENGAG!, Drengaginzr.] The tenure by which 
the drenches or crenges held their lands. Tu 21 Ed. z. 
Eber. & Nor ihumberland. Ret. 191. 

DRIFT OF THE FOREST, Agitatio animalium in 
Foreſia.] A view oz examination of what cattle are in 
the /c-;/#, that it may be known whether it be ſurcharged 
or nut; and who'e the beaſts are, and whether they are 
commonable, Sc. Theſe drifts are made at certain times 
in the year by the oflicers of the fore; when all the catile 
of the fore)? arc driver into fome pound or place incloted, 
fur the purpoſes afurementioned ; and to the end it may 
be diſcovered, whether apy cattle of ſtrangers be there, 

which 


DRI 


which ought not to common. Man. par. 2. c. 15: Stat. 
32 H. 8. c. 13: 4 Ii. 309 —vee title Foreſt. 

DRINK LEAN, in ſome records Potura Drinklean.] 
A contribution of tenants, in the time of the Saxors, to- 
wards a potat/on, or ale, provided to entertain the lord, 
or his ſteward. 

DROFDENE, Among the Saxon, a grove, or woody 
place, where cattle were kept; and the keeper of them 
was called Dre/man. Domeſday. 

DROFLAND, or DRYFLAND, San.] A tribute 
or yearly payment made by ſome tenants to the King, or 
their landlords, for driving their cattle through a manor 
to fairs or markets. Cowel. 

DROIT, Right, Is the higheſt writ of all other real 
writs whatſoever, and hath the greateſt reſpect, and the 
moſt aſſured and final judgment; and therefore 1s called 
a writ of right, and in the old books Droit. Co. Lis. 158. 
There are divers of theſe writs uſed in our law, as 


As to all which ſe- 
veral writs of right, 
and their various uſes, 
ſee Redo, and Writs; 
and the ſeveral titles 


DroiT pr Apvowsos, 

Droir vt Dowts. 

DROlT DE GarDE. 

DROIir PATENT. 

DrorT RaTIONABILI PARTE, 
Dor sus DiscLatMuR, 


| } belong. 
Alſo conſult Booth on Real Actions. 


DROMONES, DROMOS, DROMUNDA, Ships of 
great burden; Men-of-war. JFa/jug. Amo 1292.—Mat. 
Paris. ſub ann. 1191. | 

| DROVERS, Thoſe that buy cattle in one place to ſel! 
in another: they are to be married men and houſehold- 
ers, and be licenſed, by Star. 5 Eliz. c. 12; that part of 
the ſtatute directing them to be married and houſeholders, 
is now totally diſregarded. See title Catile. 

DRUGGERIA, A place of e, or drug fer's ſhop. 

DRUNKENNESS, Is an offence for which a man 
may be puniſhed in the Eccleſiaſtical court; as well as by 
juſtices of peace by ſtatute. | 

By Stats. 4 Jac. I. c. 5: 21 Jac. 1.c. 7, If any per- 
ſon ſhall be convicted of drunkenneſs by the view of a juſ- 
tice, oath of one witneſs, &c. he ſhall forfeit five ſhil- 
lings for the firſt offence, to be levied by diſtreſs and ſale 
of his goods; and for want of a diltreſs ſhall fit in the 
ſtocks Aix hours; and for the ſecond offence, he is to be 
bound with two ſureties in ten pounds each, to be of the 
good behaviour, or be committed. 2 

Tippling, is a ſpecies of drunkenneſs. By Stat. 1 Fac. 
. c. 9. $2, 3: 1 C. 1. e. 4: 21 Jac. 1. . 7. $4, If any 
inn-keeper, victualler, or ale-houſekeeper, ſhall ſuffer 
any perſon (except travellers, and labouring people at 
their dinner hour) to continue drinking or tippling in 
an alchouſe, Oc. he ſhall forfeit 10s, to the poor, to be 
recovered by diſtreſs, or the party offending to be com- 
mitted till payment; and diſabled to keep an alehouſe 
for three years. 

By Stats. 4 Fac. I. c. 5. 4: 1 Jac. 1.c.9: 21 ac. 
1. c. 7: 1 C. 1. c. 4, The perſons tippling ſhall forfeit 
35. 4d. or be ſet in the ſtocks for Ah. hours. And an 
alehouſe-keeper tippling ſhall be diſabled to keep an ale- 
houſe for three years. 7 Jac. I. c. 10. | 

See further titles Churchwarden 3 Conſtable, 


to which theſe writs 


- Fleta.—See- title Bastel. 


| then they meet and fight a Duel, and one kill the other, 


DUE L. 


He who is guilty of any crime, through his own volun. 
tary drunkenne/s, ſhall be punithed for it as if he had been 
ſober. Co. Lit. 247: 1 Hawk, P. C. 3. It has been held, 
that drankenne/s is a ſufficient cauſe to remove a magi- 
ſtrate: and the proſecution for this offence by Stat. 4 Jac. 
1. c. 5, was to be, and ſtill may be, before juſtices of 
peace in their ſeſſions, by way of indictment, c. 

Equity will not relieve againſt a bond, Sc. given by a 
man when drunk, unlefs the drunkenneſs is occaſioned 
through the management or contrivance of him to whom 
it is given. 3 P. Vel. 130 in . 1 Ii. 247 : Plwd. 19; 
and this Dick. titles Bond ; Fraud; Chancery. 

DRY EXCHANGE, Cambium Siccum.] A term in- 
vented in former times for the diſguiſing and covering of 
uſury ; in which ſomething was pretended to paſs on both 
ſides, whereas in truth nothing paſſed but on one fide, 
in which reſpect it was called 4%. Stat. 3 H. 7. 4. 5.— 


See Cownel. 


DRY RENT, A rent reſerved without clauſe of 
diſtreſs. See Rent-/ech. | 

DUCES TECUM, Is a writ commanding a perſon 
to appear at a certain day in the Court of Chancery, and 
to bring with him ſome writings, evidences, or other things 
which the court would view. Reg. Orig. So ſubpwnas 
duces teeum, are often ſued out at Commons law, to com- 
pel witneſſes, to produce, on trials, at Ni, prius, deeds, 
bonds, bills, notes, books, or memorandums, &c. which 
are in their cuſtody or power, and which relate to the 
iſſue in queſtion. But if they are in the poſſeſſion or 
power of the adverſe party or his attorney, 1t is cultom- 
ary to give notice to the attorney to produce them, and 
on proof made in open court, before the judge of N 
prins, of ſuch notice, the court generally compels the at- 
torney, or his client to produce the ſame, if nrateriz], 
If not produced, pars! evidence may be given of their 
contents. See titles Evidence; Trial. 

Ducks TECUM LiceT LaxnGcvipus, A writ directed 
to the ſheriff, upon a return that he cannot bring his 
priſoner without danger of death, he being ade languidrs; 
then the court grants a habeas corpus in ihe nature of a 
duces tecum licet Ianguidus. Book Entr. But this is now 
out of uſe ; and where the perſon's life would be endan- 

ered by removal, the law will not permit it to be done. 

DUCKING-STOOL. See Ca/tigatory. 


DUES, eccle/ta/tical, non-payment of. Various Dues 


| to the clergy, are cognizable in the ſpiritual court; 


which makes decrees for their actual payment. . Ofer- 
ings, oblations, and obventions, not exceeding the value of 
405. may by Stat. 7 IF 8 . z. c. 6, be recovered in a 
ſummary way, before two juſtices of peace, 

DUEL, Dzel/um ] In our ancient law is a fight be- 
tween perſons in a doubtful caſe for the trial of the truth. 
But this kind of Duel is diſ- 
uſed ; and what we now call a Duel is, a fighting between 
two, upon ſome quarrel precedent : wherein, if a perſon 
is killed, both the principal and his ſeconds are guilty 
of murder, and whether the ſeconds fight or not. H. J. 
C. 47, 51. . 

It two perſons quarrel over night, and appoint to fight 
the next day ; or quarrel in the morning, and agree to 
fight in the afternoon ; or ſuch a conſiderable time after, 
by which it may be preſumed the blood was cooled ; and 


it 


DUEL 


it is murder. 3 IH. 52: H. P. C. 48: Kel. 56. And 
whenever it appears, that he who kills another in a Duel, 
or fighting on a ſudden quarrel, was maſter of his temper 
at the time, he is guilty of murder; as if after the 
quarrel he fall into another diſcourſe, and talk calmly 
thereon; or alledge that the place where the quarrel hap- 
pens is not convenient for fighting; or that his ſhoes are 
too high, if he ſhould fight at preſent, Oc. Kt. 56: 
1 Lev. 180. 

If one challenge another, who refuſes to meet him, but 
tells him that he ſhall go the next day to ſuch a place 
about buſineſs, and then the challenger meets him on the 
road, and afſaults the other; if the other in this cafe kill 
him, it will be only manſlaughter; for here is no accept- 
ance of the challenge, or agreement to fight: and if the 
perſon challenged refuſeth to meet the challenger, but 
tells him that he wears a ſword, and is always ready to 
defend himſelf; if then the challenger attack him, and 
is killed by the other, it is neither murder nor man- 
ſlaughter, if neceſſary in his own defence. Kel. 56.—See 
further at length title Mader; and as to Challenges, title 


. Challenge to Fight. 


DUKE, Lat. Dux, Fr. Duc, à Ducendo.] Signified 
among the ancient Romans, ducterem exercitus, ſuch as 


led their armies; ſince which, they were called duces, 


and were governors of provinces, &c. In ſome nations, 
the ſovereigns of the country are called by this name; 
as the Duke of Savoy, c. In England, the title of Duke 
is the next dignity to the Prince of Males: and the firſt 
Duke we had in England was Edvard the Black Prince, fo 
famed in our Eugliſh hiſtories for heroick actions; who 
was created Duke of Cornwall in the 11th year of King 


£4. III. After which, there were more made in ſuch 


manner as that their titles deſcended to their poſterity. 
They are created with ſolemnity, per cinfrram gladit, 
capfe & circuli aurei in capite inipoitionem. Cambd, Brit. 
p. 166.—-See title Peer, 

DUM FUIT INFRA ZZTATEM, A writ whereby 
an infant who had made a feofiment of his lands, when 
he came of full age, might recover thoſe lands and rene- 
ments which were ſo aliened: and within age, he might 
enter into the land, and take it back again, and by his 
entry he ſhould be remitted to his anceſtor's right. New 
Nat. Fr. 426. If the huſband and wife alien the wife's 
lard, during the nonage of both of them, the wife at her 
full age after the death of the huſband, {hall bave a writ 
of dum fuit infra etatem. M. 14 E. 3. By this writ to 
the ſheriff, he ſhall command A. that he render to B. 
who is of full age, two meſſuages and lands, Sc. which 
B. demiſed to him, wie be ras dit hin age, as he faith; 
or into which the (aid A. hath not entered, but by C. 
to whom the ſaid B. the ſame demiled ; and unleſs, Oe. 
F. N. B. 477. —See title Infant. | 

DUM NON FUIT COMPOS MENTITHS, Is a writ 
that lay where a man not of ſound memory aliened any 
lands or tenements, againſt the alience. And he ſhall 
alledge that he was not of /aze memory, but being viſited 
with infirmity, loft his diſcretion for a time, ſo as not to 
be capable of making a grant, c. New Nar. Br. 449. 
See title Diſability; Lunatic; and F. N. B. 202. 

DEN, Down, Which termination is now varied into 
len; it ſignifies a mountain or high open place; ſo that 
the names of thoſe towns which end in %, or don, as 

Vou. I. 


q 


DURESS. 


Abe lon, Sc. were either built on hills, or near them in 
open places. Dome/lay. 

DUNSETTS, Thoſe wha dwell on hills or moun- 
tains. | 
DUNUM; Dux, Dunmarinum, A down or hill. Charts 
MSS. 

DUODENA, A jury of twelve men. Hulſig. 256. 

DUODENA MANU, Twelve witneſſes to purge a 
criminal of an offence. See titles Jurare duedecimd manu z 


Wager & Lato. 


DUPLEX QUERELA, A proceſs eccleſiaſtical. See 
Double Buarrel. 
DUPLICATE. Is uſed for the ſecond letters. patent, 


granted by the Lord Chancellor, in a caſe wherein he 


had before done the ſame; which were therefore thought 
void. Cromp. Furi/d. fel. 215. But it is more commonly 
a copy or tranſcript of any deed or writing, account, &c, 
or a ſecond letter, written and ſent to the ſame party 
and purpoſe as a former, or a copy of diſpatches for fear 
of a miſcarriage of the firſt, or for other reaſons. See 
Stat. 4 Car. 2. c. 10. 

It is alſo the name of the diſcharge, given by the 
quarter ſeſſions, &c. to an ht debtor, who takes the 
benefit of an act, for relief of iz2/olvent debtors, with re- 
ſpe& to the impriſonment of their perſons. —See title Ja- 


ſelvent, —See allo title Pawrnbrokers. 


DUPLICITY in p/cad/ng. This muſt be avoided as 
it begets confuſion. Every plea mult be ſimple, intire, 
connected and confined to one ſingle point: it muſt ne- 
ver be entangled with a variety of diſtinct independent 
anſwers to the ſame matter; which muſt require as many 
different replies, and introduce a multitude of iſſues 
upon one and the ſame point. See titles Double Plea ; 
Plead, ing . : 

DURANTE ABSENTTA, Adninitration. An ad- 
miniſtration granted when the executor is out of the 
realm, to continue in force until his return. Sce this Dict. 
title Executor. 

DURAN'TE MINORE AÆTATE, 44nini7ration. An 
infant cannot act as executor until ſeventeen, during 
which minority this adminiftration is granted. See title 
Executor. 

DURDEN, A thicket of wood in a valley, Co:ve!, 

DURESS, Drwuriti-s, Conftramt,] Whatever is done 
by a man to ſave either life or limb, is looked uponas 
done by the higheſt neceſſity and compulſion. Therefore 
if a man through fear of death or mayhem, is prevailed 
upon to execute a deed, or do any other legal act, theſe, 
though accompanied with all other requiſite ſolemnities, 
may be afterwards avoided, if forced upon him by a well- 
grounded appieheniion of Jofing his life, or even his 
limbs in caſe of non-compliance. 2 ff. 483.—And the 
ſame is alſo a ſuicient excuſe for the commiſſion of many, 
miſdemeanours. The conſtraint a man is onder in theſe 
circumſtances, is called in law Dur; of which there 


are two forts, Dure/s of Jmpriſonment, where a man actu- 


ally loſes his liberty; and Purgſ per minas ; (by threats) 
where the hardſhip 1s only threatened and impending. 
If a man is under Durej5 of Apr iin ment, or illegal re- 
ſtraint of liberty, until he ſeals a bend or the like, he 
may alledge this Dureſs, and avoid the extorted bond. 
But if a man be Jawfully impriſoned, and either to pro- 


cure his diſcharge, or on any other ſair account, ſeals a 
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DURESS. 


bond or deed, this is not by Dureſs of impriſonment, 
and he is not at liberty to avoid it. 2 J. 482. See this 
Dict. title Priſoner. 

Dureſs per minas, is either for fear of loſs of life, or 
elſe for fear of mayhem or loſs of limb. And this fear 
muſt be upon ſufficient reaſon ; nor /u/picio cujuſlibet want 
et meticulofs heminis, ſed talis gui poſſit cadere in virum con- 
Rantem. Bra. I. 2. c. 5.— A fear of battery, (or being 
beaten) though never ſo well grounded, is no Duareſs ; 
neither is the fear of having one's houſe burned, or one's 

oods taken away and deſtroyed ; becauſe in theſe caſes, 
mould the threat be performed, a man may have ſatis- 
faction by recovering equivalent damages; but no ſuit- 
able atonement can be made for the loſs of life or limb. 
2 Lift. 483,—See 1 Comm. 131, 6. 

Az to criminal eaſes —In time of war or rebellion, a 
man may be juſtified in doing many treaſonable acts by 
_ compulſion of the enemy or rebels, which would admit 
of no excuſe in time of peace. 1 Hal. P. C. 50. This 


however ſeems only or at leaſt principally to hold as to 


poſitive crimes, ſo created by the laws of Society; and 
which thereſore Society may excuſe ; but not as to natu- 
ral offences ſo declared by the laws of God. Therefore 
though a man may be violently aſſaulted, and hath no 
other poſſible means of eſcaping death, but by killing an 
innocent perſon ; this fear and force ſhall not acquit him 
of murder, for he ovght rather to die himſelf than eſcape 
by ſuch means. 1 Hal. P. C. 51. But in ſuch a caſe he 
is permitted to kill the aſſailant ; for there the law of na- 
ture and ſelf defence have made him his own protector. 
4 Comm. 30, —See this Dictionary, titles Baron and Feme ; 
Felony ; Murder, &c. 7 

Further as to civil caſes, —It has been adjudged, that if 
a man makes a deed by Dureſi done to him by taking of 
his cattle, though there be no Dure/5 to his perſon, yet 
this ſhall avoid the deed. 2 Danv. Abr. 686. If a perſon 
threaten another to make a deed to a third perſon, it is 
by Dure/5, and void; as if ſuch third perſon had made 
the threatening. 2 nt. 482: 3 Inf. 92: 4 Ii. 97. And 
where a man is impriſoned until he makes a bond at an- 
other place; if afterwards he doth it when at large, the 
bond is by Dweſs, and void. 

If a perſon be arreſted upon an action at the ſuit of 
another, and the cauſe of action is not good, if he make 
a bond to a ſtranger, it is not Dure/5; though if he make 
it to the plaintiff, it is, and being ſued upon the bond, 
he may plead it was made by Dwre/5, and fo avoid it: 
alſo the party ſhall have an action for the falſe impriſon- 
ment itſelf. 1 Rep. 119: Perk. $ 16: Cremp. Jur. 296: 
1 Lil. Abr. 494. 
proce/s, the action mult be a /pecial actien on the caſe, not an 
action of rre/pafs wi ct armis. 

If one impriſoned make an obligation by Dureſs, and 
after he is at large, takes a defeaſance upon it; this will 
eſtop him to ſay it was made per Dure/s. And where A. 
and B. by Dureſs to B. ſeal a bond or deed, it may be 
good as to A. that was never threatened. 3 H. 6. 16: G10. 
17: Mich. 7 Jac. 1.—8See 43 E. 3. 10: 2 Danv. 686. 

A man ſhall not avoid a deed by Dure/s of a ſtranger: 
for it hath been held that none ſhall avoid his own bond 
for the impriſonment or danger of any other than of him- 
ſelf only. Cro. Fac. 187. Yet a ſon ſhall avoid his deed 
by Dureſf of the father: and the huſband ſhall avoid a 
deed made by Dure/s of the wife; though a ſervant ſhall 


If the arreſt is under colour of 44 


DURHAM. 


not avoid a deed made by Dure/s of his mafter, or the 
maſter the deed ſealed by Dureſs of his ſervant. 2 Daxw, 
686. If a man is taken by virtue of a proceſs iſſuing out 
of a court that hath not power to grant it; or in cuſtody 
on a falſe charge of felony, Oc. and for his enlargement 
and diſcharge gives bond, ©, this may be avoided, as 
taken by Dure/3. Cro. El. 645: 4 Inft. 97 : Allen 92. 

A ſtatute-merchant may be avoided by audita gaerela, 
becauſe it was made by Dar, or impriſonment. A will 
ſhall be avoided by Drre/5 or menace of impriſonment. 
A feoffment made by Dure/5 is voidable ; but not void. 
But no averment ſhall be taken againſt a deed inrolled, 
that it was made by Die. 1 Rol. Abr. 862: 2 Daub. 
688. A marriage had by Dure/5 is voidable : and by 
Stat. 31 H. 6. c. 9, obligations, ſtatutes, c. obtained 
of women by force, to marry the perſons to whom made, 
or otherwiſe, unleſs for a juſt debt, are declared void. 
If a perſon executes a deed by Durgſe, he cannot plead 
non ef? factum, becauſe it is his deed; though he may 
avoid it by ſpecial pleading, and judgment S a#io, Oc. 
5 Rep. 119. Records may not regularly be ſaid to be 
made by Dure/s, and therefore ſhall not be avoided by 
this plea or pretence. 2 Shep. Abr. 3 19.—8ee further this 
Dict. title Fraud; Fine, Oc. | 


DURHAM, The biſhoprick of Durham was diſſolved, 
and the King to have all the lands, Sc. by Stat. 7 Ed. 6. 
But this act-was afterwards repealed, and the biſhoprick 
newly erected, with all juriſdiction eccleſiaſtical and tem- 
poral annexed to the County Palatine. The juſtices of 
the County Palatine of Durbam may levy fines of lands 
in the county: and writs upon proclamation, c, are to 
be directed to the biſhop. Stats. 5 Elis. c. 27: 31 Ris. 
c. 2. Writs to elect members of parliament in the County 
Palatine of Durham thall go to the biſhop or his chan- 
cellor, and be returned by the ſheriff, c. Stat. 25 Car. 
2. c. 9.— See further title Cœunties-Palatine. 

As to the Courts of which three Counties, and the Royal 
Franchiſe of Z/y, we may here inſert what was there omitted. 
They are a ſpecies of private courts of a limited local juriſ- 
diction, and having at the ſame time an excluſive cogni- 
rance of pleas in matters both of law and equity. 4 /u/. 
213, 8: Finch. R. 452. In all theſe, as in the Princi- 
pality of Vals the King's ordinary writs iſſuing under 
the Great Seal out of Chancery do not run ; that is they 
are of no force. For as originally all jura regalia were 


granted to the Lords of theſe Counties-Palatine, they 


had of courſe the ſole adminiftration of jultice, by their 
own judges appointed by themſelves, and not by the 
Crown. It would therefore be incongruous for the King 
to ſend his writ to direct the judge of another's court in 
what manner to adminiſter juſtice between the ſuitors, 
But when the privileges of theſe Counties-Palatine were 
abridged by Sat. 27 H. S. c. 24, it was allo enacted, 
that all writs and proceſs ſhould be made in the King's 
name, but ſhould be teſted or witneſſed in the name of the 
owner of the Franchiſe, Wherefore all writs whereon 
actions are founded, and which have current authority 
here, muſt be under the ſeal of the reſpective franchiſes ; 


the two former of which, Chefer and Laucaſber, are now 


united to the Crown, and the two latter (Durham and 
Ely) under the government of their ſeveral bithops. And 


the judges of aſliſe who fit therein, fit by virtue of a ſpe- 
cial commiſlion from the owners of the ſeveral franchiſes, 
| and 


0 


DUR 


and under the ſeal thereof, and not by the uſual com- 


miſſions under the Great Seal of Eng/and. 3 Comm. 78. 

DURSLEY, Signifies Shut without wounding or 
bloodſhed, vulgo dry blows. Blount. 

DUSTY-FOOT, See Court of Piepowder. | 

DUTCHY COURT or LANCASTER, See titles 
Chancellor of the Dutchy of Lancaſter ; Counties-Palatine. 

DUTIES of per/ors. Allegiance is the duty of the people, 
protection the duty of the magi/frate; yet they are recipro- 
cally the rights, as well as duties of each other. Allegiance 
is the right of the magiftrate, and protection the right of 
the people. 1 Comm. 123. 

DUTY, Any thing that is known to be due by law, 
and thereby recoverable, is a 4% before it is recovered ; 
becauſe the party intereſted in the ſame hath power to re- 
cover it. 1 Lill, 495. 


DWELLING-HOUSE, A man may aſſemble people 


together lawfully (at leaſt if they do not exceed eleven) 
without danger of raiſing a riot, rout, or unlawful aſ- 
| ſembly, in order to protect and defend his houſe ; which 


ke is not permitted to do in any other caſe. 1 Hal. P. C. 
547: 4 Comm. 224.,—See titles Burglary ; Riot. 

DWINED, Conſumed; from whence comes the word 
awindle. 5 


| 


DYS 


DYERS, By Sta. 3 4 E. 6. c. 2, No dyer may dye 
any cloth with orchel; or with Brazil, to make a falſe 
colour in cloth, wool, Sc. on pain of 20s, By Stat. 
23 Elia. c. 9, Dyers are to fix a ſeal of lead to cloths, 


with the letter M. to ſhew that they are well mathered, 


Kc. or forfeit 3 5. 4d. per yard. By Stat. 23 Geo. 3. c. 15, 
ſeveral penalties are inflicted on ayers, who dye any cloths 
deceitfully, and not throughout with woad, Indico and 
mather ; dying blue with logwood to forfeit 20. Dyvers 
in London are ſubject to the inſpection of the Dyers“ Com 
pany, who may appoint ſearchers; and out of their limits, 
juſtices of the peace in ſeſſions to appoint them: oppo- 


ſing the ſearchers, incurs 104. penalty.,—See this Dict. 


title Labourers; Manufacturers. 

DYKE-REED, rather DYEE-REVE, An officer that 
hath the care and overſight of the dykes and drains in 
fenny countries; as of Deeping fens, Ec, mentioned in 
Stat. 16 ET 17 Car. 2. c. 11. 

DYRGE or DIRGE, A mournful ſong over the dead ; 
from the Teutonick ne, laudare, to praiſe and extol, 
whence it is a laudatory ſong. Cowel. 


DYRENUM, A ditty or ſong.—Venire cum toto ac 


pleno dyreno ; to ſing harveſt home. Paroch. Autig. 320. 
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EA 


ADLING, See Adcling. | | | 

EAHALUS, from the Sax. Fale, Cervifia, & Hus, 

Domus. ] An ale-houſe: In the laws of King Alfred we 
often find this word. 

EALHORDA. The privilege of afüſing and ſelling 
ale and beer. It is mentioned in a charter of King Hun. 
II, to the abbot of Glafonbury. | 

EALDERMAN, or Ealilorman.] Among the Saxons was 
as much as Earl with the Danes. Canibd. Brit. 107. Alſo 

an elder, ſenator, &c. Ealdermen or aliler men, are now 
thoſe that are aſſociated to the mayor or chief officer in 
the common council of a city or borough town. Stat. 
24 H. 8. c. 13. See titles Aldermen; Squire's Ang. Sax. Gov. 


107, 161, 220, u. 257. u. and Lord Ly. Hit. H. II. V. 


1. 215. ö 

EA RL. Sax. Zorle, Lat. Comes. ] This it is ſaid was a 
great title among the Saxous, and is the moſt ancient of 
the Eu liſb peerage, there being no title of honour uſed by 
our preſent Nobility that was likewiſe in uſe by the Saxons, 
except this of Far; which was uſually applied to the 
Firſt in the Royal Line. Yer/tegan deriveth this word from 
the Dutch Ear, i. e. Honour, and Ethel, which ſignifies 
Noble: But whenceſoever it is derived, the title Earl 
was at length given to thoſe who were aſſociates to the 
King in his council and martial actions; and the method 
of inveſtiture into that dignity was per cineturam gla- 
dii, without any formal charter of creation. Dug- 
dal:*s TWarwickſh; 302. William the Firſt, called the 
Congueror, gave this dignity in fee to his Nobles, annex- 
ing it to this or that county. or province; and allot- 


ing them for the maintenance of it a certain portion of | 


money ariſing from the prince's profits, for the pleadings 
and forfeitures of the provinces. Camd. And formerly 
one Earl had divers ſhires-under his government, and had 
lieutenants under him in every ſhire, ſuch as are now. 
Ferit; as appears by divers of. our old ſtatutes. Corvel. 


But about the reign of King Jon and ever ſince, our | 
Kings have made Earl. of counties, Sc. by charter; 


giving them no authority over the county, nor any part 
of the profits ariſing out of it; only ſometimes they have 
had an annual fee out of the Exchequer, c. 
Comes, was heretofore- correlative with commitatus; and 
anciently there Was no Eu, but had a: ſhire or county 
for his earldom ; but of: late times the number of Earl. 
very much increaſing, ſeveral of them have choſen for 
their titles ſome eminent part of a county, conſiderable 
town, village, or their own ſeats, c. Beſides theſe lo- 
cal Em; ; there are ſome perſonal and honorary ;. as Ear/- 
Alarfpal of England; See titles Conftable; Court of Chivats 
Ty ; and others nominal, who derive their titles from the 
names of their families. Lex Conſtitutiouis, p. 78, Their 


Rlace is next to a Marquis, and before a Viſcount :. Aud |. 
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An. Earl, 


— 


EAST 


as in very ancient times, thoſe who were created Coun's or 
Earls, were of the blood royal; our Britiſb monarchs to 
this day call them in all public writings, © Our molt dear 
Couſin :** They alſo originally did, and ſtill may uſe the 
ſtyle of Nos. See titles Counter; Peers; Sheriff. 
EARNEST. Money paid in part of a larger ſum, or 
part of the goods delivered, on any contract, Se. which 
being done by way of carne/, the property of the goods is 
abſolutely bound by it: And the sher may recover the 
goods by action, as well as the vendor may the price of 
them. And by the ſtatute of frauds, Star. 29 Car. 2. c. 
3, No contract for ſale of goods, to the value of 101. 
or more, to be valid, unleſs ſuch carne is made or given. 
See title Frauds. "2 
-EASEMENT, Aifamentum, from the Fr. Aiſe, Com- 
moditas.] Is defined to be a ſervice or convenience, which 
one neighbour hath of another, by charter or pre/cription, 
without profit; as a way through his land, a fink, or 
ſuch like. Kc. 105, A perſon may preſcribe to an 
eaſement in the freehold of another, as belonging to ſome 
ancient houſe, or to land, Sc. And a way over the land 
of another; a gate-way, water-courſe, or waſhing place 
on another's ground, may be claimed by preſcription as 
eaſements, But a multitude of perſons cannot preſcribe z 
though for an ment they may plead cuſtom. C. Jac. 
170: 3 Leon. 254: 3 Mod. 294. To allege an eaſement 
by conſuewit only, is the beſt way: And things of neceſ- 
ſity ſhall not be extinguiſhed by unity of poſſeſſion ;. 
but a way of ee may be thus extinguiſhed. Lil. Abr. 


496. See title Preſcription. 


EASTER. The name of a goddeſs which the Saxons 
worſhipped in the month of April, and ſo called, becauſe: 
ſhe was the goddeſs of the Ea/?. Blow. In our church 
it is the feaſt of the Paſſover, in commemoration of the 


. ſufferings of our Saviour, 


EAST-INDIA COMPANY. 

A Corporation or UNITED Couraxny or M- 
CHANTS OF ENGLAND TRADING TOTHzE EasT INpins;)? 
which name is given to them in Stat. 6 {nn.c. 17.9 13. 
More explicitly, according to their charter, and the ad- 
juſtment of their rights by Star. g & 10 IL z. c. 44. 5. 
613; trading * into, and” from, the Ea/t-Indics, in the 
countries and parts of {fa and Mica, and in, to, and 


from the iſlands, ports, havens, cities, creeks, towns, and 


places of A/fia, Africa and America, or any of them be- 
yond the Cape of Good Hope, to the Straights of Magellan, 
where any trade or traftick of merchandize is or may be 
uſed or had, and to and from every of them.” 


Te Laws 


EAS T-IN DIA COMPANY. 


The laws relative to this important Company, ſhall 
be conſidered in the following order. 


I. The Or161n, and Union of the Old and New 
Eaſt India Companies. 

II. The STATE of the preſent Eaſt India Company, and 

' the Regulations by certain Statutes, and otherwiſe 

relating thereto. 


III. 
IV. 


ſent Eaſt India Company. 

STATUTES relative to the preſent Eaſt India Com- 
pany ; particularly the Statute 33 Geo. 3. c. 52, 
« for ſettling the Government and Trade of India, and 
for the Arpropriatiom of the Territorial Revenues and 


Profits of the Trade.“ 


I. Tax rassaGe by ſea to the peninſula of India, 
and the Eaſtward part of the Continent of Ala, the pre- 
ſent ſeats of our A/atic trade, was not diſcovered till 
about the latter end of the 15th century; and, of the 
various attempts made from hence by individuals, to 
open a trade thither, none proved ſucceſsful until Queen 
Elizabeth A. D. 1600, eſtabliſhed the firſt incorporated 
Company by the name of be London Eaft India Company. 
After a long ſeries of diſaſters and loſſes this Company 
obtained from the country powers of IJudia, at a great ex- 
pence, the privilege of a limited trade in certain parts of 
India, and Perfia ; and of making (mall ſettlements or 
houſes of trade called Fa#ories for the reſidence of their 
factors and ſervants. In thoſe times the charters of the 


crown, and the powers which they conveyed were not 


thought to require parliamentary ſanction; nor was it 
till after the Reſtoration that the rights or authorities 
derived under them to the Company, were firſt called in 
queſtion. 

By the interruptions, however, of ſpeculative adven- 
turers, called Interlopere, who had begun to reſiſt the ex- 
cluſive claims of the Old Company, under their char- 
ters, on the ground of their wanting the ſanction of par- 
liamentary authority, and by occaſional failures of inveſt- 
ments of goods from abroad, and the then not unfre- 
quent loſſes uf ſhips in their paſſage, the commerce of 
the Company was often chequered with diſaſters and diſ- 
appointments. 

Notwithſtanding theſe diſcouragements the Company, 
formed by degrees various factories and houſes of trade, 
both in India and Perſia. When by this means they had 
at length become more ſucceſsful, various attempts were 
made to induce the Crown, and even Parliament itſelf to 
interpoſe and revoke the charters of the Company ; ſome 
on pretext that every man had an equal right to trade 
in the E as well as in the Y Julies; while others 
hoped to effect it on propoſals of terms of advantage in 
point of public finance, that they might themſelves be 
erected into an excluſive Company. 

Such was the ſtate of things in 1693; when the Com- 
pany, by an accidental failure in the payment of a ſmall 
duty which had been impoſed on their capital ſtock, 
(See Stat. 48 5W. M. c. 15. F 10, 12,) gave an 
opening to Government to determine their charters, ren- 
dered void by that default: and though in the ſame year 
the Crown to obviate all doubts revived their powers 
and excluſive privileges by a new charter, the Company 


The Ricurs, permanent and temporary, of the pre- 


were obliged to ſubmit to a condition, that their capacity 
of trading ſhould in future be determinable on three 
years' notice. The legal obſtacle to the erecting a new 
Company being thus removed, the Stat. 9 & 10 Vz. c. 
44, was paſſed for borrowing two millions on a loan at 
8 per cent. towards carrying on the war; and as an en- 
couragement to ſubſcribers it was declared, that they 
ſhould be incorporated by a charter from the King into 
a general ſociety; with liberty for each individual mem- 
ber to trade to Iulia, and the other limits of the old 


Company's excluſive charter; ſo that the value of his 


exports exceeded not his ſhare of this loan or capital: 
and that ſuch of the ſubſcribers as ſhould chooſe to con- 
vert their ſubſcriptions into a oint fcb, ſhould be at 
liberty ſo to do, and be incorporated by a ſeparate charter 
by the name of The Engliſh Ea/t India Company; with the 
privilege of trading with and to the amount of ſuch 
joint ſtock. All perſons but thoſe incorporated, and ſuch 
as they ſhould licenſe were prohibited from this trade, 
except the old Company; who had time given them to- 
wind up their commercial affairs. 

The act reſerved a power to determine the charters 
both of the General Society and the New Company after 
September 1711, on repayment of the loan and three 
years notice. 

The bulk of the ſubſcribers having agreed to trade 
as a ſeparate Company, with a joint ſtock, the old. 
Company, to whoſe prejudice the two new corporations 
were to be erected, found means to become members 
for a very large proportion of the loan of two millions, 
With an intereſt thus acquired they joined with the 
Engliſþ Company, and by means of their ſuperior know- 
ledge and poſſeſſions, they obtained a decided influence: 
in the general courts of the new Company,. and thus 
paved the way to that union, which afterwards took. 
place in 1702; and which A. D. 1708 was confirmed. 
by parliament, by Sat. 6 Ann. c. 17. By the terms of this 
union the warehouſes at home and ſhipping, and alſo: 
all the ſettlements and factories of the old Company in 
the Faß, - Indies, Perſia and China, including the iſlands. 
of Bombay and Saint Helena with their dependencies, and 
all their rights and privileges however derived, became 
veſted in the United Company; Except their Body Politic 
which was ſurrendered to the Crown. 

The curious reader may wiſh to learn what became 
of the General Society, whoſe members were individually 
authoriſed to trade, as far as the value of their ſub- 
ſcriptions in goods exported from hence. All that can; 
be diſcovered of them is, that though they were actually 
incorporated by the King's charter, and were therefore 
legally authorized to ſend ſhips to [ia or China, it does. 
not with certainty appear that any one ſhip was ever 
fitted out by them: and that the ſuperior advantages, 
of being concerned in the trade to be carried on. with 
a joint ſtock, were ſo evident that at the time of the 
union of the two Companies, out of the whole loan of 
two millions, only 7, 2001. then remained the property 
of the ſeparate traders of the General Society ; and that 
this ſum alſo was ſoon abſorbed in the United Company, 


whoſe capital or trading ſtock by which their dividend: 


of profits was to be governed, thereupon became fixed 
at Tivo Millions. 


I. Tus 


E AST- INDIA COMPANY. I. 


II. Tor rustr eXLarGemENT of the Company's | 


term took place in 1708: (Stat. 6 Am c. 17;) when 
the United Company bargained with the Public to ad- 
vane 1, 2C0, odo J. as a loan but without any intereſt; 
(or, which operated as the ſame thing, at a reduced in- 
tereſl of ; cent. on the two loans conjointly;) for 
an extenlion of their term, in the exclvhve trade, of 
fitteen yeurs; and thus their nominal trading capital on 
which the dividend was made, became advanced to 
3. 200, ooo /. | "= 

In 1712 the Company petitioned Parliament, (on 
the ground that the term which remained unexpired in 
theic trade was too ſhort to admit their riſking the ex- 
BE of regaining and ſecuring the pepper trade, which 
nad been engrofſed by the Dzzch,) that their corporate 
capacity might be continued, though the debt due to 
them from the Public ſhould be redeemed, In conſe- 
quence of this petition the Stat. 10 An, c. 28 paſſed 
tor repealing all former proviſoes and powers of deter- 
mining their trade or incorporation; but with power 


for the Public to redeem the debt at any time after S-p- | 


tember 1733. And thus the United Company were ſup- 
poſed to have obtained a perpetuity, as well in the exclu- 
live trade as in all their chartered rights and capacities. 
They however ſubmitted themſelves in that reſpect, to 
the pleaſure of Parliament in 1730; when the Szar. 3 
Geo 2. c. 14. Was paſſed for continuing to them their 
excluſive trade till 1766: for which they gave the Pub- 
lie a premium of 200, ooo J. without any return of 
either principal or intereſt, and alſo agreed to a re- 
duction of the rate of intereſt to 4p: cent. on the debt of 
3,200,000 7. and to accept of payment of the principal 
by inſtallments of 500,000 ]. 

In 1744 they contracted for and obtained, by Scat. 17 
Geo. 2. c. 17, a further addition of fourteen years in the 
excluſive trade; for which they lent to the publick one 
million at 3 per cert.—And in 1750 they agreed by Stat. 
23 Ge0.2.c.22,, to a further reduction of the rate of 
intereſt on the former debt, to 3 per cent. 5 

Thus grew the debt of 4, 200, ooo J. from the Public 
to the United Company, carrying with it an annuity of 
126,c00 /. 
annuities; and are now conſolidated with the 3 per cent. 
Bank annuities. See title National Debt. —But the Com- 
pany*s capital or nominal ſum, by which their dividends 
were governed, continued as before at 3,200,0c07; the 
million laſt lent having been raiſed by their bonds, and 
therefore not added to their former capital. 

The next renewal, and the laſt previous to Stat. 33 
Gez. 3. c. 52; (ſtated at large poſt IV ;) was made by 
contract with the public by Stat. 21 Geo. 3. c. 65. 993 
when a further term, determinable in 1794, was grant- 
ed in the excluſive trade on payment of 400,000 J. in 
diſcharge of all claims on the Company by the Public, 
previous to March iſt, 1781: But it was provided that 
after payment of a yearly dividend of 8 per cent. to the 
holders of 7:4ia ſtock, the ſurplus of all the net pro- 
ceeds of their trade and revenues, ſhould be applied, 4 
to the uſe of the Public, and the remaining 5 to the uſe 
of the Company. 

The debts incurred by the Company, in the wars ſub- 
ſiting in India at and after that period, prevented any 
ſuch ſurplus from ariſing; and therefore no participation 
of revenue took. place under this act.— On the contrary 


This was called the 3 per cent. Eaſt India 


| mented with jewels, 


the preſſure of thoſe debts, and the compulſory Cauſes 
of an act of 1784, by which the Company were obliged 
to keep a ſtock of teas always in their ware-houles, 
ſuſlicient for one year's conſumption, rendered it neceſ— 
ſary for them to enlarge their actual trading capital, by 
new ſubſeriptions to 5,000,0007. for which they had 
the ſanction of Parliament granted them by Set. 25 
Ges. 3. c. 62; (explained by Stat. 31 Geo. 3.c.11;) and 
Stat. 29 Geo. 3. c. 65. 

Ia 1783 the Public agreed to forego any participation 
of the funds of the Company under the ſaid Sat. 21 Geo, 
3. c. 65, until certain debts ſhould be diſcharged ; and 
by the Relief ad of 1784, the participation, as ſettled in 
1781, was to be reſumed as ſoon as the debts therein 
ſpecifed were paid, and the bond debt reduced to a 
million and a half. See Sag. 22 Geo. 3. c. 83; 24 Co. 

c. 34. 

Having ſaid thus much relative to the riſe and progreſs 
of the Company, it may not be unacceptable to ſtate ſhortly 
the mode of what may be called its internal economy. 

The books of the Company are at all times open for - 
the admiſſion of every deſcription of perſons, natives 
or foreigners, who may deſire to become members, and 
have money to adventure. It knows no diſtinction of 
profeſſions, religions or even ſexes, and in the general 
courts there is the moſt perfect equality; every one pre- 
ſent has the ſame right with another to ſpeak his ſenti- 
ments and give his advice, A difference is made only 
in voting, which when taken by the holding up of hands 


requires col. ſtock, and when by ballot 1000/7. ſtock, 


for a ſingle vote, 3000 J. for two votes, 6000 J. for three 
votes; and 10,000 J. for four votes; which is the largeſt 
number of votes, any member is allowed to poſſeſs; 


20001. ſtock qualifies any member to become a candi- 


date for the office of a Director or Chairman. 

In the beginning of the year 1794, the number of 
Totes was about 1700—that of au voters however not 
much exceeding 1400. 

A proprietor of ſtock to the amount of 1000 J. whe- 
ther man or woman, native or foreigner has a right to 
give a vote in the General Courts, The Directors are 
twenty-four in number, including the chairman and 
deputy chairman; who may be re-elected in turn, fix 
each year for four years ſucceſſively. (See po. IV.) The 
meetings or courts of Directors are to be held at leait 
once a week, but are commonly oftner, being ſummoned 
as occaſion requires. Out of the body of Directors are 
choſen ſeveral committees, who have the peculiar in- 
ſpection of certain branches of the Company's buſineſs; 
as the Committee of Correſpondence; a Committee of 
Buying; a Committee of Treaſury; a Houſe Commit- 
tee ; a Committee of Warehouſe ; a Committee of Ship- 
ping ; a Committee of Accounts; a Committee of Law 
Suits; and a Committee to prevent the growth of pri- 
vate trade. And under Stat. 33 Geo. 3.c. 52, a Com- 
mittee of Secrecy. See po/t IV. 

The bulk of the Company's Exports conſiſts of eam- 
blets, cloth, and other woollens; metals, (particularly 
tin, lead, and copper); naval and military ſtores; and 
ſilver in bullion, 

The Company reſerved to themſelves the excluſive 
export of cloth, woollens, copper, bullion and military 
ſtores; and alſo clocks, toys, and other articles orna- 
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Other articles exported from hence are chiefly pur- 
chaſed in India by Europeans, for their own conſump- 
tion, and are carried abroad, (in what is called private 
trade,) by the commanders and officers of the Compa- 
ny's ſhips.— The Company may licenſe whom they 
pleaſe, to trade in the Eat Judres, The officers and 
ſubordinates of their ſhips, being thirty in number for 
every ſhip, are allowed the benefit of it, both, in export 
and import, according to their different ranks. This 
is called private trade; and what they pay for this per- 
miſſion and in lieu of freight is called Company's duties, 
and forms an article of the Company's profits. 'The 
ſervants abroad are alſo frequently permitted to remit 
home their fortunes in merchandize, for which they 
pay a freight to the Company. This latter trade is 
diſtinguiſhed from the former by the name of privileged 
trade. 

Beſides this, abundance of Briti//þ goods are ſent to 
1udia by illicit trade carried on directly from Great Britain ; 
and alſo by clandeftine trade from various parts of Europe, 
in Brit; ſhips under foreign colours. 

See the Stat. 33 Geo. 3. c. 52, foe, IV. in the 4, 5 
and 6th diviſions of the act as there arranged. 

The goods Imported by the Company from Judia, con- 
ſiſt chiefly of muſlins, callicoes and other piece-goods, 
raw fiik, cotton, indigo, pepper, ſalt-petre, opium and 
various forts of drugs; and from Chua, tea, coffee, and 
japan and china-ware, the other articles are compara- 
tively of a trifling value.—Sugar has occaſionally been 
imported in ſmall quantities but being at preſent (Jann 
%% 1794) ſubject to a heavy duty it is in effect nearly 
prohibited. : 

The whole average amount of the cuſtoms and inland 
duties on the [mport-trade of India and China to Great 
Britain, may be eltimated at upwards of a million per 
annum; and the ſale amount thereof at nearly fix mil- 
lions per annum. 


III. Tax TEMPORARY RIGHTS of the Company, 
conſiſt. 1ſt. Of the ſole and excluſive trade with India, and 
other parts within the limits already deſcribed ; ſo that 
none other of the King's ſubjects can go thither or trade 
there except it be by leave of the Company; or purſu— 
ant to the directions of Stat. 33 Geo. 3. c. 52, pg IV .— 
24/5. They have the adminiſtration of the government 


and revenues of the territories in India, acquired by 


their conquells during their term in the excluiive trade; 
ſubject neverthelefs to the various checks and reſtrictions 
contained in the ſeveral ſtatutes, which veſt that admini- 
ſtration in them. 

The rights which the Company poſſeſs in perpetrity, 
are, to be a Body Corporate and Politick, with perpetual 
ſucceſſion. See D-. 3 Geo. 2. c. 14: 17 Geo. 2. c. 17: 21 
Co. 3. C. 65.— To purchaſe, acquire and diſpoſe at will 
of lands and tenements in Great Britain. In their charter 
of 10 WY, 3. the value. in Great Britain was not re- 
ſtricted; but by Star. 3 Geo, 2.c.14 5 14, the value therein 
is not to exceed 10,0001. per armm.—By the charter of 
King WHlliam, to make ſettlements to any extent, within 
the limits of their excluſive trade; build forts and for- 
tifications; appoint governors ; erect courts of judi— 
cature ; coin money; raiſe, train and muſter forces at 
ſea and land; repel wrongs and irjuries, make repriſals 
cn the invadcrs or diſturbers of heir peace; and con- 
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tinue to trade within the ſame limits, Tvith a joint flock 
for ever, although their excluffve right of trading ſhall 
be determined by parliament. See the three ſtatutes im- 
mediately above cited; and as to the forces, Statt. 27 
Geo. 2. c. 9: 1 Geo. 3. c. 14: 21 Geo. 3. c. 65: 28 Ceo. 3. 
c. 8, explained by Sar. 31 Geo. 3. c. 10. 

Theſe rights, it appears, the Company hold under the 
immediate authority of Parliament; they embrace all 
thoſe of the old chartered Company which ſubſiſted from 
the year 1600 to 1708, when, as has been already obſerv- 
ed, they became veſted or abſorbed with all their for- 
treſſes, ſettlements and factories, and other property real 
and perſonal, in the preſent United Company.— They are 
a perpetual Corporation; and although their excluſive 
rigkt to the trade, and their power of adminiſtering 
the government and revenues of India, were to be de- 
termined, they would ſtill remain an incorporated Com- 
pany in perpetuity; with the excluſive property and poſ- 
ſeſſion of Calcutta and Fort William, Madras and Fort Se. 
George, Bombay, Bencoolen and St. Helena, and various other 
ſettlements and landed eſtates in /z4ia: and alſo a right of 
trading thither, with a joint flock ; together with all 
their repoſitories and other conveniences adapted to their 
commerce and the preſervation of their merchandize, 
both abroad and at home. 

The only privileges they can be conſtitutionally de- 
prived of, are, thoſe of trading 7 the excluffon of others, 


and of governing the countries and collecting and appro- 


priating the revenues of Tudia, See poſt IV. Stat. 33 Geo. 
3. c. 52. Div. 4. 


IV. Tux STATUTES moſt intereſting, and of moſt con- 
ſequence, beſides thoſe already enumerated and referred 
to, are Stats. 13 Geo. 3. c. 63: 24 Geo. 3. . 2. c. 25: 
and 33 Geo, 3. c. 52, of which an abſtract of ſome length 
ſeemed here neceſſary. 

The other ſtatutes now in force relative to the trade 
and concerns of the Faft-India Company, but which it 
does not ſeem expedient to ſtate at large, are—Szar. 
9 & 10 7. 3. c. 44. $ 69; by which perſons trading to 
the Ea/?-1ndics, are firſt to give ſecurity for cauling all 
goods laden on their account in IMdia, to be brought, 
without breaking bulk, to ſome part of Exzland or Wale:, 
and there to be unladen and put on land. The amount 
of this ſecurity is regulated by Stat. 6 An. c. 3.— Stat. 
7 Geo. I. c. 5.45 32, 33, enabling the Company to borrow 
money on their Common Seal.-By Stat. 25 Geo. 2 c. 26, 
which is now expired, inſurance of ſhips trading to India 
under foreign commiſſions, was prohibited. —Szat. 7 Geo. 
3+ 4. 49. 5 1, as to making dividends; and 9 3, as to 
ballots.— See alſo on the ſame point Stat. 10 Geo. 3. c. 47. 
g 2.—The ſaid Stat. 10 Geo. 3. c. 47. in g 4. Sc. de- 
clares that crimes and oppreſſions againſt His Majeſty's 
ſubjects in India may be puniſhed by information in the 
Court of K. B. in England.—Stat. 12 Geo. 3. c. 54, as to 
building new fhips.—Szat. 17 Geo. 3. c. 8, as to the time 
of electing Directors. — Stat. 21 Gee. 3. c. 70, regulating 
in ſeveral particulars the power of the Supreme Court at 
Fort William ; and of the Governor General and Coun. 
ci] of Bengal. 

By the Stat. 13 Geo. 3. c. 63, for eſtabliſhing certain 
rules and orders for the management cf the affairs of the 
Company, as well in India as in Europe,“ conſiderable al- 
terations were made in the conſtitution of the Company. 
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Tt was enaRed that the Court of Directors ſhould in future 
be elected for four years; fix members annually ; but 
none to hold their ſeats longer than four years. That 
no perſon ſhould vote at the election of the Directors, 
who had not poſſeſſed their ſtock twelve months.— This 
Sat. alſo enereaſed the qualifications for a vote from 
5007. to 10007. (See ante II.) — The ſtatute ordained that 
the Mayor's Court of Calcutta, ſhould.in future be con- 
fined to (mall mercantile cauſes, to which only its juriſ- 
diction extended before the territorial acquiſitions. That 
in lieu of this Court, a new one ſhould be eſtabliſhed at 
Fort William, under the title of the Supreme Court of 
Judicature, conſiſting of a Chief Juſtice, and three Puiſne 


Judges; and that theſe judges be appointed by the Crown. 
That a ſuperiority be given to the preſidency of Bengal, 
over the other preſidencies in India. That the power of 


nominating and removing the Governor-General and 
Council at Fort William and Bengal, ſhould be veſted in 


the Directors. [By Stat. 26 Geo. 3. e. 25, it is declared 
that His Majeſty's approbation of the appointment of the 


Governor-General and Council of Fort William, is not 
neceſſary.] The ſalaries of the Judges were alſo fixed at 


- 80001. to the chief juſtice, and 60007. a year to each of 


the other three. The appointments of the Governor Ge- 
neral and Council were fixed the firſt at 25,0007. and the 
four others at 10,0007. each, annually. 

It has been ſaid, we know not on what foundation, 
that no proportionable benefit has reſulted from this act 
to the Company; that on the contrary, this court of 
Jultice occaſioned much diſcontent to the natives, as well 
as diĩſſatis faction to the Company's ſervants. This being 
a political queſtion, the diſcuſſion of it is by no means 
applicable to the deſign of this work. 

By Stat. 24 Geo. 3. . 2. c. 25, three things were in- 
eended.—1. The eſtabliſhing a power of controul in this 
kingdom, by which the executive government in [nd/a, 
is connected with that over the reſt of the empire.—2. The 
regulating the conduct of the Company's ſervants in Iu- 
dia, in order to remedy the evils that had prevailec there, 


—3. The providing for the puniſhment of crimes which 


might reflect diſgrace upon Great Britain, ; 

1. Six perſons are to be nominated by the King, as 
Commiſſioners for the affairs of Iadia, of whom one of 
the Sectetaries of State, and the Chancellor of the Ex- 
chequer for the time being ſhall be two, and the Preſi- 
dent is to have the caſting vote if equally divided. (See 
2ſt. Stat. 33 Geo, 3. c. 52. div. 1.) New Commiſſioners 
are to be appointed at the pleaſure of the Crown.—The 
Members of this Board of Controul, are ſworn to exe- 
cute the ſeveral powers and truſts repoſed in them, with- 
out favour or affection, prejudice or malice. The Court 
of Directors are to deliver to this Board, for their ap- 
probation or alteration, all minutes, orders, and reſo- 
lutions of themſelves, and of the Courts of Proprietors ; 
and copies of all letters, orders, and inſtructions pro- 
poſed to be ſent abroad. None to be ſent until after ſuch 
previous communication on any pretence whateyer. 'The 


- DireQors are to appoint the ſervants abroad, but power 


is given to the King by his Secretary of State, to recall 
the Governors and Members of the Ccuncils, and all in- 
ferior Magiſtrates. Ihe Council of Bengal are ſubjected 
to the direction of the Company at home; and in all 
cuſes, except thoſe of immediate danger and neceſſity, 
reitrained from acling without orders from England. 


Another object of this AQ is, to redreſs the grievances 
of the natives of Iudia; to provide for the payment of 
the debts of the Nabob of Arc, which are a burden on 
his country; diſcriminating at the ſame time thoſe which 
were juſtly incurred, from thoſe which were forced upon 
him by the injuſtice and extortion of Brizifo oppreflors ; 
to aſcertain the indeterminate rights and pretenſions, on 
which ſo many differences aroſe between him and the 
Rajah of Tanjore ; and to deliver the Zemindars, and 
other native landholders of India, from oppreſſion ; and 
to ſecure to them their poſſeſſions by permanent rules of 
moderation and juſtice. , | 

2. A material part of this bill is directed alſo againſt 
the abuſes ſaid to have prevailed in the civil and military 
departments; enjoining a thorough reviſal of their eſta- 
bliſhment, together with the ſuppreſſion of ſuch places 
as are found to be uſeleſs, and of ſuch expences as may 
be conveniently avoided. And in order to prevent any 
deluſive ſhow of retrenchment, or any future deviation, 
this reform is directed to be conſtantly ſubmitted in its 
whole ſtate and progreſs to Parliament. (See alſo Stats, 
28 Geo. 3. c. 8.: 31 Geo. 3. c. 10.) 

Cadets and writers were heretofore ſent to India in 
ſuch numbers as to remain a burden upon the Company's 
eſtabliſhments, Theſe are reduced to a certain comple- 
ment not to be exceeded, 

A ſyſtem of ſucceſſion by ſeniority is eſtabliſhed by 
the act, to prevent the ſervants of the Company from ri- 
ſing, merely through intereſt without merit; leaving 
however to the Councils abroad the power of bringing 
forward, for reaſons to be by them aſſigned, any perſons 
of extraordinary merit or capacity. (See poſt. Stat. 33 Geo. 
3. c. 52. div. 3.) l 

3. Security having been heretofore derived to delin- 
quents in /1/ia, from the circumſtance of their offences 
being committed within the territories of [:4i@n princes, 
ſo as not to come within the cogniſance of the B. 
Government; this act provides againſt ſuch evaſions in 
future, by declaring the offence equally puniſhable, in 
whatever territory of {ria it is committed. The act of 
receiving preſents, is declared to be in itſelf extortion, 
and puniſhable accordingly. The offences of diſobey ing 
orders, and bargaining tor offices, are pronounced to be 
miſdemeanors; and it is provided that oftenders ſhall not 
compound for them with the Company ; nor ever be re- 
ſtored to appointments in their ſervice. Collectors and 
receivers are bound by oath not to receive any private 
gratuity over and above the legal tribute. 

With a view to prevent, or more eaſily puniſh the miſ- 
conduct of the Company's ſervants, ſeveral regulations 
were made by this ſtatute for the diſcovery of their pro- 

perty on their return to England from India; but which 
were all repealed by Sat. 26 Geo. 3.c. 57.4 31. 

The Attorney-General or Court of Directors, may ex- 
hibit an information againſt any perſon guilty of the 
crime of extortion, or other miſdemeanors committed in 
the Eaft-Indies, after Fanuary 1, 1785; which informa— 
tion is to be tried by Cummiitioners ſeledted trom boch 
Houſes of Parliament. | 

The election of theſe Commiſſioners is regulated by 
Stat. 26 Geo. 3. c. 57, which in ſubſtance dirc&s as fol- 

lows. The Lords are to ballot for twenty-ſix of their 
houſe, and the Commons for forty of their number; 


| their names are again. be put into a box, to be drawn 
ous 
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out by lot, in preſence of three Judges, (one of the Court 
of K. Þ. one of C. “. and one of the Exchequer) and of 
the parties; and the defendant may eremęto iy challenge 
thirteen peers and twenty commoners, and he as well as 
the proſecutor may challenge as many as they pleaſe for 
caſe foown, The firſt five names of the Peers, and the 
firkt ſeven names of the Commoners which ſhall be drawn 
without challenging, ſhall be returned by the three 
judges to the Lord Chancellor, to inſert their names, 
with thoſe of the three Judges in a /peciol commiſſion, for 
them or any ten of them, of whom one of the Judges al- 
ways to be one, to hear and determine every ſuch informa- 
tion, and pronounce judgment thereon ; ſuch judgment 
to be enforced by the authority of the Court of X. B. 


and to be effeAual and conclutive to all intents and pur- 


poſes whatſoever.—This as well as the former act alſo, 
contains many other directions relative to the trial, as 
allo relative to the diſpenting juſtice, both in criminal 
and civil cales in 1na:a. 

The above Stat. 24 Gee. 3. c. 25, is explained by Stat. 
28 Geo. 3. c. 8. as to the forces, (See ante III. and Stat. 
31 Geo. 3. c. 10,) the annual accounts (ante 2.) and the 
power of the Commillioners as to ſalaries and gratuities. 

In conſequence of the regulations adopted under this 
flatute, it has been aſſerted, we believe with truth, that 
the adminiſtration of our Indian poſieſions and trade has 
become regular and efficient; the credit of the Company 
has increaſed ; the price of 7:4ia ſtock has advanced; 
the trade of the Company has been almoſt doubled ; the 
duties paid to the Public augmented ; tranquillity for 
many years maintained, and a neceſlary and politic war 
ſapported with dignity, and terminated (in 1793) with 
{ucceſs and honour. 

The Stat. 33 Geo. 3. c. 52, the commencement of 
which in Iudia is appointed to take place on the iſt of 
February, 1794, being of the greateſt importance on this 
ſubject is here preſented in the form which ſeemed beſt 
adapted to elucidate the purpoſes for which it was paſt. 
As it concerns, — I. The Controul in Great Briiein. —2z., 
The Governments abroad. —3. Patronage and rule of 


promotion — 4. The general trade.—5. Limitations on 


the excluſive trade to and from India —6. What hall 
at preſent be deemed illicit or clandeſtine trade,—7, 
Appropriations of the Company's revenue.—-8, The 
method of ſuing for forfeitures and penalties, and pro- 
ceeding as to ſeizures.— 9. Regulations of general juſtice 
in India; and as to the DireQtors.—10, The ſtatutes 
repealed. 

1. The act provides for the continuation of the Board 
of Controul in all its parts; except that the perſon firſt 
named in the King's Commiſſion is to be Preſident ; 
and inſtead of the Commiſſioners being limited to fix 
Privy Councillors, the number is indefinite, reſling in 
the King's pleaſure ; of which however the two princi- 
pal Secretaries of State, and the Chancellor of the Ex- 
chequer, are to be three; and His Majeſty may if he 
pleaſes add to the liſt two Commiſſioners not of the Privy 
Council. 

The King may give 5000/. a year among ſuch of the 
Commiſſioners as he pleaſes ; which together with the 
ſalary of the Secretary and Officers, and other expences 
of the Board, are to be paid by the Indi Company, and 
not, as formerly, by the Civil Liſt; the whole not to ex- 
ceed 16,000 J. per anumm. 


Vol. I. 


| 


Oaths are preſcribed for the Commiſſioners and their 
officers. The office of a Commiſſioner, or chief Secre- 
tary, is not to be deemed a new office to diſable them 
from ſitting in parliament. Nor is the appointment of 
a Commiſſioner not having a ſalary, or of a Chief Secre- 
tary to vacate a ſeat. Three Commiſſioners mult be 
preſent to form a Board. 

The Powers of the Board are in ſubllance the ſame as 
under former acts of parliament. They are to ſuperin- 
tend, direct and control all acts, operations and con:erne, 
which relate to the civil or military government and re- 
venues of the Bri:i/þ territorial poſſeſſions in Lidia, ſub- 
ject to the reſtrictions after mentioned. They and their 


| officers are to have acceſs to the papers and records of the 


Company, and to be furniſhed with copies or extracts of 
ſach of them as ſhall be required. They are alſo to be 


| furniſhed with copies of all proceedings of General! 


Courts, and Courts of Directors, within eight days; and 
with copies of all diſpatches from abroad, relating to 
matters of government or revenue, immediately after 
their arrival. No orders on thoſe ſubjects are to be ſent 
by the Company to Juia, until approved by the Board, 
and when the Commiſſioners vary or expunge any part of 
the diſpatches propoſed by the DireQors, they are to give 
their reaſons; and all diſpatches are to be returned to the 
Court of Directors in fourteen days. The Directors may 
ſtate their objections to any alterations, and the Com- 
miſſioners are to reconſider them; and if they interfere 
with what the Directors deem matters of Commerce, the 
Directors may apply to the King in Council to deter- 
mine betwixt them. But the Board are reſtricted from 
the appointment of any of the Company's ſervants. If 
the Directors, on being called upon to propoſe diſpatches. 
on any ſubject relating to government or revenue, ſhall 
fail to do fo within fourteen days, the Board may origi- 
nate their own diſpatches on that ſubjecd. 

The Board are not to authoriſe any inereaſe of ſalaries. 
or any allowance or gratuity to be granted to perſons 
employed in the Company's ſervice, except the ſawe 
ſhall be firſt propoſed by the Company ; and their inten- 
tion and reaſons for ſuch grant are to be certified to both 
Houſes of Parliament, thirty days before the ſalary can 
commence. 

The Directors are to appoint three of their Members 
to be a Committee of Secrecy, through whom diſpatches 
relating to government, war, peace, or treaties, may be 
ſent to and received from India. This Committee and 
their clerks to be ſworn to ſecrecy. 

Orders of Directors concerning the government or re- 
venues of India, once approved by the Board, are not 
ſubject to revocation by the general court of proprietors. 

2. The forms of government over the preſidencies of 
Bengal, Fort St. George, and Madras, are continued in all 
their eſſential parts. For Bengal by a Governor General 
and three Members of Council. For each of the others, 
a Governor and three Members. "Theſe latter with re- 
ſpect to treaties with the native powers of India, levying 


| war, making peace, collecting and applying revenues, 


levying and employing forces, or other matters of ciyil 
or military government, are to be under the control of the 
GovernmentsGeneral of Bengal ; and are in all caſes what- 
ever to obey their orders; unleſs the Directors ſhall have 
ſent to thoſe ſettlements, any orders repugnant thereto 
not known to the Government-general ; of which in that 
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caſe they are to give the Government-general immediate 
advice. | 

The Court of DireQors are to appoint to theſe ſeveral 
governments; namely, the Governor-General, the two 
other Governors, and the Members of all the Councils ; 
and likewiſe the Commander in Chief of all the Forces, 
and the three Provincial Commanders in Chief. None 
of the Commanders in Chief are, ex officio, to be of the 
Council, but they are not diſqualified from being ſo, if 
the Directors ſhall think fit to appoint them: and when 
they are Members of the Council, they are to have prece- 
dence of the other Counſellors. The Civil Members of 
Council, are to be appointed from the liſt of Civil Ser- 
vants who have reſided twelve years in the ſervice in 
India, 

The Directors may appoint to any of theſe offices pro- 
viſionally, but without ſalary, till the perſons appointed 
ſhall actually ſucceed in poſſeſſion. Any vacancy of Go- 
vernor-General, or Governor, when no proviſional ſuc- 
ceſſor is on the ſpot, is to be filled by the ſenior of the 
Civil Counſellors, till a ſucceſſor ſhall arrive; and the 
vacant ſeat in Council thereby occafioned, ſhall be tem- 
porarily ſupplied from among the ſenior Merchants, at 
the nomination of the acting Governor- General, or Go- 
vernor, if only one Counſellor ſhall then remain; and 
on other occaſions, the Governor-General and Gover- 
nors, may ſupply vacancies in Council from the liſt of 


ſenior Merchants, until ſucceſſors duly appointed ſhall 


arrive to take their ſeats. In all theſe caſes, the ſalaries 
and allowances are to follow the acting Members while 
in office. If the Directors fail to appoint to vacancies in 
two calendar months, after notification thereof, the King 
may ſupply them, and the Directors ſhall not remove 
any perſon ſo appointed. In all other caſes, the Direc- 
tors have the power of recalling or diſmiſſing any ſer- 
vants; and the like general power is veſted in the Crown. 
Appointments made before the act, not to be diſturbed. 
The Commander in Chief of all the Forces, when at 
either of the ſubordinate ſettlements, is to have a ſeat at 
the Council Board, but is to have no ſalary in reſpect 
thereof; and if the provincial commander is a Member 
of that Council, he may continue to deliberate, but his 
voice ſhall be ſuſpended as long as the other ſhall re- 


main. | 
Provifion is made for ſupplying the place of any Mem- 


ber of Council difabled from attending by illneſs. 

The departure of any Governor, or Member of Go- 
vernment, or Commander in Chief, from Jada, with 
intent to come to Europe, or any written reſignation de— 
livered in by them, ſhall be deemed an avoidance of 
office, and the coming into any part of Europe, {hall be 
a ſufficient indication of that intent. No ſalary ſhall be 
Payable to any oſficer or his agent during abſence, un- 
leſs employed on actual ſervice ; and if any officer, un- 
leſs abſent on ſervice, never returns, the ſalary 1s to be 


- deemed to have ceaſed from the day of his quitting the 


ſettlement. 


The act preſcribes the order and method of conducting 


buſineſs at the ſeveral Council Boards, Powers are given 
to the Governor-General, or Governor, to act contrary 


io the opinions of the other Members of Council, tak- 


ing upon themſelves the ſole reſponſibility. 
Proviſion is made in caſe of the abſence of the Gover- 
nor- Genera), and his viſiting any ſubordinate preſiden- 


n 


cy ; and in caſe he ſhall be in the field without a Coun. 
cil, all the governments and officers ſhall obey his orders, 
and he alone ſhall be reſponſible. 

All the governments are laid under reſtrictions to pre- 
vent war or extenſion of dominion in Juda, unleſs hoſti. 
lities againſt the Company or their Allies ſhall render war 
unavoidable, The Members of ſubordinate govern- 
ments, acting contrary to this act, or to the directions 
of the Government-General, may be ſuſpended or diſ- 
miſſed by that government, and further puniſhed. The 
ſubordinate preſidencies are alſo required to communi- 
cate all matters of importance to the ſuperior govern- 
ment with all diſpatch. 

The Governor-General, and other Governors, are 
veſted with powers of apprehending perſons, ſuſpected of 
illicit correſpondence with the enemies of the Company 
or of Great Britain. Witneſſes are to be examined, and 
croſs examined, and their evidence recorded; and the 
parties may either be tried in Ida, or ſent home; in 
the latter caſe, the depoſitions of the witneſſes are alſo 
to be {ent home, and are-to be received in evidence, 
ſabject to impeachment in reſpect to the competency of 
the witneſſes. 

Jo the acting Preſident of the ſeveral Council Boards, 
is given a caſting vote, in all caſes of equality of voices, 

3. The Directors are to appoint ſo many cadets and wri- 
ters only, as to ſupply vacancies according to returns from 
abroad, Their ages to be from fifteen to twenty-two z 
unleſs any cadet ſhall have been one year in the King's 
ſervice, and then his age is not to exceed twenty-five 

ars. 

All ſhall have promotion by ſeniority of ſervice only. 
Three years? ſervice qualikes a civil ſervant for a place of 
5090/7, a year—ſix years? for one of 1500/,—nine years 
3000/.—twelve years 4000/. or upwards, None to take 
two offices, where the joint emoluments ſhall exceed 
this rule. (See ao Sat, 24 Geo. 3. c. 25. div. 2.) 

Nearly the fame regulations are made by this ſtatute, 
relative to receiving preſents, diſobedience of orders, and 
bargaining for offices, as have been already mentioned in 
Stat. 24 Geo. 3. c. 25. div. 3. All the King's ſubje&s 
are made amenable to all courts of competent juriſdic- 
tion abroad, and at home, for all crimes committed by 
them in India. The Company may compound civil ac- 
tions, but are abſolutely reſtricted from compounding cr 
remitting any judgment or ſentence whatever in criminal 
caſes. | | 
Servants of the Company, after five years abſence, can- 
not return with their rank, nor ſerve again, unleſs de- 
tained by ſickneſs ; or unleſs it be by leave of the Com- 
pany, on a ballot of three parts in four of the General 
Court. In caſe of ſickneſs, the Directors are the judges 
in the civil ſervice; and in the military, the Directors 
and the Board of Controul jointly. 

4. The Company's term is extended for twenty years, 


from March 1, 1794; ſubject to be determined at or at- 


ter that period, on three years' previous notice by Par- 
liament, ſignified by the Speaker of the Houſe of Com- 
mons ; ſubject however as to the trade to and from Iulia 
to the following limitations, in favour of ſuch private 
merchants as may chooſe to trade there. In other re- 
ſpects, and to and from Ca, and other places beyond 
the Cape , Good Hope, the ſormer reſtrictions 2gainlt pri- 
vate traders, are continued in force; and if the exclu— 
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five trade thus limited, ſhall be hereafter diſcontinued, 
the Company are till to retain their corporate capacity 
with power to trade, with a joint ſtock in common with 
other people. If however any new ſettlement ſhall be 
obtained from the Ching government, ſeparate from 
the Continent of %, an export trade thither is pre- 
ſerved to private merchants under certain regulations ; 
and there is alſo a clauſe to preſerve to the Southern 
Whalers the benefit of their carrying trade into the Pa- 
cific Ocean, by the way of Cape Hon, to the Northward 
of the Equator, limited to 180 degrees Weſt Longitude 
of London: and ſhips from Nootha-Sound, are to be li- 
cenſed to trade from thence with Japan and China; but 

are not to bring any goods of the produce or manufacture 
of thoſe countries to Great Britain. See ante III. 

5. All perſons may export and import goods to and 
from India, in the Company's hip; except that they ſhall 
not export military ſtores, ammunition, maits, ſpars, 
cordage, anchors, pitch, tar, or copper; nor import 
Lilia callicoes, dimities, muſlins, or other piece-goods, 
made or manufactured with ſilk or cotton, or with filk or 
cotton mixed, or with other mixed materials, unleſs it 
be done by leave of the Company. If the market ſhall 
not be ſufficiently ſupplied with excepted articles of im- 
port or export, (with an exception of military ſtores and 
copper,) the Board of Controul may open that trade alſo 
to individuals. If the Company ſhould not export 1500 
rons of copper annually, private traders may export cup- 
per, in the Company's ſhips, to the amount of the defi- 
ciency. 

The Company are to furnith private traders, till 1756, 
with 3o0co tons of ſhipping yearly, computed on the fame 

Principle as the Company's own tonnage is computed. 
The quantity may be increaſed by order of the Board of 
Controul, to meet the demands of the private traders ; 
and it the Board order more than the Company approve, 

they may appeal from the order to the King in Council. 

And the Company are refirited from charging any 
higher freight than 5 J. per ton outwards, and 15/. per 
ton inwards; except in time of war, or in circumitances 

incidental to war, or preparations for war, when they 
may charge an increaſed rate of freight, in a due propor- 
tion to the rates at which they ſhall take up their own 
ipping, but the propoſed increaſe can only be made 
by the conſent of the Board of Controu!; before whom the 

Directors are alſo required, in 1794, and in every third 

year afterwards, to lay a ſtatement of the affairs of ſhip, 
ping; and to abide by their order, touching any conti— 
nuance, encreaſe, or abatement of the rate of freight on 

Private trade. 

Private traders are required to notify to the Company's 

Secretary at home, and to the proper officers in {:ia, 

ata time limited, the quantity of tonnage wanted by 
them tor the enſuing ſeaſon, with the place of deſtina- 
tion, and the time when the goods will be ready for ſhip- 
ping. At home, this notice 1s to be given before the 
Z3iſt of Aupy for the ſhips of the enſuing ſeaſon, and 
before the 15th of September, they are to depoſit the ſum 
for the tonnage, or give ſecurity to the Directors for 
payment of it. Before the zoth of October, they are to 
deliver a liſt of the forts and quantities of the goods in- 
tended to be ſent. In failure of having them ready, by 
the day ſpecifed in the notice, they are to forfeit their 


depolit or the ſecurity, and alſo their tonnage for that 
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turn. Similar rules are preſcribed for ſhipping goods, 


Sc. in /adia; but it is left to the governments there to 
fix the times, and to name the officers, to whom notices. 
are to be given. The Company is to have the benefit 
of all forfeited and vacant tonnage, and if more is de- 
manded for private trade than the quantity limited, every 
perſon is to have his due proportion; and notice is to be 
given him thereof ſeven days before the day for making 
the depoſits. All private trade is to be regiſtered in the 
Company's books, and, in default of being regiſtered, 
it is to be conſidered as illicit trade, aud puniſhable ac- 
cordingly. 

The reſtrictions of the law againſt the Company's ſer- 
vants, or others, from acting as factors for foreigners, or 
lending money to foreign Companies, or on bottomry of 
their ſhips, or aſſiſting them with remittances by bills, 
are repealed. And all legal impediments to the reco- 
very of debts, under any pretence that they were incur-- 
red illicitly, and againſt the letter of theſe abrogated 
laws, are removed; and all perfons in India, not ſpeci- 
ally prohibited by the Company, or reſtricted by their 
covenants, are authorized to act as mercantile agents for 
any who may chooſe to employ them ; and if there ſhall 
be a want of factors (properly qualified and authorized) 
the Company are to licence free merchants, with the ap- 
probation of the Board gf controu!, fo that there may be al- 
ways a proper ſupply of agents for conducting the private 
trade abroad. But the becoming factors is not to exemp:. 
any perſons from being amenable to the general autho- 
rities of the governments in India; and all agents are 
reſtricted from going beyond ten miles from ſome prin- 
cipal ſettlement, without ſpecial leave. 

As a further relief 10 private traders, the duty of 5 per 
cent. granted by an act of Ang V!liam, on goods im- 
ported in private trade, is, in reſpect to the /2d4ia trade, 
reſcaled; and the Company's former charge of 2 per cen. 
diſcontinued, and in lieu of theſe, and in ſatisfaction of 
the expences of unſhipping, hoyage, cartage, warehouſe- 
room, ſorting, lotting, and ſelling private goods, the 
Company is to have 3/. per cent. on the groſs amount of 
the ſales of private trade, the cuſtoms thereon included. 
The repeal or the allowance thus ſubſtituted, is however 
not to extend to ſpecial engagements made between the 
Company, and any of their officers touching their privi- 
leges. | 
For the eaſe of manufaQurers, who may import any 
articles of raw materials; rules, or by-laws are to be 
framed and eſlabliſhed for bringing them to as early a 
ſale as poſſible; and for preventing any undue preference 
in the ſales of the fame commodity amongſt any of the 
importers, wheiher the goods belong to the Company or 
to individuals, the ſales are to be open and public, by 
inch of candle, and the whole conſgument bought in 
by the private importer, 1s to be delivered out to him, 
on payment only of the duties and other dues thereon, 
All other goods imported in private trade, are to be fold 
and treated as heretofore, according to the by-laws of the 
Company; and all goods in private trade are to pay to 
Government the ſame cuſtoms as goods imported by the 
Company on their own account. 


And inaſmuch as the allowance of 3 per cent. and the 


rates of freight, will be inſufficient to indemnify the 
Company their aQual charges upon private trade, the 
Legiſlature has exempted. the Company from actions for 
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loſſes or embezzlements which a common carrier might, | 


in ordinary caſes, be liable by law to make gocd to the 
owner, But the act provides that the Company's offi 
cers, and all perſons through whoſe means or negligence 
any loſs ſhall happen, ſhall be liable to make it good to 
the owner ; and it gives a further remedy to the owner, 
in certain caſes, to recover ſati:faftion, by enabling bim 
to proſecute under the written engagements or ſecurities 
taken by the Company for the ſafe keeping of their own 
merchandize. All the laws prohibiting the import of 
goods from any other place than that of their growth, 
and for continuing all prohibitory laws, in reſpe& to the 
conſumption or wearing of foreign manufaQures are con- 
tinued. (See title Navi7otion- AFts). 

6. All the old laws for preventing Clandeſtine Trade 


with India, and from lending to or aſſiſting, or being con- 


cerned with Foreign Companies, or Foreign Traders, 
are wholly abrogated ; and the following proviſions are 
ſubſtituted in their place; obſerving that the penal:ies are 
made to extend only to ſuch of his Majeſty's ſubjects as 
belong to Great Britain, Guernſey, Fer/cy, Alderney, Sark, 
Man, Faro 1fes, or to the Colonies, Iilands, or Planta- 
tions in America, or the Ve, Indies; and that all veſſels 
and goods forfeited, may be ſeized by any of the Com- 
pany's Officers in India or China 

Perſons going unlawfully to India, and trafficking 
there, forſeit ſhips, veſſels, goods, and merchandize, 
and double the value thereof: one-fourth to the inform- 


ers, and three-fourths to the Company, they paying 


thereout the coſts of proſecution. 

Perſons unlawfully going to India, ſhall be deemed 
unlawful traders, and ſubjeR to the foregoing penalties 
and forfeitures, and may alſo be proſecuted as for a crime 
and miſdemeanor, and be liable to fine and impriſon- 
ment. One moiety of the fine goes to the King, the 
other to the Company, if they protecute, or elſe to any 
other informer. 

Perſons unlawfully reſorting to India, may be ſeized 
and ſent home for trial; and on arrival, they are to give 
bail, or be committed to priſon. 

Perſons diſmiſſed the ſervice, or whoſe licenſes ſhall 
have expired, if they continue in 1ndia, are to be con- 
ſidered as illicit traders, and are made ſubject to penal- 
ties and forfeitures of goods, Sc. as ſuch. 

Goods ſhipped clandeſtinely, or ſuch as are reſtricted 
by the act, and goods unſhipped at ſea, ſhall be ſeized 
and forfeited, with double the vaiue, and the Maſter, 


or other officer, knowingly permitting or ſuffering the 


ſame, ſhall forfeit all his wages to the Company ; to be 
deducted out of the monies payable to the owners, and 
be diſabled from again acting in the ſervice. 

Any who ſhall ſolicit for, or accept a foreign commiſſion 
to ſail to, and trade in India, ſhall forteit 500 J. half to 
the Company, and half to the proſecutor, or the whole 
to the Company if they ſhall proſecute, | 

All Governors and Counſellors are prohibited from 
trading, except ſor the Company; and all Collectors, 
Superviſors, and others employed in the Revenues of 
Bengal, Bal ar, and Oriſſa, or their Agents, or any in 
truſt for them, are prohibited from inland trade, except 
for the Company. The Judges of the Supreme Court of 
Judicature in Bengal, are abſolutely prohibited from 
traflick ; and none without the permiſſion of the Com- 


pany, ſhall trade in ſalt, beetle-nut, tobacco or rice, n 


pain of forfeiture of the goods, and treble the value, one 


moi to the Company. and the other to the proiecutor, 


| None tha fead goods rom /a to the Continent of 
Euit/', by any otic; channel than as allowed by the att, 
on pain of torf-1ture of double the value: but this re- 
|;:t30n is not 1+ extend o matters of agency, on'y on 
the account hong fide of any reg Company, or foreign 
Merchan:, 

7. APPROPRIATION. Vir in lidia. The territorial 
revenues are to be applied in th» hilt place, in defray 
all charges of a military nature. S-condiy, In payment 
of the intereſt of the debts there already, or heren t er to 
be incurred. Thirdly, In payment of the civil and com- 
mercial eſtabliſhments. Fourthly, In payment of not 
leſs than one million per annum tor the Company's in veſt- 
ments of goods to Zyrcpe, and remittances and inveſt. 
ments to China; and the ſurplus, it any, is to be applied 
in the diſcharge of debts, or ſuch other purpoles as all 
be directed from home. The tum allowed for inveſt- 
ments, may from time to time be increaſed to the ex- 
tent of the diminution made in the annual amount of the 
intereſt of debts, which ſhall be paid in Jada, or tranſ- 
ferred home; for which transfer, provilion is made to an 
extent of 500.0007. a year, by Bills of Exchange to be 
drawn upon the Company; and it the cr<ditors thall not 
ſubſcribe to that amount, other pe: ions may ſubſcribe, 
and the money advanced by them tor bills is to be ap- 
plied in diſcharge of ſuch debts, and this rule is to be 
continued till the India debt 141i be reduced to two 
millions. "The Company may increaſe theſe transfers 
home, but the Governments broad are reliricted from 


exceeding the above amount without their orders. (See 


Stat. 34 Geo. 3. c. —) ; 
Secondly at home. The net produce of the Company's 
funds at home, after payment of current charges, are 


thus apptopriated. Firſt, In payment of a 10 per cent. 


annual dividend, on the preſent, or any increaſed amount 
of the capital ſtock of the Company. Secondly, Or 
500,000/, per annum to be ſet apart on the firſt of March, 
and the firſt of September, half yearly ; and applied in the 
diſcharge of the before- mentioned Bills of Exchange, for 
the aforeſaid reduction of the India debt. Thirdly, Of 
a like annual ſum of 500, cool. to the Exchequer, to be 
applied by Parliament for the uſe of the Public, and to- 
be paid on the firſt of 7anuary, and the firſt of July, half- 
yearly, by equal inftalments. And, laſtly, The ſurplus 
may be applied in the more ſpeedy reduction of the India 
debt, till reduced to two millions; or in diſcharging debts 
at home, ſo as not to diminiſh the bond debt below 
1,500,000 /, Subject to theſe appropriations, and after 
the debt in Inga is reduced to two millions, and the 
bond debt at home to 1,500,000 J. one-/ixth part of the 
ultimate ſurplus is to be applied to an increaſe of divi- 
dend of the capital ſtock, and the remaining five-/artbs, 
is to be made a guarantee fund, or collateral ſecurity for 
the Company's capital ſtock, and their dividend of 10 
per cent. until fuch fund, by the monies paid by the Com- 
pany, and the intereſt therecf, ſhall have amounted to 


twelve millions; and after that time, the ſaid ñ vet 


of the ſurplus is to belong to the Public in full right. 
Tneſe five-fixths are to be paid into the Bank, and laid 
out in the purchaſe ot redeemable annuities, in the names 
of the Commiſſioners for the reduction of the national 


debt, who are alſo to receive the dividends, and lay them 
Th, out 


out in like manner, until twelve millions have been in- 
veſted. That being accompliſhed, the annual dividends 
of the ſtock purchaſed therewith, are, in the firſt place, 
to make good any defalcation in the Company's reve- 
nues, to pay the 10 per cent. dividend, and ſubject there- 
to, thoſe dividends are to belong to the Public. If on 
the Company's excluſive tr de being determined, their 
own aſſets ſhali prove inſufficient to make good their 
debts, and alſo their capital ſtock rated at 200 per cent. 
the exceſs of ſuch guarantee-fund is to make good the 
deficiency, as far as It will extend; and in the event of 
the Company diſcontinuing their trade altogether, the 
exceſs is to belong to the Public. But if the Company 
ſhall continue to trade with a joint ſtock, then the over- 
plus, and the annual dividends thereof, are to remain as 
a like guarantee for a dividend of 10 per cent. and for the 
capital rated at 200. per cent. as long as the Company 
mall trade with a joint ſtock; but ſubje& to the making 
good any ſuch deficiencies, the ſaid fund is to be deem- 
ed the property of the Public. 

If the bond debt at home, or the debts abroad, after 
being reduced to the ſums before limited, ſhall be again 
increaſed, the former appropriation is to be revived un- 
til thoſe debts ſhall be again diminiſhed to their reſpec- 
tive tandards before limited. 

Any deficiency in che funds to make good the 500,000/7. 


to the exci:cquer in any year, is to be made good in the 


exceſles of ſubſequent years; unleſs it happens in time 
of war or by circumſtances incidental to war; in which 
caſe the deficiencies are not to be carried forward as a 
debt on the anmal funds of the Company, nor to be 
brought forward as a debt to be paid by the Company, 
unlets only in the event of their aſſets, on the concluſion 
of the excluſive trade affording more than ſufficient to 
make good the capital flock rated at 200 J. per cent: but 


any exceſs of ſuch aſſets beyond that amount, is liable 


to make good the deficiency of any ſuch payments to 
the Public ; no intereſt is to be computed in the mean 
time on {uch deficiency. GG 

The ſecurities given by the caſhiers of the Bank, are 
to extend to the monies they may receive under this act, 
and the treaſury is to direct the allowances for manage- 
ment; and if the Company make default in any pay- 
ments, directed by the act, they may be ſued, and hall 
pay 15 J. per cent. damages, with colts of ſuit. 

The ſtatute directs the manner in which receipts ſhall 
be given; and a power is lodged in the treaſury, to give 
the Company further time for payment in caſes of exi- 
gency. And it is declared that neither the claims of 
the Public, nor of the Company, to the tries in 
India, ſhall be prejudiced by the ſtatute, brywnd the prolon- 
gation of the term in the excluſive trade. The ttatute alſo 
contains a clauſe of mutual acquittal of all out-ſtanding 
demands between the Crown aud the Cumpany, to the 
24th day of December 1792. 

The ſtatute recognizes the rights of the Company to a 
ſum of 467,896“. 75. 4d. in money and 9, 750. Eaſt 
India ſtock ; (which ſums conſtitute the ſeparate fund 
of the Company, eltabliſhed under the act of 17813) and 
it is obſerved, that it will be more for the general in- 
tereſt of the Company to continue that money employed 
in trade, computing an intereſt upon it and to make it 
a fund for a permanent increaſe to their dividend of 10:5, 


EAST-INDIA COMPANY. IV. 


per cent. than to draw it from their trading capital for 
any ſudden diſtribution. And it then authorizes and 
limits the Company to make a dividend from this ſepa- 
rate fund, and the intereſt thereof, after the rate of 103. 
per cent. per annum during their further term in the exclu- 
ſive trade ; and at the end of the term, it gives them a 
power of diipoling of the remainder of this fund as they 
ſhall think fit. 

The Company are not to grant any penſions or new 
ſalaries beyond 200 J. per annum, to any one perſon, with- 
out the conſent of the Board of Controul ; and they are 
to lay before Parliament annually, a lit of all their 
eſtabliſhments abroad and at home, in which all penfions 
and new ſalaries are to be particularly noticed; and alſo 
complete accounts of all their affairs, receipts and out- 
goings of the preceding year, with eſtimates for the fol- 
lowing year. 

8. The ſtatute gives a right of ſuing by action, bill or 
information, in any of the courts of Weftminfler, (in 
which caſe the venue is to be laid in Londen or Middlc/ex,) 
or in the ſupreme court of judicature in Bengal, or the 
Mayor's court at Mauras or Bombay; and in ſuch ſuits 
the legality of ſeizures of perſons, ſhips, or goods, is 
made cognizable. In cafes of miſdemeanors, the offen- 
ders are puniſhable by fine and impriſonment, and if 
abroad, they may be ſent home, as par: of the puniſh« 
ment; and a capras, for arreſting the accuſed parry, is 
given in the firſt inſtance, which may be compounded 
for by bail, 

For ſecuring to the crown the duties for goods unlaw- 
fully trafficked with, in the caſes of forfeiture of goods, 
the Attorney General may proſecute the offenders, or 
their partners, by bills in a court of Equity, waviag pe- 
nalties, and the defendants ſhall make full diſcovery of 
their illicit traffick upon oath, and ſhall be decreed to 
pay all the duties thereupon to Government, and 301. 
per cent. on the value of the goods to the Company, and 
ſhall be relieved againſt all other forfeitures. The Com- 
pany may, in like manner procecd againſt offenders by 
bill in equity, and if they fail they ſhall pay colts, De- 
fendants are to pay colts to the Crown and to the Com- 
pany, when the decree ſhall be againſt them. Other 
uſual regulations are made as to informers, pleading, Oc. 


9. The juriſdiction of the Supreme Court of Judicature | 


at Fort William, in cauſes of Admiralty, is made to ex- 
tend to the High ſeas at large; whereby a defect in Stat. 
13 Geo. 3. c. 03, for conſtituting that court, is cured. 

For increaſing the number of magiltrates in Bengal, 
Madras, and Bombay, the ſupreme court of judicature 
in Bengal is to iſſue commiſſions of the peace, in purſu- 
ance of orders iſſued in council for that purpoſe; and 
any of the juſtices, ſo appointed, may by order in coun- 
cil, fit allo in the courts of oyer and terminer, taking 
the oaths of juſtices in Eugluud, (excepting the oath pre- 
ſcribed by the act of the 18 Gee. 2, relating to qualification 
by eſtate). The proceedings and judgments of juſtices 
may be removed to the court of oyer and terminer by 
certiorari, but cannot be ſet aſide for want of form but on 
the merits only. The juſtices may alto aſſociate with 
the judges in cauſes appealed, when called upon ſo to do. 

The Governments abroad may appoint coroners to 
take inqueſts upon the bodies of perivns coming to an 
untimely end, and appoint fees to be paid for that duty. 
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The juſtices of the peace may appoint ſcavengers, and 
raiſe money by aſſeſſments for cleanſing, watching and 
repairing the ſtreets of Calcutta, Madras, and Bombay; 
they may alſo licence houſes for retailing ſpirituous li- 


quors, and fix the limits of thoſe towns; and none are 


to retail ſpirits but ſuch as they ſhall ſo licence, under 
the penalties of the laws of Great Britain. 

A ſpecial oath is preſcribed to be taken in future by 
the Directors of the Company, prohibitory of their 'ac- 
ting as Directors when concerned in buying from, or ſel- 
ling to, the Company any goods; and prohibitory of 
their being concerned in any ſhipping employed by the 
Company, or accepting any preſent for any appointment 
of otice, or of being concerned in any private trade 
contrary to the aQ, | 

10. The Acts or parts of Acts repealed, are as fol- 


lows: Stat. 9 Y 10 V. 3. c. 24. 4 81.—The whole of the 


temporary Sat. 5 Geo, I. c. 21: and fo much of the ſe- 
veral ſtatutes as continued it in force. — Sat. 7 Geo, I, c. 
21. f 1. to 5 9. — The whole of Sat. 9 Geo. 1. c. 26.— 
Stat. 3 Geo. 2. c. 14.4% 9.—Srat. 17 Ceo. 2. c. 17. 811.— 
Stat. 10 Ges. 3. c. 47. 91 2.— fat. 13 Geo. 3. c. 63. § 23. 


to 29. and 5 52. to § 35.— Stat. 21 Geo. 3. 7. 65. 5 29.— 


Stat, 24 Ges. 3. c. 25. J 3. 13, 29 and 31.—the whole of 
Seat. 26 Go. 3. c. 10: — and Stxt. 26 Geo. 3. c. 57. § 32, 33. 

The repeal is not to extend to offences committed be- 
fore the commencement of the act, nor is it to affect the 
powers of the former Board of Controu!, until a new one 
ſhall be appointed; nor to affect the powers given to the 
board % C/ats. 28 Geo. 3. c. 8: 31 Ces. 3. c. 10, concerning 
the forces in India. . 

EASTINTUS, Sax. Eaf-Tyne.] An Eaſterly coaſt or 
country; alſo the Ea freet, Ea/? fide of a river, &c, 
Les. K. Ed. 1. 

EASTLAND COMPANY. This Company ſabſiſted 
under a charter granted by Queen EIZabeth in 1579, for 


regulating the commerce into the Ea/? country; a name an- 


ciently given, and ſtill continued by mercantile people, 
to the ports of the Baltick ſea, more particularly thoſe 
of Pruſſia and Livonia, They were by this charter to en- 
Joy the ſole trade, through the Sound, into Norway, $4ve- 
den, Poland, Lithuania, (excepting Narva which was with- 
in the charter of the Raa Company,) Prria and alſo 
Pomerania, from the river Odel, Eaſtward, Dantzich, EI. 
bing and Koning /orrg ; allo to Copenhagen and El/izore, and 
to Finland, Gothland, Bornholm and Ocland. This char- 
ter was confirmed by another from Charles I. in 1629. 
By the Stat. 25 Car. 2. c. 7, the following proviſions 
were made for laying open a very conſiderable part of 
this trade: It was declared lawful for any native or fo- 
reigner at all times to have free liberty to trade into and 


from Sweden, Denmark and Norway, notwithſtanding the 


charter to the Eaſtland Merchants or any other charter, — 
And further that every perion being a ſubje& of this 
realm might be admitted into the fellowſhip of merchants 
of Eaſland on paying 40 s. and no more. 5 5, 6.—Which 
latter proviſion made the trade to the other parts within 
the limits of the charter eafily acceflible. 

EAT INDE SINE DIE, Words uſed on the acquittal, 
c. of a defendant that he may go without day, i, e. be diſ- 
miſſed. See title Fudgment, 

EAVES-DROPPERS. Perſons that liſten under walls 
or windows, or the eaves of a houſe, to hearken after 
diſcourſe, and thereupon to frame ſlanderous and miſ- 


- 


EFF 


chiexous tales, are a common nuſance, and preſentabſe 
at the court leet: or are indictable at the ſeſſions, and 
punithable by fine, and finding ſureties for good beha- 
vicur. Kitch. of Courts. 20: 4 Comm. 169. See title Good 
Behaviour, | 

EBDOMADARIUS. An e4omadary or officer appoint- 
ed weekly in cathedral churches, to ſuperviſe the regular 
performance of divine ſervice, and preſcribe the particu- 
lar duties of each perſon attending in the choir, as to 
reading, ſinging, praying, Sc. To which purpoſe the eb. 
cmadary at the beginning of his week drew in form a 
bill or writing of the reſpective perſons and their ſeveral 
offices, called talula; whereupon the perſons there ca- 
tered were ſtiled inta%r/ati; This is manifeſted in the 
ſtatutes of the Cathedral Church of St. Parl, digeſted by 
Dr. Ralph Baldock, Dean of St. Paul's, anno 1295, MSS. 

EBEREMORTH, EBEREMORS, EBEREMUR.- 
DER. $Sax.] Bare, or downright murder. Log. H. 1. c. 
12. See title Aberemurder, 

E.CCLESIA. Lat.] The place where God is ſerved, 
commonly called a church: But in latu proceedings, ac- 
cording to F:tzherher;, this word intends a parſonage; 
for ſo he expreſſes it in a queſtion, whether a benefice 
was ecclefia frve capella, Ec, F. N. B. 32: 2 Infl. 363. 

ECCLESLE ECULPTURA. The image or ſculpture 
of achurch in ancient times, which was otten cut out or 
caſt in plate or other metal, and preſerved as a religious 
treaſure or relique ; and to perpetuate the memory of 
ſome famous churches. Vn. Ang, Tom. 3. p. 309. 

ECCLESIASTICAL. Denotes ſomething belonging 
to, or ſet apart for the church; as dillinguiſhed from 
civil or fecu/ar, with regard to the world. 

ECCLESIASTICAL CokPORATIONS. Are where the mem - 
bers that compole it are ſpiritual perſons, They were 
erected for the furtherance of religion, and perpetuating 
the rights of the church. See title Corporatis.s. 

ECCLESIASTICAL COURTS, See title Courts Ecclifen/- 
tical. 

ECCLESIASTICAL JURISDICTION. By Star. 37 H. 8. c. 
17, The doctors of the civil law, although they be lay- 
men, Sc. may exerciſe eccl:;fiaftical juri/dli ion, 

EccLEsIASTICAL Laws. See titles Canon Law; Court: 
Ecceſtaſtical. 

EcciksIAsTICAL PERSONS OR EcCLESlasTICKs. Ha- 
clefiaſtici.] Churchmen, perſons whoſe functions conſiſt in 
performing the ſervice, and keeping up the diſcipline of 
the church. See title C/-rgy. 

EDESTIA, From Aaes, uſed in ſome old charters for 
buildings. | | 

EDIA, Aid or Help: Thus Du Fre/ne interprets it; 
but Cowel ſays it ſignifies Ea/e. 

EDICT, Zaidum.] An ordinance or command; a ſta— 
tute, Lat. Law. Dif. 

EEL-FARIES. A fry or brood of eels. Stat. 25 H. 8. 

EFFORCIALITER, Forcibly ; as applied to mili- 


_ tary force. — Mat. Pariſ. Arno 1213. 


EFFRACTORES, Lat.] Breakers applied to lars, 
that break open houſes to ſteal, 

EFTERS. Sax] Ways, walks or hedges. Blown. 

EFFUSIO SANGUINIS. The mul&, fine, or penalty 
impoſed by the old Engliþ laws for the ſhedding of blood; 
which the King granted to many lords of manors: And 
this privilege, among others, was granted to the abbot 
of Glaftonbury, Cartular, MS), 


EGYPTIANS, 


E G 
EGYPTIANS. Egypt,. Commonly called Gypfes.— 


Theſe are a ſtrange kind of common-wealth among them- 
| ſelves, of wandering impoſtors and jugglers who made 


their firſt appearance in Germany, about the beginning of 


the ſixteenth century, and have ſince ſpread themſelves all 
over Europe and 4/ia. They were originally called Zingances 
by the Turks, from their captain Zinganeus, who, When 
Sultan Selim conquered Ezypr, about the year 1517, re- 
fuſed to ſubmit to the J yoke, and retired into the 
deſarts, where they lived by rapine and plunder, and 
frequently came down into the plains of Egypt, com- 
mitting great outrages in the towns upon the Ne, under 
the dominion of the Dutt. But being at length ſub- 
dued, and baniſhed from Egyzer, they diſperſed them- 
ſelves in ſmall parties, into every country in the known 
world ; and as they were natives of Exypt, a country 
where the occult ſciences, or black art, as it was called, 
was ſuppoſed to arrive to great perfection, and which in 
that credulous age, was 1n great vogue with perſons of 
all religions and perſuaſions, they found the people 
wherever they came, very ealily impoſed on. Mod. Univ. 
Hiſt. Vol. 43. p. 271. 

In the compaſs cf a very few years, they gained ſuch 
a number of idle proſelytes, who imitated their language 
and complexion, and betook themielves to the ſame arts 
of chiromancy, begging and pilfering, that they became 
troubleſome and even formidable to moſt of the States of 
Europe, Hence they were expelled from France in the 
year 1560, and from Spain in 1591. And the govern- 
ment in Enz/ard, took the alarm much earlier, for in 
1530, they are deſcribed by Stat. 22 Hu. 8. c. 10. as 
« outlandith people, calling themſelves Egyptians, uſing 
no craft or feat of merchandize, who have come into 
this realm, and gone from ſhire to ſhire, and place to 
place in great company, and uſed great, ſubtil, and 
crafry means to deceive the people ; bearing them in 
hand, that they by palmeſtry cou!d tel] men, and women 
fortunes; and fo many times by craft and ſubtilty have 
deceived the people cf their money, and have alſo com- 
mitted many heinous felonies and robberies.” Where- 
fore they are directed to avoid [depart] the realm, and 
not to return, under pain of impriſonment, and forfeiture 
of their goods and chattels ; and, upon their trials for 
any felonies which they might have committed, they 
ſhall not be entitled to a jury de me: lier ate lingue. And 
afterwards it was enacted by Stars. 1 2 P. M. c. 4: 
5 Elix. e. 20, that if any ſuch perſons Fg 11 be impor- 
ted into this kingdom, the imporier thall forfeit 40 4. 
And if the Egyptian themſelves remain one month in this 
kingdom; or if any perſon being 14 years old, whether 
a natural born ſubject or ſtranger, which hath been ſeen 


or found in the fellowſhip of ſuch FZgyprians, or which 


hath diſguiſed him, or herſelf like them, ſhall remain 
in the ſame one month, at one or ſeveral times; it is 
felony, without benefit of clergy. And Sir Maithecy 
Hale informs us, that at one Suf/elkt alitzes, no leſs than 
thirteen gypſies were executed upon theie flatutes, a few 
years betore the Reſltration. Bur, to the honour of our 
national humanity, there are no inſtinces more modern 
than this, of carrying theſe laws into execution, 4 Comm. 
165, 6. Now by Kat. 23 Geo. 3.c.51, the ſaid act of 5 
Elis. c. 20, is repealed, And the Sat. 17 Geo. 2.c.5. 
(See title Pagrans) regards them only under the denomi- 
nation of rogues and vagabonds. 


EJECTMENT. 


EIA, from Sax. Eig.] An iſland. Mat. Paris Anno 883. 
See Fy. 

EJECTA. A woman raviſhed or deflowered ; or caſt 
forth from the virtuous, Ej-&4us, a whoremonger. Blount. 

EJECTIONE CUSTODLE. Ejettment de Garde.] Is 
a writ which lieth againſt him that calteth out the guar- 
dian from any land during the minority of the heir. "Reg. 
Orig. 162: F. N. B. 139. There are two other writs not 
unlike this; the one termed raviſhment de gard, and the 
other droit de gard. See title Guardian. 


EJECTIONE FIRMA; ox EJECTMENT. 


AN ACTION AT LAW by which a perſon ouſted or amov- 
ed from the poſſeſſion of an eſtate for years, may recover 
that poſſeſſion: and which action is now uſed as the ge- 
neral mode of trying diſputed titles to lands and tene- 
ments.—See 3 Comm. 199. from whence the ſubſequent 
matter is extracted with addition from other ſources. 

A writ of Eje#tons firme, or action of treſpaſs in Ef- 
ment, lieth where lands or tenements are let for a term 
of years, and afterwards the leſſor, reverſioner, remain- 


der-man, or any ſtranger, doth eject or ouſt the leſſee 


of his term, F. N. B. 220. In this caſe he {hall have his 
writ of qecti or Eject ; to call the defendant to an- 


ſwer for entering on the lands fo demiſed to the plaintiff 


for a term that is not yet expired and ejecting him. 
And by this wiit the plaintiff ſhall recover back his term 
or the remainder of it, with damages. 

Since the diſuſe of real actions, this mixt proceeding 
is become the common method of trying the title to 
lands or tenements. It is therefore neceilary to deli- 
neate it's hiſtory, the manner of it's proceſs, and the 
principles whereon it is grounded. 

The writ of covenant, for breach of the contract con- 
tained in the leaſe for years, was anciently the only ſpe- 
cific remedy for recovering againſt the leflor a term from 
which he had ejected his leſſee, together with damages 
for the ouſter. But if the leſſee was ejected by a ſtran- 
ger claiming under a title ſuperior to that of the leſſor 
or by a grantor of the reverſion, (who might at any 
time by z common recovery have deſtroyed the term,) 
though the leſſee might ſtill maintain an action of co- 
venant againſt the leſſor, for non-performance of his 
contract or leaſe, yet he could not by any means reco- 
ver the term itſelf, F. N. B. 145. If the ouſter was com- 
mitted by a mere ſtranger, without any title to the land, 
the leſſor might indeed, by a real action recover poſſeſ- 
lion of the frechold, but the leſſee had no other remedy 
againſt the ejector but ia damages, by a writ of ejed7iore 
/irmg, for the tre ſpaſs committed i in er-4ing him from his 


| farm. But afterwards, when the courts "of equity be- 


gan to oblige the ejector to make a ſpecific reſtitution of 
the land to the party immediately injured, the courts 
of law alſo adopted the ſame method of doing complete 
Juſtice ; and, in the proſecution of a writ of ejectment, 
introduced a ſpecies of remedy not warranted by the ori- 
ginal writ, nor prayed by the declaration; (which are 
calculated for Camages merely, and are ſilent as to any 
reſtitution;) v. a judgment to recover the term, and a 
writ of poſſeſſion theregpon. This method ſeems to have 


been ſettled as early as ihe reign of Edward 1V, though 


it hath been ſaid to have firll begun under Hen. VII, be- 


cauſe it probably was then firit applied to it's preſent 


e 2 uſe, that of trying the title of the land. Bro. 
Ab; F. N, B. 220. 
The 
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EJECTMENT. 


The better to apprehend the contrivance, whereby 
this end is effected, it is to be recollected that the re- 
medy by ejectment is, in it's original, an action brought 
by one who hath a leaſe for years, to repair the injury 
done him by diſpoſſeſſion. In order therefore to convert 
it into a method of trying titles to the freehold, it is 
firſt neceſſary that the claimant do take poſſeſſion of the 
lands, to empower him to conſtitute a leſſee for years, 
that may be capable of receiving this injury of diſpoſ- 
feflion. For it would be an ofence, called in our law 
maintenance, to convey a title to another, when the gran- 
tor is not in poſſeſſion of the land: and indeed it was 
doubted at hrſt, whether this occaſional poſſeſſion, taken 
merely for the purpoſe of conveying the title, excuſed 
the leſſor from the legal guilt of maintenance. 1 Ch. Rep. 
Ap. 39. | 
"When therefore a perſon, who hath a right of entry 
into lands, determines to acquire that poſſefiion, which 
is wrongfully with-held by the preſent tenant, he makes 
(as by law he may) a formal entry on the premiſes, 
and being ſo in the poſſeſſion of the ſoil, he there, 
upon the land, ſeals and delivers a leaſe for years to 
ſome third perſon or leflee; and, having thus given him 
entry, leaves him in poſſeſſion of the premiſes. This 


leſſee is to ſtay upon the land, till the prior tenant, or 


he who had the previous poſſeſſion, enters thereon a-freſh 
and ouſts him; or till ſome other perſon (either by acci- 


dent or by agreement before-hand) comes upon the land, 


and turns him out, or ejects him. Por this injury the 
leſſee is entitled to his action of ejectment againſt the 
tenant; or his caſual ejefor, which-ever it was that ouſted 
him, to recover back his term and damages. But where 
this action is brought againit ſuch a caſual ejector as is 
.before mentioned, and not againſt the very tenant in 
poſſeſſion, the Court will not ſuffer the tenant to loſe 
his poſſeſſion without an opportunity to defend it. Where- 
fore it is a ſtanding rule, that no plaintiff ſhall proceed 
in ejecdtment to recover lands againſt a caſual ejector, 
without notice given to the tenant in poſſeſſion (if any 


-there be) and making him a defendant if he pleaſes. 


And, in order to maintain the action, the plaintiff muſt 
in caſe of any defence, make out four points before 
the court; vis. Title, Leaſe, Entry, and Oufter. Firſt, 
he muſt ſhewa good 7itle in his leſſor, which brings the 
matter of right entirely before the Court; then, that the 
leflor, being ſeiſed or poſſeſſed by virtue of ſuch title, did 
make him the /ea/e for the preſent term; thirdly, that 
he, the leſſee, or plaintiff did enter or take poſſeſſion in 
conſequence of ſuch leaſe; and then, laſtly, that the 
defendant ow/ted, or ejected him. Whereupon he ſhall 


have judgment to recover his term and damages; and 


ſhall in conſequence, have a crit of po/efion, which the 
ſheriff is to execute by delivering him the undiſturbed 
and peaceable poſſeſſion of his term. 

©" This is the regular method of bringing an action of 
ejectment, in which the title of the leſſor comes colla- 


terally and incidentally before the Court, in order to 


ſhew the injury done to the lefſee by this ouſter. This 
method muſt be ſtill continued in due form and ſtriftnels, 
(fave only as to the notice to the tenant,) whenever the 
poſſeſſion is vacant, or there is no actual occupant of 
the premiſſes; and alſo in ſome other caſes. But, as 
much trouble and formality were found to attend the 
actual making of the Jea/e, entry, and ouſter, a new, and 


more eaſy method of trying titles by writ of ejectment, 
where there is any actual tenant or occupier of the 


| premiſes in diſpute, was invented by the Lord Chief 


Juſtice Rolle. Seyl. Pra. Reg. 108. (edit. 1657). 

This new method entirely depends upon a ſtring of 
legal fictions; no actual leaſe is made, no actual entry by 
the plaintiff, no actual ouſter by the defendant, but 
all are merely ideal, for the ſole purpoſe of trying the 
title. To this end, in the proceedings, a leaſe tor a 
term of years is ſtated to have been made, by him who 
claims title, to the plainuff who brirgs the action; 
as by Tcha Rogers to Richard Smith, which plaintiff 
ought to be ſome real perſon, and not merely an 
ideal ſictitious one who hath no exiſtence, as is frequently 
though unwarrantably practiſed. 6 Mod. 309. It is alſo 
ſtated that Smt the leſſbe entered; and that the defen- 
dant Will:am Stiles, who is called the caſual cjector, ouſted 
him; for which ouſter he brings this action. As ſoon 
as this action is brought, and the complaint fully ſtated 
in the declaration, Sve, the caſual ejector, or defendant, 
ſends a written notice to the tenant in poſſeſſion of the 
lands. c. g. George Saunders, informing him of the action 
brought by Sith, and tranſmitting him a copy of the 
declaration; withal aſſuring him that he, Sziles, the de- 
fendant, has no title at all to the premiſes, and ſhall 
make ao defence; and therefore adviſing the tenant to 
appear in court and defend his own title: otherwiſe he, 
the caſual ejector, will ſuffer judgment to be had againſt 
him; and thereby the actual tenant, Saunders, will ine- 
vitably be turned out of poſſeſſion. On receipt of this 
caution, if the tenant in poſſeſſion does not within a 
limited time apply to the court to be admitted a defen- 
dant in the ſtead of Siles, he is ſuppoſed to have no 
right at all; and upon judgment being had againſt SV 
the caſual ejector, Saunders, the real tenant, will be turn- 
ed out of poſſeſſion by the ſheriff, 

But, if the Tenant in poſſeſſon applies to be made a 
defendant, it 1s allowed him upon this condition; that 
he enter into a rule of court to confeſs, at the trial of 
the cauſe, three of the four requilites for the mainte- 
nance of the plaintiff's action; vg. the leaſe of Rogers 
the leſſor, the entry of Smith the plaintiff, and his e. 
by Saunders himſelf, now made the defendant, inſtead 
of Stiles: which requiſites being wholly fictitious, ſhould 
the defendant put the plaintiff to prove them, he mult 
of courſe be non-ſuited for want of evidence; but by 
ſuch ſtipulated confeſſion of leaſe, entry and oufter, the 
trial will now ſtand upon the merits of the ile only. 

This done the delaration is altered by inſerting the name 
of George Saunders (the tenant) inſtead of William Stiles; 
and the cauſe goes down to trial under the name of Smith 
(the plaintiff) on the demiſe of Rogers, (the leſſor) againſt 
Saunders, the now defendant. And herein the leſſor of 
the plaintiff is bound to make out a clear title, otherwiſe 
his fictitious leſſee cannot obtain judgment to have poſ- 
ſeſſion of the land for the term ſuppoſed to be granted. 
But, if the leſſor makes out his title in a ſatisfactory 
manner, then judgment and a whit of poſſeſſion ſhall 
go for Smith, the nominal plaintiff, who by this trial has 
proved the right of Rogers his ſuppoſed leſſor. : 

Yet, to prevent fraudulent recoveries of the poſſeſſion, 
by colluſion with the tenant of the land, all tenants are 
obliged by Stat. 11 Geo. 2. c. 19, on pain of forfeiting 
three years” rent, to give notice to their landlords, when 
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they are ſerved with any declaration in ejectment: and 
any landlord may by leave of the court be made a co- 
defendant to the action, in caſe the tenant himſelf ap- 
ears to it, or, if he makes default, though judgment 
mult be then ſigned againſt the caſual ejector, yet exe- 
cution ſhall be ſtayed, in caſe the landlord applies to 
be made a defendant, and enters into the common rule ; 
a right which indeed the landlord had, long before the | 
proviſion of this ſtatute. (Sh. Prad. Reg. 108, 111, 265: 
7 Mod. 70: Salk. 257: Burr. 1301:) in like manner as 
(previous to the ſtatute of . 2. c. 3,) if in a real 
action the tenant of the freehold made default, the re- 
mainder-man, or reverſioner had a right to come in and 
defend the poſſeſſion, leſt, if judgment were had againſt 
the tenant, the eſtate of thoſe behind ſhould be turned 
to a naked right. Brac. lib. 5. c. 10. 9 14. 

A tenant to a mortgagor who does not give him no- 
tice of an ejectment brought by the mortgagee to en- 
force an attornment, is not liable to the penalties of the 
Stat. 11 Geo. 2: 1 Term Rep. 047. 

lo ejectment for a chapel, the parſon can only defend 
for a right to enter and perform divine ſervice. Sy. 
g914.—Notwithſtanding 1 Salt. 250, no man is to be 
admitted tenant or detendant in ejectment by the com- 
mon rule, unleſs he hath been in poſſeſſion or received 
rent. and not a mere ſtranger. Comb. 209. 

He who claims title, ſhall be joined as a defendant 
though the plaintiff oppoſes it. 1 Salt. 256. And there- 
fore even the wife of the leſſor. 257. 

The court permitted an heir, who had never been in 
poſſeſſion, to come in and defend the ejectment. The 
tather under whom he claimed, died jult after having 
firſt obtained a ſimilar rule. 4 Term Rep. 122. So a mort- 
gagee. Comberb. 399. As to a ceftui que truſt, tee 3 lem 
Rep. 783: 4 Term Rep. 122. 

But if the new defendants whether land-lord, or te- 
nant, or both, after entering into the common rule, fail 
to appear at the trial, and to confeſs leaſe, entry, and 
oulter, the plaintiff Suti muſt indeed be there non- 
ſuited, for want of proving thoſe requiſites: but judg- 
ment will in the end be entered againſt the caſual ejector 
Stiles ; for the condition on which Sawnders (the tenant) 
or his land-lord, was admitted a defendant, 15 broken, 
and therefore the plaintiff is put again in the ſame fitua- 
tion as if he never had appeared at all; the conſequence 
of which (we have ſeen) would have been that judgment 
would have been entered for the plaintiff, and the ſheriff, 
by virtue of a writ for that purpoſe, would have turned out 
the tenant Saunders and delivered poſſeſſion to Smith the 

laintiff. The ſame proceſs therefore as would have been 
had, provided no conditional rule had ever been made, 
mult now be purſued as ſoon as the condition is broken. 

The damages recovered in theſe actions, though for- 
merly their only intent, are now uſually (ſince the title 
has been conſidered as the principal queſtion) merely 
nominal, as 1s. In order therefore to complete the re- 
medy, when the. poſſeſſion has been long detained from 
him that had the right to it, an action of treſpaſs alſo 
lies, after a recovery in ejectment, to recover the meine 
profits which the tenant in poſſeſſion has wrongfully re- 
ceived. Which action may be brought in the name of 
either the nominal plaintiff in the ejectment, or his 
leſſor, againſt the tenant in poſſeflion : whether he be 
_ party to the ejectment, or ſufters judgment to go 

Ole I. s 


EJECTMENT: 


by default. In this caſe the judgment in ejectment is 


concluſive evidence againſt the defendant, for all profits 
which have accrued ſince the date of the demiſe Gated 


in the former declaration of the plaintif; but if the plain- 


tiff ſues for any antecedent profits, the defendant may 
make a new defence. 4 Burr. 668. 

Such 1s the modern 'way, of obliquely bringing in 
queſtion the title to lands and tenements, in order to try 
it in this collateral manner; a method which is now 
univerſally adopted in almoſt every caſe. It is founded 
on the ſame principles as the antient writs of aflize, 
being calculated to try the mere prſefory title to an 
eſtate; and hath ſucceeded to thoſe real actions, as be- 
ing infinitely more convenient for attaining the ends 
of juſtice ; becauſe the form of the proceeding being 
entirely fictitious, it is wholly in the power of the court 
to direct the application of that fiction, ſo as to prevent 
fraud and chicane, and eviſcerate the very trath of the 
title. The writ of ejectment and it's nominal parties 
(as was reſolved by all the judges) are judicially to be 
conſidered as the fictitious form of an action, really brought 
by the leſſor of the plaintiff againſt the tenant in poſ- 
ſeſhon ; invented, under the controul and power of the 
court, for the advancement of juſtice in many reſpects; 
and to force the parties to go to trial on the merits, with- 
out being entangled in the nicety of pleadings on either 
fide. 4 Burr, 668. See alſo 3 Bury. 1294, 6. 

But a writ of ejectment is not an adequate means to 


try the title of al eſtates, for on thoſe things, whereon an 


entry cannot in fact be made, no entry ſhail be ſuppoſed 
by any fiction of the parties. Therefore an ejeciment 
will not lie of an advowſon, a rent, a common, or other 


incorporeal hereditaments. Browal. 129: Cre. Car. 492: 


Str. 54. Except for tithes in the hands of lay appro- 
priators, by the expreſs purview of Sar. 32 Hen. 8. c.7 ; 
which doctrine hath fince been extended by analogy 
to tithes in the hands of the clergy. Oo. Car. 301: 2 Ld. 
Raym, 789. Nor will it he in ſuch caſes, where the 


entry of him that hath right is taken away by deſcent, 


diſcontinuance, twenty years diſ pol. Jen, or otherwiſe. 


More particularly, for what things efectment will lie. 
E;c&ment ought to be brought for a thing that is certain; 


and if it be of a manor, the manor of A. with the ap- 


purtenances ; if of a rectory, the rectory of B. Sc. And 


ſo many mefſuages, cottages, acres of arable land, mea- 
dow, &c, with the appurtenances in the pariſh of, &&c. 
For land, muſt be diſtinguiſhed, how much of one ſort, 
and how much of another, Sc. Cro. Elis. 339: 3 Leon. 
13. Ejectment lies of a church, as of an houſe called the 
pariſh church of, Kc. And a church is a meſſuage, by 
which name it may be recovered; and the declaration 
is to be ſerved on the parſon who performs divine ſervice, 
11 Rep. 25: 1 Salk. 256. : 

It hes de une meſſuagio ſive burgagio; but not de uno 
meJuagio ſive tenemento, unleſs it have a wear? A. Ec. to 
make it good, becauſe of the uncertainty of the word 


tene ment. 1 Sid. 295. But for a meſſuage and tenement. 


hath been allowed. 1 Term Rep. 11. So indeed for a mei- 
ſuage or tenement. 3 Will. 23: 3 Med. 328: 1 Sid. 295. 
It will lie for a moiety, or third part of a manor or meſ- 
ſuage, &c. And for a chamber or room of a houſe well 
ſer torth. 11 Rep. 55, 59: 3 Lem. 210. It lieth we demo, 
which hath convenient certainty for the ſheriff to deli- 
ver potletion, Se. Cre. ac. 654. It lies of a cottage 
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or curtilage; of a coal-mine, Sc. but not of a common, 


piſcary, He. Cro. Fac. 150. For underwood it lies, though 


a fracipe doth not. 2 Roll. Rep. 482, 483. But for azo 


claußo, or una pecia terre, fc, without certainty of the 


acres, and their nature, it doth not lie. 11 Rep.55: 4 
Nod. 1. It lieth of a cloſe, containing three acres of paſ- 
ture, Se. 
water; though not de ague curſu. Cro, Fac, 435: 1 Brownl, 
242. It lies for a prebendal ſtall, after collation to it. 1 
Will. 14. | 

Ejectment lies by the owner of the ſoil for land which 
is part of the King's Highway, or of an acre of land, 
deſcribed only by the name of land, though there was 
| a wall and porch and part of a houſe built on it, 1 
Burr. 133. 

In this action the law requires, that the thing demanded 
be ſo particularly ſpecified, that the Hieriff may certainly 
know what to give the poſſeſſion of, if the plaintiff ſhould 
recover; for the judgment is in order to execution, and 
the judgment would be vain, if execution could not be 
had of the thing ſpecifically demanded ; but in this action 
the judges did not confine themſelves to thoſe rules which 
govern the præcipe, but allowed ſome things to be reco- 
vered in this ation, which could not be demanded in a 
precipe; becauſe ſince the eſtabliſhment of that real action, 
many things have been added and improved by art, and 
acquired new appellations that are perfectly underſtood 
now by the law, which are not found in the ancient law- 
books; and as men began to contract by new names 
which were not known in the old law, ſo it was reaſonable 
to ſuffer the remedy to follow the nature of ſuch con- 
tracts. See 2 Ld. Raym. 1470: 2 Stra. 908: 1 Burr. 629. 
— And in general ejectment does not lie without thewing 
the quantity and quality of the land, and how many 


acres of arable, meadow and paſture, Wc, 11 Co. 53: 


1 Salk. 254: 4 Mod. 97. 

An Ejectment is a puſeory remedy, and only com- 
petent where the leſſor of the plaintiff may enter; there- 
fore it is always neceſfary for the plaintiff to ſhew that 
his leſſor had a right to enter, by proving a poſſeſſion within 
twenty years, or accounting for the want of it, under ſome 
exceptions allowed by the ſlatute; twenty gears adverſe 
poſſeſſion, is a poſitive title to the defendant ; it is not 
a bar to the action or remedy for the plaintiff only, but 
takes away his right of poſſeſſion. 1 Burr. 119. Every 
plaintiff muſt ſhew a right of poſſeſſion, as well as of 
property, and therefore the defendant needs not plead 
the ſtatute, as in the caſe of actions. Id. 

A judgment in ejectment is the recovery of the py/- 
eien; (not of the /eifin or freeheld;) without prejudice to 
the right, as it may afterwards appear between the par- 
ties. He who enters under it in truth and ſubſtance, 
can only be paſſiſſed according to right, prot lex poſtulat. 
If the leflor have a freehold, he is in as a freeholder : 
if he has a chattel intereſt he is in as a termor; and in 
reſpe& of the freehold, his poſſeſſion enures according 
20 right. If he has no title, he is in as a tre ſpaſſer; and, 
without any re-entry by the true owner, is liable to ac- 
count for the profits. 1 Burr. 114. 5 
This action of ejectment is rendered a very eaſy and 
expeditious remedy to landlords whoſe tenants are in 
arrear, by Sat. 4 Geo. 2. c. 28; which enacts that every 
landlord, who hath by his leaſe a right of re- entry in 
caſe of non-payment of rent, when half a year's rent is 


Alfo of ſo many acres of land covered with | 


due, and no ſufficient diſtreſs is to be had, may ſerve a. 
declaration in ejectment on his tenant, or fix the ſame 


upon ſome notorious part of the premiſes which will be 


valid, without any formal re-eatry or previous demand 
of rent. And a recovery in ſuch ejectment ſhall be final 


and concluſive, . both in law and equity, unleſs the rent 
and all coils be paid or tendered within ſix calendar 


months afterwards, 

The true conſtruction upon this act is, to take off the 
landlord the inconvenience of his continuing always lia- 
ble to an uncertainty of poſſeſuon; (from it's remaining 
7 the power of the tenant 10 offer him a compenſation at any. 
time, in order to found an application for relief in equity;) 
and to limit and to confine the tenant to ſix calendar 
months after execution granted, for his doing this; or 
elſe that the landlord ſhall from thenceforth hold the 
demiſed premiſes diſcharged from the leaſe. 1 Burr. 619. 
As to the proviſion of Hat. 11 Geo. 2. c. 19. $ 16, in 
caſes of tenants at rack-rent being one year in arrear 
and deſerting the premiſes, ſee this Di. title Rent, — 
Two Juſtices of peace may in this caſe put the landlord 
in poſſeſſion. 8 

Where an ejectment is brought againſt a tenant, for 
the purpoſe of turning him out of his farm, Ec. and the 
tenant actually holds the premiſes of the leſſur of the 
plaintiff, it is ſometimes neceſſary to give him nctice 
to quit poſſeſſion, in order to maintain an ejectment, 


Here we may obſerve, that demiſes, where certain term 


is mentioned, are held to be tenancies from year ta year, 
which neither party can determine, without reaſonable 
notice to the other. This notice is, in mot counties, 
fix months, and it muſt in all ſuch caſes, expire at that 
part of the year, when the tenancy commenced ; and 
therefore it hath been holden, that half a year's notice 
to quit poſſeſſion mult be given to ſuch tenant; before 
the end of which time the landlord cannot maintain an 
ejectment; unleſs the tenant has attorned to ſome other 
perſon, or done fome act diſclaiming to hold as tenant ; - 
in which caſe no notice is neceilary. And the fame 
law will apply to the executor of ſuch a tenant. 3 777. 
25. See 1 Term Rep. 160: 4 Term Rep. 301. But 2 the 
expiration of a leaſe for a certain term, the tenant continu- 
ing in poſſeſſion is deemed a treſpaſſor: and therefore 
an ejectment which is an action of treſpaſs ma) be 
brought without any notice to quit. | 

Points of practice relating to cjeftments, Where there is 
a tenant in poſſeſſion, in order to proceed againſt him, 
prepare a declaration, the copy of which, zpon famp, you 
ſerve the tenant with; if there be more than one tenant, 
each muſt be ſerved with a copy, but if the man is not 
at home, his wife will do (provided ſhe be ſerved on the 
premiſes, and ſo ſworn to); this is neceſſary both in town 
and country cauſes. At the time of ſervice, in all caſes 
it is requiſite to read over or explain the notice at the foot 
of the declaration to the perſon ſerved.—Impey K. B. which fee 
at length. 

The tenant's ſon, daughter, or ſervant, he being out 
of the way, muit not be ſerved, unleſs it appear to the 
court, that ſuch declaration and notice came to his 
hands, in which caie it has been held a good delivery; 
but if the tenant purpoſely keep out of the way to avoid 
being ſerved, the court on athdavit will grant a rule 
to ſhew cauſe Why that ſhould not be deemed good ſer- 


VICE, 
In 


In caſe the ſervant, c. be ſerved, and motion be made 

that it be deemed good ſervice, the tenant mult ſwear 
that the declaration never came to his hands before the 
time of ſhewing cauſe, or the court will make the rule 
abſolute. Jin. 30 Geo. 3. In this caſe to ground ſuch a 
motion you muſt ſhew endeavours to ſerve him at ſeve- 
ral times, Cc. 

The declaration muſt be ſerved before the efſoign-day 
of every term, either in town or country, and the notice 
mult be made to appear in the next term after delivery ; 
but the delivery en a Sunday, or on the eſſoign-day 
of that term wherein the defendant is to appear, will 
not do. 

If the premiſes be in Londen or Middl:ſex, the notice 
muſt be made to appear the firſt day of the next term after 
ſervice, for if made generally, the tenant in poſſeſſion 
has the whole term to appear in; but if the tenements 
lie in any other county, the notice muſt be to appear as 
of the next term generally, | 

Ejectment mutt be brought in the county where the 
lands lie, and the declaration mult ſet forth the particular 
pariſh ; and the day of the demife mult be laid after the 
title accrues, otherwiſe the plaintiff will be non-ſuited; and 
the plaintiff mult lay the commencement of his ſuppoſed 
leaſe, to have been precedent to the &zeAment by the 
defendant. 1 Sid. 8: 2 New Ab. 171. 

If the title of the leſſor of the plaintiff accrue in 
Eaſter vacation, yet the plaintiff may deliver his eject- 
ment as of Ea/ler term, and ſhall recover thereon, be- 
cauſe he makes up his iſſue, or takes judgment as of 
the next term; otherwiſe the act of the Jaw which ſup- 
poſes the bill fled as of the firſt day of Ea/er term, be- 


fore a title accrued to the plaintiff, would be an act of 


injury io him, and delay his right; for a man ejected out 
of a leaſe made in term time, could not complain till 
term was over. 2 /-x/r. 174: It muſt be brought within 


twenty years, by Stat. 21 Fac. I. c. 16: Sid. 432. See ante, 


. 


and title Limitation of A ions. 

It was formerly held that a declaration in ejectment 
could not be altered or amended after once delivered, 
in the molt trivial matters; but it has fince been held, 
that an ejectment is a mere fictitious action, and the 
demiſe mere matter of form, nor does it exiſt, and on 
application, the demiſe was ordered to be amended; 
but this was to fave the plaintiff from being barred by 
a fine, if he had been obliged to bring a new eject- 
ment ; 4 Burr. 2447. Therefore as the demiſe may be 
altered, there can be no doubt but that other parts leſs 
material may alſo be amended ; the action being invented 
under the control of the court, for the advancement of 
juſtice, and merely to try the right in queition. 1 Hur. 
\ 665. The term may be amended without conſent from 
five to ten years. Str. 1272, 1211,—A verdi& cures a 
defect in ſetting out the title, though it cannot cure a 
defective title. 2 Burr. 1159. See title //mendment. 

It is neceſſary to prove the defendant or his tenant 
in poſſeſſion of the premiſes; for the rule is, that the 
landlord ſhall defend for the premiſes only whereof his 
tenants are in poſſeſſion; and the party does not admit 
himſelf to be landlord of any premiſes which the plain- 
tiſt may make title to, but of ſuch only as were in pol- 
ſeſlion of thoſe tenants. 1 Ui. 220. 

A new trial may, upon proper grounds, be granted 
in ejectment, as well as in other caſes, 4 Burr, 2224. 


| 
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In real actions, where the freehold is recovered the de- 
mandant has execution, by the writ of habere facias 
ſeiſinam; in ejectment, therefore, it is but juſt, that a 
ſimilar remedy ſhall be permitted to the plaintiff, who, 
as he now has judgment to recover the poſſeſſion of 


the land, may put the ſentence of the law in execution 


by virtue of a writ of habere facias polſſſſtonem, directing 
the ſheriff to give actual poſſeſſion to the plaintiff, of 
the land recovered. 

This writ may be ſued out though the leſſor of the 
plaintiff be dead, if teſted the laſt day of the preced- 
ing term, 4 Burr, 1970. The legal relation to the day 
ot the teſte is proper to be ſupported in maintenance 
of a writ of poſſeſſion on a judgment in ejectment. 15:7. 

In e;eetment, where there are divers defendants, and the 
freeholds are ſeveral, no defendant may defend for more 
than is in his own poſſeſſion; and the plaintiff may take 
judgment againit his z-&or for what remains. 1 Vent. 
355 : 2 Ach. 524, 531. 

If there be two defendants in gement, and one of them 
appears and confeſſes leaſe, entry, and outer, but the 
other does not appear, in that caſe the plaintiff may en- 
ter a von. pros, or retraxit againſt him, and go to trial, 
and have judgment againſt the other defendant. 1 Lord 
Raym. 717, 718. Alſo if an eje&ment be brought againſt 
two perſons, and after iſſue joined, one dies, and a wen:re 
is awarded as to the two defendants, and a verdict againſt 
two; here, upon ſuggeſtion of the death of one of them 
upon the roll, judgment ſhall be given for the plaintiff 
againſt the other for the whole: for it is ſaid this action is 
grounded upon torts, which are ſeveral in their nature, 
and one may be found guilty and the other acquitted. 17. 

Where one brings gement of land in two pariſhes, 
and the whole lies in one, he ſhall recover: alſo if a per- 
{on brings cieclment of one acre in B. and part of it lies 
in A. he thall recover for ſuch part as lies in B. And 
if one having title to a part only of lands, bringeth an 
ciectment for the whole, he ſhall recover his part of the 
lands. Plowd. 429: Cre. Car. 13. 

A plaintiff ſhall recover only according ta the right 
which he hath at the time of bringing his action: and 
one wao hath title to the land in queſtion, may on motion 
be made a defendant in the action with the tenant in 
poſlefliun, to defend his title. 1 Nel/. Abr. 694: 1 Lill. 
497, Sc. As the poileflion of the land is primarily in 
queſtion, and to be recovered, that concerns the tenant; 
and the title of the land, which is tried collaterally, 
that concerus ſome other, who may be admitted to be a 
defendant with the tenant: but none other is to be ad- 
mitted a defendant, but he that hath been in poſſeſſion, or 
receives the rents, &c. 

It the plaintiff can prove his title accrued before the 
time of the demiſe, and that the defendant hath been 
longer in poſſeſſion, he ſhall recover antecedent profits ; 
but in ſuch caſe the defendant will be at liberty to contro- 
vert his title. Bull. Ni. Pri. 83. 

As the plaintiff in gement is a mere nominal perſon, 
and a trultee for the leſſor; if he releaſe the action, the 
court may ſet aſide the releaſe, and he ſhall be com 
mitted for a contempt; ſo likewiſe if he releaſe an ac- 


tion brought in his name for the meſne profits. 1 Sali. 


260: Skiny. 247. If a man is made plaintiff in c2- 
nent without his knowledge, and the defendant appear- 
ing, the plaintiff thereapon becomes nonſuit, after which 
execution is ſued out againſt him; if it appears by his 
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oath that he was made plaintiff without his knowledge 
or order, he ſhall be diſcharged. 34 Car. B. R: 5 An: 1 
Lil. 500. 

If there be a verdict and judgment againſt the plain- 
tiff, he may bring another action of treſpaſs and eject- 
ment for the land, it being only to recover the poſſeſſion, 
Se. wherein judgment is not final; and it is not like a 
wit of right, Sc. where the title alone is tried. Wood's 
Lift. 547: Tin. 23 Car. B. R. 

The reaſon of an eje&ment being ne ver final is not laid 
down in the general books on this ſubject, but in the 
notes to Eunomus vol. 4. p. 189, it is thus ingeniouſly 
ſtated. —The reaſon why it is not or cannot be final 
ſeems to be this.— That it is impoſſible from the /ruc- 
ture of the record in this action, to plead a former, in bar 
of another, ejectment brought.—Becauſe 1. The plain 
tiff and defendant are nominal and exiſt in moſt caſes 
on record only; and conſequently may be changed in a 
new action. But the identity both of plaintiff and de- 
fendant muſt be averred in pleading a former action in 
bar.—2. The term demiſed may be laid many different 
ways. An ejectment however, though in its nature not 
final at law, is capable of being made ſo in us: and 
the Court of Chancery will on proper grounds grant a 
perpetual injunQion; and not permit the poſſeſſion of lands 
to be diſturbed by a vain inceſſant litigation of the 
ſame queſtion. See 2 Eg. A. 171. c. 1: 243. c. 11: 222. 0. 
I: 1 Bro. P. C. 266, 671: 2 Stra. 404+ | 


Fox of the DECLARATION in EJECTMENT, by Original; 
* againft the Caſual Ejector, who gives Notice thereupon to 
the Tenant in Poſſeſſion. | 


Dichaelmas, the 29th of King George the Third. 


BrRTS WILLI AM STILES, late of Newbury, in 
to wits 0 the ſaid county, Gentleman, was attached, to 
anſeber Richard Smith, of a plea, coherefore with force and 
arms he entered into one mefſuage, with the appurtenances, in 
Sutton in the county aforeſaid, which John Rogers E/q. de- 
miſed to the ſaid Richard Smith, for a term which is not 
yet expired; and ejefted him from his ſaid farm, and other 
wrongs to him did, to the great damage of the ſaid Richard 
and againſt the peace of the lord the King, &c. And where- 
uon the ſaid Richard by Robert Martin his attorney, com- 
plains, that whereas the ſaid John Rogers, on the 1% day 
of October in the twenty-ninth year of the reign of the lord 
the King that now tis, at Sutton aforeſaid, had demiſed to 
the ſame Richard the tenement aforeſaid, ith the appurte- 
nances, to have and to hold the ſaid tenement, with the ap- 
Purterances, to the ſaid Richard and his aſſigns, from the 
feaſt of Saint Michael rhe Archangel then laſt paſt, to the 
end aud term of fue years from thence next following and 
fully to be complete and ended, by wirtue of which demi ſe 
tbe ſaid Richard entered into the ſaid tenement, with the 
appurtenances, and æuas poſſeſſed thereof ; and the ſaid Richard 
being /o poſſeſſed thereof, the ſaid William afterwards, that 
is to ſay, on the ſaid 1//. day of October in the ſaid 29th 
year with force and arms, that is to ſay, with ſwords, flaves 
and knives entered into the ſaid tenement, with the appur- 
tenances, in the poſſeſſion of the ſaid Richard, which the ſaid 
John Rogers demiſed to the ſaid Richard in form afore- 
ſaid, for the term aforeſaid, which is not yet expired, and 
gectel the ſaid Richard out of his ſaid Farm, and other | 
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wrongs to him did, to the great damage of the ſaid Richard, 
and againſt the peace of the ſaid lord the King, Wherely © 
the ſaid Richard /aith, that he is injured and damaged to 
the value of 201. And thereupon he brings ſuit, &c. 


Martin, for the plaintiff, ) Pledges of F John Doe, 
Peters, for the defendant, P's Richard Roe. 


Mr. George Saunders, 


J am informed that you are in pelſeſſion of, or claim title 
to, the premiſes mentioned in this declaration of eje&ment, ar 
to ſome part thereof; aud IJ, being ſued in this action, as a 
caſual cjector, and having no claim or title to the ſame, do 
adviſe you to appear next Hilary term in his Majeſty's court of 
King's Bench whereſoever he ſhall then be in England, 4 
ſome attorney of that court, and then and there by a rule to be 
made of the ſame court, to eauſe yourſelf to be made defendant 
in my ftead ; otherwiſe I ſhall ſuffer judgment to be entered 
againſt me, and you will be turned out of poſ/eſfion. 


Your loving friend 
[Date] William Stiles, 


The form of the declaration by bill does not differ 
very materially ; and the above is inſerted by way of elu- 
cida'ton, chiefly to ſuch tenants, Ic. as may peruſe this 
article. 

For further matter relating to Ejectment ſee Bull. N. 
Pri:—and Gilbert's Eje&ments by Running ton. 


EJECTUM, Ejefus maris, quod d mari ejicitur : Jet, 
Jetſom, Wreck, &c. See title Wreck. 

EIGNE, Fr. aut.] Eldeſt or firſt born; as baſtard 
eigne, and mulier priſne are words uſed in our law for the 
elder a baſtard, and the younger lawful born. See title 


. Baſtard. , 


EINECIA, from the Fr. azſit, i. e. primogenitus.] 
Elderſhip. Statute of Ireland, 14 Hen. 3. See Eſnecy. 
EIRE, or EYRE, Fr. ere, vis. iter, as a grand eire, 


that is, mags /tizoribus. ] Is the court of juſtices itrerant; 


and ju/tices in eyre are thoſe whom Bracten in many places 
calls jufticiarios itinerantes. Theſe juſtices, in ancient 
time, were ſent with a general commiſſion into divers 
counties to hear ſuch cauſes as were termed pleas of the 
crown: and this was done for the eaſe of the people, who 
muſt elſe have been hurried to the King's Bench, if the 
cauſe were too high for the county court: it is ſaid they 
were ſent but once in every ſeven years. Brad. lib. 3. c. 11. 
Horn's Mirror, lib. 2. The eyre of the foreft is the juſtice- 
ſeat ; which, by an ancient cuſtom was held every three 
years by the juſtices of the foreſt, jorne)ins up and down 
for that purpoſe. Bra. lib. 3. tract. 2.c.1 & 2: Brit. 
c. 2: Cromp. Juriſd. 156: Manw. par. 1. p. 121,—Sce 
title Juſtices in Eyre. | | 

ELECTION, ele&io.] In law, is when a man is left 


to his own free will, to take or do one thing or another, 
which he pleaſes. And if it be given of ſeveral things, 


he who is the firſt agent, and ought to do the firſt act, 
ſhall have the election: as if a perſon make a leaſe, ren- 
dering rent, or a garment, Sc. the leſſee ſhall have the 
election, as being the firit agent, by the payment of the 
one, or delivery of the other. Co. Lit. 144. And if A. 
covenant to pay B. a pound of pepper or ſugar, before 
Eafter ; it is at the election of A. at all times before Eafter, 

whe x which 
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which of them he will pay: but if he pays it not before 
the ſaid feaſt, then afterwards it is at the election of B. 
to demand and have which he pleaſeth. Dyer 18: 5 Rep. 
59: 11 Rep. 51. 

IfI give to you one of my horſes in my ſtable, there 
you ſhall have the election; for you ſhall be the firſt agent, 
by taking or ſeizure of one of them. Co. Lit. 145. If 
things granted are annual, and to have continuance, the 
el:4in (where the law gives it him) remains to the gran- 
tor, as well after the day as before: but it is otherwiſe 
when to be performed at once. Bid. When nothing 
paſſes to the teoffee or grantee before el:&ior to have the 
one thing or the other, the election ought to be made in 
the life of the parties; and the heir or executor cannot 
make the cleclion: but where an eſtate or intereſt paſſes 
immediately to the feoffee, donee, c. there election may 
be made by them, or their heirs or executors. 2 Rep. 36, 
37. And when one and the ſame thing paſſeth to the 
donee or grantee, and ſuch donee or grantee hath elec- 
tion in what manner he will take it, there the intereſt 
paſſeth immediately, and the party, his heirs, Sc. may 
make election when they will. Co. Litt. 145: 2 Daus. 
Abr. 761. 

Where the election creates the intereſt, nothing paſſes 
till election; and if no election can be made, no intereſt will 
ariſe. Hob. 174. If the cledlion is given to ſeveral per- 
ſons, there the firſt een made by any of the perſons 
ſhall ſtand: as if a man leaſes two acres to A. for life, re- 
mainder of one acre to B. and of the other acre to C. 
Now B. or C. may ele which of the acres he will have, 
and the firſt ele by one binds the other. Co. Lit. 145: 
2 Rep. 36. If a man leaſes two acres for life, the re- 
mainder of one in fee to the ſame perſon ; and after li- 
cences the leflee to cut trees in one acre, this is an elec- 
tion that he ſhall have the fee in the other acre. 2 Dauv. 


762. A real election concerning lands is deſcendible; 


and election of a tenant in tail may prejudice his ive, 
He in remainder may make an cledbion, after the death of 
tenant for life; but if the tenant for life do make election, 
the remainder-man is concluded. Moor, Ca. 247, $32. 

A perſon grants a manor, except one cloſe called . 
and there are two cloſes called by that name, one con- 
taining nine acres, and the other but three acres ; the 

rantee ſha]l not in this caſe chooſe which of the ſaid 
cloſes he will have, but the grantor ſhall have ee#tcr 
which cloſe ſhall paſs. 1 Leon. 268. But if one grants 
an acre of land out of a waſte or common, and doth not 
ſay in what part, or how to be bounded, the grantee may 
meke his election where he will. 1 Leon. 30. If a ma 
hath three daughters, and he covenants with another, 
that he ſhall have one of them to diſpoſe of in marriage; 
it is at the covenantor's clectien which of his daughters 
the covenantee ſhall have, and after requeſt ſhe 1s to be 
delivered to him. Moor 72: 2 Darv. 762. Where there 
are three coparceners of lands, upon partition the eldeſt 
ſiſter ſhall have the cen: though if ſhe herſelf make 
the partition, ſhe loſeth it, and {hall take laſt of all. Co. 
Lit. 166. —See title E/ecy. 

In conſideration that a perſon had ſold another certain 
goods, he promiſed to deliver him the value in ſuch pipes 
of wine as he ſhould. chooſe; the plaintiff muſt make his 
election before he brings his action. SH 49. An election 
whichof two things ſhall be done, ought not to be made 
merely by bringing an action; but before, that the de- 


fendant may know which he is to do, and it is ſaid he is 
not bound to tender either before the plaintiff hath made 
his choice which will be accepted. 1 od. 217: 1 Ne. 
Abr. 697. 

A condition of a bond is, that the obligor ſhall pay 307. 
or twenty kine, at the obligee's cledion, within ſuch a 
time; theobligee at his peri! is to make his eie with- 
in the time limited, 1 Leon. 69. Though in debt upon 


bond to pay 101. on ſuch a day, or four cows, at the 


then election of the obligee, it was adjudged, that it was 
not enough for the detendant to plead that he was always 
ready, Sc. if the obligee had made his ele79n; for ne 


ought to tender both at the day, by reaſon the word en 


2 to the diy of payment. Mor 246: 1 N 694, 
5. 
ir man hath an died to do one of two things, and 
he cannot by any default of a ſtranger, or of himſelf, or 
the obligee, or by the act of God, do the one; he muſt 
at his peril do the other. 1 Lil. Ar. 506. 

Where the law allows a man two actions to recover his 


right, it is at his ele#on to bring which he pleaſeth: and 


when a man's act may work two ways, both ariſing out 
of his intereſt, he hath eth given him to uſe it either 
way. Dyer 20: 2 Kol. Abr. 787. Action of treſpals upon 
the caſe, or action of treſpaſs vi Y armis, may be brought 
againſt one that reſcues a priſoner, at the een of the 
party damnified by the reſcous. And an action on the 
caſe, or an aſſiſe lies againſt him that ſurcharge: a com- 
mon, at the e/-&ion of him that is injured thereby. LI. 
504, 505. Alſo for a rent-charge out of lands, there 
may be a writ of annuity or diſtreſs, at the elec of the 
grantee : but after the death of the grantor, if the heir 
be not charged, the e/ce7:on to bring annuity ceaſeth. Dyer 
344+ | 

A man was indicted of felony for entering an honſe and 
taking away money, and found guilty, and burnt in the 
hand; after which the perſon who loſt the money brought 
an action of treſpais againſt the other for breaking his 


houſe, and taking away his money; and it was held that 


the action would lie; for though it was at his eien at 
firſt, either to prefer an indiciment or bring an action, 
yet by the indictment he had made no clection, becauſe 
that was not the proſecution of the party, but of the 
Crown. Style 347. | 

It a bargain and ſale be made of lands, which is in- 


rolled, and at the ſame time the bargainor levies a Ene 


thereof to the bargainee, he hath his ec to take by 
one or the other. 4 Rep. 72. A wife hath her eledion 
which to take, of a jointure made after marriage, or her 
dower, on the death of the huſband, and not before. 
Dyer 358. When a leſſor hath ele&7on to charge the leſſee, 
or his aflignee, for rent; if he accepts the rent of the 
aſſignee, he hath determined his ele. 3 Rep. 24. 

If a perſon hath elefiex to pay or perform one of two 
things at a day, and he do neither of them at that day, 
his election is gone: and where a grant is made of two 
acres of land, the one for life, the other in fee, or in 
tail, and before any election the feoffee makes a feoßment 
of both; in this caſe the electien will be gone, and the 
feoffor may enter upon which he will for the forfeiture. 
2 Rep. 37. If money on a mortgage be to be paid to a 
man, his heirs, or executors, the mortgagor hath elec- 
tion to pay it to either: and if in a feoftment it be to pay 


to the feoffee, his heirs or aſſigns, and he enfeof another, 


the 


| 
j 
| 
| 
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the feoffor may pay the money to the firſt or ſecond feof- 
fee, tc. Co. Lit. 210. | 

In ſome caſes, where one hath cauſe of ſuit, he may 
ſue one perſon or another at his election; for there is an 
election of perſons, as well as of things. Dyer 204, 207. 
A man by deed binds himfelf and his heirs to pay money, 
and dies; the obligee may chuſe to ſue the heir, or the 
executors, although both of them have aſſets. Poph. 151. 
One may have election, when he hath recovered a debt, 
to have his execution by egit, feri facias, or capias ad 
ſSatisfaciend.m; but where he takes an elegit, and hath no 
fruit of it, he may reſort to another writ, though the 
election be entered on record. Hob. 57: Dyer 60, 369. 

There is no election againſt the King in his grants, 
c. 1 Leon. 30. And an act becoming void, will de- 
termine an election. Hob. 152. As to election with re- 
ſpect to one action or another, See 1 Com. Dig. title Action. 
And this Dict. titles Condition; Agreement. 

ELECTION OF a CLERK OF STATUTEs-MEncHaNT, 
A writ that lies for the choice of a clerk aſſigned to take 
bonds called fatutes-mercharit ; and is granted out of the 
Choncery, upon ſuggeſtion that the clerk formerly aſſigned 
is gone to dwell at another place, or is under ſome im- 
pediment to attend the duty of his office, or hath not 
lands ſufficient to anſwer his tranſgreſſions, if he ſhould 
act amiſs, Cc. F. N. B. 164. | 

Eurcrion of ECCLESIASTICAL PersoONs, There is 
to be a free election for the digniries of the church. Star. 
9 Ed. 2. c. 14. And none ſhall diſturb any perſon from 
making free election, on pain of great forfeiture. If any 
perſons that have a voice in elections, take any reward 
for an election in any church, college, ſchool, Sc. the 
election ſhall be void: and if any of ſuch ſocieties reſign 
their places to others for reward, they incur a forfeiture 
of double the ſum; and the party giving it, and the party 
taking it, is incapable of ſuch place. Stat. 31 LElix. c. 6. 
See further titles Biſhops ; Deans. 

ELEcTioN of MzMuRERS of PARLIAMENT, See title 
Parliament. 

ELECTION OF A VERDEROR OF THE Fon EST, eledtione 
wiridariorum foreſt, ] A writ which lies for the choice of 
a wverderor, where any of the verderors of the foreſt are 
dead, or removed from their offices, &c. It is directed 
to the ſheriff; and, as appears by the ancient writs of 
this kind, the verderor is to be elected by the freehold- 
ers of the county, in the ſame manner as coroners. New 

« Net. Br. 366. a 

ELEEMOSYNA, Alms; dare in puram Y perpetuam 


eleemoſynam, to give in pure and perpetual alms, or 


Franl-almeigne; as lands were commonly given in ancient 


times to religious uſes. Corve/,—See titles Frank- ulmoigne; 
Tenure, 

ELEEMOSYNZA, The poſſeſſions belonging to the 
churches, Blount. . 

ELEEMOSYNA REGIS, or el-emo/yna aratri. A 
penny which King /thelred ordered to be paid for every 
plough in England, towards the ſupport of the por: it was 
called Elecmaſyna Regis, becauſe it was at firft appointed 

by the King. Leg. Ethelred, cap. 1. 

ELEEMOSYNARIA, The place in a religious houſe, 
where the common alms were repoſited, and thence by 
the almoner diſtributed to the poor. | | 
ELEEMOSYNARIUS, The almoner or peculiar offi- 


cet wao received the elecmeſynary rents and gifts, and in 


| due method diſtributed them to pious and charitable uſ-s. 
There was ſuch a chief officer in all the religious hone: : 
and the greateſt of our Exgliſb biſhops had anciently their 
almoners, as now the King hath. Lindword*s Provincia“, 
lib. 1. tit. 12.—See title Almoner. 

ELEEMOSYNARY CORPORATIONS, Corporate 
Bodies appointed over hoſpitals, c. conſtituted for the 
perpetual diſtribution of the free alms, or bounty of the 
founder of them. See title Corporation. 

ELEGIT, from the words in the writ, elegit fbi libe- 
rari, becauſe the plain iff hath % this writ of execu- 
tion. See 3 Comm. 418.] A writ of execution, founded 
on the Stat. HY. 2. 13. E. I. c. 18; that lies for him who 
hath recovered debt or damages, er, upon a recogni— 
zance in any court againſt one not able in his goods to 
ſatisfy the ſame; directed to the ſheriff, commanding 
him to make delivery of a oiety of the party's land, and 
all his goods, beaſts of the plovgh excepted. And the 
creditor ſhall hold the ſaid moiety of the land fo deliver- 
ed unto him, until his whole debt and damages are pail 
and ſatisfied ; and during that term he is fenant by eleo:t. 
Reg. Orig. 299 : Co. Lit. 289. 

Upon an elcgit, the ſheriff is to deliver one half of all 
houſes, lands, meadows and paſtures, rents, reverſions, 
and hereditaments wherein the defendant had any fole 
eſtate in fee, or for life, into whoſe hands ſoever the fame 
do afterwards come ; but not of a right onlv to land, an 
annuity, copy hold lands, &:. D;er 206: 7 Rep. 49: Pes. 
224. And by it, the plaintiff, Sc. elects o bona & 
catalla of the defendant, prazter boves & afros de caruca ſua; 
and alſo a moiety of all the lands which the defendant had 
at the time of the judgment recovered : but it ought to 
be ſued within a year and a day after the judgment. 
F. N. B. 267. | 

But though by this ſtatute, the lands of the debtor are 
made liable, as well as his perſonal eſtate; yet if the cre- 
ditor takes out an egit, and it appears to the ſheriff, 
that there are goods and chattels ſufficient of the debtor's, 
to ſatisfy the debt, he cg bt not 70 extend the lands. 2 Inff. 
395. But an el/-g// executed upon goods only, is, not a 
feeri facias, for a fieri facias is executed by ſale by the 
ſheriff; but the clegit by the appraiiement of the goods 
by a jury, and delivery to the party. 1 Sid. 184: 1 Lov. 
92: 1 Keb. 105, 261, 465, 556, 692 

Upon this writ the ſheriff is to impanel a jury, who 
are to make inquiry of all the goods and chattels of the 
debtor, and to appraiſe the ſame, and alſo to inquire as 
to his lands and tenements ; and upon ſuch inquiſition 
the ſheriff is to deliver all the goods and chattels (except 
the beaſts of the plough) and a moiety of the lands to the 
party, and muſt return his writ, in order to record ſuch 
inquilition in that court, out of which the egi? iſſued: 
and when the jury have found the ſeiſin and value of the 
land, the ſheriff, and not the jury, is to ſet out and de- 
liver a moiety thereof to the plaintiff, by metes and 
bounds. Cro. Car. 319. 

All writs of execution may be good, though not re- 
turned, except an elegz7; but that ½ be returned, be- 
cauſe an inquiſition is to be taken upon it, and that the 
court may judge of the ſufficiency thereof. 4 Rep.65, 74. 
It has been ruled, that if more than a moiety of the lands 
is delivered on an elegit by the ſheriff, the ſame is void 
for the whole. Si. 91: 2 Salk. 563. And the ſheriff 


cannot fell any thing, but what is found in the inquiſi-. 
| ion; 
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tion; and therefore if he ſell a term for years, c. miſ- 
recited in the inquiſition, as to the commencement there» 
of, the ſale is void. 4 Rep. 74. 

In debt upon bond, the defendant before the trial con- 
veyed his lands to another, c. but he himſelf took the 
profits ; notwithſtanding this conveyance, a moiety of 
his lands was extended on an egit. Dyer 294: 3 Rep. 78. 
If co perſons have each of them a judgment againſt one 
debtor and he who hath the firſt judgment, brings an 
el:git, and hath the moiety of the lands delivered to him 
in execution; and then the other judgment creditor, ſues 
out another e/egir, he ſhall have only a moiety of that 
muiety, which was not extended by the firſt judgment. 
Cro. Elix. 483. 

When lands are once taken in execution on an cht, 


and the writ is returned and filed, the plaintiff ſhall have 


no other execution. 1 Lev. 92. And if the defendant 
hath lands in more counties than one, and the plaintiff 
awards an elegir to one county, and extends the lands 
upon the elegit, and afterwards files the writ, he cannot, 
after that, ſue out an elegit into the other counties: but 
he may immediately after entry of the judgment upon the 
judgment-roll, award as many elegits, into as many coun- 
ties as he thinks fit, and execute all, or any of them, at 
his pleaſure. 1 Lil. Abr. 50g : Cre. Fac. 246. 

A man had lands in execution, upon an egit, and 
afterwards moved for a new elegit, upon proof that the 
defendant had other lands, not known to the creditor, at 
the time when the execution was ſued out; and it was 
adjudged, that if he had accepted of the firſt by the de- 
livery of the ſheriff, he could not afterwards have a new 
elegit; but when the ſheriff returns the writ, he may 
waive it, and then have a new extent. Cro, Elix. 310: 
3 Nel/. Abr. Gg. Sed qu. | 

If the defendant dies in priſon, ſo that there is no exe- 
cution with ſatisfaction, the plaintiff ſhall have an cut 
afterwards. 5 Rep. 86. And if all the lands extended on 
an el-git be evicted by a better title, the plaintiff may 
take out a new execution, 4 Rep. 66, Where one hav- 
ing land by elegir, is wholly evicted out of it, he may 
have a further execution, either againſt the defendant's 
lands or goods, as he might have had at firſt; ſave only, 
he muſt bring a fire facias againſt the defendant, or him 
that comes in under him; but if the eviction be of part 
of the land, or for a time only, fo that the plaintiff may 
take his full execution by holding it over; there he can- 
not have any new execution, by the Stat. 32 H. 8. c. 5. 
2 Shep. Abr. 115. 

Where an elegit is ſued upon a judgment, the levying 

of goods thereon for part only, is no impediment, but 
the plaintiff may bring another eleg:t pro re/iduo, and take 
the lands. 1 Lev, 92. On a n/1] returned upon an ce, 
there may be brought a capras ad /atisfaciendum, or fieri 
facias. 1 Leen. 176. And an elegit may be ſued after a 
feri facias returned nulla bona, or where part is levied by 
it; and after a capias ad /atisfaciendum returned non , in- 
ventus. Hob. 57. 

A perſon in execution was ſuffered to eſcape, and then 
he died ; the land which he had at the time of the judg- 
ment may be extended, by elcgit, upon a ſcire factias 
brought againſt his heir, as tertenant. Dyer 271. 

A man may have an aſſiſe of the land which he hath in 
execution by elegit, if he be deforced thereof. Stat. Im. 
2. c. 18. And if tenant by elegi/ a ien the land in fee, 
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Sc. he who hath right ſhall have againſt him and the 
alienee, an aſſiſe of novel icin. Ibid. At a trial at bar 
in C. B. the court delivered for law, that where lands are 
actually extended, and delivered upon an «/-gi7, a fine 
levied on thoſe lands, and non-claim, will bar the in- 
tereſt of the tenant by clegit. 1 Mod. 217. 

If tenant by elegit, be put out of poſſeſſion before he 
hath received ſatisfaction for his debt, by the heir at law, 
Sc. he may bring action of treſpaſs, or re-enter and hold 
over till ſatisfied : but after ſatis faction received, the de- 
fendant may enter on the tenant by eit. 4 Rep. 28, 67. 
Tenants by elegi?, ſtatutes-merchant, Cc. are not puniſh- 
able for waſte by action of waſte : but the party, againſt 
whom execution is ſued, is to have a writ of wenire /ac/as 
ad computandum, fc. and there the waſte ſhall be reco- 
vered in the debt: though it is ſaid there is an old writ 
of waſte in the Regiſter, for him in reverſion againſt te- 
nant by elegiz, committing waſte on lands which he hath 
in execution. 6 Rep. 37: New Nat. Br. 130. On te- 
nant by elegi/'s accounting, if the money recovered by 
the plaintiff is levied out of the lands, the defendant ſhall 
recover his land; and if more be received by walte, c. 
he ſhall have damages. 7erms de Ley.—See this Dict. titles 
Eftate ; Extent; Execution. 

ELF-ARROWS, Were /#in-//ones ſharpened on each 
ſide in ſhape of arrew-heads, made uſe of in war by the 
ancient Britons; of which ſeveral have been found in 
England, and greater plenty in Scotland, where it is ſaid 
the common people imagine they drop from the clouds; 
or are made by the elves or fairies. 

ELISORS, E/:&er-.] In cafes of challenge to the ſerif 
and coroners for partiality, Wc, the venire to ſummon a 
jury ſhall be directed to two clerks of the Court, or the 
perſons of the county named by the Court and ſworn. 
And theſe two who are called Er; thall indifferent!ly 
name or chooſe the jury; and their return 1s final; no 
challenge being allowed to their array. Fee. de Lua. 
leg. e. 25: Co. Li. 158. 

ELKE, A kind of yew to make bows of. Stat. 32 17. 
8. cap. 9. 

ELOINE, from the Fr. t.] To remove or ſend a 
great way off: in this ſenſe it is uſed where it is ſaid that 
if ſuch as are within age be eli, fo that they cannot 
come to ſue perſonally, their next friends ſhall be admitied 
to ſue for them. Star. 13 Ed. I. cap. 15. 

ELONGATA, Is a return of the theriff in replewin, 
that cattle are not to be found, or are removed, fo that he 
cannot make deliverance, Cc. 2 Lil. Abr. 454, 458. 

ELOPEMENT, from the Belg. Fe matrimenium © 
loopen, currere ; or more probably from the Sax. Geloorar, 
to depart ; the Saxon v being eaſily perverted from its 
ſhape into a p. Blount.) Is where a married woman of her 
own accord, goes away and departs from her huſband, 
and lives with an adulterer. See tiles Ale ,; Baron and 
Feme. | 

ELY, A royal franchiſe or county palatine. See title 
Counties - Palatine. 

EMBARGO, A prohibition upon ſhipping, not to go 
out of any port, on a war breaking out, Sc. 

EMBASSADOR, See Amtaſjader. 

EMBLEMENTS, from the Fr. emblatiexce de Bled, 
corn ſprung or put up above ground.] The profits of 
fown land: but the word is ſometimes uted more largely, 
for any produdls that are naturally from the ground, as 

grals, 
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dass, fruit, Sc. In ſome caſes he who ſowed the corn 
ſhall have the emblements; and in others not: a leſſee at 
will ſows the land, he ſhall have the emblements; though 
if the leſſes determines the will himſelf, he ſhall not have 
them, but the leſſor. 5 Rep. 116. If leſſee at will ſows 


the land with grain, or other thing yielding annual pro- 


fit, and the leſſor enters before ſeverance; yet the leſſee 


hall have it: but where the leſſee plants young fruit- 


trees, or other trees, or ſows the land with acorns, Sc. 


he ſhall not have theſe: and if ſuch tenant by good huſ- 
bandry make the graſs to grow in greater abundance ; or 


ſow the land with hay-ſeed, by which means it is inereaſ- 
ed, if the leſſor enters on the leſſee, the leſſee ſhall not 
have it, becauſe graſs is the natural profit of the foil. Co. Lit. 


55, 56. 


Where tenant for life ſows the land, and dies, his ex- 


ecutors ſhall have the emblements, and not the leſſor or him 
in reverſion ; by reaſon of the uncertainty of the eſtate. 
Cre. Eliz. 463. And if a tenant for life plants hops, and 
dies before ſeverance, he in reverſion ſhall not have them, 
but the executors of tenant for life. Cr. Car. 5 15. If 
tenant for years, (if he fo long live) ſow the ground, and 
die before ſeverance; the executor of the leſſee ſhall have 
the corn: and where leſſee for life leaſes for years, if the 
leſſee for years ſow the land, and after leſſee for life dies 
before ſeverance, the executor of leſſee for years ſhall 


Have the emblements. 2 Dazv. Abr. 765. 


So it is alſo if a man be tenant for the life of another ; 
and equi que vie, (he on whoſe life the land is held,) dies 
after the corn ſown, the tenant pur auter vie ſhall have 
the emblemenrs. The ſame is alſo the rule if a life-eſtate 


be determined by the act of law. Therefore if a leaſe be 
made to huſband and wife during coverture, (which 


gives them a determinable eſtate for life,) and the huſ- 
band ſows the land; and afterwards they are divorced 
A winculo matrimonii, the huſband ſhall in this caſe have 
the emblements ; for the ſentence of divorce is the act of the 
law. 5 Rep. 116. But if an eſtate for life be determin- 
ed by the tenant's own act, (as by forfeiture for waſte com- 
mitted; or if a tenant during widowhood, thinks proper 


to marry ;) in theſe and ſimilar caſes, as in that of a te- 
vant at will determining his own tenure, the tenants 


Mall not be entitled to take the emblements. 1 Iuſt. 5 5. 

If renant for years ſows ground, and before his corn is 
ſevered, the term which is certain expires ; the leſſor or 
he in reverſion ſhall have the elements; but he mult firſt 
enter on the lands. 1 Lil. Abr. 511. A leſſee for life or 
years ſows the land, and after ſurrenders, ©. before ſe- 
verance, the leſſor ſhall have the corn. 2 Danv. 764. If 
there be leſſee for years upon condition that if he commit 


waſte, Ec. his eſtate ſhall ceaſe ; if he ſows the ground 


with corn, and after doth waſte, the leſſor ſhall have the 


corn. Co. Lit. 5 5. And where a lord enters on his te- 
pant for a forfeiture, ke ſhall have the corn on the ground. 


4 Rep. 21. 

Though if a feme copyholder for her widowhood ſows 
the land, and before ſeverance takes huſband, ſo that her 
eſtate is determined, the lord ſhall have the emb/ements ; 
yet if ſuch a feme copyholder durante viduitate, leaſes for 
one year according to cuſtom, and the leſſee ſows the land, 
and afterwards the copyholder takes huſband, the leſſee 


all have the corn. 2 Dauv. 764. If a huſband holds 


lands for life, in right of his wife, and ſow the land, and 
after ſhe dies before feverance, he ſhall have the le- 
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ments. Dyer 316: 1 Nel/. Abr. 701. And where the wife 
hath an eſtate for years, life, or in fee, and the huſband 
ſows the land, and dieth, his executors ſhall have the 
corn. 1 Nel. 702, But if the huſband and wife are joint- 
tenants, though the huſband ſow the land with corn, 
and dies before ripe, the wife and not his executors ſhall 
have the corn, ſhe being the. ſurviving jointenant. Co, 
Lit. 199. | 

When a widow is endowed with lands ſown, ſhe ſhall 
have the emblements, and not the heir. 2 I,. 81. And 
a tenant in dower may diſpoſe of corn ſown on the 
ground; or it may go to her executors, if ſhe die before 
ſeverance. 2 Int. 80, 81. And by the particular provi- 
ſions of Stat. 28 H. 8. c. 11, if a Parſon ſows his glebe, 
and dies, his executors ſhall have the corn: and ſuch 
parſon may by will diſpoſe thereof. 1 Rol. Abr. 655 

If tenant by ſtatute-merchant ſows the land, and be- 
fore ſeverance a caſual profit happens, by which ke is 


ſatisfied, yet he ſhall have the corn. Co. Lit. 55, Lands 


ſown are delivered in execution upon an extent, the per- 


ſon to whom delivered ſhall have the corn on the ground. 


2 Leon. 54. And judgment was given agaiuſt a perſon, 
and then he ſowed the land, and brought a writ of error 
to reverſe the judgment, but it was affirmed; and ad- 
judged that the recoveror ſhall have the corn, 2 Bu}, 
213. : 

If a diſſeiſor ſows the land, and afterwards cuts the 


corn, but before it is carried away, the diſſeiſee enters; 


the diſſeiſee ſha!l have the corn. Dyer 31: 11 Rep. 52. 
A perſon ſeiſed in fee of land dies, haVing a daughter, 
and his wife privement enjeint with a ſon; the daughter 
enters and ſows the land, and before ſeverance of the 
corn, the ſon is born; in this caſe the daughter ſhall 
have the corn, her eſtate being lawful, and defeated by 
the act of God; and it is for the public good that the 
land ſhould be fown. Cs. Lit. 55. 

A man ſeiſed in fee-fimple ſows land, and then deviſes 
the land by will, and dies before ſeverance; the deviſee 
ſhall have the corn; and not the deviſor's executors. 
Winch 52: Cra. Eliz. 61. If a perſon deviſes his lands 
ſown, and ſays nothing of the corn, the corn ſhall go 
with the land to the deviſee: and when a man ſeiſed of 
land, in fee or in tail, ſows it, and dies without will, it 
goes to the executor, and not the heir. 10 Ed. 4.16: 
21 H. 6. 30 4: 37 H. 6.35 6. A deviſee for life dies, 
he in remainder ſhall have the emb/erents with the land. 
Hob. 132. 

Tenant in fee ſows the land, and deviſes it to A. for 
life, remainder to B. for life, and dies; A. dies before 
ſeverance, B. in remainder ſhall have the corn, and not 
the executor of the firſt tenant for life. Cro. Elix. 61, 46. 
Where there is a right to elements, ingreſs, egreſs and 
regreſs are allowed by law, to enter, cut and carry them 
away, when the eſtate is determined, Cc. 1 /n/. 56. 

EMBLERS DE GENTZ, Fr.] A ſtealing from the 
people: The word occurs in our old rolls of Parliament. 
Whereas divers murders, emblers de gentz, and robberies 
are committed, c. Roz. Parl. 21 Ed. 3. u. 62. 

EMBRACEOR, Fr. enbraſour.] He that when a mat- 
ter is in trial between party and party comes to the bar 
with one of the parties, having received ſome reward ſo 
to do, and ſpeaks in the caſe; or privately labours the 
jury, or ſtands in the court to ſurvey and overlook them, 
whereby they are awed or influenced, or put in _ w 

| oude 


EMB 


doubt of the matter. Stat. 19 H. 7. cap. 13. 
vers, attornies, Sec. may ſpeak in the caſe for their clients, 
and not be embraceors: alſo the plaintiF may labour 
the jurors to appear in his own cauſe; but a ſtranger muſt 
not do it: for the bare writing a letter to a perſon, or 
arol requeſt for a juror to appear, not by the party him- 
ſelf, hath been held within the ſtatutes againſt embracery 
and maintenance. Co. Lit. 35g: Hob, 294: 1 Saund. 391. 
If the party himſelf inſtruct a juror, or promiſe any re- 
ward for his appearance, then the party is likewiſe an 
embraccor, And a juror may be guilty of embracery, 
where he by indirect practices gets himſelf ſworn on the 
tales, to ſerve on one fide. 1 Lil. 513. There are divers 
ſtatutes relating to this offence and maintenance. See further 
title Maintenance, and poſt, Embracery.— See allo titles 
ury; Decies tantum. | 
EMBRACERY. An attempt to influence a Jury cor- 
ruptly to one fide, by promiſes, perſuaſions, entreaties, 
money, Entertainments, and the like. The puniſhment 
for the perſon embracing, (the Embraceor) is by fine and 
impriſonment ; and for the Juror ſo embraced, if it be 
by taking money, the puniſhinent is, (by various Stars. of 
Ed. III. wiz. 5 EZ. 3. c. 10: 34 £.3.c.8; 38 E. 3. c. 12, 
perpetual infamy, impriſonment for a year, and forfei- 
ture of ten- fold value. 4 Comm. 140: See 1 Hawk, P. C. 
c. 85; and the preceding title. | 
EMBRING DAYS, from embers, cincres, fo called 
either becauſe our anceſtors, when they aße, ſat in 
aſhes, or ſtrewed them on their heads. ] Thoſe days which 
the ancient Fathers called Quatuor Tempora jeſunii, and of 
great antiquity in the church: they are obſerved on Med- 
neſelay, Friday and Saturday next after Quadrageſima Sun- 
day, (or the firſt Sunday in Lent) after Whitſunday, Holy- 


roodl- day in September, and St. Lucy's day about the middle | 


of December. Theſe days are mentioned by Britton, c. 53, 
and other writers; and particularly in the Stat. 2 & 3 Ed. 
6. c. 19. Our almanacks call them the Ember Heels. 

EMBROIDERY. By Stat. 22 Geo, 2. c. 36, No fo- 
reign embroidery, or gold or filver brocade, ſhall be im- 
ported, upon pain of being forteited and burnt, and pe- 
nalty of 1co/. for each piece. No perſon ſhall ſell or ex- 
poſe to ſale any foreign embroidery, gold or ſilver thread, 
lace, fringe, brocade, or make up the ſame into any 
garment, upon pain of having it forfeited and burnt, 
and penalty of 100/, All ſuch embroidery, Qc. found, 
may be ſeized and burnt, and the mercer, £7, in whoſe 
_ cuſtody it was found, ſhall forfeit 100/,—See title Munu- 
tattures; Nawigation- Att;. 

EMENDALS, emenda.] An old word ſtill made uſe 

of in the accounts of the Society of the Iuner Temple; where 
ſo much in emendals at the foot of an account, on the ba- 
lance thereof, ſignifies fo much money in the bank or 
itock of the houſes, for reparation of loſſes or other emer- 
gent occaſions: guod in reflaurationem damnt tribuitur. 
Spelm. 
EMEND ARE, Emendam folvere.] To make amend: for 
any crime or treſpaſs committed. Leg. Ed, Confef}. c. 35. 
Hence a capital crime, not to be attoned by fine, was 
ſaid to be inemendabile. Leg. Canut. p. 2. 8 

EMENDAT IO, Hath been uſed for the power of 
amending and correcting abuſes, according to ſtated rules 
and meaſures; as emendatio panni, the power of looking 
to the aſſize of cloth, that it be of jult meaſure ; emenda- 
zi w—_ * cervifiee, the aſſiz ing of bread and beer, &c. 
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privileges granted to lords of manors, and executed by 
their officers appointed in the court-leet, Oc. are. 
Aitig. 196. 

EMPANEL, See Impanel. 

EMPEROR, ?#rperater.} The higheſt ruler of large 
kingdoms and territories; a title anciently given to re- 
nowned and victorious generals of armies, who acquired 
great power and dominion. And this title is not only 
given to the Emperer of Germany, as Emperor fie Romans ; 
but was formerly belonging to the Kings of England, as 
appears by a charter of King Edgar. 

ENBREVER, HF.] To write down in ſhort. Brit. 56. 

ENCAUSTUM, See Ixcauſtum. 

ENCHESON, A French word uſed in our law books 
and ſtatutes, ſignifying the occaſion, cauſe or realon 
wherefore any thing is done. Stat. 5 Ed. 3. c. 3. 

ENDEAVOUR. Where one who has the uſe of his 
reaſon endeavours to commit felony, c. he ſhall be pu- 
niſhed by our laws, but not to that degree as if he had 
actually committed it: as if a man aſſault another on the 
highway, in order to a robbery, but takes nothing from 
him, this is not puniſhed as felony, becauſe the telony 
was not accompliſhed; though as a miſdemeanor, it is 
liable to fine and impriſonment. 3 f. 68, 69, 161: 
11 Rep. 98. And in this caſe, by Sat. 7 Geo. 2. c. 21, 
the offender ſhall be tranſported. See titles [riendment ; 
Robbery. 

ENDOWMENT), The beſtowing or aſſuring of du r 
on a woman. It is ſometimes uſed metaphorically for 
the ſettling a proviſion upon a parſon, or building of a 
church or chapel; and the ſevering a ſufficient portion of 
tithes, c. for a vicar, towards his perpetual maintenance, 
when the benefice is appropriated. See Stats. 15 R. 2. c. G: 
4 H. 4. c. 12. 

ENEMY, iximicus.] Is properly an alien or foreigner, 
who in a public capacity, and in an hoſtile manner, in- 
vades any kingdom or country ; and whether ſuch per- 
ſons come hither by themſelves, or in company with En- 
gliſh traitors, they cannot be puniſhed as traitors, but 
ſhall be dealt with by martial law. H. P. C. 10, 15. 
But the ſubjeQs of a foreign prince coming into Exgland, 
and living under the protection of the King, it they take 
up arms, Oc. againſt the government, they may be pu- 
niſhed as traitors, not as alien enemies. If a priſoner be 
reſcued by enemies, the gaoler is not guilty of an eſcape ; 
as he would have been if ſubjects had made the reſcue, 
when he might have a legal remedy againſt them. See 
Hawk. P. C. and titles Alien; E/cape; and as to adhering 
to and ſuccouring the King's enemies, ſee title 7-ea/or. 

ENFRANCHISE, Fr. exfrauchir.] To make free, or 
incorporate a man iato any ſociety, Ac. It is alſo uſed 
where one is made a free Jenizen, which is a kind of in- 
corporation in the Commontvealth. 

ENFRANCHISEMENT, H. from franchiſe, i. e. li- 
ber tas. ] Is when a perſon is incorporated into any fociety 
or body politick; and it ſignifies the act of incorporating. 
He that by charter is made a derizen, or freeman of Eu- 
— is ſaid to be enfranchiſed, and let into the general 


| liberties of the ſubjects of the kingdom : and he who is 
made a citizen of London, or other city, or free burgeſs 
of any town corporate, as he is made partaker of thoſe 


liberties that appertain to the corporation, is in the com- 
mon ſenſe of the word a perſon enfranchi/ed. And when 
a man 1s ex/raachi/ed into the freedom of any city or bo- 
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rough, he hath a freehold in his freedom during life; 
and may not, for endeayouring any thing only againſt 
the corporation, loſe and forfeit the ſame. 21 Rep. 91. 


- See title Corporation. A villein was ſaid to be enfranchi/ed, 


when he was made free by his lord, and rendered capa- 
ble of the benefits belonging to freemen. 
ENGLECERY, or ENGLESCHIRE, Engleceria.] 
An old word fignifying the being an Engliſoman. When 
Camtus the Dane came to be King of England, he at the 
requeſt of the Nobility ſent back his army into Denmark, 
but kept ſome Danes behind to be a guard to his perſon ; 
and he made a law for the preſervation of his Danes (who 
were often privately made away with by the Ergliþ) 
that if an Engli/bman killed a Dane, he ſhould be tried 
for the murder; or if he eſcaped, the town or hundred 


where the fat was done, was to be amerced fixty-/ix 


marks to the King : ſo that after this Jaw, whenever a 
murder was committed, it was neceſſary to prove the 
party ſlain to be an Exg liſpman, that the town might be 
exempted from the amercement ; which proof was called 
Englecery, or Engleſchire. And whereas if a perſon were 
privately ſlain, he was in ancient time accounted Fanci- 
gena, which word comprehended every alien, eſpecially 
the Danes: it was therefore ordained, that where any 
perſon was murdered, he ſhould be adjudged Francigena, 


_ unleſs Englecery were proved, and that it was made ma- 


nifeſt he was an Engliſhman. The manner of proving the 


. perſon killed to be an Exgliſbman, was by two witneſſes 


who knew the father and mother, before the Coroner, 
Sc. Brad, lib. 3. tract. 2. cap. 15 : Flea, lib. 1. cap. 30: 
7 Rep. 16. This Englecery, by reaſon of the great abuſes 
and trouble that afterwards were perceived to grow by it, 
was utterly taken away by Stat. 14 Ed. 3. ft. 1. c. 4.— 
See 4 Comm. 195: and this Dict. title Murder. 

ENGLISH. Pleas, records, bonds, and proceedings 
In courts of juſtice, to be in Exgliſb. Stat. 4 Geo. 2. c. 26. 
And ſee Stats. 5 Geo. 2. c. 27: 6 Geo, 2. c. 14: and this 
Dict. titles Pleading; Proceſs, Sc. 

ENGLISHMEN, The names of, to be certified into 
the Chancery who are abroad in Holland and Flanders, Mc. 
and to pay ſuch impoſitions as aliens do. Stat. 14 & 15 
H. 8. c. 4. 

ENGRAVERS, That ſhall invent, deſign and engrave 
prints, to have the ſole right of printing them for four- 
teen years, which ſhall be engraved with the names of 
the proprietors; and others copying, and ſelling ſuch 


rints, though by varying, Oc. without their conſent, 


ſhall forfeit 5 J. for every print, and alſo the plates and 
ſheet, &c, Stat. 8 Geo. 2. c. 13,—See title Literary Pro- 
erty. 

ENGROSSER, See Ingrofſer ; Fore/taller. 

To ENHANCE. To raiſe the price of goods or mer- 
chandize. See title"Forefaller. 

ENPLEET, Anciently uſed for impleα,. They may 
enpleet and be enplteted in all courts. Mon. Ang. tom, 2. 


Jo. 412. 


ENQUIRY, Writ of; See title Mit. | 

ENSIENT, or ENSEINT, The being with child. 
Law Fr. Die. 

ENSIENTURE, or Enfiency, Of any woman con- 
demned for a crime, is no ground to ſtay judgment ; but 
it may be afterwards alledged againſt execution. 2 Hales 
Hift. P. C. 413. 

ENTAIL. See title Tail, 


ENTRY, 


ENTERPLEADER, See Interpleader. 

ENTIERTIE, from the French entiert#, entireneſs.] 
Is a contradiſtinction in our books to moiety, denoting 
the whole: and a bond, damages, Sc. are ſaid to be en- 
tire, when they cannot be divided or apportioned. 

ENTIRE TENANCY, Contrary to ſeveral tenancy, 
and ſignifying a ſole poſſeſſion in one man; whereas the 
other is a joint or common poſſeſſion in two or more. 
Broek, 

ENTRY, Fr. entree, 1. e. ingreſſis, introitus.] Sig- 
nifies the taking poſſeſſion of lands or tenements, where 
a man hath title of eztry: and it is alſo uſed for a writ 
of poſſeſion. This entry into lands, is where any man 
enters into or takes poſſeſſion of any lands, ©. in his 
proper perſon ; and is an actual entry when made by a 
man's ſelf, or by attorney by warrant from him that hath 
the right; or it is an entry in law, for a continual claim is 
an entry implied by law, and has the ſame force with it. 
Lit. $ 419. There is a igt of entry, when the party 
claiming may for his remedy either enter into the land, 


or have an action to recover it: and a ite of extry, where 


one hath lawful entry given him in the lands, which an- 
other hath, but has no action to recover till he hath en- 
tered. Plowd. 558: 10 Rep. 48: Finch's Law 105. 


ExTRY, may be defined to be an extrajudicial and 
ſummary remedy, againſt certain ſpecies of injury by 
ouſter, uſed by the legal owner, when another perſon 
who hath no right, hath previouſly taken poſſeſſion of 
lands or tenements. In this caſe, the party entitled may 
make a formal but peaceable entry thereon, declaring 
that thereby he takes poſſeſſion; which notorious act of 
ownerſhip, is equivalent to a feodal inveltiture by the 
lord: or he may enter on any part of it in the ſame 
county, declaring it to be in the name of the whole. Lit. 
6417. But if it lies in different counties, he muſt make 
different entries ; for the notoriety of ſuch entry or claim 
to the pares or freeholders of //efmorland, is not any no- 
toriety to the pares or freeholders of S. Alſo if there 
be eo diſſeiſors, the party diſſeiſed muſt make his entry 
on Loth; or if one difleiſor has conveyed the lands with 
livery to two diſtin feoffees, entry muſt be made on 
both. Co. Litt. 252. For as their ſeiſin is diſtinR, fo alſo 
muſt be the act which deveſts that ſeiſin. If the claimant 
be deterred from entering by menaces or bodily fear, he 
may make claim as near to the eſtate as he can, with the 
like forms and ſolemnities: which claim is in force for 
only a year and a day. Lili. F 422. And this claim, if 
it be repeated once in the ſpace of every year and day, 
(which is called continual claim) has the ſame effect with, 
and in all reſpects amounts to, a legal entry. id. $419, 
23, —Sce this Dict. title Claim. Such an entry gives a 
man ſeiſin; or puts into immediate poſſeſſion, him that 
hath right of entry on the eſtate; and thereby makes 
him complete owner, and capable of conveying it from 
himſelf by either deſcent or purchaſe. Co. Lit. 15. 

This remedy by entry takes place in three only of the 
five ſpecies of ouſter, viz. Abatement,  Intryfion, and Di/- 
ſeiſin; for, as in theſe the original entry of the wrong- 
doer was unlawful, they may therefore be remedied by 
the mere entry of him who hath right, But, upon a 


- Diſcontinuance, or Dęforcement, the owner of the eſtate 


cannot enter, but is driven to his action: for herein the 
original entry being lawful, and thereby an apparent 
right of poſſeſſion being gained, the law will not ſuffer 

| that 


ENTRY. 


that right to be overthrown by the mere act or entry of 
the claimant. Yet a man may enter on his tenant by 
ſufferance: for ſuch tenant hath no freehold, but only a 
bare poſſeſſion; which may be defeated, like a tenancy 
at will, by the mere entry of the owner. Burt if the 
owner thinks it more expedient to ſuppoſe or admit ſuch 
tenant to have gained a tortious freehold, he is then re- 
mediable by writ of entry, ad terminum qui preteriit. 
1 Lift. 57, 237, 8.—See title Di/ſei/in, | 

On the other hand, in caſe of Abatement, Iutriſſon, or 
Dielen, where entries are generally lawful, this right 
of entry may be tolle, that is, raten away, by deſcent. 
Deſcents which take away entries, are when any one, 
ſeiſed by any means whatſoever of the inheritance of a 
corporeal hereditament, dies, whereby the ſame deſcends 
to his heir: in this caſe, however feeble the right of the 
anceſtor might be, the entry of any other perſon who 
claims title t© the frechold is taken away; and he cannot 
recover poſſeſſion againſt the heir by this ſummary me- 
thod, but is drivea to his action to gain a legal ſeiſin of 
the eſtate. Lit. 9 385; 413. 

In general therefore, no man can recover poſſeſſion by 
mere entry on lands, which another hath by deſcent. 
Vet this rule hath ſome exceptions; eſpecially if the 
claimant were under any legal diſabilities, during the 
life of the anceſtor, either of infancy, coverture, impri- 
ſonment, inſanity, or being out of the realm: in all 
which caſes, there is no neglect or /aches in the claimant, 
and therefore no deſcent ſhall bar, or take away his en- 
try. Co. Lit. 246. And this title of taking away entries 
by deſcent, is ſtill farther narrowed by Sat. 32 Hen. 8. 
c. 33; which enacts, that if any perſon diſſeiſes or turns 
another out of poſſeſſion, no deſcent to the he of the 
diſſeiſor ſhall take away the entry of him that has right 
to the land, unleſs the diſſeiſor had peaceable poſſeſſion 
five years next after the diſſeiſin. But the ſtatute, on 
feodal reaſons, does not extend to any feoffee or donce of 
the diſſeiſor, mediate or immediate. Id. 256. 

By the ſtatute of limitations, 21 Fac. 1. c. 16, it is 
enacted, that no entry thall be made by any man upon 
lands, unleſs within 20 years after his right ſhall accrue, 
And by Stat. 4 & 5 An. c. 16, no entry ſhall be of force 
to ſatisfy the ſaid ſtatute of limitations, or to avoid a 
fine levied of lands, unleſs an action be thereupon com- 
menced within one year after, and praſecuted with effect. 
dee further title Claim. | 

This remedy by entry mult be purſued, according to 
Stat. 5 Ric. 2. fl. I. c. 8, in a peaccable and eaſy man- 
ner; and not with force or ſtrong hand. For, if one 
turns or keeps another out of poſſeſſion forcibly, this is an 
injury of both a civil and a criminal nature. The civil 
is remedied by immediate reſtitution; which puts the 
ancient poſſeſſor in latu quo; the criminal injury or pu- 
blic wrong, by breach of the King's peace, is puniſhed 
by fine to the King. See this Dict. title Forcible Entry. 


Tur Walr or Exrxx is a poſſeſſory remedy which 
diſproves the title of the tenant or poſſeſſor, by ſhowing 
the unlawful means by which he entered, or continues 
poſſeſſion. Finch. L. 261, The writ is directed to the 
Sheriff, requiring him to, Command the tenant of the 

land, that he render [in Latin, præcipe guod reddat] to the 
demandant the land in queſtion, which he claims to be 


| 


his right and inheritance; and into which, as he faith, 
the ſaid tenant had not entry, but by (or after) a di/ei- 
fin, intruſion, or the like, made to the ſaid demandant, 
within the time limited by law for ſuch actions; or that 
upon refuſal he do appear in court on ſuch a day, to 
ſhew wherefore he hath not done it.” This is the origi- 
nal proceſs, the præcipe, upon which all the reſt of the 
ſuit is grounded; wherein it appears, that the tenant is 
required, either to deliver ſeiſin of the lands, or to ſhow 
cauſe why he will not. This cauſe may be either a de- 
nial of the fat, of having entered by or under ſuch 
means as are ſuggeſted, or a juſtification of bis entry, 
by reaſon of title in himſelf, or in thoſe under whom he 
makes claim; whereupon the poſſeſſion of the land is 
awarded to him who produces the cleareſt right to poſ- 
ſeſs it. 

The Writs of entry are of divers kinds, diſtinguiſhed 
into four degrees, according to which the writs are va- 
ried. The fr/ degree is a writ of entry ſur di/jei/in, that 
lieth for the diſſeiſee, againſt a diſſeiſor, upon a diſſeiſin 
done by himſelf; and this is called a writ of entry in the 
nature of an aſſiſe. 

Second, a writ of entry /ur diſeiſin in le per, againſt the 
heir by deſcent, who is ſaid to be in the per, as he comes 
in / his anceſtor; and ſo it is if a diſſeiſor make a feoff- 
ment in fee, gift in tail, &c. the feoffee and donee are 
in the per by the diſſeiſor. 

Third, A writ of entry /ur diſſeiſin in le per & cui, where 
the fore of a dier maketh a feoſfment over to another, 
when the diſſeiſee ſhall have this writ of en:ry /ur difſei/sr, 


Sc. of the lands in which ſuch other had no right of . 


entry, but J the feoffee of the diſſeiſor, to wham the diſ- 
ſeiſor demiſed the ſame, who unjuſtly and without judg- 
ment diſſeiſed the demandant. 1 ft. 238. 

Theſe three degrees thus ſtate the original wrong, and 
the title of the tenant, who claims under ſuch wrong. It 
more than two degrees, (that is two alienations or de- 
ſcents) were paſt, there lay no writ of entry at the Com- 
mon-law. For, as it was provided for the quietneſs of 
men's inheritances, that no one, even though he had the 
true right of poſſeſſion, ſhould enter vpon him who had 
the apparent right by deſcent or otherwiſe, but he was 
driven to his writ of entry to gain poſleſſion ; fo, after 
more than two deſcents, or two conveyances were paſſed, 
the demandant, even though he had the right both of 
poſſeſſion and property, was not allowed this p 
action; but was driven to his crit of right, a long and 
final remedy, to puniſh his neglect in not ſooner put: ing 
in his claim while the degrees ſubſiſted; and for the end- 
ing of ſuits, and quieting of all controverſies. 2 IAH. 15 3. 
But by the Stat. of Marlbridge 52 Hen. 3. c. 30, it was 
provided, that when the number of alienations or deſcents 
exceeded the uſual degrees, a new writ ſhould be allowed 
without any mention of degrees at all. And accordingly, 

Fourthly, A new writ has been framed, called a writ of 
entry in the p, which only alledges the injury of the wrong- 
doer, without deducing all the intermediate title from him 
to the tenant ; ſtating it in this manner; that the tenant 
had not entry, unleſs after, or ſubſequent to, the ouſter, 
or injury done by the original diſpoſſeſſor; and rightly 
concluding, that if the original title was wrongful, all 
claims derived from thence mult participate of the ſame 
wrong. Upon the latter of theſe writs, it is, (the writ 
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from the owner. 


on which the lord enters, c. 


of entry ſar diſeifin in the peſt,) that the form of our com- 


mon recoveries of landed eſtates is uſually grounded. See | 


title Fine and Recovery. 


This remedial inſtrument, of writ of entry, is appli- 


cable to all the caſes of ouſter, except that of Diſcontinu- 
ance of tenant in tail, and ſome peculiar ſpecies of De- 
forcementss Such is that of the deforcement of dewer 
by not aſſigning any dower to the widow within the time 


limited by the law ; for which ſhe has her remedy by writ 


of dauer, unde mihil habet. F. N. B. 147.—See title Dower. 

But in general the writ of entry is the univerſal 
remedy to recover poſſeſſion, when wrongfully with-held 
It were therefore endleſs to recount all 
the ſeveral diviſions of writs of entry, which the different 
cireumſtances of the reſpective demandants may require, 
and which are furniſhed by the Laws of England, being 
plainly and clearly chalked out in that collection of legal 


| Jorms, the Regifirum emnium Brevium, or Regiſter of ſuch 


writs as are iſſuable out of the King's Courts; upon 
which F:tzherbert's Natura Brevium is a comment; which 
ſee ; and the ſeveral appropriate titles in this Dict. 

In the times of our Saxon anceſtors, the right of poſ- 
ſefiion ſeems to have been recoverable only by writ of 
entry. Gilb. Ten. 42. This writ was then uſually brought 
in the County Court; and the proceedings in thefe ac- 
tions were not then ſo tedious, (when the Courts were 
held, and proceſs iſſued from, and was returnable there- 
in, at the end of every three weeks) as they became after 
the Conqueſt, when all cauſes were drawn into the King's 
Courts, and proceſs iſſued only from Term to Term, 
Hence a new remedy was invented in many caſes to do 
Juſtice to the people, and to determine the poſſeſſion in 
the proper counties by the King's Judges ; this was the 
remedy by Ae; as to which, See title A/c in this Dict. 
and fully on this ſubject 3 Comm. 174, 184. 

Having ſaid thus much in general on the titles Entry, 
and Writs of Entry, ſubjects now in ſome meaſure rather 
unuſual than obſolete, the following obſervations, ex- 
tracts, Ec. may be of uſe to the enquiring Student: 
mould any of them ſeem a repetition of what has al- 
ready been faid, it will be generally found they ſtate the 
point more at large, or on different authorities. 

A Wii ef Entry in the per and cui, ſhall be maintained 
againſt none, but where the tenant is in by purchaſe or 
deſcent ;. for if the alienation or deſcent be put out of the 
degree upon which no writ may be made in the per and 
cui, then it ſhall be made in the poſt. Terms de Ley. 

There are Fve things which put the writ of entry out of 
the degrees, viz. intrufion ; difſeifin upon diſſti/in ; ſucceſſion 
where the diſſeiſor was a perſon of religion, and his ſuc- 
ceſſor enters; judgment, when a perſon hath had judg- 
ment to recover againſt the diſſeiſor; and ęſcheat, on the 
diſſeiſor's dying without heir, or committing felony, Qc. 
In all theſe caſes, the 
diſſeiſee or his heir, ſhall not have a writ of entry within 
the degrees of the pcr, but in the ge; becauſe they are 


not in by deſcent, or purchaſe, Terms de Ley. 


Degrees as to entries are of two ſorts, either by ad in 
law, as in Caſe of a deſcent; or by ac of the party by law- 
ful conveyance.. But no eſtate gained by wrong doth make 
a degree; ſo that abatement, iniruffon, Oc. work not a 
degree ; nor doth every change by lawful title, as an 


eſtate of tenant by the curteſy, by judgment, Wc, or of | 


þ 


any others that come in the pe; though a tenancy in 


dower by affignment of the heir doth work a degree, 
becauſe ſhe is in by her huſband: but an aſſignment of 
dower by a diſſeiſor, doth not, by reaſon ſhe is in the po/. 
Co. Lit. 239. 

Though Entry en lands is taken away by deſcent on 
diffeiſins, or diſcontinuance, &c. yet a deſcent ſhall not 
take away the entry of leſſee for ſeven years, nor of te- 
nant by elegit, Sc. who have but a chattel, and no free. 
hold ; otherwiſe it is of any eſtate for life, or any higher 
eſtate. Co. Lit. 249. | 

If a diſſeiſor leaſes for years, and dies ſeiſed of the te- 
verſion, the entry of the diſſeiſee is taken away, becauſe 
he died ſeiſed of the fee and freehold : but if he had 
leaſed for life, c. the entry of the diſſeiſee would not be 
taken away. Co. Lit. 239. Where the diſſeiſor of an in- 
fant dies ſeiſed, and after the infant comes of age, and 
the heir of the diſſeiſor dies before entry; though he died 
not ſeiſed of an actual ſeiſin, but a ſeiſin in lad; yet his 
dying ſeiſed takes away the extry of the diſſeiſee. 16:7. 
If a diſſeiſor makes a feoffment upon condition, and the 
feoffee dies ſeiſed, and the feoffor enters upon the heir 
for the breach of the condition, the difieiſee may enter 
upon him; for by the entry of the diſſeiſor, the deſcent 
is utterly defeated. Liz. ſd. 409. 

The title of extry in a feoffor, c. that hath but a con- 
dition, cannot be taken away by any deſcent, becauſe he 
has no remedy by action to recover the land; fo that if 
a deſcent ſhould take away his ef, it would bar him of 
his right for ever: and the condition remains, and can- 
not be deveſled and put out of poſſeſſion, as the lands, 
Sc. Co. Lit. 240. If a man recovers lands, and after a 
ſtranger to the recovery dies ſeiſed, this ſhall not take 
away the entry of the recoveror; as it was but a title. 
2 Danv. Abr. 561. But where a perſon recovers againſt 
another, and enters and ſues execution, and after the re- 
coveree diſſeiſes him, and dies ſeiſed; this deſcent ſhall 
take away the eniry of the recoveror, for the recovery 
was executed. 15:1. | 

If after recovery againſt tenant for life, he dies,. and 
he in xemainder enters before execution, and dies ſeiſed, 
the entry of the recoveror is not taken away. Co. Lit. 238. 
The cu of the tenant for life, thall be good for him in 
remainder; and if tenant for life make a ſeoffment in 
fee, and a ſtranger enters for the forfeiture in the name 
of the reverſioner ; this wilt be good to veſt the reverſion 
in him. Lit. 128: 9 Rep. 106. If an infant under age, 
makes a deed of feoffment, and after his full age the 
feoffee dies ſeiſed; ora leſſee for life aliens the land, and 
the alienee dies ſeiſed thereof; or a deviſe be of lands 
upon condition, and the heir of the diſſeiſor enters and 
dies ſeiſed: in theſe caſes the entry is gone, and the 
parties ſhall be put to their ation, Lit. 96: 9 H. 6. 25. 

If there be tenant for life, remainder to the right heir 


of J. S. and the tenant for life is diſſeiſed; a deſcent is 


caſt, and after J. S. dies, and tenant for life alſo dies: 
by this, the cht of the heir of J. S. is not taken away, 
for his remainder was in cu/tedid legis. 1. Rep. 134. Where 
an infant has cauſe of entry, and the deſcent happens 
while he is within age, it will not bar him of his envy : 
he that hath the right of cn/7y, mult be of age, within che 
four ſeas, gf ſound memory; and if it be a woman, ſhe 


mult be ſole ; and if the party be under age, — wand 
| cas, 
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ſeas, non compos mentir, in priſon, or a feme covert, at 
the time of the deſcent, it ſhall not bar. Lit. 147, 402: 
21 H. 6. 17. 

The whole time from a diſſeiſin is conſiderable ; as 
where feme covert is difleiſed, and her huſband dieth, 
and ſhe takes another huſband, and then a deſcent is caſt ; 
or if one altira mare be diſſeiſed, and he return into Eu- 
gland, and then go beyond ſea again, and there is a de 
ſcent ; here the deſcent will bar the entry, becauſe of the 
interim. 9 H. 7. 24: Dyer 143: 32 H. 8. c. 33. 

A woman tenant in tail took huſband, who made a 
feoffment in fee, and died, and the wife without entry 
made a leaſe for years; and it was held, that the free- 
hold was not reduced by the leaſe, without an ct made, 
1 Leon. ca. 165. The entry of a diſſeiſee, when he duly 
makes it, ſhall avoid all the meſne charges by the diſſei- 
for upon the land: but right of e may be loſt divers 
ways; as by acceptance of rent, by bim who hath it, and 
the like. 1 Aader/or 133: Ney Rep. 7. If a man is diſ- 
ſeiſed of land whereunto a common is appendant, the 
diſſeiſee cannot uſe the common till he enters on the land 
to which the common is appendant ; for if the diſſeiſee 
might uſe it, ſo might the difleiſor, which would be a 
double charge on the common: yet if a perſoa be diſ- 
ſeiſed of a manor, to which an advowſon is appendant, 
he may preſent to the advowſon before entry on the ma- 
nor. Co. Lit. 122. | 

A diſteiſee enters into the land, and continues therein 
with the diſleifur, and manures it with him, claiming 
nothing of his firit eſtate; or if the diſſeiſee enters, and 
takes the profit, as leſſee, &c. of the diſſeiſor; it is ſaid 
theſe will be an entry that will reduce the firit eſtate. 
2 Danv. 790. If the diſſeiſee commands a ſtranger to 
put in the cattleof ſuch ſtranger in the land to feed there; 
this is an entry in law on the land. Co. Lit. 245. 

Where entry may be made into land, cr any thing, it 
ſhall not be in the party before entry: if entry cannot be 
made, but only claim, then it ſhall be in him by dai ; 
and when neither entity nor claim can be made, it thall be 
in him by ad of law. I Pleed. 133. In cafe the poſleſ- 
ſion of land is in no man, but the freehold in law is in 
the heir that enters, his general entry into one part re- 
duces all into his actual poſſt ſſion: but if an entry is to 
deveſt an eſtate, a general entry into parcel, is good only 
for that part, Co. Lit. 15, Where an entry is in any 
part, it mult be in the name of all: if I enfeoff a perſon 
of an acre of ground upon condition, and of another acre 
on condition, and both conditions are broken; here en- 
tiy into one in name of both acres is not good to reduce 
both: but if a man make a feoffment of divers parcels 
upon condition that is broken, there entry into part in 
name of all the reſt is ſufficient. Co. Lit. 252: 9 H. 7.25. 

A man hath right to enter into lands in divers villages 
in one county, it he enter upon part of it in one village 
in the name of all in that county; by this he ſhall have 
poſſeflion of the whole. Co. Lit. 252 : Dyer 227, 337- 
If a man diſſeiſe me cf one acre at one time, and another 
acre at another time in the ſame county; my entry into 
one of them in the name of both is good: though it will 
not be good, if the diſſeiſin be by two ſeveral perſons, 
or if the acres lie in ſeveral counties ; 1a which caſe there. 
ought to be ſeveral entues and acticns. Ce. Lit. 252. 

If he who hath right of entry into a freekold, enters 
into part of it, it ſhall be adjudged an entry into all poſ. 


ſeſſed by one tenant; but if there be ſeveral tenants poſ- 
ſeſſed of the freehold, there muſt be ſeveral entries on 
the ſeveral tenants. 1 Lil. Abr. 515, 516, Special entry 
into a houſe with which lands are occupied, claiming the 
whole, is a good entry as to the whole houſe and lands. 


bid. If a huſband enters to the uſe of his wife; or a 


man enters to the uſe of an infant, or any other, where 
the entry 1s lawful; this ſettles the poſſeſſion before agree- 
ment of the parties: though it is otherwiſe where a per- 
fon enters to the uſe of one whoſe entry is not lawful ; 
for this veſts nothing in him till agreement, and then he 
ſhall be a diſſeiſor. 2 Danv. 787. If two jointenants are 
diſſeiſed, and the diſſeiſor aliens, and one jointenant en- 
ters upon the alienee to the uſe of both; this ſettles the 
freehold in both of them. 14/4. 788. But if one copar- 
cener, ©. enters eſpecially claiming the whole land, 
ſhe gains the part of her companion by abatement ; and 
it ſhall not ſettle any poſſeſſion in the other. Co. Lit. 243. 

The heir is to enter into lands deſcended to him, to 
entitle him to the profits. Co. Lit. 214. If a younger ſon 
enters on lands in fee, where the eldeſt fon dies leaving 
iflue z though many deſcents are caſt in his line, yet the 
heirs of the eldeſt fon may make an entry on the lands; 
but if the youngelt ſon convey away the lands in fee, and 
the feoffee dies ſeiſed, they may not enter; nor may 
they enter where the younger ſon diſſeiſes the eldeſt, and 
dies ſeiſed. Co. Lit. 237, 244: Lit. cc. 397+ 

A tenant in tail hath iNue two ſons, and the eldeſt dies, 
leaving his wife privenment enfient of a ſon, and the younger 


brother enters, and then the wife of the eldeſt is delivered 


of a ſon, he may enter upon the younger brother. 2 
Danv. 557. See title Deſcent. 

An eſtate of freehold will not ceaſe, without entry 
or claim: alſo a remainder of an eitate of feeehold can- 
not ceaſe without entry, £©c. no more than eſtate of free- 
hold in poſſeſſion. Co. Elix. 360. A right of entry pre- 
ſerves a contingent remainder. 2 Lev. 35. And a gran- 
tee of a reverſion, may enter for a condition broken. 
Plxod. 176. 

A leſſee mult enter into lands demiſed to him; and the?” 
the leſſor dies before the leſſee enters, yet he may enter: 
and :f the leſſee dies before entry, his executors or admi- 
niſtrators may enter. The leſſee may atlign over his term 
before entry, having interefſe termini ; but he may not take 
a releaſe to enlarge his eſtate; or bring treſpals, Sc, till 
actual entry. Though if there be words bargain and ſell 
in a leaſe, Oc. for conſideration of money, the leſſee or 
bargainee is in poſſeſſion on executing the deed, to make 
a releaſe, &c, Lit. 59, 454: Co. Lit. 46, 57, 270. 

Where a leſſor enters on his leflee for years, the rent 
is ſuſpended; 1 Leon. 110. But without entry and ex- 
pulſion, the leſſee is not diſcharged of his rent to the 
leſſor; unleſs it be where the leſſor is attainted of treaſon, 
Sc. then the rent is to be paid to the King, who is in 
poſſeſſion without entry. Sid. 399: 1 N Abr. 706. 

There is no need of entry to avoid an eſtate in caſe: 
of a limitation, becauſe thereby the eſtate is determined- 
without entry or claim; and the law caſts it upon the 
party to whom it is limited. If A. deviſes lands to . 
and his heirs, and dies, it is in the deviſee immediately; 
but till entry he cannot bring a poſſeſſory action: and 
where a poſſeſſion veſts without entry, a reverhon will: 
veſt without claim. 2 Mod. Rep. 7, 8. A bare entry on 
another, without an expulſion, makes only a ſeiũn; io 

| that 
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that the law will adjudge bim in poſſe ion who hath the 
ripht. 3 Salk. 135. 

Where a perſon is in a houſe with goods, Sc. the 
houſe may be entered when the doors are open, to make 
execution. Cro. Eliz. 759. But it mult be averred that 
the goods were in the houſe. Latw. 1428, 1434. And 
a raan cannot enter into a houſe, the doors being open 
to demand a debt, unleſs he aver that the debtor is 
within the houſe at the ſame time. Cyo. El. 6, 8. So 
entry may be made on a tenant where rent is in arrear, 
to take a diſtreſs, Sc. See titles Execution; Rent; De- 
mand. 

In order to regain poſſeſſion of lands by entry, Ye. 
the manner of entry is thus: If it be a houſe, and the 
door is open, you go into it, and ſay theſe words,—-1 do 
here enter, and take poſſeſſion of this heuſe. But if the door 
be ſhut, then ſet your foot on the groundſel, or aguintt 
the door, and ſay the before words: and if it be land, 
then go upon the land, and ſay, I here enter and tate 
p9effion of this land, &c. If another do it for you, he 
muſt ſay, I do here enter, Fc. to the uſe of A. B. And 
it is neceſſary to make it before witneſſes, and that a 
»:cmorandum be made of it. Litt. 385: Co. Lit. 237, 238. 

Where an ciedtmert will lie, the cf ien of leaſe, 
entry, and ouſter is ſufficient in all caſes, except in the 
caſe of a fine with proclamations, in which caſe it is neceſ- 
ſary to prove an ac entry; and the leſſor of the plaintiff 
directing one to deliver a declaration to the tenant in 
poſſeſſion will not amount to ſuch an entry. See tile 
Ejectment. 

Ex TRT ap CouuvxxxLzoru. Is the writ of entry 
which lies where tenant for term of life, or for term of 
another's life, or by the curteſy, Oc. aliens and dies; 
he in the reverſon ſhall then have this writ againſt 
whomſoever is ia poſſeſſion of the land. New Nat. 
Br. 461. 

ENTRY AD TERMINUM QUI PRETERILT. A writ of 
entry anciently brought againſt tenant for years, who 
held over his term, and thereby kept out the leſſor; See 
New Nat. Bre v. 447, 8. But an ejectment is now the 
common mode of proceeding; and by Sat. 4 Geo. 2. c. 28, 
tenants for term of years, Oc. holding over after demand 
made, are ſubject to douvle rent. See titles Rent; Eject- 
ment; Tenant. | q 

ENx TRW IN casu CONSIMILI. Is a writ that hes for 
him in reverſion by Stat. W. 2. c. 24, againſt tenant for 
life, or tenant by the curteſy, who aliens in fee, &c, See 
Caſu Comſimili. 

ExTRY IN casu Proviso. Where a tenant in dower 
aliens in fee, or for term of life, or of another's life; 
then he in the reverſion ſhall have this writ, provided by 
the Stat. of Glouc. 6 Ed. 1. cap. 7; by which ſtatute it is 
enacted, „that if a woman alien her dower in fee, or for 
life, the next heir, c. ſhall recover by writ of entry.“ — 
See title Dower. And the writ may be brought againſt 
the tenant of the freehold of the land, on ſuch alienation, 
during the life of the tenant in dower, &c. New Nat. 
Br. 456. | 

The above four writs of entry may all be brought 
either in the per, or in the cui or pot. | 

ENTRY SINE ASSENSU CaPITULI. A writ of entry 
that lay where a biſhop, abbot, ©. aliened lands or tene- 
ments of the church, without the et of the Chaprer or 


Convent. F. N. B. 195. 


| 
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EQUITY. 


_ ENURE. In law, to take place or be available; it 
is as much as u: as for example; a releaſe made 


to tenant for life, ſhall eve, and be of force and effect 


to him in the reverſion. Lit. 


EODORBRICE, from the Sax. coder, a hedge, and | 


orice, ruptura.] Hedge-breaking: in which ſenſe it i; 
mentioned in the laws of King Alfred cap. 45. 

EORLE. Sax. for earl, c. though made uſe of by 
the Danes for barons. See Earl. 

EPIMENIA, Expences or gifts. Blown?. 

EPIPHANY. The day when the ſtar appeared to the 
_ men at Chrif*s Nativity, generally called Te/f:h. 

ay. 

LPISCOPALIA. Synodals, or other cuſtomary pay- 
ments from the clergy to their % or dioceſan; which 


were formerly collected by the rural deans, and by them 


tranſmitted to the biſhop. —Ier. Aug. tom. 3. fag. 61. 
Theſe cuſtomary payments have been otherwiſe called 
onzs epi/copale; and were remitted by ſpecial privilege 
to free-churches and chapels of the King's foundation, 
which were exempt from epiſcopal juriſdiction. Ken. Gl»; 

EPISCOPUS PUERORUM. It was a cuſtom in for- 
mer times, that ſome lay perſon about a certain feaſt 
ſhould plait his heir, and put on the garments of a 4:99, 
and in them exerciſe epiſcopal juriſdiction, and do ſeveral 
ludicrous actions, for which reaſon he was called %% ++ 
the bys: and this cuſtom obtained here long after ſeveral 
n were made to aboliſh it. Mn. Ang. tom. 3. 
ag. 169. 

EQUALITY. The law delights in equality ; ſo that 
whea a charge is made upon one, and divers ought to 
bear it, he ſhall have relief againſt the reſt. 2 Rep. 25. 


And where a man leaves a power to his wife to give an 


eſtate among three daughters, in ſuch proportions, as ſhe 
ſhall think fit: it has been held ſhe muſt divide it equal'y ; 
unleſs good reaſon be given for doing otherwiſe. Preca. 
Canc. 256, See title Contribution, ; | 

In equity it is a maxim, that © EQUALITY IS EQUITY.” 
See Prancis's Maxims, fol. g, Sc. 

EQUES AURATUS. Lat.] Is taken for a 4niz/t; be- 
cauſe anciently none but knights were allowed to beautify 
and gild their armour with gel: but this word is rather 
uſed by the Hr than lawyers; for eques auratus is not 


a word in our law for knight, but ies, and formerly 


Chevalier. 4 Inj. 5. 
FQUETY. 


(SEE generally title CHANCERY.) 

ZAQuiTaAs ; guafi, ægualitag.] Is defined to he a cor- 
rection, or qualitication of the law, generally made in that 
part wherein it faileth, or is too ſevere. In other words 
the correction of that wherein the law, by reaſon 
of its univerſality, is deficient,” 1 Comm. 62. It like- 
wiſe ſignifies the extenſion of the words of the law to 
caſes unexpreſſed, yet having the ſame reaſon; ſo that 
where one thing is enacted by ſtatute, all other things 
are enacted that are of the like degree: for example ; 
the ſtatute of Glove. gives action of waſte againſt him 
that holds lands for life or years; and by the equity 
thereof, a man ſhall have action of waſte againſt a tenant 
that holds but for one year, or half-year, which is with- 
out the words of the act, but within the meaning of 
it; and the words that enact the one, by equity enact the 
other. Terms de Ley, 


So 


8 
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EQUITY. 


So that Equity is of two kinds ; the one doth abridge 
and take from the letter of the law; and the other inlarge 
and add thereto. Afquitas eft perfecta quæœdam ratio, guy 
jus ſcriptum interpretatur £7 emendat. Co. Lit. 24. And 
ſtatutes may be conſtrued according to eguizy ; eſpecially 
where they give remedy for æurong, or are for expedition of 
juſtice, Sc. Co. Lit. 24, 54. 76: 2 Iiiſt. 106, 107. Oc. 

A Court of Equity cannot now be created by the 
King, but the ſame muſt be done by Act of Parliament. 
4 Toft. 84. 2 2 

The diſtinction between Law and Eguih, as adminiſtered 
in diſſerent courts, is not at preſent 3 nor ſcems to 
have ever been known, in any other country than England 
at any time.— With us the Aula regia which was anci- 
ently the ſupreme court of judicature, undoubtedly ad- 
miniſtered equal juſtice according to the rules of both 
or either, as the caſe might chance to require: and, 
when that was broken to pieces, the idea of a Court of 
Equity, as diſtinguiſhed from a Court of Law, did not 
ſubſiſt in the original plan of partition. For though 
equity is mentioned by Practon J. 2. c. 7. pl. 23, as a 
thing contraſted to ſtrict law, yet neither in that writer, 
nor in Glaruill or Fleta, nor yet in Britton, (compoſed 
under the auſpices and in the name of Eu , I. and 
treating particularly of courts and their ſeveral juriſdic- 
tions,) is there a ſyllable to be found relating to the 
equitable juriſdiction of the Court of Chancery. It ſeems 
therefore probable, that when the courts of law, pro- 
ceeding merely upon the ground of the King's original 
writs, and confining themſelves ſtrictly to that bottom, 
gave a harſh or imperfe& judgment, the application for 
redreſs uſed to be to the King in perſon afſiſted by his 
privy council; (from whence alfo aroſe the juriſdiction of 
the court of Requeſts, which was virtually aboliſhed by 
Stat. 16 Car. I. c.10z) and they were wont to refer the 
matter either to the Chancellor and a ſelect committee, 
or by degrees to the Chancellor only, who mitigated 
the ſeverity, or ſupplied the defects of the judgments 
pronounced in the courts of law, upon weighing the 
circumſtances of the caſe. This was the cuſtom not 
only among our Saxon anceſtors, before the inſtitution 
of che Aula regia, but alſo after its diſſolution, in the 
reign of King Edward |. and perhaps during it's continu- 
ance, in that of Huy II. Ll. Ed. c. 2: Lamb. Arch. 59. 

When, about the end of the reign of King Edward III. 
uſes of land were introduced, and though totally diſ- 
countenanced by the courts of Common law, were con- 
ſidered as fiduciary depoſits and binding in conſcience 
by the clergy, the ſeparate juriſdiction of the Chancery 
as a court of equity began to be eſtabliſned. Spelm. G00. 
106: 1 Lev. 242; Ju Waltham, who was biſhop of 
Sali/ſeury and Chancellor to King Richard II. (by a ſtrained 
interpretation of the ſtatute of Vn. 2. [13 E. 1. c. 24,] 
enabling the clerks in chancery to form new writs ac- 
cording to the ſpecial cireumſtances of each caſe,) de- 
viſed the writ of /ubpena, returnable in the court of 
Chancery only, to make the feoffee to uſes accountable 
to his cui gue uſe; which proceſs was afterwards ex- 
tended to other matters wholly determinable at the Com- 
mon law, upon fictitious ſuggeſtions ; for which there- 

fore the Chancellor himſelf is by Stat. 17 Rich. 2. c. 6, 
directed to give damages to the party unjuſtly aggrieved. 
But as the Clergy, had long attempted to turn their 
eccleſiaſtical courts into courts of equity, by entertain- 


ing ſuits pro Jefrone fidei, as a ſpiritual offence againſt 
conſcience, in caſe of non-payment of debts or any 
breach of civil contracts; till checked by the Conſtitu- 
tions of Clarendon (10 Hen. 2. c. 15); therefore probably 


the eccleſiaſtical chancellors, who then held the ſeal, 


were remiſs in abridging their own new acquired juriſ- 
diction; eſpecially as the ſpiritual courts continued to 
graſp at the ſame authority as before, till finally pro- 
hibited by the unanimous concurrence of all the judges ; 
however, it appears from the Parliament rolls, that in 
the reigns of Hexry IV. and V. the Commons were re- 
peatedly urgent to have the writ of /u5pena entirely 
ſuppreſied, as being a novelty deviſed againſt the form 
of the Common law, But though the ſtatute 4 Hen. 4. 
c. 23, was paſſed, whereby judgments at law are declared 
irrevocable, unleſs by attaint or writ of error, yet in 
Edward IV.'s time, the proceſs by bill and /u5pana was 
become the daily practice of the Court, though it's ju- 
riſdiction was not then nearly ſo extenſive as at preſent. 
Rot. Parl. 14 Ed. 4. no, 33. 

In the time of Lord Chancellor Elle/rere, (A. D. 
1616) aroſe that notable diipute between the Courts 
of law and equity, ſet on foot by Sir Edward Cie, then 
Chief Juſtice of the court of King's Bench; whether a 
Court of equity could give relief after or againit a judg- 
ment at the Common law. 'This conteſt was ſo warmly 
carried on, that indictments were preferred againſt the 
ſuitors, the ſolicitors, the counſel and even a Maſter in 
chancery, for having incurred a premunre by queſtion- 
ing in a Court of equity a judgment in the court of 


King's Bench, obtained by groſs fraud and impoſition. 


This matter being brought before the King, was by 
him referred to his learned counſel for their advice and 
opinion; who reported ſo ſtrongly in favour of the 
courts of equity, that his majeſty gave judgment on their 
behalf. W>:zclock of Parl. 2, 399: 1 Ch. Rep. Append. 11. 

Lord Bacon who ſucceeded Lord Elleſmere, reduced the 
practice of the court into a more regular ſyſtem ; his 
ſucceſlors in the reign of Charles I. did little to improve 
upon his plan; till the appointment of Sir Heneage Finch 
in 1673, who became afterwards earl of Neo/tingham. 
He was a perſon of the greateſt abilities and moſt un- 
corrupted integrity; a thorough maſter and zealous de- 
fender of the laws and conſtitution of his country; and 
endued with a pervading genius that enabled him to 
diſcover and to purſue the true ſpirit of juſtice, notwith- 
ſtanding the embarraſſments raiſed by the narrow and 
technical notions which then prevailed in the courts of 
law, and the imperfe& ideas of redreſs which had poſ- 
ſefled the courts of Equity. The reaſon and neceſii- 
ties of mankind, ariſing from the great change in pro- 
perty by the extenſion of trade and the abolition of 
military tenures, co-operated in eltabliſhing his plan, 
and enabling him in the courſe of nine years to build a 
ſyſtem of juriſprudence and juriſdiction, upon wide and 
national foundations which have alſo been extended, and 
improved by many great men, who have ſince preſided 
in chancery, See 3 Comm. 50—56. 

The ſame juriſdiction is exerciſed, and the ſame ſyſtem 
of redreſs purſued, in the Equity-Court of the Exchequer; 
with a diſtinction however as to ſome few matters, pe- 
culiar to each tribunal, and in which the other cannot 
in:erfere, 


Upon | 


EQUITY. 


Upon the abolition of the covrt of Wards, the care, 
which the Crown was bound to take as guardian of its 
Infant Tenants, was totally extinguiſhed in every feodal 
view; but reſulted to the King in his court of Chancery, 
together with the general proteQion of ail other infants 
in the kingdom. F. N. B. 27.—When therefore a father- 
Jeſs child has no other guardian, the Court of Chancery 
has a right to appoint one, and from all proceedings re- 
lative thereto, an appeal lies to the Houſe of Lords. 
The. Court of Exchequer can only appoint a guardian 
ad litem, to manage the defence of the infant if a ſuit 
be commenced againſt him; a power which is incident 
to the juriſdiction of every court of juſtice, Cro. Fac. 
641: 2 Lev. 163: T. Jon.go. But when the intereſt of 
a minor comes before the court judicially, in the pro- 
greſs of a canſe, or upon a bill for that purpoſe filed, 
either tribunal indiſcriminately will take care of the pro- 
perty of the infant. | 

As to Tdeots and Lunaticks, the king himſelf uſed ſor- 


merly to commit the cuſtody of them to proper Commit- 


tees, in every particular caſe; but now, to avoid ſolici- 
tations and the very ſhadow of undue partiality, a war- 


rant is iſſued by the King under his royal ſign manual 


to the Chancelior, to perform this office for him: and 
if he acts improperly in granting ſuch cuſtodies, the 
complaint muit be made to the King himſelf in council. 
3 P. Wins. 108: See Reg. Br. 267. But the previous 
proceedings on the commitlion, to enquire whether or no 
the party be an ideot or a lunatick, are on the law-ſide 
of the Court of Chancery, and can only be redreſſed 
(if erroneous) by writ of error in the regular courſe 
of law. | 

The king, as parens patriæ, has the general ſuperin- 
tendence of all Charities; which he exerciſes by the Chan- 
cellor. And, therefore, when neceſſary, the Attorney 
General, -at the relation of ſome informant, (who 1s 
ufually called the re/ator) files ex officio an information in 
the court of Chancery to have the charity properly 


eſtabliſhed. 


By Stat. 43 Eli. c. 4, authority is given to the lord 
Chancellor, and to the Chancellor of the duchy of Lan- 
cefter, reſpedtively, to grant commiſſions under their ſe- 


veral ſeals, to enquire into any abuſes of charitable dona. 
tions, and rectify the ſame by decree; which may be 


reviewed in the reſpective courts of the ſeveral chan- 
cellors, upon exceptions taken thereto. But, though 
this is done in the petty bag office in the court of Chan- 
cery becauſe the commiſſion js there returned, it is not 


a proceeding at Common-law, but treated as an origi- 


nal cauſe in the court of equity. The evidence below 
is not taken down in writing, and the reſpondent in his 


_ anſwer to the exceptions may allege what new matter he 


pleaſes; upon which they go to proof, and examine 
witneſſes in writing upon all the matters in iſſue : and 
the court may decree the reſpondent to pay all the coſts, 
though no ſuch authority is given by the ſtatute. And 
as it 15 thus conſidered as an original cauſe throughout, 
an appeal lies of courſe from the Chancellor's decree to 
the Houſe of Peers, notwithſtanding any looſe opinions 
to the contrary. Duke's Char. U/ecs 62, 128: 2 Yern. 118. 
Py the ſeveral ſtatutes relating to Bankrupts, a ſum- 


mary juriſdiction is given to the chancellor, in many 


matters conſequential or previous to the commiſſions 


thereby directed to be iſſued; from which the ſtatutss 
give no appeal. | 

The juriſdiction of the Court of Chancery doth not 
however extend to ſome cauſes, wherein relief may be 
had in the Exchequer. No information can be brought, 


in Chancery, for ſuch miſtaken charities as are given to 


the King by the ſtatutes for ſuppreſſing ſuperſtitious 
uſes. Nor can Chancery give any relief againſt. the 
King, or direct any act to be done by him, or make any 
decree diſpoſing of or affecting his property; not even 
in caſes where he is a royal truſtee. Such cauſes muſt 


be determined in the Court of Exchequer, as a court 


of revenue; which alone has power over' the King's 
treaſure, and the officers employed in its management, 
unleſs where it properly belongs to the duchy court of 
Lancaſter. 

In all other matters, what is ſaid of the court of 
Equity in the Court of Chancery will be equally appli- 
cable to the other courts of Equity. Whatever differ- 
ence there may be in the forms of practice, it ariſes 
from the different conſtitution of their officers. —See 3 
Comm. 426—429. 

The learned Commentator then enters into a brief but 
comprehenſive view of the general nature of Equity; to 
ſhew that in our courts it is not contrary to, but conſiſtent 
with, law; a poſition which perhaps will be beſt under- 
ſtood by further explanation of the juriſdiction exerciſed 
by courts of equity, either as afſi/fant to, concurrent with, 
or excluſive of the juriſdiction of the courts of Common - 
law; which is here done in an abridgment from Fon— 
blanque's Treatiſe of Equity pp. 10. Sc. in u. 

Equiry is aſſiſtant to the juriſdiction of the Courts of 
law; 1ſt. By removing legal impediments to the fair de- 
ciſion of a queſtion depending in courts of law. 2dly. 
By compelling a diſcovery which may enable them to de- 
cide. 3dly. By perpetuating teſtimony, when in danger 
of being loſt, before the matter to which it relates can 
be made the ſubje& of judicial inveſtigation. It may 
alſo be ſaid to be aſſiſtant, by rendering the judgments 
of courts of law effective, as by providing for the ſafety 
of property in diſpute pending a litigation; and by 
counteraftiny fraudulent judgments, Oe; and by put- 
ting a bound to vexatious and oppreſſive litigation.— 
It exerciſes a concurrent juriſdiction with courts of law, 
in moſt caſes of fraud, accident, miſtake, account, par- 
tition, and dower. It claims an excluſive juriſdiction, 
in all matters of truſt, and confidence; and wherever, 
upon the principles of univerſal juſtice, the interference 
of a court of judicature is neceſſary to prevent a wrong, 
and the poſitive law is ſilent. See Mitford's Treatife on the 
Pleadings in Chancery. | 

To purſue this diviſion of the juriſdiction of Courts 
of Equity with that minuteneſs which is neceſlary to a 
particular acquaintance with its powers, would lead to 
an inveſtigation too extenſive. Some ſhort notice ſhall 
be taken of the general objection that is urged againſt 
the claims of Courts of Equity to a concurrence of juriſ- 
diction in ſome caſes with Courts of law. This concur- 
rence of juriſdiction may, in the greater number of caſes 
in which it is exerciſed, be juſtified by the propriety of 
preventing a multiplicity of ſuits; for as the mode of 
proceeding in courts of law requires the plaintiff to 
eſtabliſh his caſe, without enabling him to draw the ne- 
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ceſſary evidence from the examination of the defendant, 
Juſtice could never be attained at law in thoſe caſes 
where the principal facts to be proved by one party are 
confined to the knowledge of the other party. In ſuch caſes, 
therefore, it becomes neceſſary for the party, in want of 
ſuch evidence, to reſort to the extraordinary powers of a 
Courtof Equity, which will compel the neceſſary diſcovery; 
and the court having acquired cognizance of the ſuit, 
for the purpoſe of diſcovery, will entertain it, for the 
purpoſe of relief, in moſt caſes of fraud, account, acci- 
dent, and millake; and for other reaſons will entertain 
ſuits for partition and dower, though diſcovery be not 
neceſſary to the plaintiff's caſe. 

The caſe (and, it ſeems, the only caſe) in which fraud 
cannot be relieved againſt in equity, concurrently with 
courts of law, though diſcovery be ſought, is the caſe 
of fraud, in obtaining a will; which, ſince the caſe of 
Kerrick v. Branſby, 3 Brown's Parl. Caſ. 358, is conſtantly 
referred to a court of law in the ſtape of an iſſue, de- 
wiſavit vel nom. That courts of equity have a concur- 
rence of juriſdiftion with courts of law, in all other matters 
of fraud; See WW bite v. Huſſey, Pre. Ch. 14: Hungerford v. 
Earle, 2 Vern. 261: Colt v. Woollafton, 2 Pr. Wms. 156 
Stent v. Baillis, 2 P. Wms. 220: 2 Comyns's Digeſt, titles 
Chancery ; Fraud.” 

The juriſdiction exerciſed by Courts of Equity in 
matters of account, is, in many caſes, bounded by the 
diſcovery : as where a ſuit is inſtituted for an account of 
waſte of timber, without praying an injunction, the 
plaintiff cannot have a decree for relief. TJe/us College 
v. Blcome, 3 Atk. 262: Piers v. Piers, 1 Fez. 521. But 
where the bill ſeeks an account of ore dug, the court 
will decree it, ( Biſhop of Winch:ter v. Knight, 1 P. Wms. 
400;) becauſe the working of a mine is a kind of trade. 
S'ery v. Lord Wind/or, 2 Ai. 630. Yet, even in that 
caſe, the plaintiff muſt ſhew a poſſeſſion. Sayer v. Pierce, 
1 Ves. 232. Neither will Equity, in all caſes, decree an 
account of meſne profits; for where a man has title to the 
poſſeſſion of lands, and makes an entry, whereby he be- 
comes entitled to damages at law for the time that poſ- 
ſeſſion was detained from him, he ſhall not after his entry, 
turn that action at law into a ſuit in equity, and bring a 
bill for an account of the profits, except in the caſe of an 
infant, or ſome other very particular circumſtances. 17 
v. Bridges Pre. C. 252; Owen v. price, 1 Ch. Rep. 17. 
The particular circumſtances excepted by the Lord Keeper, 
1 laying down this rule, extend to all thoſe caſes, 
which involve an cquity, which the plaintiff cannot 
make available at law. Coventry v. Hall, 2 Cl. Rep. 134: 
Duke of Bulten v. Deane, Pre. Ch. 5, 6: Dormer v. borte- 
feue, 3 . 129, 30: Townſind v. Ab, 3 Ak. 336: Nor- 
tos v. Frecker, 1 1k. 5 24: Sce alſo Curtis v. Curtis, Rolls, 
2 Rro. C. R. 622. 

The juriſdiction exerciſed by our courts of equity, 
in molt cates of Accident, preſents a very ſtriking inſtance 
of their anxiety to prevent innovation on the juriſdie- 
tion of courts of law: their interference being generally 
tounded on ſome circumſtance, which prevents the party 
being relievable at law; as where a bond or other inſtru- 
ment or ſecurity, is loſt, equity will interfere, by com- 
peiling a diſcovery from the defendant, and will relieve 
upon ſuch diſcovery; but the plaintiff is not entitled 
to any relief, upon a mere ſuggeſtion that the bond, 
inſtrument, or ſecurity, is loſt; but is required, for the 
poems of rellef, to annex to his bill, an aflidavit to 
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ſuch effect. 3 4th. 17: Mirford's Treatiſe 112. And, as 
a further *ſecurity agaiuſt innovation, it muſt appear 
that the loſs of the deed or inſtrument obſtructs the 
plaintiff in ſeeking relief at law: for the loſs of a dead 
is not always a ground to come into a Court of Equity 
for relief; if there was no more in the caſe, although 
he 1s entitled to have a diſcovery of that, whether Joſt 
or not, courts of law, admit evidence of the loſs of a 
deed, proving the exiſtence of it and its contents, juſt 
as a Court of Equity does, There are two grounds to 
come into equity for relief, annexing an affidavit to the 
bill. Firſt, where the deed is deſtroyed or concealed by 
the defendant, and whenever that is the caſe, the plain- 
tiff 1s intitled to have relief in this court, upon the reaſon 
in Lord Hunſdon's caſe. Leb. 109, Another is, where the 
plaintiff cannot recover at law, without making profert 
of the deed in pleading at law. Whitfield v. Faufſet, 1 Vex. 
392: 2 At. 61. 

The judgment of the Court of King's Bench in Reed 
v. Brookman, (3 I. Rep. 151,) ſeems to have relieved 
the obligee from the neceſſity of coming into equity, upon 
the mere circumſtance of the bond or inſtrument being 
loſt ; by allowing him to ſtate ſuch circumſtances in his 
declaration, as a reaſon for not making profert of it; 
but, upon this caſe being cited in Chancery as furniſh- 
ing an objection to the plaintiffs ſuit in equity, he being 
relievable at law, Lord 7hurlow obſerved, that the Court 
of King's Bench having determined to give relief in a 
caſe formerly relievable only in equity was not a reaſon 
for excluding the ancient, peculiar, and at leaſt con- 
current jutiſdiftion of courts of equity. Atkin/on v. Les- 
nard, 3 Bro. C. R. 218. This concurrence of juriſ- 
dition as to this kind of accident, may therefore be 
confidered to extend to all caſes, in which the deed, or 
inſtrument has been deſtroyed, or is concealed by the 
defendant, or has been loſt by the plaintiff; though of 
the contents of ſuch inſtrument the plaintiff has other 
evidence, of which he might avail himſelf at law. But 
where the relief ſought in equity is upon the loſs of a 
bill of exchange, or promiſſory note, the, plaintiff muſt, 
by his bill, offer to give ſecurity, as an indemnity to 
the defendant, againſt any demand being made upon 
him in reſpect of ſuch loft bill or note. #a/m/ley v. Chill, 
1 Jex. 341. | 

To eltabliſh the origin of any branch of legal or cquit- 
able juriſdiction is always difficult, and ſeldom neceſ- 
fary, provided the exerciſe of ſuch juriſdiction is ſanc- 
tioned by the dictates of reaſon, and found to be con- 
ducive to the ends of ſubſtantial juſtice; and ſuch will 
appear to be the nature and tendency of the juriſdiction 
exerciſed by our courts of equity, in caſes of Partition, 
upon a reference to the difficulties which obſtructed the 
mode of proceeding at Common-law: and though many 
of thoſe difficulties are removed by Stat. 8 g V. z. c. 
31; yet ſtill, if the parties are in any degree compli- 
cated, it 1s extremely difficult to proceed at law, or 


where the tenants in poſſeſſion are ſeiſed of particular 


eltates only; for the perſons entitled in remainder can- 
not be bound by the judgment, in a writ of partition. 
Miiford”s Treatiſe p. 110. Neither can a feme covert be 
bound by partition by writ. Co. LItt. 165 a, which, it 
ſhould ſeem, ſhe may be by decree and commiſſion in 
equity. Martyn v. Perryzman. 1 Ch. Rep. 125: On thele 
conſiderations, and the almoſt conſtant occaſion that the 
parties have for a diſcovery, is founded this branch of 
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equitable juriſdidtion ; 8 the exerciſe of which our courts 
of equity are conſtantly governed by an anxious atten- 
tion to the legal title of the plaintiff: for though, at 
law, it be ſuſicient to allege ſeilin, yet, in equity the 
plaiagtiff muſt ſhew his title, Cartwright v. Pultuey, 2 
At. 380. And if the defendant conteit the legal title, 
the 8 Will diſmiſs the bill. 5% of Ely v. Kenrich. 
Bub. 322. but tee Parker v. Gerrard, Ambler 236. And 
as a ſurther mean to prevent innovation and vexatious 


LES ſuits, courts of equity will never allow coſts on bills of 


partition; courts of Jaw allowing none on the proceeding 


by writ. AMercal/ v. Beckwith, 2 P. Wins, 376. —Mitford”s 


Treatiſe 111. And this rule prevails, notwithitanding 
the unequal intereſts of the parties. Parker v. Gerard, 
Ambler 235. See on this ſubject of Partition in Equity 


alſo 1 Int. 1696. and the notes there; which are very 
ingeniouſly combated, we may ſay refuted, by Mr. Fox-' 


blarg ve; who ſums up the reſult in the foregoing paragraph. 

Toe JjuriſdiQion of our courts of- equity, in matters 
of Dove, for the purpoſe of aflifiing the widow with 
a di iſcovery of the lands or title deeds, or of removing 
impediments to her rendering her legal title available 
at law, has never been doubted. But it has been queſ- 
tioned, whether equity could give relief in thoſe caſes, 
in which there appeared to be no obſtacle to her legal 
remedy. Wallis v. Everard, 3 Ch. R. 87. It ſeems now, 


however to be ſettled, that the widow labours under ſo 


many diſadvantages at law, from the embarraſsments of 
truſt terms, Oc. that ſhe is fully entitled to every aſſiſ- 
tance that a Court of Equity can give her, not only in 
5 the way for her, to eſtablich her Tight at law, 
but alſo by giving complete relief when the right is aſ- 
certained. Curtis v. Curtis, 2 Brown C. R. 634: and La- 
cat v. Cala. there cited. And in the exerciſe of this 
juriſdidion, courts of equity will even enforce a dil- 
covery againſt a purchaſer for valuable conſideration 


without notice, Williams v. Lambe. 3 Bro. Ch. Rep. 264. 


And though the widow ſhould die before ſhe had eſta- 
blifted her right to dower, equity will, in favour of her 
perſonal repreſentatives, decree an account of the rents 
and profits of the lands, of which ſie afterwards ap- 
peared dowable. 

With. reſpe& to the excluſive juriſdiction exerciſed by 


our courts of equity, in matters of u, and in thoſe 


caſes where the principles of ſubRantial juſtice entitle 
the party to relief, but the poſitive law is filent, it ſeems 
im poſſible to define with exactneſs its boundaries, or to 
enumerate with preciſion its various principles. In the 
courſe of this work, however, a variety of inſtances ap- 
pear, from which the wiſdom of this branch of equi- 
LOR: e will be fully and ſatisſactorily eltabliſh- 
ed, and to which at preſent it may be ſuticient to refer. 
See particularly titles Chancery; Fraud: Truli, &c. &c. 
The eſſential difference (ſays Black//cre) between Law 
and Equity principally conſids in the different modes of 
adminiuering juſtice in each, in the mode of proof), the 
mode of trial, and the mode of irt. Upon thele, and 
upon two other accidental grounds of juriſdiction, viz, 


the true conſtruction of Hcurities fe money lent and the 


form and effect of a H¹ or ſecnd ie, hath been princi- 


Pally erected that froctu re of juril Prudence, which pre- 


vails in our courts of equity, and is inw ardly bottomed 
upon tke ſame ſubſtantial foundations as the ſyilem of 
the courts of Common-law, 


4 a 


As to the mode of prof. When facts, or their lead. 
ing circumſtances, reſt only in the knowledge of the 
party, a court of equity applies itſelf ta his conſcience, 
and purges him upon oath with regard to the truth of 
the tranſaction; and, that being once diſcovered, the 
Judgment i is the ſame, - In equity as it would have been 
at law. But, for want of this diſcovery at law, the 
courts of equity have acquired a concurrent juri{dition 

with every other court in all matters of account. 1 Chaz. 
C. 57. As incident to accounts, they take a concurrent 
cognizance of the adminiſtration of perſonal alifets. 2 
P. Il ut. 145; Conſequently of debrs, legacies, the diſ- 
tribution of the reſidue, and the conduct of executors 
and adminiſtrators. 2 Cyan. C. 152. As incident to ac- 
counts, they alſo take the concurrent j ariſdiction of tithes, 
and all queſtions relating thereto. 1 Eg. C. 46. 367; of 
all dealings in partnerſhip, 2 Jen. 277; and many other 
mercantile tranſactions; and ſo of bailiffs, receivers, 
factors and agents. 15:4. 638. 

From the ſame fruitful ſource, the compulſive diſcovery 
upon oath, the courts of equity have acquired a juriſ- 
diction over almoſt all matters of fraud. 2 Chan. C. 463 
all matters in the private knowledge of the party, which 
though concealed, are binding in conſcience; and all 
judgments at law, obtained through ſuch fraud or con- 
cealment. And this not by impeaching or reverſing the 
zudgment itſelf, but by prohibiting the plaintiff from 
taking an advantage of a judgment, obtained by ſup- 
preſſing the truth. 3 P. ms. 148: Year book, 22 Ed. IV. 
37+ P. 21. See title Diſcovery. 

Ihe mode of trial, is by interrogatories 1 
to the witneſſes, upon which their depoſitions are taken 
in writing, wherever they happen to reſide. If therefone 
the cauſe ariſes in a for reign country, and the witneſles 
reſide upon the ſpot; if, in cauſes ariſing in Zngla:!, 
the witneſſes are 3 or ſhortly to leave the kingdom; 
or if the witneſſes reſiding at home are aged or infirm; 
any of theſe caſes lays a ground for a court of equity 
to grant a commiſſion to examine them, and (in conſe- 
quence) to exerciſe the ſame juriſdiftion, which might 
have been exerciſed at law, it the witneſſes could pro- 

bably attend, See title Depo/ations. 

With reſpe& to the mode of ele. The want of a 
more ſpecific remedy, than can be obtained in the courts 
of law, gives a concurrent juriſdiction to a Court of 
Equity in a great variety of caſes. To inſtance in exe- 
cutory agreements. A Court of Equity will comp? 
them to be carried into ftrit execution, unleſs where it 
is improper or impoſſible; inſtead of giving damages 
for their non-performance. Eg. Ca. 45.16. And hence 
a fiction is eſtabliſned, that what ought to be done all 
be conſidered as being actually done, and ſhall relate 
back to the time when it ought to have been done ori- 
ginally; and this fiction is fo cloſely purſued through 
all its conſequences, that it neceſſarily branches out into 
many rules of juriſprudence, which form a certain re- 
gular Ty ſtem. 3 P. ins. 215. So, of waſte, and other 
ſimilar injuries, a Court of Equity takes a concurrent 
cognizance, in order to prevent them by union. 1 C. 
Rep. 14: 2 Ch. C. 32. Over queſtions that may be tried 
at law, in a great multiplicity of actions, a Court of 


Equity, aſſumes a juriſdiction, to prevent the expence 
and vexation of eadleſs litigation and ſuits. 1 Fer, 308: 


| Pre, Ch, 261; 8 1 Pr. Fus. 672: 5 Stra. 424+ In Various 
Kinds 
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kinds of fraud it aſſumes a concurrent juriſdiction, 80! 
only for the ſake of a diſcovery but of a more exter live 
end ſpecific relief. 2 P. V. 156; as by ſetting aſide 
fraudulent deeds, decreeing re-conveyances, or direct- 
ing an abſolute conveyance nerely to ſtand as a ſecurity, 
1 Fern. 42:1 P. Ms. 239: 1/ern. 237: 2 Fern. 84. and 
thus, lally, for the ſake of a more beneficial and com- 
plete relief by decreeing a ſale of lands, a Court of 
Equity holds plea of all debts, incumbrances, and char- 
ges, that may affect it or iſſue thereout. 1 EA. Ca. AG 337. 

As to the conſtruction of /-crr;ries for money lent; 
when courts of Equity keid the penalty of a bond to be 
the form, and that in ſubſlance it was only as a pledge 
to ſecure the repayment of the ſum dend fie advanced 
with a proper compenſation for the uſe, they laid the 
ſoundation of a regular ſeries of determinations, which 
have ſettled the doctrite of perſona! pledges or ſecurities, 
and are equally applicable to mortgages of real property. 
The mortgagor continues owner of the land, the mort- 
gagee of the money lent upon it: but this ownerſhip is 
mutually transferred, and the mortgagor is barred from 
redemption, if, when called upon by the mortgagee, he 
does not redeem within a time limited by the Court; or 
he may, when out of polleſnon, be barred, by length 
of time, by analogy to the ſtatute of limitations. See 
alſo titles Bond; Mm tgaze ; Penalty, 

The form of a Tru, or ſecond uſe, gives the courts 
of Equity an exclaſive juriſdiction, as to the ſubject 
matter of all ſettlements and deviſes in that form, and 
of all the long terms created in the preſent complicated 
mode of conveyancing. This is a very ample ſource of 
juriſdiction: but the truſt is governed by very nearly 
the ſame rules, as would govern the eſtate in a court of 
law, if no truſtee was interpoſed ; 2 P. us. 645, 668, 9, 
And, by a regular poſitive ſyſtem eſtabliſhed in the courts 
of Equity, the doctrine of truſts is now reduced to as 
great a certainty as that of legal eſtates in the courts of 
Common law. See 3 C:rmm. 436 —440. 

EQUITY or REDEMPTION, on mortgages. If 
where money is due on a mortgage, the mortagee is de- 
firous to bar the equity of redemption, he may oblige the 
mortgagor either to pay the money or to be torecloted of 
his equity; which is done by proceedings in the court of 
Chancery. But the Chancery cannot ſhorten the time of 
payment of the mortgage money, where it is limited by 
expreſs covenant; though it may lengthen it: and then 
upon non-payment, the practice is to forecloſe the equizy 
ef redemption of the mortgagor. 2 Yent. 364. | 

To forecloſe the Equiiy, a Jil in Chancery is exhibited 
to which an anſwer is put in, and a decree being obtained, 
a Maſter in Chancery is to certify what is dus for princi- 
pal, intereſt and coſts, which is to be paid at @ time pre- 
the decree, whereupon the premiſſes are to be re- 
conveyed to the mortgagor ; or, in default of payment, 
the mortgagor is ordered to be forecloſed from all equity 
of redemption, and to convey the premiſes abſolutely to the 
mortgagee. | 

A tine or non claim will bar eqrity of redempricn: but 
in a common mortgage, a covenant to reltrain it ſha!l not 


be regarded in Chancery. 2 Vent. 305. It the condition 


of a mortgage 1s, that the mortgagor only ſhould redeem 
during lite, or that he and the heirs of his body thall do 
it; yet the general heir ſhall have the equity of redemption, 
jor it the principal and intereſt be offered, the land is tree, 
1 rn. zo, 190. And it is held, though a bond be con- 


ERROR. 


ditioned, that if the money be not paid at ſuck a time, 
then for a further ſum the mortgagee ſhall have the land 
abſolutely, as a purchafor, . in ſuch caſe a man may 
allo redeem, 16id, 488.—Sce at large this Dic. tit! 
Mortgage. 

EQUIVALENT, Commiſſioners are appointed by 
ſtatute ro examine and ſtate the debts due to Scorlund on the 
Union by way of ii, ent; and provifien is made for 


payment of the ſame by a yearly annuity, Sc. Star. 5 


Geo. I. c. 20. See title Scotland, 

EQUUS COOPERIT US, A horſe equipped with ſad- 
dle and furniture. 17. 16 F. 1. 

ERTACH. By the Yi Brehon law, in caſe of mur- 
der, the brehon or judge compounded between the mur- 
deret and the friends of the deceaſed who proſecuted, by 
cauſing the male factor to give unto them, or to the child 
or wife of him that was flain, a recompence, which was 
called an eriach. 4 Cemm. 313. 

ERMINE ox ERMINAGE STREET, see Vie 
Sertet. 

ERMINS, From the Fr. ermine.] A fur of great va- 
lue, much uſed in robes of Fate. Ser title (or, 

ERN, The names of places ending in Es, are faid 
to imply a zelanchily ſituation ; from the Sax. Eu, i. e. 
Locus Secretus, 

ERNES. The looſe ſcattered ears of corn, that ars 
left on the ground, after the binding or cocking of it: 
It is derived from the old Textone Ernde, Flarvelt ; Ernicn, 
to cut or mow corn: hence to er is in ſome places to 
glean, Reue? A 61. 

ERRANT, Iinerant.] Is applied to juſtices of the 


circuit, and bailiffs at large, Sc. See Eyre. 


ERRATICUM. A waif, or ſtray; an 7/49 or wane 
dering beaſt. Conffit. Norman. A. D. 1080. 


ERROR. Fr. Erreur.] 


Sienifies ſomething wrong in pleading or proceſs, = 
whereupon a writ is brought for remedy thereof, called 
a Hit of Error; in Latin, di ere cnricends. 

A Writ of error is a commiſtion to judges of a ſuperior 
court, by which they are authoriſed to examine the record, 
upon which a judgment was given in an inferior court, 
and on ſach examination to athrm or reverſe the ſame, ac- 
cording to law. nk. Rep, 25: 2 Jad. 40: Velo. 202: 
Hard, 340. But yet if by the writ of error the pla n 
tiff therein may recover, or be reſtored to any thing, 
it may be releaſed by the name of an action. Co. Lr 258 
b. See Pot. Div. II. V. There is alſo a writ of error 6» 
reverſe a fine, and which muſt be proſecuted within 
twenty years by Stat. 10 n z. c. 14. See titles 
Fire and Recovery. 

A Writ of error to ſome ſuperior Court of Appeal is 
the principal method of redreſs for erroneous judgments 
in the King's Courts of record, having power to hold 
plea of dete or treſpaſs above qos.—irt lies tor we 
ſoppoſed miſtake in the proceedings of ſuch Court; for, 
to amend errors in a baſe court, not of record, a weit 
of falſe judgment lies. Finch L. 484. The writ of error 
only lies upon matter of /aw, ariling on the face of the 
proceedings; ſo that no-evidence is required to ſub. 
tantiate or ſupport it, there being no method of re- 
verſing an error in the determination of facts, but hy 


an attaint or a new trial, to corrett the miſtakes of the. 


termer verdia.  See' 3 Bro. F. C. vo. ed. 515. 
3 M 2 Fura.erly 
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ERROR. 


Formerly ſuitors. were much perplexed by writs -of 
errer brought upon very ſlight and trivial grounds; as 
mis-ſpellings and other miſtakes of the clerks, all which 
are now effectually helped by the ſtatutes of amendment 
and jeofails; and particularly by Stat. 5 Geo. I. c. 13, it 
3s enacted, that all writs of error wherein there ſhall be 
any variance from the original record, or other defect, 
may be amended by the Court, and made agreeable to 
the record: and where any verdict hath been given in 
any action, ſuit, c. in any of the Courts at Wi/minfter 
or other court of record, the judgment thereon ſliall not 
be ſtayed or reverſed for any defect or fault in form or 
ſubſtance in any bill, writ, Sc. or for variance in any 
ſuch writs from the declaratioa and other proceedings; 
but this ſtatute not to extend, to any appeal of felony 
or proceſs, on indictment information and appeal. Such 
writ of error to be brought and proſecuted with effect 
within twenty years; by Seat. 10 G11 . 3. c. 14.— 
Stat. 16 & 17 C. 2. c. 8, enacts that in all actions, real, 
perſonal or mixt, the death of either party between 
verdict and judgment ſhall not be alledged for error.— 
By Stat. 25 Geo. 3. c. 80, impoſing a ſtamp-duty on war- 
rants of attorney, it is provided that no action ſhall 
be ſaid, nor any judgment, ſentence, c. reverſed by 
reaſon of omiſſion or defect in the entring, or filing of 
record, the memorandum or minute directed. By theſe 
and other ſtatutes all trifling exceptions are ſo thoroughly 
guarded againſt, that writs of error cannot now be 
maintained but for ſome. material miſtake aſſigned. See 
titles Amendment; Judgment. 

If a writ of error be brought to reverſe any judgment 
of an inferior Court of record where the damages are 
leſs than 101; or if it is brought to reverſe the judg- 
ment of any ſuperior court after verdict, he that brings 
the writ, or that is plaintiff in error muſt (except in 
ſome peculiar caſes) find ſubſtantial bail; to prevent de- 
lays by frivolous pretences of appeal ; and for ſecuring 
payment of coſts and damages. See title Coffs, And as 
to bail in ſuch caſes, See Stats. 3 Jac. 1. c. 8: 13 C. 2. 

2. c. 2: 16& 17 C. 2. c. 8: 19 Geo. 3. c. 70. 

A writ of error lies from the inferior courts of record 
in England into the King's Bench, and not into the Com- 
mon Pleas. Finch L. 480: Dy. 250. And before Stat. 23 
Geo. 3.c. 28, it lay from the King's Bench in Hreland to 
the King's Bench in England. It likewiſe may be brought 
from the Common Pleas at Veftminſter to the King's Bench, 
and then from the King's Bench the cauſe is removable to 
the Houſe of Lords. From proceedings on the law ſide cf 
the Exchequer, a writ of error lies into the Court of 
Exchequer-Chamber, before the Lord Chancellor, Lord 
Freaſurer, and the Judges of K. B. and C. P. and from 
thence it lies to the Houle of Peers. From proceedings 
in K. B. in debt, detinue, covenant, account, caſe, eject- 
ment or treſpaſs originally begun there by bill (except 
where the King is a party) it lies to the Exchequer- 
Chamber, before the Juſtices of C. P. and Barons of 
the Exchequer; and from thence alſo to the Houſe of 
Lords. Stat. 27 Eliz. c. 8.— But where the proceedings 
in K. B. do not firſt commenge therein by bill, but by 
original writ ſued of out Chancery, this takes the caſe out 
of the general rule laid down by the ſtatute ; fo that the 
writ of error then lies without any intermediate ſtage 
of appeal directly to the Houſe of Lords, the dernier 
re ſort for the ultimate deciſion of every civil action. 
1 Ro. Rep. 264; 1 Sid. 424; 1 Saund. 346: Carth, 180; 


4 


| Comb. 293.—Each Court of Appeal in their reſpective 


ſtages may, upon hearing the matter of law in which the 
error 15 aſſigned, reverſe or affirm the judgment of the 
inferior courts; but none of them are final ſave only 
the Houſe of Peers, to whoſe judicial deciſions all other 
tribunals muſt therefore ſubmit and conform their own, 
See 3 Comm, 406—411. 

In criminal caſes alſo, judgments may be reverſed by 
writ of error; which lies from all inferior criminal 
juriſdictions to the Court of K. B. and from X. B. to 
the Houſe of Peers: It may be brought for notorious 
miſtakes in the judgment or other parts of the record; 
as where a man is found guilty of perjury and receives 
the judgment of felony, or for other leſs palpable errois 


ſuch as any irregularity, omiſſion, or want of form in 


the proceſs of outlawry or proclamations; the want of 
a proper addition to the defendant's name, according 
to the ſtatute (ſee title Abatement); for not properly 
naming the ſherif, or other officer of the court, or not 
duly deſcribing where his county court was held: for 
laying an offence commirced in the time of the late King, 
to be done againſt the peace of the preſent ; aad for 
many other ſimilar cauſes, which (though allowed out 
of tenderneſs to life and liberty) are not much to the cre- 
dit or advantage of national juſtice. See titles Ourlawry ; 
Indictment, &c. 

Theſe writs of error to reverſe judgments in caſes of 


- miſdemeanors, are not to be allowed of courſe, but on 


ſufficient probable cauſe ſhewn to the Attorney General; 
and then they are underſtood to be grantable of common 
right, et ex debito juſtitiæ. But writs of error to re- 
verſe attainders in capital caſes are allowed only ex gra- 
ti4; and not without expreſs warrant under the King's 
ſign manual, or at leaſt by the conſent of the Attorney 
General. 1 Vern. 170, 5. Thoſe therefore can rarely 
be brought by the party himſelf, eſpecially where he is 
attainted for an offence againſt the State; but they may 
be brought by his heir or executor after his death. But 
the eaſier and more effetual way, is to reverſe ſuch at- 
tainder by AQ of Parliament. See titles Atrainder; Fudg- 
ment. 

Having ſaid thus much generally, we may now pro- 
ceed particularly to enquire, 


I. 1. By whom, againſt whom ; and 2. at what Time, 
this Writ may be brought. 
II. 1. In what Caſes it will lie; and 2. how it is to be 
brought. 
III. In what Court it is to be brought. 
IV. How Errors are to be aſſigned; and what ma) be af* 
 frened for Error. See ante Il. 1. 
V. What Defence may be made by a Defendant in Error. 
VI. Of the Judgment to be given on a Writ of Error. 


I. 1. Any perſon damnified by error in record, or that 


may be ſuppoſed to be injured by it, may bring a writ of 


error to reverſe it, whether he be party or no; but 
principal and bail cannot join in a writ of error. And 
where there are ſeveral defendants, if one of them 
releafe the errors, he may be ſummoned and fevered, 
and the others may reverſe the judgment. 6 Rep. 26: 


Hb. 72. 


udgment againſt two, one brought a writ of error, and: 
held it ſhould be quaſhed with colts; that it could not be 


amended, and that if the other party would not join, the 
defendant 
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ERROR. 


defendant who choſe to bring a writ of error, muſt pro- 
ceed by ſummons and ſeverance. Hardw. 135, 136. 

No perſon can reverſe a thing for «ror, unleſs the error 
be to his prejudice. 5 Rep. 38. One in remainder may 
have writ of error upon judgment given againſt tenant in 
tail; But he in reverſian or remainder ſhall not have 
writ of error, in the life-time of tenant for life, on judg- 
ment given againſt ſuch tenant, becauſe they cannot be 
parties grieved in his time. 2 N-l/: Abr. 712. | 

No perſon can bring a writ of error to reverſe a judg- 
ment who was not party or privy to the record, or who 
was not injured by the judgment, and therefore to re- 
ceive advantage by the reverſal thereof, 1 Rol. Abr. 747: 
Dyer go. h 

So a writ of error does not lie againſt any but him, 
who is-party or privy to the firſt judgment, his heirs, 
executors, or adminiſtrators. 1 Ro. Abr. 747 : Dyer 99. 

And therefore, on a judgment for recovery of land, 
the writ muſt be brought againſt him who was party 
to the judgment, although he hath nothing in the land, 
and not againſt the tenant; and on ſuch writ the judg- 
ment may be reverſed ; but there muſt go a ire fa- 
cias againſt all the tertenants. 1 Rel. Abr. 749: 1 Rel, 
Rep. 302: 

Upon this rule, that none ſhall have a writ of error to 
reverſe a judgment, but he who is privy to, or hath ſome 


prejudice thereby, it hath been reſolved, that if one hath - 


lands on the part of his mother, and loſeth them by erro- 
neous judgment, and dies, the heir of the part of the 
mother ſhall have the writ of crrer. 1 Leon. 261: 2 Sid. 
56: See Owen, 68: Godb. 377. 
So the younger ſon, when intitled to the land by the 
cuſtom of Boreugh- Engliſb, ſhall bring the writ of error, 
and not the heir at Common-law : for this remedy de- 
ſcends with the land. Owen, 68: 1 Leon. 261: 4 Leon. 5. 
So if there be an erroneous judgment, in the caſe of 
tenant in tail female, the iſſue female, and not the ſon, 
ſhall bring a writ of error. Nyer 90: 1 Leon. 261: 1 Rol. 
Abr. 747. 


* 


So if a man ſettles land the uſe of himſelf and the f 


heirs of his body, the remainder to his own right heirs, 
and dies, leaving iſſue only a daughter, who levies a fine, 


and dies without iſſue, and J. S. brings a writ of error . 


as couſin and collateral heir of the daughter, yet he ſhall 
never reverſe the fine; for there could no right deſcend to 
him from the daughter, becauſe ſhe had but an eſtate tail, 
which determined by her death without iſſue; and it does 
not appear, that the remainder in fee was in the daughter 
as right heir, wherefore J. S. ſhall not reverſe the fine, 
9e de nou apparentibus EF non exiſtentibus eadem eft ratio, 
eipecially in @ court of judicature, where the judges can 
take notice of nothing that does not come judicially be- 
fore them, and appear in the pleading. Dyer 89: Oo. 
Elig. 469: 3 Lev. 36. 

It there be ſeveral parties to an erroneous fine, they 
ſhall all juin with the party that is to enjoy the land, 
though they themſelves can have nothing; and this is 
{aid to be neceſſary only by way of conformity. 1 Rel. 
Ar. 747: Dyer 89. 

But if tenant for life, and he in remainder in fee, (be- 
ing an infant) join in a fine, the infant alone may bring 
error for the error in reſpect of the perſon of the infant, 
which is the cauſe of the action for him, and for no other. 
1 Leen. 31, : Go. Flix. 115. 


| 


— 


| no writ of error lieth in the Exchequer Chamber, becauſe: 


A writ of error may be brought by him that is made 
party by the law, though he was not originally party to 
the ſuit, as he who comes in as a vouchee. 1 Rol. Abr. 
743,755. 

If a man is indicted for felony, and thereupon a 
capias and exigent are awarded, but he dies before attain- 
der, his adminiſtrators may have error upon this award 
of the exigent, becauſe by the award of the exigent, his 
goods were forfeited; and this is ad grave damnum, Ec, 
though yg principal judgment can never be given. 1 
Co. 41. 6. | 

Writ of error lies in B. R. to reverſe a fine levied in 
the Common Pleas, and to cancel the ſame if it be erro- 
neous : And if there be not an original, or not proper 
writs of covenant, or if there be any fraud, &c. writ 
of error may be brought to make the fine void. Co. Lit. 
9. See titles Fine and Recovery. 

2. It was formerly holden, that a writ of error could: 
not be brought before the judgment given; and if it bore 
tefte before, it was no ſuperſedeas, for the words of the 
writ are, Si judicium redditum fit, Ec. 1 Rol. Abr. 749. 
But it ſeems now agreed, that a writ of error that bears 


tefte before the judgment is good; and this is the uſual 


courſe for preventing and fuperſeding execution; but 
the judgment muſt be given before the return of the writ. 
March 140: 1 Vent. 265, : Moor 461: 3 Keb. 308: 1 Vent. 
96: Latch. 133. and fee 1 Term Rep. 279. 

But a writ of error, that bears ee before any plaint 
entered, is not good. March 140. 

So where the defendant, upon an indictment of bar- 
retry, brought a writ of error, bearing tee before the 
aſſiſe: it was diſallowed, becauſe if ſuch practice ſhould 
obtain, it would diſappoint all proceedings there. 1 Vent. 
255: 3 Keb. 308. 

A curit of error cannot be brought after twenty years; 
Hard. 345. The ſtatute of limitations muſt be plead- 
ed to a writ of error, as well as to an original action. 
Id. 346. 


II. 1. Writ ef erer will not lie in the Exchequer cham» 
ber on judgment in replevin in B. R. nor on judgment: 
in action of /candalum magnatum. 2 Nel/. 708, 09. But 
on judgment in replevin in C. B. there may be writ 
of rer brought in B. R. The Stat. 27 Eliz. c. 8, (fee 
poſt, Div. III.) is only to relieve on the merits of the 
cauſe, as it ſtood on the firſt judgment. 

Error de recordo quod coram wobis refidet lies in the 
court of B. R. for errors in fact in the judgment of the 
ſame court; as nonage of the parties, want of an ori- 


ginal, Sc. which doth not proceed from the error of 


the judges; and this writ is allowed without bail. 
Cro. Jac. 254. And errors in fact may be correted in 
C. B. the ſame term, without this writ, which lies not 
in the Exchequer chamber. 151d. 620. 

If judgment is given in B. R. in civil actions, a 
writ of error will not he in the ſame court, only for 
errors in fact triable by a jury; but upon a judgment in 
criminal caſes, errer will lie in B. R. whether the error 
be in fact or in law; though it lies alſo in Parliament. 
3 Salt. 147. 

Where a judgment in C. B. is affirmed upon a writ of 
error in B. R. and afterwards a /cire facias is brought on: 
that judgment, and the plaintiff hath judgment thereon; 


the: 
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the record was not in B. R. by bill, but by writ of err. 
1 Eoll. Rep. 264: 3 Salk. 148.—See 1 Salk. 263. 
Writ of error cannot be brought on any record which 
is not a judgment. 1 Sal}. 145. 
The Court of B. R. having allowed the ſufficiency of 
a return to a writ of #zaxudamus, and therefore refuſed to 
grant a peremptory writ, the party applying brought his 
writ of error in Parliament. Held that no writ of error 
lay in this caſe, it being merely an award of the court, 
aꝑd not a ſtrict formal ;udgment. 3 Bro. P. C. (& vo. ed.) 505. 
The Court of C. P. have held, that, though writ of error 


may lie on a judgment of nonſuit, yet the Court will on 


motion to take out execution grant it, as ſuch writ of er- 
ror muſt be evidently merely for the purpoſe of delay and 
vexation. 1 H. Black. Rey. 43 2. NP 

No writ of er will lie of any judgment that is not 
given in a court of record; nor of a judgment given in 
an inferior court, as the county-court, c. Co. Lit. 288 6. 
Nor of a decree or ſentence in Chancery proceeding ac- 
cording to equity. 37 Hen. 6: Bro. Error g5 : 1 Rel. Abr. 
744. But of a judgment given in the limited Court of 
Chancery, called the Petty-bag, which proceeds accord- 
ing to the Common-law, and holds plea of /cire facias 
for repeal of the King's letters-patent, Oc. a writ of er- 
ror lies in B. R. 1 Rol. Abr. 744: Dyer 315 : 4 . 80: 
Plow. 393. 

Error lies for variance between the original writ and 
declaration; or want of an original: and where proceed- 
ings are ſo erroneous, as not to be amended; for faults 
1a verdicts, executions, &c. or when any thing material 
is omitted in a judgment, writ of er lies, and the judg- 
ment ſhall be reverſed : fo where the fiiles of inferior 
courts are wrong or inſufficiently named, c. their judg- 
ments may be reverſed. But where faults are ſmall, 
they ſometimes paſs as vitium clerici. 2 Ne!ſ. Abr. 714, 
715, 721, Cc. 728. 

By che pradlice of the Court of Common Plcas, a defen- 
dant coming in by capias utlagalum the fame term in. 
which an exigent is returnable, may avoid the outlawry 
without a writ of cer, by ſhewing that he purchaſed a 
fuperſedras out of the ſame court, and delivered it to the 
the riff before the quinto exactus, Oc; or by ſhewing any 
other matter apparent on record, which makes che out- 
lawry erroneous, as the want of an original, or the 
omiſſion of proceſs, or want of farm in a writ of procla- 
mation, Sc. or a return by a perſon appearing not to be 
meriff, or a variance between the original and exigent, or 
other proceſs, or the want of ſuch addition as is required 
by Stat. 1 H. 5. c. 5: 2 Hawk. P. C. 659-651: 1 Kol. 
Abr. 742, 3.— And fee Stat. 5 Elix. c. 23. $5 13, 14. 

If one be attainted upon an erroneous indictment, he 


cannot be relieved but by writ of c1e7, for the judgment 


being gucd ſuſpendatur, 5c. which is the judgment of law 
due for the offence, it muſt be pretumed to have been 
given, for that he was guilty of the ofience 5 but if judg- 
ment of acquittal is given upon ſuch indictment, the 
King need bring no writ of -r79” ; but the offender may 
be newly indicted, for the judgment being quod eat fine 
e, Oc. may be given as well for the inſufficiency of the 
indid ment, as for the party's innocence. 3 I. 214. 
Alſo aay judgment whatſoever, given by perſons who 


had no good commiſſion to proceed againit the perſon 


condemned, may be falſified, by ſhewing the ſpecial 
matter, without writ of errr, becauſe it is void; as 


— 


where a commiſſion authorizes to proceed on an ir did. 
ment taken before A. B. C. and twelve others, and by 
colour thereof the commiſſioners proceed on an indict. 
ment taken beforeeight perſons only. 3 In. 231: 2 Hah. 
P. C. 59. | 

If one is attainted of felony, and after, by relation of 
a general pardon, the felony is pardoned, he mall be dit. 
charged, for he hath no remedy by writ of error, to re- 
verſe the attainder. 6 Co. 5 a. 

Wherever a new juriſdiction is erefted by act of parlia- 
ment, and the court or judge, that exerciſes this jutiſ- 
diction, aQs as a court or judge of record, according to 
the courſe of the Common-law, a-writ cf error lies on 
their judgments; but where they act in a ſummary me- 
thod, or in a new courſe different from the Common- 
law, there a writ of lies not, but a cerriorart. 1 Salk, 
263. See title Ceriigrart, N 

2. Errer in the King Bench is thus proſecuted: the 
curſitor of the county makes out the writ of e107, from a 
precife or copy of the declaration left with him; which 
is to be allowed with the clerk of the errors, and a certi- 
ſicate of the allowance of the writ muſt be ſerved on the 
defendant's attorney in er; allo the plaintiff's attor- 
ney in the action, is to procure an original to warrant 
his judgment; and warrants of attorney mult be filed, 
and bail put in, where required, Sc. And then the 
proceedings are by ſcire facias ad audiendum errores aguinſt 
the plaintiiF in the action, wherein judgment was ob- 
tained ; and the writ of error being received by the ſlieriſt 
to whom directed, he is to give notice to the plaintiff in 
error to ſhew cauſe why execution ſhould not be on the 
judgment, and make a return to that purpoſe; then a 
rule is to be given with the clerk of the rules for the 
plaintiff in error to aſſign his errors by ſuch a day, which 
if he ſhall not do before the rule is out, the plaintiff in 
the original action may take out execution againſt him. 

If the plaintiff in error aſſign errors in the record, then 
the defendant mult plead Ia unllo eft eriatum, and there- 
upon enter the cauſe with the clerk of the papers, for the 
errors to be argued ; and paper books for the counſel and 
Judges, are to be made out, Sc. If ſome part of the 
record be not returned, a cer/ior ar; mult be prayed to 
bring it into court; and if matters of fact are alledged 
in error, as nonage, death of the plaintiff, &c. a proper 
plea muſt be made thereto, and iſſue thereupon taken 
and tried as in any other iſſue: but if only matters of 
law are aſſigned, the errors are argued by counſel on both 
ſides, and the judgment is either reverſed. or affirmed: 
and when judgment is aftirmed, the defendant in error 
may proceed againſt the defendant in the action, by tak- 
ing out execution on the affirmetur, or bringing action of 
debt on the judgment; or he may proſecute the bail by 
ſore facias upon their recogniſance. But it is ſaid by 
ſome, that an aſſignment of er-07s in fact and in lato, is 
bad on demurrer; by others, that the alignment of error 
in law may ſtand, and the fact be conſidered as nothing. 
Sed guere, Where there is an error in fact, if the writ of 
error ought not to be ceram wobis reſidens, i. e. in the court 
where the judgment was given. In this caſe, however, 
we mult except the want of warrants of attorney, Oc. 
which are /a&s ; and it is every day's practice to aflign 
ſuch, with errors in law; and the ulual courſe is, if de- 
fendant in error does not pray a certiorari, for the plain- 


tiff to pray it, 
| When 


When a judgment 1s reverſed or affirmed in the Eæche- 
ver Chamber, the tranſcript of the record thereof will be 
remitted back to the Court of K. B. to be entered up at 
the end of the judgment there: and if ſuch judgment 
ſhall be affirmed in the Exchequer Chamber, yet a wric 
of error may be brought thereupon returnable in parlia- 
ment. 

If you would bring a tit of error in parliament to re- 
verſe a judgment in B. R. there mult be a petition to 
the King for his warrant, which petition has the allow- 
ance of the Attorney-General, and then the King writes 
on the top of it Fiat Juſtitia; whereupon a writ of c 
is made out by the clerk of the errors. And then the 
Lord Chief Juſtice of B. R. carries the record, and a tran- 
ſcript thereof, up to the Houſe of Lords in full Parlia- 
ment, and after they are examined there, leaves the 
tranſcript with the Lords, but brings back the record: 
and this being done, the attorney for the defendant in 
error, gets ſome Lord to move that the plaintiff in error 
may aſſign his errors; but if for the plaintiF, motion is 
to be made, that upon his aſſigning errors, the defendant 
may appear and make his defence, and counſel be heard 
on both ſides: then, after the judgment is either affirmed 
or reverſed, the- clerk of the parliament remands the 
tranſcript of the record into B. R. with the afiirmation or 
reverſal thereof, to be entered upon the record of the 
ſaid court, which court, if aflirmed, awards execution, 
Ec. Dyer 385. — See Coir. 843. 

A writ of cor in parliament is made returnable im- 
mediately; or on a prorogation to the next ſeſſion, and 
it doth not determine by a prorogation. But if a par- 
liament is difolved before the errors are heard, it is other- 
wiſe. And on motion, execution bath been granted in 
B. R. on a judgment in ſuch a caſe, the record being 
never out of the court. Raym. 5: 2 Nel/. Ar. 731, 

Where a writ of error was brought in B. &. in the 
life-time of G-o, I. but was not argued till after the ac- 
ceſſion of Geo, II. when the judgment was alfirmed, on 
a writ of error in parliament, this judgment was reverſed ; 
it being held that the firlt writ of error, The Aug veins 
/ole plaintiff in the cauſe, was abſolutely abated. Inis was 
the caſe of the Deanery of A mag in Ireland. 3 Bro. P. C. 
(S vo. ed.) 507. 

Whea appeals lay to Eng/and to reverſe a fadgment 


given in the Kizg's Bench in Jreland, a writ was procured | 


from the curſitor, directed to the Chief Juſtice of the 
Court of B. R. in Ilan, requiring him to ſummon the 
plaintiff in the action there, to appear in . 5. to 
anſwer the errors; Whereupon a tran{cript of the record 
| was ſent over, (not the record itfeif of the jadgment, 
which remained in /rc/aud,) and when the errors were ar- 
gued, if the judgment was reveried, there went a writ to 
the Chief Juſtice of Jelaud to reverſe it; fo that the 
judgment was not aQually reverſed here, but® there. 
And where the judgment in r:land was a'iirmed here, 
there could be no writ of execution granted here; but 
on afiirmance of the judgment a writ went, reciting all 
the proceedings, directed to the judges of B. R. in He- 
Jeud, commanding them to iſſue proceſs of execution. 
G. Car. 368: 1 Salk. 321. 

The party bringing the writ of errer is to cauſe the 
roll where the judgment is entered, to be marked with 
the word 1 the margin, that: he ather party may 
have notice 08.112 T2Cord that the writ of errer is brought, 


| 


and this marking of the roll, on giving natice thereof, 
is as it were a /uyperſed:a; in itſelf to hinder execution: 
Though a /auper/edens is to be made out, allowed and left 


with the ſheriff of the county: and the plaintiff's attorney 


is not obliged to ſearch the record, whether writ of c 
is brought or not; but may make out execution upon 
the judgment, if no ſipeſeleas be taten forth, or he hath 
no notice of the writ of err. I in. 24 Car. B. R. 

On a writ of error of a judgment in the Common Pleas, 
or other inferior court, in every adverſary ſuit, the re- 
cord itſelf ſhall be removed, that it may remain as a pre- 
cedent and evidence of the law in the like caſes. 1 Ro, 
Abr. 753: 5 Co. 39. 

Bu: in the caſe of a fine the tranſcript only is removed, 
for fines are only a more ſolemn acknowledgement or 
contract of the parties, and therefore are no memorials of 
the law, and need only be affirmed or vacated ; if the 
former, the contract ſtands as it was; if the latter, the 
juſtices of B. R. may ſend for the fine itſelf, and reverſe 
it, or they may ſend a writ to the treaſurer 2nd chamber- 
lain to take it off the file; beſides, ſhou'd the record it- 
ſelf be removed and affirmed, it could not be ingroſſed 
for want of a chirographer in B. R. 1 Rel. A 752: 
1 Bendl. 5 1: Dyer 89: Geb. 248: 2 Rel. Rep. 233: F. 
N. B. 20.— See title Fire and Recovery, 

If the Judges of the Common Pleas, or other judges 
upon a witt of error, will not certify all the record, the 
party that ſues the writ of t may alledge diminution 
of the record, and pray a writ to the juſtices that certi- 
hed the record before, to certify the whole record. H. N. B. 
25 a. Bat diminution cannot be alledged upon a writ 
ct error brought upon a judgment in any inlerior court, 
1 Sd. 40 —Yet fee infra. 

By Stat. 3 Zac. I. c. 8, he that brings writ of error, to 
reverſe a judgment in a /#e:7%r court, in all caſes e a 


derdier, or in any action of bt, upon bon! for pavmont , 


mouev cu, or on a contract, mult put in good jureties to 
proſecute his writ of e447 with effect, and pay the debt 
and damages it judgmeat be aſũrmed: and by Sia“. 19 Vee, 
3. c. 70. 6 5, this is extended to writs of error to reverſe 
judgments in inferior courts where the damages are un- 
der 104. If bail be not put ia, on the writ of brought 
u pon a judgment in the courts at Hofminfler, in thoſe 
caies where bail 13 required, the writ of errcr is no f- 
ſedias to the execution ; though ſuch writ is in being, 
until a e proſequi is entered,. or jadoment allricey, 
Lc. And it is the ſame where inſufficient bail is given, 
on rule to put in better bail, or juſtily thote put 10, 
which if the piaintitt doth not do, execution is ordered 
upon the judgment, with a xn eau to the writ of cr7rer, 
Sc. Mich. 9 37 3. B. R. 

A plaiatiſt in er 13, in the time appointed by the 
rule tor that purpoſe, to certify the record into B. &. or 
the court will grant a wolle preſequr on the writ Of errcr, 
Mich. tar. B. R.—See of Div. V. 

The court will not let the plaintiff in error quaſh his 
own writ of %; though they may grant leave to dif. 
continue it. 5 Med. 67. Ifaverdiais fora defendant in 
erer, and judgment is afirmed, colts are allowed by Scar. 
3 Ha. 7. c. lo, on occaſion of the delay of execution. 
And Dy Seat. 4 S) 5 . 16, pon quaſhing verits of 
error, for detect or variance from the record, Se. the de- 
fendant is to have colts as if judgment were a%nned. 
When a writ of eis not #2 delay of exccution, as where 
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ERROR. 


it is brought after the execution 1s executed, the plaintiff 
Mall not have damages and coſts. Cro. Jac. 636. 

When a writ of error is brought to reverſe a judgment 
in an inferior court, though the record 1s not certified as 
it ought, yet execution cannot be ſued; but on certificate 
of the neglect, c. a writ of execution of the judgment may 
be iſſued. 1 Lil. A. 526. Upon a writ of error, if the 
clerk below will certify the record wrong, action on the 
caſe lies againſt him; and if he make no return, the 
plaintiff may have the writ of execution out of Chancery. 
Med. Caf. 245. 

If erroneous judgment be for the defendant in an infe- 
rior court, and it is reverſed in B. R. and the merits ap- 
pear for the plaintiff, he ſhall have judgment; but if the 
merits be againſt the plaintiff, the defendant ſhall have 
new judgment, in like manner as in the Exchequer 
Chamber; for the judges are to reform, as well as to 
z.!rm or reverſe. 7 Mod. 2, 3. If a writ of error to reverſe 
judgment be diſcontinued for want of proſecution ; ex- 
ecution cannot be had upon the judgment, until the diſ- 
coutinuance is certified from the court where diſcontinued. 
1 Lil. 518. If a writ of error is brought to remove a re- 
cord of a judgment given in C. B. and the plaintiff in 
errer leaves the record there, without removing it before 
the return of the writ z or in caſe there be a longer re- 
turn day than is convenient in the writ of error, as if it is 
purchaſed the beginning of Michaelmas term, and made 
returnable in Hilary term; the court may award execu- 
tion, although the writ of error be delivered. Fenk. Cent. 
180: Dyer 245. | 


III. Erroneous judgments given in the court of B. R. 
were only reformed by tae parliament till Stat. 27 Elix. 
cap. 8. By that ſtatute, a writ of error lies out of the 
Chancery upon all judgments given in the King's Bench, 
when the ſuit is by bill, (except the King is a party to the 
ſuit) retarnable in the Exchequer Chamber, before the 
Judges of the Common Pleas, and Barons of the Exche- 
quer, &c, who may examine the errors, and reverſe or 
afirm the judgment; other than for errors, concerning 
the juriſdiction of the court, or want of form in writs, 
pleadings, Sc. and after the errors are examined, and 
judgment affirmed or reverſed, the record is ſent back to 
the King's Bench, to proceed and award exe-ution; but 
If the ſuit is by original writ, or on ui tam, Wc. where 
the King is party, writ of error lies only in parliament. 

A gui-tam action of debt is a civil ſuit. Con. 382. 
And a writ of error on it, lies from the King's Bench to 
the Exchequer Chamber. Doug. 35 3.—See title Exchequer. 

Not only on reverſing or affirming a judgment, the 
Exchequer Chamber is to ſend back the record into B. R. 
dut alſo if the plaintiff in the writ of e707 is nonſuit, or 
if the ſuit is diſcontinued in the Court of Exchequer 
Chamber, the record ſhall be ſent back: and the Court 
of Exchequer ſhall give coſts and damages to the plain- 
tiff in the original action for his delay, c. though if the 
plaintiff in error was plaintiff in the original action, there 
no colts can be given. 2 And. 122: 2 Nel/. Abr. 707. 

Where a wiit of error determines in the Exchequer 
Chamber, by abatement or diſcontinuance, the judg- 
ment is not again in B. R. till a remittitur is entered. 
1 Salk. 261. The Exchequer Chamber doth not award 


a ſci. fac. ad audiend. errores; but notice is given to the | 


parties concerned. 1 ent. 34. 


The court of parliament is the ſupreme court, where 
anciently cauſes of great conſequence, as between the 
Magnates Regni, were heard and determined ; hence the 
dernier reſort is to the Houſe of Lords, to which a writ 
of error lies; and therefore, if a writ of Hor be brought 
of a judgment in the King's Bench into the Exchequer 
Chamber, and there the judgment is reverſed; yet a writ 
of error lies of ſuch judgment into parliament, and the 
lords may reverſe ſuch ſecond judgment. Show. Parl. Ca/. 
24, 110: 1 Vent. 334: Raym. 330: 2 Jon. 99: 2 Les. 
„ 

So a writ of er lies into parliament upon a judg. 
ment in B. R. either in a cauſe brought there by weit of 
error, or originally commenced there. 1 Rel. Abr. 745. 

And though upon a judgment in the King's Bench, 
fince the Sat. 27 Elix. cap. 8, the party may elect either 
to bring a writ of e707 in the Exchequer Chamber, or in 
parliament ; yet if the cauſe commenced in the King's 
Bench by original aur it, there lies no writ of error but into 
parliament; alſo if he elects to bring error in the Exche- 
quer Chamber regularly, he cannot after bring in 
parliament upon the firſt judgment. 1 Saund. 340. Carth, 
180. S. P.—See 2 Rol. Abr. 492: 2 Lev. 232. 

To reverſe a judgment given in the Court of Common 
Pleas, the writ of error is made returnable in the King's 
Bench, and error is not to be brought in parliament : 
though where a writ of error is brought in B. R. upon 
a judgment given in C. B. and the judgment is reverſed 
or afirmed in B. R. the party grieved may have writ of 
error returnable in parliament. Szar. 31 Elix. c. 1: 1 LI,. 
Abr. 519, 521. Erroneous judgment in the Court of Ex- 
cheguer, is to be examined by the Lord Chancellor, ©. 
with ſome of the juſtices, and ſuch other ſage perſons as 
they think fit; and if any error be Pres. , they thall cor- 
rect the rolls, and ſend them into the Exchequer, in or- 
der to make execution, c. Stat. 31 Ed. 3. cap. 12. | 

No writ of error lies in Barco or Banco Regis, upon a 
judgment given wichis the fue ports z but by cullom ſuch 
judgment 1s examinable by bill in nature of a writ of er- 
ror coram domino cuſtode ſeu gardiano quingue fortuum ap, 
curiam ſuam de Shepevaye 4 IH. 224.—vee title Cingie- 
Ports. 

If a judgment be given in the court of ſtannaries of 
the Dutchy of Catall, no writ of error lies upon this 
in Banco or Banco Regis, becauſe it hath not been uſed ; 
but of this there may be an appeal to the guardian of the 
Stannaries, and from him to the Prince; and when there 
is no Prince, to the King's Privy Council. 1 Kol. Abr. 
745.—See 4 lnft. 230: 2 Danv. Abr. 304. 

Upon a judgment given in the Huftings in London, a 
writ of error lies at Sz. Martin's before certain juitices. 
1 Kol. Abr. 745: 1 Lev. 309; 2 Saund. 253. S. P. and 
upon 4 judgment of the ſaid juſtices, a writ of error lies 
in parliament. See 2 Leon. 107.—See title D://enters. 

In Wales, at the Great Seſſions, there a writ of error 
lay on pegſonal actions to the council of the Marches of 
Ii ales; and if they gave an erroneous judgment, it was 
final ; for Stat. 34 & 35 H. 8. c. 16, ordained this writ 
to the council there; and no writ of error was granted of 
ſuch erroneous judgment; upon errors. in rea! or mixed 
actions however in Wales, writ of error lay into the King's 
Bench, Fenk. Cent. 71. And ſo now it does in per/onal 


actions by Stat, 1 U. & M. c. 27, —vee title Courts of 
In 


Watcs. 


ERROR. 


In ſome caſes a writ of error lies in the ſame court 
wherein the record is. 

If upon a judgment in B. R. there be error in the pro- 
ceſs, or through the default of the clerks, it ſhall be re- 
verſed in the ſame court by writ of errer ſued there before 
the ſame juſtices. F. N. B. 21: Poph. 181: 1 Rol. Ar. 


So if one is indicted of treaſon or felony in B. R. or 
being indicted elſewhere, the indictment is removed in 
B. R. and by proceſs of that court he is erroneoully out- 
lan ed, and ſo returned; a writ of error may be brought in 
B. R. for the reverſal thereof. 3 1. 214. 

Alſo if an erroneous judgment in point of law be given 
in B. R. upon an indiament in London, a writ of erer 
may be brought in the ſame court ; for though in civil 
caſes error does not lie in the ſame court, unleſs for a 
matter of fact; yet in criminal caſes it lies as well for an 
„er in Jaw as fact. 1 Sid. 208. 

But if an erroneous judgment be given, and the cer 
lies ia the judgment itſelf, and not in the proceſs, a writ 
of oer does not lie in B. X. of ſuch judgment. 1 Rol. 
Abr. 746. | 

If a record is removed by writ of error out of the Com- 
mon Pleas into the King's Bench, and the writ of error 
for inſufficiency is quaſked in the King's Bench, the plain- 
tiff in errer may have a writ coram , refiden, But ſuch 
new writ is not a /aper/*deas in itſelf as the firlt writ was, 
and therefore he muſt move the court for a /uper/edeas, 
and put in bail thereon. Carts. 368, 9. | 

So if ſuch ſecond writ be quaſhed for inſufficiency, yet 
the court will grant a new or ſecond writ of error coram 
bis refiden'. As alſo a ſuperſedeas on putting in bail; 
for ſuch ſecond writ being void, is as if there had been 
none before. Carth. 369, 370. 


IV. The parties, upon the removal of the record by 
the writ of error, have no day in court given to either of 
them; ſo that if the plaintiff in error delay to ſue forth 
his ei. fac. ail audiend. errores, the defendant hath no 
way to compel him, but by ſuing out a /cire facins guare 
executionem non, e. And if thereupon the plaintiff in 
error doth not plead that his errors are aſſigned, but ſuffer 
judgment to paſs upon two wilt, no errors afterwards 
aſligned ſhall prevent execution. Car:th. 41. The /i. 
fac. ad audicndum errores is only uſed in B. R. In the 
Exchequer Chamber notice is given. It is ſaid the uſual 
practice is, that the defendant in the writ of error, by 
conſent doth voluntarily take notice of the aſſignment of 
errors, and this conſent is teſtified by his pleading [x ml! 
et errat' and then there is no occalion tor a jci72 facias 
ad audicnd. error”. Ibid. 

Errors are to be aſſigned in the term, or the writ of 
error will be quaſhed. 1 Lil. Abr. 524. When the record 
is in court by writ of e067, the plaintiff in error is to 
aſlign his errors; and may have a ire facias before the 
record is entered: and the manner of aſſigning errors, 
according to the ancient practice, 1s to put a bill into 
court, and ſay in the bill, in hoc errarum et, Fe, thewing 
in certain in what things. F. N. B. 20. The aſtgnment 
of error, in omnibus eatum is not good; for the judg- 
ment is founded upon the original writ, count, pleading, 
iſſue, proceſs, trial, and ſo is manifold. Terk. Cent. 84. 
Errors in law not aſſigned in the record, may be ailigued 
ay a _ facias ad audiend crivres ; as the record is in 
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court; but it is not ſo of a warrant of attorney, which ts 
an error in fad, and not upon record. I. 140: 5 Rep. 3. 

If one in execution brings error, he ought to allign the 
rns in his proper perſon: and in caſes of outlawry for 
felony, erer, ſufficient muſt be certainly alledged in 
writing, before the writ of errer is allcwe d. Fenb. Cent. 
165, 179. Where a recovery is had, and error brought, 
if the original writ doth not abate by death; but is abate- 
able only, as by entry into the land pending the writ, or 
coverture, acquiſition of a dignity, a partial array return- 
ed, aid denied, ©. that ſhould have been pleaded, and 
were not: theſe ſhall not be aſſigned for error; for they 
are waived. 9 Rep. 47: 21 H. 6. 29. | 

The aſigning general chm is to ſay that the declara- 
tion, c. is not ſufficient in law: and that judgment was 
given for the plaintiff, where it ought to have been for 
the defendant: and the errors of a judgment are now to 
be aſſigned on the record, to appear with it to the court, 

If the plaintiff in erer aſſigus errors in fad, and errors 
in late, which are not aſſignable together, and the de- 
fendant in error pleads i nuilo eff erratum; this is a con- 
feſion of the cry 1a 724, and the judgment muſt be re- 
verſed, for he thouid have demurred for the anglicigy. 
Style 69: 1 Lev. 76: Salk. 208: 6 Mod. 113, 206. 

Alſo if an error in fact be well aſſigned, in nullo of erra- 
tum is a confeſſion of it, for the defendant ought to have 
joined iſſue upon it, ſo as to have it tried by the country. 
i Sid. 93: Raym. 59. Becauſe, in nullo eff erratum is in 
the nature of a de,, which confeſſes the fact, if well 
pleaded, or well afligned. 

But if an chor in /a be ill aſſigned, in nullo e erra- 
tum is no confeſſion of it; as if it be aſſigned, that ſuch 
a one at the time of the return of the ve was not ſheriff, 
and the record be removed into B. R. by certiorari, there 
in null» ft erratum is no confeſſion of that error, becauſe 
the record is not in court, that being no part of the re- 
cord, for the plea is in nullo ef erratum in recordo. Cr. Jac. 
12, 29, 521: Raym. 231: Cro. Car. 421: 1 Rol. Ab. 758. 

So if the plaintiff in crrer aligns an er in gu, wi, 
that the defendant, who was an infant, did not appear by 
guardian, but by attorney, and concludes with hoc para- 
ins oft verificare, inſtead of concluding. to the country, as 
he ought to do, though the defendant in error pleads ir 
rullo eſt erratum, yet it hall not amount to a confeſſion, 
but ſhall be taken only for a Jemurrer. Nl. 58. 

Alſo if an error in fac, that is not aſſignable, be aſſign- 
ed, and innully e erratum be pleaded, it is no confeflion ; 
as if it be aſſigned, that ſuch a day there was no court of 
Common Pleas ſitting, becauſe that is againſt the record, 
and in ſuch caſe n Hue eff erratum is only a demurrer ; ſo 
if a man ſays he did not appear, and the record ſays he 
did, in null c erratum is no confeſſion, but a demurrcer, 
becauſe it is àgainſt the record. Cro. Car. 12, 29, 52: 
Telv. 58: Raym. 231: 1 Vent. 252: 3 Keb. 259: 1 Lev. 76. 

It has been held, that an errc in ud cannot be alſign- 
ed in the Exchequer Chamber: though by ſome autho- 
rities, erros in fa? may Le aligned as errers in law. 
2 Med. 194: 2 Ne. Abr. 708. 

By Stat. 20 Car. 2. c. 6, In actions real, perſonal, 
and mixed, the death of either party between verdict aud 
judgment, [hall not be alledged for er. 

It ſeems a general rule, that nothing can be af gned 
for error that contradicts the record ; tor the records of 
the courts of juſtice being things A the greacelt credit, 
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cannot be queſtioned but by matters of equal notoriety 
with themſelves; where fore, though the matter afſigned 


for ever ſhould be proved by witneſſes of the beſt credit, 


yet the judges would not admit of it. 1 Rel. Abr. 757. 

An original writ of the ſame term, in which final judg- 
ment is given, will not warrant that judgment, if it ap- 
peer upon the ſame record, that there have been pro- 
ecedings of a preceding term. 1 Vi. 181, 

Hence it is, that in a writ of crror to reverſe a fine, 
the plaintiff cannot aſlign, that the can died before the 
the of the dedimns, becauſe that contradicts the record of 
the conuſance taken by the commiſſioners, which evi- 
dently ſhews that the conuſor was then alive, becauſe 
they took his conuſance after they were armed with the 
commiſſion, and the dedimus uſued, Dyer 89: 1 Kol. Abr. 
757.—9e title Fine and Recovery, 


V. The deſendant in error may plead a releaſe of all 
error, or a-releaſe of all fuits, and theſe pleas, if found 
for him, will for ever bar the plaintiff in error, 1 Rol. 

Abr. 788. ; 

So where by a writ of error the plaintiff ſhall recover, 
or be reſtored to any perſonal thing, as debt, damage, or 
the like, a releaſe of all actions perſonal is a good plea ; 
and when laud is to be recovered or reſtored in a writ of 
error, a rcleaſe of ations rea! is a good bar; but where 
by a writ of error the plaintiff ſhall zt be reſtored to ary 
ger/oaal or real thing, a releaſe of all actions real or per- 
ſonal is no bar. Co. Lit. 288 6: 8 Co. 152: 1 Kol. Abr. 
788: 2 Rel. Abr. 405. 

Alſo if a man loſes in a real action, and he releaſes all 
his right to the land, and ſo where there is a fine levied, 
this ſhall bar him of his writ of error; for no perſon can 
bring a writ of error to reverſe a judgment that is not in- 
titled to the land, Sc. for the courts of law will not 
turn out.the preſent tenant, unleſs the demandant can 
make out a clear title; on always carrying with it the 
preſumption of a goed title, till the right owner appears. 1 Rol. 
Atr. 747, 788: Dyer go a: 3 Leo. 36: CM. Eliz. 469: 
1 Rel. Avr. 789. If che tenant, pending a precipe againſt 
him, aliens in fee, and after judgment is given againſt 
him, and he brings a writ of error; this feoffment is not 
any bar to the writ, becauſe he was privy to the judg- 
ment after. 1 Rol. Alr. 788: Bridg. 77 : 1 Rl. Rep. 306. 
In a writ of errer to reverſe a common recovery, it is no 
good plea, that the plaintiff pending the writ of cr 
hath-entered into part, for before the poſſeſſion was taken 
from him, he might have crror to reverſe the judgment, 


though not to hæVe reſtitution. 1 Lev. 2. See title Fine 


and Recovery. 

In a /ci. Fac. againſt a tertenant, he may plead a releaſe 
of error, though be be not privy to the judgment. 9 H. 
6. 43: Bro. 9. S. C. | 
But the tertenants cannot plead in abatement of the 
writ of error, but only in bar as a releaſe, &c, in main- 
tenance of their title. 1 Lev. 72. . 

After in aullo eft erratum pleaded, the party affirms the 
record to be perſect, and he is forecloſed to ſay there is 
error in it: though the court is not reſtrained from exa- 
mining into it. 1 Salt. 270. The judges are not bound 
80 ſearch for errors in the record, which were not aſſign- 
ed; but may if they will; and if they find errer they 
eught to reverſe the judgment. Jerk, Cent, 159, 


VI. A judgment, as being an intire ing, cannot be re- 
verſed in part, and ſtand good as to other part; or be 
reverſed as to one party, and remain good apainit the 
reſt : though if there be error in awarding execution, the 
execution only ſhall be reverſed, and not the judpinene, 
Hob.go: Carth. 235. If judgment is entered againſt 
joint defendants, when one of them is dead, the judg. 
ment ſhall be reverſed for error as to all of them; for in 
ſuch caſe the plaintiff ought to make a ſpecial eatry of 
the death of the party, with NivZl ulterius vor fus cum fiat, 


and then take judgment only againit the others. Id. 149. 
The Court of Exchequer Chamber have not any au— 
thority, but to reverſe or affirm the judgment, Sc. for 
they cannot make execution. C. lis. 108. But where 
judgment is given for the defendanc, and the plaintiff 
brings a vrit of error ; if the judgment is reveried, the 
court which reverſes the judgment ſhall give judgment 
for the plaintiff, as the other court ought to have done, 
Yelve 117, 118. In the Exchequer Chamber, after re- 
verſal of a judgment, ©. in B. &. the court gave judg- 
ment, that the plaintiff recover, Oc. but becauſe they 
wanted power to award a writ of inquiry waich was ne- 
ceſſary, being on a demurrer, therefore it was ſent back 
into B. R, for the executior of that writ, and thereupon 
to give final judgment: but if the judgment is againſt 
the plaintiff in B. N. upon a ſpecial verdict, and that 
judgment 1s reverfed in the Exchequer Chamber, there 
being no writ of inquiry requiſite, the Court of Exche- 
quer Chamber doth not only give judgment of reverſal, 
but a compleat judgment for the plaintiff in tae action. 
Carth. 181. If erroneous judgment be had by conſent 
of parties, it may be reverſed in the Exchequer Chamber; 
for conſent of parties may not change the law; but if the con- 
ſent is entered upon and made part of the record, it may 
be good. Hob. 5: Cre. Eliz. 664. [he reverſal in the 
Exchequer Chamber, is res judicata : no writ of error lies 
upon ſuch judgment, except in parliament; and it is by 
ſix judges at lealt, by Stats. 27 Eliz. c. 8: 31 Eliz. c. 1. 
Wen judgment is given in B. R. for the plaintiff in 
error, there ſhall be only a jadicium yrewocetur, Oc. en- 
tered with colls: if for the defendant in error, that the 
plaintiff nil capiat per breve ſuum de errore. The Chief 
Juſtice of B. R. Ec. or the eldeſt judge ought to allow 
a writ of error, which is in judgment of law a ſuper/edeas 
until the errors are examined, and the judgment affirmed 
or reverſed. Cro. Zac. 534. As a plaintiff having erro- 
neous judgment may reverſe it; and new judgment may 
be given for him, fo if a judgment is reverſed, the plain- 
tiff may bring a new action for the ſame cauſe, 1 Len. 
310. Where a judgment is pleaded in bar of another 
action, Mc. and judgment given on that plea; writ of 
error may. be had to reverſe the ſecond judgment. Cro, 
Elix. 503: FJenk. Cent. 259, And debt lies upon a judg- 


ment in B. R. after a writ of error brought; which is only 


a /uperſedeas to the execution. 1 Lev. 153. But the court 
will ſtay proceedings in ſuch action on giving judgment. 

In a writ of error upon a judgment 1n treſpaſs againit 
ſeveral, if the judgment be erroneous, becauſe one of the 
defendants was within age, and appeared by attorney, 
the judgment ſhall be reverſed in t againſt all. 1 Rol. 
Abr. 776: Co. Fac. 289, 303: Allen 74, 75: Style 121, 
125, 406. 

Sce further as to the proceedings on a Writ of Error. 


| 
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ERTHMIOTUN, Aa ancient word for a meeting of 
the neighbourhood to compromiſe differences among 
themſelves ; it is mentioned in Leg. Hen. 1. c. 57. 

ESBRANCATURA, from the Fr. eſprancher.] Cut- 
ting off branches or boughs in foreſts, &c, Hoved. 784. 

" ESCALDARE, To ſcald: Ecaluare porcos, was one 
of our ancient /errres in /er/earty ; us appears by the in- 
quiſition of the ſerjeancies and knights fees in the 12th 
and 13th years of King , within the counties of L 
and Hertford. Lib. Rub. Scaccar? MS. 137. 

ESCAMBIO, derived from the Span. cambier to 
change.] Was a licenſe granted to make over bills of ex- 
change to another beyond the ſea: for by the Sat. 5 K. 2. 
c. 2, no merchant ought to exchange or return money 
beyond ſea, without the King's licence. Reg. Orig, 194. 
Sec title Exchange; Bill of Exchange, 


ESCAPE, 

Escaivu, from the Fr, e/chapper, 1. e. effugere, to fly 
from.] A violent or privy evaſion out of ſome lawful re- 
flraint; as where a perſon is arreſted or impriſoned, and 
gets away before he is delivered by due courſe of law. 
Staunif. P. C. cap. 26, 27.—Terms de Ley. 

Eſcapes are either (A) in civil, or (B) in criminal, caſes. 


(A) As to Escayts in CIVIL CASES. 


I. 1. Vbere the party foall be ſaid to be legally commit- 
ted, / that the /ifjering bim to go at large will de ad- 


judged an Eſcape; 2. What degree of Liberty, or | 


going at large, Hall be deemed an Eſcape; 3. Mat 
Perſons are anſwerable for an Eſcape. 

II. 1. Of the Diference between voluntary and negligent 
Eſcapes; and 2. Between Eſcapes on Meine Proceſs 
aud Execution. | 

III. 1. Of the Nature of the Action to be brought for an 
Eſcape ; and 2. Of the Manner of laying it. 

IV. Of the Party's Defence /acd for the Eicape; and 
therein of pleading freſh Suit. | 


I. 1. It ſeems agreed as a general rule, that wherever 
a ſheriff or other officer hath a perſon in cuſtody, by vir- 
tue of an authority from a court which hath juriſciRion 
over the matter, that the ſuſſering ſuch a perion to go at 
large is an eſcape, for he cannot judge of the validity of 
the proceſs or other proceedings of ſuch court, and there- 
fore cannot take advantage of any errors in them ; hence 
the law allows him, in an action of falſe impriſonment, 
to plead ſuch authority, which will excuſe him, though 
it be erroneous ; but if the court has no juriſdiction of 
the matter, then all is void, and conſequently the officer 
not puniſhable for ſuffering a perſon taken upon ſuch void 
authority to eſcape. Mor 274: Dyer 66, 175, 306 : Poph. 
203: 1 Leon. 30: 5 Co. 64: 8 Co. 141 b: Cro. Jac. 280, 
289: 2 Built. 64, 237, 256. If a ca. /. iſſue after a 
year and a day, without ſuing out a /cire factas, this error 
will not excute the ſheriff in an eſcape. (ro. Car. 288: 
Salk, 273. But though a ſherift may not take advantage 
of an erroneous proceſs; yet he ſhall of a void proceis, 
on which it is no eſcape to let a priſoner go. 

If at the petition of A. and the reft of the creditors of 
B. a commilſlion under the ſtatutes againſt bankrupts is if- 
ſued out againſt B. and thereupon the commillioners fit 
and offer interrogatories to C. and he refuſes to be ex- 
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ESCAPE 


amined, and by them is thereupon committed to priſon, 
and the gaoler ſuffers him to eſcape, #5 the commiliioners 
had ſufficient authority to commit, and A. was prejudiced 
by the eicape, he may maintain an action againit the 
gaoler. 1 Rel. Rep. 47: Meer 834, pl. 1123, F. C. 
The ſheriff cannot be charged with an eſcape before he 
had the party in a#ua/ cuſtody by a legal authority; and 


therefore if an officer, having a warrant to arreſt a man, 


ſee him ſhut up in a houſe, and challenge him as his pri- 
ſoner, but never actually have him in his cuſtody, and the 
party get free, the oficer cannot be charged with an eſ- 
cape. Bro. Eſcape 22. : 

But if 4. is arreſted, and in the actual cuſtody of the 
ſnheriſf, and afterwards another writ is delivered to him at 
the ſuit of F. S. upon the delivery of the writ, AJ. by con- 
ſtruction of law is immediately in the ſheriff's cuſtody, 
without an actual arreſt; and if he eſcapes, the pluintiff 
may declare, that he was arreſted by virtue of the ſecund 
writ, which is the operation it has by /aw, and not ac- 
cording to the ad. 5 Co. 89. But where the ſheriff, not 
having ac arrelled a defendant, but accepted the un- 
dertaking of an attorney to put in bail, who put in bail, 


and the ſheriff had returned a cepi corpus, held fer Lord 


Mansficid at Surry allizes, ſummer 1775, in Hodgion and 
Herman, Eſq. that the ſheriff was not liable, upon a writ 
of en oft invents, on another proceſs, to an action, ei- 
ther for an «£/cape or a falle return, or for negligence in 
not taking the defendant, no actual negligeace being 
proved; and the plaintiff was non-ſuned. 

Note, the writ returned cepi corpus was a latitat, return - 
able three or four days after the other proceſs, which was 
an original, but that difference was not, iu this caſe, con- 
ſidered as material. . 

If a perion out upon bail renders himſelf in diſcharge 
of his bail, and a reddidir ſe is entered in the judge's book, 
aud a commillitur filed in the office, and the Pritoner after- 
wards eſcapes; yet if no notice was given to the marthal 
of ſuch render, nor no entry made ct the commitment in 
his bock, the priſoner ſhall not be deemed in cuſtody ſo 
as to charge the marſhal with an eſcape ; bur it ſeems this 
matter cannot be inſiſted upon after trial. 1 Sali. 272, 3. 
7 Tie t. h ; 

It bath been held, that entering a commit7tur upon the 
roll was not ſufficient to charge the marſhal with any 
eſcape, without proving an actual impritonment; but that 
proving the party to be actually in priſon, though there 
be no entry made in the marthal's book is tuficient, 
1 Sid. 220: 1 Keb. 775. 

And now, for the greater ſecurity of creCitors, and the 


better to enable them to prove the actual cuſtody of the 


priſoner, it is enacted, by Sat. 8 &'g IF z. c. 27. f. . 
„ 'That if any one, detiring to charge any perſon with any 
Action or execution, ſhall defire to be informed by the 
marſhal or warden, or their reſpe dive deputies, or by any 
other keeper of any other priſon, Whether fuch perton be 
a priſoner in his cuitody, or not, the {51d marſhal or war- 
den, or ſuch other keeper, ſhall give a true note in wri- 
ting thereof, to the perion fo requeſting the ſame, or 0 
his lawful attorney, upon demand, at his otace for that 
purpoſe, or, in default thereof, ſhall forfeit the ſum of 
col. and if ſuch marihal or warden, or their reſpective 
deputy, Oc. exerciſing the ſaid office, or other keeper, 
Oc. of any other prion, {hall give a note in writing that 
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ſuch perſon is an actual priſoner in his or their cuſtody, 
every ſuch note ſhall be taken as a ſufficient evidence, 
that ſuch perſon was at that time a priſoner in actual 
cuſtody.” 


A committitur upon the roll is good evidence in eſcape, | 


without an entry in the marſhal's book. Lal. Raym. 705. 

2. Every perſon in priſon by proceſs of law is to be 
kept in /a/ud V ard cuſtodiꝭ, in order to compel them 
the more ſpeedily to pay their deb:s, and make ſatisfac- 


tion to their creditors. Plated. 36: 3 Co. 44: 2 IA. 38 1: 


1 Rel. Abr. 806. 


If therefore a defendant Being taken in execution, be af- 


terwards ſeen at large, for any the ſhorteſt time, even be- 
fore the return of the writ, this is an eſcape. 2 Bl. Rep. 
1049. 


Perſons in the King*s Bench and Fleet priſons, are to be 


actually detained within the ſaid priſons; and if they 
eſcape, action of debt lies againit the warden, c. 1 K. 
2. c. 12. But now the marſhal or warden grant the li- 


berty of the rules to ſuch as they think proper, (not cri- 


mipally charged.) on proper ſecurity. Keepers of thoſe 


_ priſons ſuffering priſoners either upon contempt or meſne 


% 


proceſs, or in execution, to be out of the rules (except 
on rule of court, Cc.) are guilty of an z/caze; and per- 
ſons conniviag at an g/cape thall forfeit 500/, Oc. by 8 & 
9 IV. z. c. 27. And by this ſtatute, where any priſoner 
in execution e/ca*es, the creditor may have any other new 
Execution againſt him, 

If the bailiff of a liberty, who has the return and exe- 
cution of writs, remove a priſoner taken in execution to 
the county gaol, ſituated out of the liberty, and there 


deliver bim into the cuſtody of the ſherif, this is an eſcape - 


for which an action of debt lies. 2 Term Rep. 5. 
By Stat. 5 An. c. 9, If any perſon in cuſtody, for no! 


performing any decree in Chancery, &c. eſcape, the party for 


whom the money is decreed may have the ſame remedy 
againſt the ſherif, as if the priſoner had been in cuſtody 
on execution. A priſoner in execution ſhould not be al- 
lowed to go out of the gaol ; for if he goes out, though 
he returns again, it is an g. 3 Rep. 43, 44: 2 List. 
260, 381. And yet in Lendia, by ſpecial cuitom there, 
in ſome caſes the priſoner may go abroad with his keeper, 
and it will be no are. Ibid. See Hob. 202. Where 
the Juſtice of the court, and plaintiff in the ſuit, agree 
that the priſoner ſhall be at liberty, and he go out and 
return at his time; it is no e/cape; but this may not be 
without the ſheriff's conſent, Dyer 275. | 

If a plaintiff by word licenſe the ſheriff to deliver the 
priſoner, no ation will lie for this as aneſcape. 27 fl. 8. 24. 

It there be an cafe by the plaintiff's conſent, when 


he did not intend it, the law is hard that the debt ſhould. 


be thereby diſcharged; as where one was in execution in 
B. R. and ſome propoſals being made to the plaintiff in 
behalf of the priſoner, ſeeing there was ſome likelihood 
of an accommodation, the plaintiff conſented to a meet- 
ing in a certain place in Loudon, and deſired the priſoner 
might be there, who came accordingly : this was held to 
be an e/cape, with the plaintiff's conſent, and he could 
never after be in execution at his ſuit for the ſame matter. 
2 Mad. 136. 

It hath been adjudged no ape to let a priſoner go 
where the ſheriff hath the priſoner in cuſtody, if it be be- 
fore the return of the wris; it is ſufficient if the officer 


have the party at the return of the writ, Se. Moor 299: 


1 Salk. 401: 2 M., 739, 740. Yet it hath been held, 
that where a habeas corpus is granted to bring a perſon into 
court, if the ſheriff on the way let him go at large in the 
county, or carry him round about a great way, Ec. it 
will be an eſcape. 1 Md. 116, And an abe in one 
place is an e/cape in all places; for a priſoner being once 
eſcaped, and at large, it ſhall be intended he is confined 
to no place. 1 Lil. Ab.. 537. Committing the marſhal 
of the Marſbalſaa to priſon, was held an g/cape in law of 
all the priſoners there. See Se 375, 

If a woman, warden of the Flee? priſon, marries her 
priſoner, orifa ſheriff, &c. marries a woman in execu- 
tion with him, in either caſe it will be deemed an eſcape 
in law. Plowwd. 17. | 

If a man hath judgment againſt two perſons, and both 
are taken in execution, if the ſheriff ſuffer one of them to 
eſcape, he ſhall be anſwerable for the whole debt, though 
he hath one of them ſtill in cuſtody. 1 Rel. A. 819, 
But 11 an action on zhe ca/e, tried before Lord Vf ld, 
in Surry, for an eſcape of one of two defendants, under 
very favourable circumiances for the officer, his Lordſhip 
left it to the jury, whether they would find the whole of 
plaintiff's debt, in damages, or only half, and the jury 
tound only half. : 

By Stat. 8 9 Vi. 3. cap. 27. ſe. 8, It is enacted, 
„That if the marihal or warden for the time being, or 
their reſpeQtive deputy or deputies, or other keeper or 
keepers of any other priſon or priſons, ſhall, after one 
day's notice in writing given for that purpoſe, refuſe to 
ſhew any priſoner committed in execution, to the credi- 
tor, at whoſe ſuit ſuch priſoner was committed or charged, 
or to his attorney, every ſuch refulal ſhall be adjudged 
to be an e/cape in law.” 

3. In civil ations the ſheriff is to anſwer for the eſcape 
of his bailiff; as the bailiff is for that of his ſervant: and 
action on the caſe lies againlt the ſheriff for an eſcape upon 
meſne proceſs, becauſe the plaintiff is prejudiced in his ſuit by 
it. Cro. Eliz. 623, 625 : 1 Danv. Abr. 183.—See alſo C. 
Fac. 419: Dyer 241.—See Bull. Ni. Pri. 59, 60. Where 
a perſon is in cuſtody on meine proceſs, and being out: 
lawed after judgment at the ſuit of another, the judgment 
creditor brings a warrant on a capias utlagatum, and de- 
livers it to the ſheriff's officer, who hach him in cultody ; 
if the officer afterwards permits the perſon to eſcape, 
though he refuſe to execute the warrant, the ſheriff is 
chargeable in action on the caſe. 5 Rep. 89. 

Where one has the cuſtody of a gaol of freehold or in- 
heritance, and commits it to another perſon, who is in- 
ſufficient, the ſuperior is anſwerable for all eſcapes ſuffer- 
ed by his inferior; but if the inferior be ſufficient, the 
action ſhould be brought againſt him, and not againſt the 
ſuperior. See 9 Co. 98: 2 Jon. 60: 2 Lev. 158: 1 Vent, 
314: 2 Mad. 119: 4 Rep. 98. | 

Alſo by Star. 859 g M. z. cap. 27. fe. 11, it is enact- 
ed, That the offices of marſhal of the King's Bench 
priſon and warden of the Hees, ſhall be executed by the 
ſeveral perſons to whom the inheritance of the priſons, 
priſon-houſes, c. of the ſaid priſons, or either of them, 
ſhall then belong reſpectively, in his or their reſpective 
proper perſon, &c. or by their ſufficient deputies ; for 
which deputies, and for all forfeitures, eſcapes, and other 
miſdemeanors in their offices by ſuch deputies permitted; 
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c. the ſaid perſon in whom the aforeſaid inheritances 
reſpectively are, ſhall be anſwerable; and the profits and 
inheritances of the ſaid offices ſhall be ſequeſtered, &c. 
to make ſatisfaction for ſuch forfeitures, eſcapes, fc. re- 
ſpectively, as if permitted, Sc. by the perſons them- 
ſelves, in whom the reſpeRive inheritance of the ſaid 
priſons ſhall then be.” 
A priſoner eſcapes out of the Xinz*s Bench, or Mar hal- 
ſea, or the Fleet; the keeper of the priſon out of which 
he eſcaped is to be charged with it ; but if the eſcape be 
from either of the Counters, the action muſt be brought 
againſt the ſheriffs of London. Dyer 278: 3 Rep. 52. 
Action of eſcape againſt the warden of the Fleet for an 
eſcape upon nue proceſs ; the priſoner returns to the Flut 
the ſame day, and the plaintiff afterwards proceeds to 


final judgment againſt him, yet the action lies againk the 


warden. 1 Vi. 294. In an eſcape upon meſae proceſs 
out of the borough court, brought in B. R. againſt the 
bailiff thereof, the defendant ſhall not take advantage in 
B. R. of any error in the proceſs below. 1 7/7. 255. 

Action of eſcape will not lie againſt the executor or ad- 
miniſtrator of a ſheriff, Cc. for an eſcape, becauſe it 
was per/ona!, and moritur cum perſona: but it may be other- 
wie if there be a judgment recovered agaialt the ſheriff 
before he died. Dyer 322. See poſt III. 2. 

If there are two ſheriffs of the ſame place, and an ac- 
tion of eſcape is brought againſt them both, if one of 
them dies, yet the writ ſhall not abate; for it being in 
nature of a treſpaſs, and merely perſonal, the party can 
only have remedy againſt the ſurvivor. Cro. Eliz 625, 
But the death ſhould be ſuggeſted. By Hat. 8 & 9g 1/7. 
3-c. 11% 4 7, the death of one plaintiff or defendant, 
where the action will ſurvive 7, or againft the ſurvivor, 
mall not abate the ſuit. But the death mult be ſuggeſt- 
ed on the roll. See title Abatement. 

An old ſheriff omits turning over a priſoner in execu- 
tion to the new ſheriff, it is ſaid to be an eſcape; fo where 
there are two executions againſt a man, and in the in- 
denture of turning over mention is made but of one, &c. 


3 Rep. 71. 


II. There are two kinds of eſcapes; voluntary and 
negligent : Voluntary, is when one arreits another for felony, 
or other crime, and lets him go by conſent; in which 
caſe the party that permits the eſcape is eſteemed guilty of 
the crime c mmitted, and muſt anſwer for it: Ng“ 
e/cape, is when one is arreſted, and afterwards eſcapes 
againſt the will of him that arreſted him, or had him in 
cultody ; and is not purſued by freth ſuit, and taken 
again before the party purſuing hath loſt fight of him. 
Cromp. Juſt. 36. Ani for thele negligent eſcapes, the 
gaoler, Sc. is to be fined. One negligcut eſcape will 
not amount to a forfei:ure of a gaoler's office, as one vo- 
Iuntary one will; but many negligent eſcapes will do it: 
and the fine for ſuffering a negligent eſcape of a perſon 
atiainted, was by the Common law of courſe 1001. and 
in other caſes at the diſcretion of the court. 3 Lev. 288: 
2 Lev. 81.—Sce e as to Eſcapes in Criminal Caſes. 

If any priſoner eſcapes who was in execution, his cre- 
ditors may retake him by cap. ad ſatigfac. or bring ac- 
tion of debt on the judgment, or ire facias againſt him, 
Oc. 1 Vent. 269: 3 Salt. 160. If a man eſcapes, with 
the conſent of the gaoler in a civil caſe, he cannot retake 


him. 3 Rep. 32,52: 1 Sid. 330. But the plaintiff may 
retake him at any time. Stat. 8 9g MV. z. c. 27. 

If the plaintiff permit the priſoner to eſcape, he cannot 
afterwards retake him; and if the body and goods, Cc. 
of a conuſor are taken in execution upon a ſtatute-mer- 
chant, if the conuſee agree that he ſha!l go at large, it is 
a diſcharge of the whole execution, and the conuſor ſhall 
have his lands again: it is otherwiſe if the ſheriff had per- 
mitted him to eſcape, the execution on the lands would 
not be diſcharged. 2 Nel; Abr. 737. 

A difference is to be obſerved between permiſi ve and 
negligent eſcapes, with reſet to the ſheriff ; for if a ſheriff 
ſutfer a priſoner voluntarily to go at large, the ſherif 
cannot retake him even upon freth ſuit ; and if he does, 


- the priſoner may have an action of treſpaſs againſt him. 


Carter 212. 

An eſcape from the rules of the King's Bench priſon, 
without the Mirſhal's knowledge, is not a voluntary 
eſcape. 2 Term Rep. 126. 

If the marſhal of the King's Bench, or warden of the 
Fleet, or any other who hath the keeping of priſons in 
fee, ſuffer a voluntary eſcape, it is a forfeiture of the 
office. 3 Mod. 146: Carter 212. And there is likewiſe 
a farther penalty of 5001, added by 8 & 9 IF, 3. c. 27, 
above-mentioned. 

There is this difference between an eſcape on mc/42 
proceſs and execution; if the ſheriff arreſt a perſon on me/ve 
proceſs, and he is reſcued by F. S. he may return the reſ- 
cue, and ſuch return is good, and no action of eſcape lies 
againſt him after ſuch return; but the court will iſſue 
proceſs againſt ſuch reſcuer, or fine him; for in this caſe, 
though the ſheriff may, yet he is not obliged to raiſe the 


po ſe comitatiis, 1 Rol. Aor. 807: 1 Fon. 207: 1 Rol. Rep. 


388: 3 Lev. 46. But after judgment on a cue al ſatis- 

facien/um, the ſheriff cannot return @ reſcue, tor in ſu:h 
caſe the ſheriff is obliged to ratie the prſs comitutdo, it 
needfu!, and therefore, if he return a reſcue, an aim 
of efcape lies, or a new capias; for the return of an ineffec- 
tual execution is as none. 1 Rel. Abr. 807: Cre. Car. 
240, 255: 8 Co. 42,—See Ni. Pri. 59, Co, and 6 Rep. 
51 : Cro, Eliz. 868. and this Dictionary title Reſcue. 


III. 1. At Common law the plaintiff had no remedy 
againſt the ſheriff for an eſcape, whether upon metre 


proceſs, or in execution, but by ſpecial ation upon the” 


caſe. 2 I. 382: 1 Show. 176: 2 Saum. 34: Herd. 30. 

But now, by an equitable conſtruction of H,. 2, 13 
E. 1. cab. 11, action of debt is given againſt the ſheriſt ; 
and by Star. 1 Rich. 2. cap. 12), agsinſt the warden of the 
Fleet; (Which eytends to all gaolers and keepers of pri- 
ſons though infants or feme coverts. 2 IAH. 332 ;) for 
eſcapes in execulicn. | 

The plaintiff, at bis electior, may maintain either an 
action n the caſe, or debt, fur an eſafe in execution. 
Cro. Fac, 361, 533, 619: Cro. Eliz. 877: Dyer 278 6. See 

1 Jou. 144; 18:4. 204.8. C. 

If a priſoner in cuſtody vpon a capias utagatum is ſuf- 
fered to eſcape, the plaintiF may either nœintain an ac- 
tion q tam againſt the ſher:#, or bring an action of debt 
againſt him in his own right. Cre. Zac. 361, 533, 619: 
Cro. Eliz. $77. 

An action of eſcape is not a local action, and therefore 
if one eſcape out of the Muſes, which is in Srv; 
i dhe 
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the ation may be laid in Md α . Dyer 278 b. See 1 
Fen. 144: 1 Sid. 354. S. C. a 
It is uſual now, on an eſcape on g proc, to declare 
againſt the ſheriff, Sc. in caſe: on execution, in debt. 
The diſtindion ſeems now to be thus ſettled —-If a 
ſneriff or gaoler ſuffers a priſoner, who is taken upon 


meſne proceſs toeſcape, he is liable to an action oz 7heca/e. 


Ov. Eliz. 625: Comb. 69. — But if, after judgment, a 
gaoler or ſneriff permits a debtor to eſcape who is charg- 
ed in execution for a certain ſum; the debt immediately 
becomes his own, and he is compellable by action of 
dell, being for a ſum liquidated and aſcertzined, to ſa- 
tisfy the creditor his whole demand. 2 1. 382. 

In debt againit the ſheriff or gaoler for an eſcape, the 


Jury cannot give a leſs ſum than a creditor would have 


recovered. againſt the priſoner, viz. the ſum indorſed 
on the writ, and the legal fees of execution. 2 In 
Rep. 126. 

2. In this action it is not neceſſary to ſet forth all the 


formalities required by law in other caſes. Co. El:z. 877: 


See 2 Show. 424. 

Therefore, if upon a judgment obtained by the teſtator, 
the executor brings a /cire facias, and has judgment, 
whereupon a capias ad ſaligfac. iſſues, and B. 15 arreſted, 
and ſuffered to eſcape, the plaintiff, in an action againſt 
the ſheriff for this eſcape, may declare briefly upon the 
judgment in the ce facias, without ſhewing the gradual 
proceedings at length, as is uſually done in an action of 
debt upon a judgment. Cartb. 148, 149: 3 Mod. 324, . 
C: Cro. Elix. 877 

So if a defendant is arreſted on a ecial capias, founded 
on an original returnable in B. R. in action for his eſcape, 
it is not neceſſary to ſet forth the original. 

If the plaintiff declares that he ſued out a writ of exe- 
cution againſt J. S. without ſetting forth any judgment, 
and that the defendant ſuſfered him to eſcape; this is an 
incurable fault; for by this means he loſt the benefit of 
pleading ul tiel record, which he might do if the plaiatiff 
had ſet forth the judgment. 1 Saurd. 37, 38: 1 Lev. 
191. and 1 Sid. 306. S. C. See title Deb. 5 

If 4. recovers againſt B. as executor, and has him 
in execution and the ſheriff ſuffers him to eſcape, the 
action mult be brought as executor in the ge:inet only, 
and not in the debet and detinet. 1 Lutw. 893: Comb. 
114: S. C. : : | 

If the plaintiff declares, that the priſoner was com- 
mitted, and eſcaped, but does not ſay, prout patet per 
recordlum; yet upon a general demurrer this ſhall be good; 
for the giſt of the action was the eſcape, and the com- 
mitment only inducement. 2 Salk. 565: 5 Mad. 8. . C. 
See 3 Lev. 393. . 

If in eſcape the plaintiff declares, that he had J. S. 
and his wife in execution, and that the defendant ſuffered 
them to eſcape, and the jury find ſpecially, that the huſ- 


band only was taken in execution (it being for a debt 


due from the wife before coverture) and that he eſcaped; 
this is fuffcient, and the plaintiff ſhall have judgment ; 
for the ſubſtance of the iſſue is found, though not pur- 
ſuant to the declaration. 1 Sd. 5. 

So in aa action on the caſe for the eſcape of 4. where 
the jury found that 4. was taken by FJ. S. the former 
ſneriff, and not by the defendant, the preſent ſheriff; 
but finding that he was legally in his catody, and that 


he ſuFered him to eſcape, the plaintiff had judgment. 
Cro. Tac. 380. | 

An adminiftratrix may maintain an action in her own 
name againſt the marſhall for the eſcape of a priſoner in 
execution on a judgment obtained by her as adminiilra- 
trix. 2 Term Rep. 126. 

Under a count for a w9/untary eſcape, the plaintiff may 
give evidence of a negligent eſcape: and the defendanc 
may plead a re-taking on a freſh purſuit to ſuch count 
without traverſing the voluntary eſcape. Id. Id id. 

In debt for an eſcape againſt the ſheriff, the iadorſe- 
ment of neu eft inuventus on the ca. /a. is ſufficient evi- 
dence of its having been delivered to him. But a legal! 
arreſt muſt be proved in ſuch action. Cowp, 63, 

By the Sat. 8 G9 . 3. cap. 27. ed. 12, it is enac- 
ted. „That it ſnall be lawful for any perſon, having 
cauſe of action againſt the warden of the er priſon, upon 
bill filed in the courts of Common Pleas or Exchequer 
againſt the warden, and a rule being given to plead there- 
to to be out eight days at molt after filing ſuch bill, to 
ſign judgment againſt the warden, unleſs he plead to 
the bill within three days after ſuch rule is out.“ 


IV. If the priſon takes fire, by means whereof the 
priſoners eſcape, this ſha!! excuſe the ſheriff, and he ma 
well plead it. 1 Rol. Avor. $28. | 

So if the prifon is broke by the King's enemies, this 
ſhall excuſe the ſheriff, for he can have no remedy ovcr 
againſt them. 4 C. 84: 1 Rol. Abr. 808. 

But if the priſon was broke by reis and traitors, the 
King's ſubjects, this ſhall not excuſe him, for he may 
have his remedy over againſt theſe. Lid. 

When a priſoner tortiouſly eſcapes from the cuſtody of 
the gaoler, he may be retaken; and the ſheriff, &c. may 
purſue a perſon eſcaping into that or any other county; 
and if he retakes the priſoner on freſh purſuit before ac- 
tion brought, it ſhall excuſe the ſheriff, for there the 
priſoner ſhall be ſaid to be in execution ſtill. 3 Rep. 44 : 
Cro. Fac. 657: 1 Jon. 144: 1 Rol, Abr. 808. And where 
the ſheriff is to anſwer the debt and damages for ſuch 
eſcape, he ſhall have his counter-remedy againſt the 
party eſcaping; and may take him at any time and place, 
and impriſon him till he hath ſatisfied the ſheriff as much 
as he hath paid to the plaintiff; or he may bring an 
action upon the caſe againſt the priſoner, and ſo relieve 
himſelf. 5 Rep. 5 2: Cro. Eliz. 393. 

It was formely held that the ſheriff, c. might give 
freſh purſuit in evidence, and nced not have pleaded it. 
See 1 Med. 116: 1 Sid. 13. 

But now, by Stat. 8 7 9 IF. 3. cap. 27. ſect. 6. it is 
enacted, That no retaking on freth purſuit ſhall be 
given in evidence, unleſs the ſame be ſpecially pleaded 
nor ſhall any ſpecial plea be allowed, unleſs oath be firſt 
made in writing by the defendant, and filed in the proper 
oftice of the reſpective courts, that the priſoner for whole 
eſcape ſuch action is brought, did, without bis conſent, 
privity or knowledge, make ſuch eſcape; and if ſuch affi- 
davit ſhall at any time afterwards appear to be falſe, and 
the defendant ſhall be convicted thereof by due courſe of 
law, he ſhall forfeit the ſum of 500 J.“ Sce title Heri. 

A voluntary return of a priſoner, after an eſcape, be- 
fore action brought is equivalent to a re-taking on a 
freſh purſuit : but it muſt be pleaded. 2 Term Rep. 126. 

Next 


E s GAP E, (B). I. II. 


(B). Next as to EscA ES 1N CRIMINAL CASES, 


I. 1. What fhall be deemed an Eſcape; 2. where it 

ſhall be aljudoed Voluntary, and where Negligent. 

II. Where the Priſoner may be re-taken after an Eſcape, 

and where the Eſca pe is excuſed by ſuch a Re-tak- 

ing; or by Killing the Priſoner, i he cannot be 
 wo-taken, 

III. 1. How the Officer firing an Eſcape is to be in- 
died, and 2, bo: ihe Eſcape is 70 be tried and 
adjudged. 

IV. Of te Puniſhment f 1. voluntary, and 2. negli- 
gent Eſcapes; aud 3. Of Perſons aiding aud aſſiſt- 


ing Phoner to attempt their Eſcape. 


I. r. A men muſt be committed to priſon by lawful 
mittimus; or breach of priſon and eſcaping is not felony. 
If a party is committed for treaſon, to break priſon and 
eſcape is but felony ; but if a priſoner let out traitors, it 
will be treaſon. H. P. C. 109: 2 Inf. 90. Where one is 
impriſoned for petit larceny, or killing a man / de- 
fendendo, &c. to break priſon and eſcape is not felony ; 
and if a priſon be ſet on fire, not by the privity of 
the prifoner he may break priſon for the ſafety of his 
life. 2 /n/t. 590. A gaoler refuling to receive a perſon 
arreſted by the conſtable for felony, whereby he is let go, 
is guilty of an eſcape; but there muſt be an actual arreſt, 
which arreſt mult te juſtifiable, to make an eſcape; for 
if it be for a ſuppoſed crime, where no crime was com- 
mitted, and the party is neither indicted nor appealed, 
c. it is no eſcape to ſuſſer a perſon to go at large. 
Fitz. Coron. 224: Fro. Eſca.27, 28. If a private perſon 
arreit another for ſuſpicion of felony, he is to deliver 
him to a public officer, who ought to have the cuſtody 
of him; for if he let him go, it will be an eſcape. 2 
Hawk, P. C. c. 19. And if no officer will receive him, 
he is to deliver him to the townſhip where arreſted; or 
get him bailed. 

A. a mere private man, knows P. to have committed 
felony, and thereupon arreſis him; he is lawfully in cuſ- 
tody of A. until he be diſcharged, by delivering him to 
a conſtable or common gaol; and therefore if he volun- 
tarily ſuffers ſuch perſon to eſcape, though he were no 
officer, nor B. indicted, it is felony in A. But it is other- 
wiſe if he never takes him nor attempts it, and lets him 
go. 1 Hale's Eift. “. C. 594. Juſtices of peace in their 
ſeſſions are empowered to jiaquitre of eſcapes of perſons 
arreſted, and impriſoned for felony. Scat. 1 R. 3. c. 3. 

2. There can be no doubt, but that where-ever an offi- 
cer, who hath the cuſtody of a priſoner, charged with and 
guilty of a capital offence, doth knowingly give him his 
liberty, with an intent to ſave him, either from his trial 
or execution, he 1s guilty of a voluntary eſcape, and 
thereby involved in the guilt of the ſame crime of which 
the priſoner was guilty and ſtood charged with. And it 
ſeems to be the opinion of Sir Mathew Hale, that in 
ſome caſes an officer may be adjudged guilty of ſuch 
eſcape, who hath not ſuch intent, but only means to give 
his priſoner that liberty which by the law he hath no co- 
lour of right to give him. 

Thus, to bail a perſon not bailable by law is a negli- 
gent eſcape. Plaud. 476. And it is ſaid that the crime 
is equal in a juſtice of peace, for taking a felon out of 
priſon, without bail; or ſuffering him to go at large 


| 


without committment, Sc. where the offender con feſſeth 
the felony, as it is in the caſe of a gaoler's permitiag an 


| eſcape. Dalt. 382. 


If the gaoler fo cloſely purſue the priſoner, who flies 
from him, that he retake him without lefing ſight of him, 
the law looks on the priſoner ſo far in his power all the 
time, as not to adjudge ſuch a flight to amount at all to 
an eſcape; but if the gaoler once loſe ſight of the pri- 
ſoner, and afterwards retake him, he ſeems in ſtrictneſs 
to be guilty of an eſcape; and @ fortiori therefore, if he 
kill him in the purſuit, he is in like manner guilty, tho? 
he never loſt ſight of him, and could not otherwiſe take 
him, not only becauſe the King loſes the benefit he 
might have had from the attainder of the priſoner, by 
the forfeiture of his goods, Sc. but allo becauſe the 
public juſtice is not ſo well fatisfed by the killing him 
in ſuch an extrajudicial manner. 2 Harl. P. C. c. 19. 
See po. Div. II. 


IT. It ſeems to be clearly agreed by all the books, that 
an officer making a freſh puriuit after a priſoner, who hath 
eſcaped through his negligence, may retake him at any 
time after, whether he find him in the ſame or in a dif- 
ferent county. And it is ſaid generally in ſome books, 
that an officer who hath negligently ſuffered a priſoner to 
eſcape, may retake bim where-ever he finds him, without 
mentioning any freſh purſuit ; and indeed, fince 752 A- 
berty gained by the priſoner is whoily owing 19 his own 
zwroug, there ſeems to be no reaſon he ſhould take any 
manner of advantage from it. But where a gaoler hath 
voluntarily ſuffered a priſoner to eſcape, it is faid by ſome 
that he can no more juſtify che retaking him, than if he 
had never had him in cuſtody before, becauſe by his own 
free conſent he hath admitted, that he hath nothing to 
do with him. 

Wherever a priſoner, by the negligence of his keeper, 
gets ſo far out of his power that the keeper loſes fight of 
him, the keeper is hoable at the diſcretion of the court, 
notwithſtanding he retook him immediately after; for it 
ſeems agreed, that this is to be adjudged a negligent 
eſcape, which implies an offence, and conſequenily that it 
mud be puniſhable. It is true indeed, that in an action 
againſt a gaoler for ſuffering one arreſted in a civil zd ion 
to eſcape, it is a good excuſe for the gaoler, that, before 
the action brought, he took the priſoner upon 7 , 
which is well maintained by ſhewing that he purtued him 
in:mediatel; after notice of the eſcape, though it were 
ſome hours aſter it, and retock him; but it does not from 
hence follow, that the like excuſe will ſerve for the ne- 
gligent eſcape of a , becauſe this is an offence 
againit the publick, but the other is only a private damage 
to the party: neither will it be an hardlhip to the of- 
ficer, to be expoſed to ſuch puniſhment as the court, in 
diſcretion, hall think fit to impoſe upon him for the ne- 
gligent eſcape of a criminal, as it would be to be liable to- 
an action of eſcape, for ſuffering a perſon in his cuſtody, 
in a civil action, to eſcape; for that in the former cate 
the court would moderate his fine according to the cir- 
cumſtances of the whole matter, and would certainly mi- 
tigate, if not wholly excuſe it, if he ſhould appꝛar to have 


| taken all reaſonable care: but in the other cafe, if he 


ſhould be liable to an action, his judgment would not lie 
in the diſcretion of the court, but he would be bound to 
pay the whole debt, for which the party was in cultody, 
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3f the eſcape ſhould be adjudged againt him, However 


It is certain, that it will be no advantage to a gaoler to 
re take his priſorer, after he has been fined for the eſcape, 
as isihown in the precedent ſection of Haw. P. C. alſo it 
is clear that he cannot excuſe himſelf by killing a priſoner 


in the purſuit, though he could not poſſibly retake him; 


but mutt, in ſuch caſe, be contented to ſubmit to ſuch 


fine as his negligence ſhall appear to deſerve. 2 Hawk. 


. 19. 


III. 1. The indiàment muſt expreſsly ſhew, that the 
party was actually in the defendant's cuſtody for a crime, 
action, or commitment for it; and that it is not ſuf- 


ficient, to ſay, that he was in the defendant's cuſtody, 


and charged with ſuch a crime; for that a perſon in 
cuſlody may be ſo charged, and yet not be in cuſtody by 
reaſon of ſuch charge: and it ſeems alſo, that every ſuch 
inditment muſt expreſsly ſhew that the priſoner went at 
large. Alſo it ſeems neceſſary, to ſhew. the time when 
the offence was committed, for which the party was in 
cuſtody, not only that it may appear, that it was prior 
to the eſcape, but alſo that it was ſubſequent to the laſt 
general pardon. Alſo it ſeems clear, that every indict- 
ment for a voluntary eſcape muſt alledge that the de- 
fendant felonic? & wo/untarie A, B. ad largum ire fermiſit; 
and mult alſo ſhew the ſpecies of the crime for which the 
party was impriſoned; for it is not ſufficient to ſay in 
general, that he was in cuſtody for felony, Oc. 

The crime of the priſoner eſcaping, for which the 
gaoler is anſwerable, muſt be ſuch as it was at the time 
of the eſcape; as whve a perſcn is commited for dan- 
gerouſly wounding another, it is treſpaſs only, and not 
felony, till the party wounded is dead: and he who ſuf- 
fers another to eſcape who was in cuſtody for felony, can- 
not be arraigned for ſuch eſcape as for felony, until the 
principal is attainted, but he mzy be indicted and tried 
for miſpriſion before the attainder of the principal. And 
in high treaſon jt is ſaid the eſcape is immediately pu- 
niſhabie, whether the party eſcaping be ever convicted 
or not. 2 Hart. P. C. c. 19. See poſt. IV. I. 

2. Where perſons, being preſent in a court of record, 
2re committed to priſon by ſuch court, the keeper of the 
gaol is bound to have them always ready, whenever the 
court ſhall demand them of him ; and if he ſhall fail to 
produce them at ſuch demand, the court will adjudge him 
guilty of an eſcape, without any further inquiry, unleſs 


he have ſome reaſonable matter to alledge in his excuſe ; 


as that the priſon was ſet on fire, or broke open by ene- 
mies, Sc. for he ſhall be concluded, by the record of 
the commitment, to deny that the priſoners were in his 


_ cuſtody, 2 Hawk. P. C. c. 19. 


As to other priſoners who are not ſo commuted, but 
are in the cuſtody of a paoler, ſheriff, conſtable, or other 
perſon, by any other means whatſoever, it ſeems agreed, 
that the perſon who has them in cuſtody is in no caſe 
puniſhable for their eſcape, except in ſome ſpecial caſes, 
until it be preſented; for by Sat. Weſt. 1. c. 3, it is 
enacted that ** Nothing be demanded nor taken, nor le- 
vied by the ſheriff, nor by any other, fer the efcape of a 
thier, er felon, until it be judged for an eſcape by the 
jultices in eyre ; and that he who does otherwiſe, ſhall 
iellore to him or them that have paid it, as much as he or 
they have taken or received, and as much alſo unto the 


Xing.“ 


It hath been adjudged, that this ſtatute reſtrains on: 
the court of King's Bench from receiving ſuch preſent. 
ments; for that its juriſdiction includes in it that of jullices 
in eyre, and this court is itſelf the higheſt court of eyie. 
2 Hah, P. C. c. 19. | | 

It is farther enaQted by Scat. 31 Ed. 3. c. 14, That 
the eſcape of thieves and felons, and the chattels of fe. 
lons, and of fugitives, and alſo eſcapes of clerks convicts, 
out of their ordinary's priſon, from thenceforth to be 
judged before any of the King's juſtices, ſhall be levied 
from time to time, as they ſhall fall, as well of the time 
paſt as time to come.” By which it ſeems to be implied, 
that other juſtices, as well as thoſe in eyre, may take 
cogniſance of eſcapes; and it is certain, that juſtices of 
gaol-delivery may puniſh juſtices of peace for a negligent 
eſcape, in admitting perſons to bail, who are not bail- 
able. 2 Hawk, P.C.c. 19. 

And it is farther enacted, by Stat. 1 Rich. 3. cap. 3, 
“That juſtices of peace ſhall have authority to inquire, 
in their ſeſſions, of all manner of eſcapes of every perſon 
arreſted and imprifoned for felony.“ 

Wherever an eſcape is finable, the preſentment of 
it is traverſable; but where the offence. is amerciable 
only, there the preſentment is of it{clf concluſive; ſect: 
amercements being reckoned among thoſe minima de g. 
bus non curat lex; and this diſtintion ſeems to be well 
warranted by the old books. 2 Aare. P. C. c. 19. 


IV. 1. 4 veluntary eſcape amounts to the ſame kind of 
crime, and is puniſhable in the ſame degree, as the offence 
of which the party was guilty, and for which he was in 
cuſtody, whether it be treaſon, felony, or treſpaſs; and 
whether the perſon eſcaping were actually commit:ted to 
ſome gaol, or under an arreſt only, and not committed; 
and whether he were attainted, or only accuſed of ſuch 
crime, and neither indicted nor appealed: and it is ſaid 
to be no excuſe of ſuch eſcape, that the priſoner had 
been acquitted on an indictment of death, and only 
committed till the year and day be paſſed, to give the 
widow or heir of the deceaſed, an opportunity of bring- 
ing their appeal, 1 Haw. P. C. c. 19. 

But the officer cannot be thus puniſhed till the origi- 
nal delinquent hath actually received judgment, or been 
attainted upon verdict, confeſſion, or outlawry of the crime 
for which he was ſo committed or arreſted : otherwiſe it 
might happen that the officer might be puniſhed for 
treaſon or feluny, and the perſon arreſted and eſcaping 
might be acquitted of the charge againſt him. Bur, 
be fore the conviction of the principal party, the officer 
thus neglecling his duty may be fined and impriſoned 
for a miſdemcanor. 1 Hal. P. C. 588, 9: 2 Hawk, P. 
C. c. 19. 

Allo fach an eſcape, ſuffered by one who wrongfully 
takes upon him the keeping of a gaol, ſeems to be pu- 
niſſiable in the ſame manner as if he were never ſo 
rightfully intitled to ſuch cuſtody ; for that the crime is 
in both caſes of the very ſame ill conſequence to the 


public; and there ſeems to be no reaſon that a wrong - 


ful officer ſhould have greater favour than a rightful, and 
that for no other reaſon, but becaule he is a wronytul 
one. 2 Hawk. P. C. c. 19. 

Alſo it the warrant of a committment do plainly and 
expreſsly charge the party with treaſon or felony, but in 


ſome other reſpe& be not ſtrictly formal, yet it ſeems, 
5 that 


that it may be probably argued, that the gaoler ſuffer- 
ing an eſcape, is as much puniſhable, as if the warrant 
were perfectly right. 2 Hawk. P. C. c. 19. 

None ſhall ſuffer capitally for the crime of another; ſo 
that a principal gaoler is only finable for a voluntary 
eſcape ſuffered by his deputy. 2 Hawk. P. C. c. 19. 

2. Whoever de fa#fo occupies the office of gaoler is li- 
able to anſwer for a negligent o/cape; and it is no way 
material whether his title to the office be legal or not, 
2 Hawk, P. C. c. 19. A fheriff is as much liable to an- 
ſwer for an eſcape ſuffered by his bailiff, as if he had 
actually ſuffered it himſelf, and che court may charge 
either the ſheriff or bailiff for ſuch an eſcape; and if a 
deputy gaoler be not ſufficient to anſwer a negligent 
eſcape, his principal mult anſwer for him; but if the 
gaoler who ſuffers an eſcape, have an eſtate for life, or 
years in the office, it is not agreed how far he in reverſion 
is liable to be puniſhed. 2 Haut. P. C. c. 19. 

Wherever a perſon is found guilty, upon an indict- 
ment, cr preſentment, of a negligent eſcape of a crimi- 
nal actually in his cuſtody, he ought to be condemned in 
a certain ſum to be paid to the King, which ſeems moſt 
properly to be called a Fine. 

It hath been holden, that a n-2/igent: eſcape may be 
pardoned by the King before it happens, but that a vo- 
{untary one cannot fo be pardoned. 2 Hawk. P. C. c. 19. 

And it ſeems by the Common law, the penalty for 
ſuffering the negligent eſcape of a perſon attainted, 


was of courſe 2007. and far ſuffering ſuch eſcape of 


a perſon indicted, and not attainted, was 5 J. but if 
the perſon eſcaping were neither attainted nor indict- 
ed, it ſeems that it was left to the diſcretion of the court 
to aſſeſs ſuch a reaſonable forfeiture as ſhould ſeem pro- 
per; and if the party had twice eſcaped, it ſeems, that the 
penalties above mentioned were of courſe to be doubled ; 
yet it ſeems, that the forfeirure was to be no greater for 
ſuffering a priſoner,, committed on two ſeveral accuſa- 
tions, to eſcape, than if he had been committed but on 
one. 2 Haw. P. C. c. 19. 

As to the manner offences of this kind are puniſhable 
by ſlatute, it is recited by Stat. 5 Ed. 3. c. 8, That per- 
ſons indicted of felonies in times paſt, had removed the 
indictments before the King and there yielded them- 
ſelves, and by the marſhals of the King's Bench had 
been incontinently let to bail, and after had done many 
evil deeds. Sc.“ And thereupon it is enacted, ** That 
if any ſuch priſoner be found wandering out of priſon, 
by bail, or without bail, and that he be found at the 
King's ſuit, or at the ſuit of the party, the marſhal which 
ſhall be found thereof guilty, thall have half a year's 
impriſonment, and be ranſomed at the King's will; and 
the juſtices ſhall thereof make inquiry when they ſee 
time; and as to the marſhals, it ſhall be done within the 
verge that which reaſon will. And in caſe that the 
marſhals ſuffer by their aſſent ſueh priſoners to eſcape, 
they ſhall be at law, as before the time of the ſtatute 
they had been. And the King intendeth not by this ſta- 
tute to loſe the eſcape, where he ought to have the 
ſame.” | 

Alſo it is enacted by Star. 19 H. 7. c. 10. © That every 
ſheriff have the cuſtody of the King's common gaols, 
during the time of his office, except all gaols whereof any 
9 - perſons have the keeping of eſtats of inhert- 

V OL, I. 


ESCAPE. 


tance, —And that all letters patent made for term of liſe, 
or years, of the keeping of the ſaid gaols, c. ſhall be 
annulled and void,” — The penalties for eſcapes inflicted 
by the ſubſequent part of this ſtatute, have been expired 
above 200 years, See Ruffhead's Statuten: 1 Burn's Ju. 
and Leach's Hawk. P. C. ii. c. 20. f 35. P. 20%. 

3. By Sat. 16 Geo. 2. c. 31, It is enacted, That per- 
ſons who any ways aſſiſt a priſoner, committed for treaſin, 
or felony, to attempt his eſcape from any gaol, ſhall be ad- 
jadged guilty of felony and be tranſported; and if the pri- 
ſoner be committed for any other crime; or upon proceſs 
for 100]. debt, Sc. the offenders are liable to fine and 
impriſonment. And where any perſon conveys any arms, 
inſtrument or diſguiſe, to a priſoner in gaol for felony, c. 
or for his uſe, in order to an eſcape, it is likewiſe hum 
and tragſportation. Alſo if one aſſiſt any priſoner to eſcape 
ſrom any conſtable, or other officer or perſon in whoſe 
cuſtody he is, by virtue of a warrant of commitment 
for felony, it is declared to be the like offence. . 

See alſo Sat. 6 Geo. 1. c. 23. 15: 24 Geo. 3. c. 56; 
where to aſſiſt felons convit to make their eſcape from 
the perſons to whom they are delivered to bo tranſported 
is felony without clergy. See 3 P. Wins. 439. 

The indictment on the above Stat. 16 Geo. 2. c. 31, 
muſt ſtate that the inſtruments were conveyed to the pri- 
ſoner, with a defign to effectuate his eſcape. But no 
indictment can be maintained on this ſtatute for con- 
tributing to the eſcape of a priſoner committed on ſuſ- 
picion only. See Leach's Hawk. P. C. ii. c. 21.411. 

See further, relative to this ſubjeQ of aſſiſting priſoners 
to eſcape, this Dick. title Ro/eve: and 2 Hawk. P. C. 
C. 21. 

See further as connected with the general ſubject of 
Eſcape, titles Pri/on-breakting, Priſoner, 

Escaye-Warkant. If any perſon committed or charg- 
ed in cultody in the King's Bench or Fleet prijon, in execution, 
or on meſne proceſs, &c. go at large ; on oath thereof 
before a judge of the court where the action was brought, 
an e/cape-warrant ſhall be granted, directed to all ſheriffs, 
&c. throughout Exgland, to retake the priſoner, and com- 
mit him to gaol where taken, there to remain till the 
debt is ſatisfied: and a perſon may be taken on a Sun- 
day upon an e/cape-warrant. Stat. 1 Ann. c. 6. And the 
judges of the reſpective courts may grant warrants, upon 
oath to be made before perſons commiſſioned by them to 
take athdavits in the country, (ſuch oath being firſt filed) 
as they might do upon oath made before themſelves; 
5 Ann.c. 9. | 

A ſheriff ought not to receive a perſon taken on ca- 
warrant, Sc. from any but an officer; not from the 


rabble, c. which is illegal. 3 Salt. 149. A perſon 


being arreſted and carried to Newgate by virtue of an 
e/ſcape-warrant, moved to be diſcharged, becauſe he ſaid 
he was abroad by a day-rule when taken; but it ap- 
pearing by effidauit, that he was taken upon the S cape- 
warrant before the court of B. R. ſat that morning, they 
refuſed to ſet him at liberty. 2 Ld. Raym. 927. 
ESCAPIO QUIETUS. He that by charter is gurerus 
dp eſcapio, 1s delivered from that puniſhment which by 
the laws of the foreſt lieth upon thoſe whoſe beaſts 
are found withia the land where forbidden. Crompe. 


Furiſd, 196. 
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ESCHEAT, 


ESCAPIUM. Hath been uſed for what comes by 


chance or accident. Core), 


ESCEPPA, A /cepp, or meaſure of corn. Mon. Ang. 
tom. 1. p. 283. See Sceppa. 

ESCHEAT. Eſcacta: from the old French e/cheoir to 
fall, or happen.] The caſual deſcent, in the nature of 
forfeiture, of lands and tenements within his manor to 
a lord; either on failure of iſſue of the tenant dying 
ſeiſed, or on account of the felony of ſuch tenant. See 
this Dict. title Zenure, II. 7: and 2 Comm. 251—256. 

By attainder, for treaſon or other felony, the blood of 
the perſon attainted is ſo corrupted, as to be rendered 
no longer inheritable. Great care muſt be taken to diſ- 
tinguiſ between forfeiture of lands to the King, and 
this ſpecies of eſcheat to the lord; which, by reaſon of 


their ſimilitude in ſome circumſtances, and becauſe the 


crown is very frequently the immediate lord of the fee, 
and therefore entitled to both, have been often con- 
founded together. But in fact eſcheat operates in ſub- 
ordination to this more antient and ſuperios law of for- 
feiture. 2 Inſt. 64: Salk. 85: See title Forfeiture ; Tenure. 

The doctrine of eſcheat upon attainder, taken ingly, 
is this; that the blood of the tenant, by the commiſſion 
of any felony ; (under which denomination all treaſons 


were formerly compriſed. 3 nf. 15: fl. 25 Ed. 3. c. 2.9 


12 ;) is corrupted and ftained, and the original donation 


of the feud is thereby determined. Upon the thorough 


demonſtration of which guilt, by legal attainder, the 
feudal covenant and mutual bond of fealty are held to be 
broken, the eſtate inſtantly falls back from the offender 
to the lord of the fee, and the inheritable quality of 
his blood -is extinguiſhed and blotted out for ever. In 


conſequence of which corruption and extinction of here- 


ditary blood, the land of all felons would immediately 
reveſt in the lord, but that the ſuperior law of forfeiture 
intervenes, and intercepts it in it's paſſage ; in caſe of 
treaſon for ever, in caſe of other felony, for only a 
year and a day. 2 Inf. 36: See title Tenure II. 7. 

It has been holden, that a ſaving againſt the corrup/ron 
of blood in a ſtatute concerning Felony, doth by conſe- 
quence ſave the land to the heir, ſo as not to eſcheat ; 


| becauſe the e/cheat to the lord for felony is only pro dgfectu 
-renentis, occaſioned by the corruption of blood: but it hath 


been adjudged, that a ſaving againſt the corruption of 
blood, in a ſtatute concerning #rea/or, doth not ſave the 
land to the heir: for in treaſon the land goes to the King 
by way of immediate forfeiture. 3 Taft. 47 1 Salk, 85, © 

Inheritances of things not lying in tenure, as of rents, 
commons, Ec. cannot cheat to the lord, becauſe there is 
no tenure : nor deſcend, by reaſon the blood 15 corrupted : 
though they gre forfeited to the King by an attainder of 
zreaſon, and the profits of them ſhall be alſo /orfeired to 
the King on atlaiuder of felony, during the life of the 
offender; and after his death it is ſaid the inheritance ſhall 
be extinguiſhed. 2 Hawk. P. C. c. 49. which ſee. 


In caſes of eſcheat, the blood of the tenant being ut- 


terly corrupted and extinguiſhed, it follows, not only 
that all that he has at the time of his offence committed 
ſhall eſcheatfrom him, but alſo that he ſhall be incapable 


of inheriting any thipg for the future. This farther | 


illuſtrates the diſtinction between forfeiture and eſcheat. 
It therefore a father be ſeiſed in fee, and the fon com- 
mits treaſon and is attainted, and then the father dies: 


the land ſhall eſcheat to the lord, becauſe the fon by 
the corruption of his blood, is incapable to be heir, and 
there can be no other heir duriog his life, but nothing 
ſhall be forfeited to the King, for the ſon never had any 
intereſt in che lands to forfeit. Co. Lite. 1 3. In this caſe 
the eſcheat operates, and not the forfeiture ; but in the 


following inſtance the forfeiture works, and not the 


eſcheat. As where a new felony is created by act of 
parliament, and it is provided (as is frequently the caſe) 
that it ſhall not extend to corruption of blood : here 
the lands of the felon ſhall not eſcheat to the lord, but 
yet the profits of them ſhall be forfeited to the King 
for a year and a day, and fo long after as the offender 
lives. 3 If. 47. See titles Attainden; Forfeiture, 
Huſband and wife, tenants in ſpecial tail ; the huſband 
15 attained of treaſon and executed, leaving iſue; on the 
death of the wife the lands ſhall cheat, becauſe the iſſue 
in tail ought to make his conveyance by father and 
mother, and from the father he cannot by reaſon of the 
attainder, Dyer 322. If tenant in fee ſimple is attainted 
of treaſon, and executed, upon his death the fee is veſted 
in the King, without office found; yet he mult bring 
a ſcire facias againſt the tertenants ; lands ſhall never 
e/cheat to a lord of whom they are holden, until office 
found. 3 Rep. 10. 
E/cheat ſeldom happens to the lord for want of an heir 
to an eſtate ; but when it doth, before the lord enters, the 
homage jury of the lord's court ought to preſent it. 2 
In//, 36. Land ſhall cet to the lord, where heirs are 
born after attaiuder of felony, 3 Rep. 40. Though if 
the King pardons a felon before conviction, the lord ſhall 
not have his lands by cheat; for the lord hath no title 
before attainder. Owen 87: 2 Nel/. Abr. 744. If on a- 
peal of death or other felony, proceſs is awarded againit 
the party, and pending the proceſs he conveyeth away the 
land, and after is outlawed, the conveyance is good to 
defeat the lord of his cheat: but if where a perſon is 
indicted of felony, pending the proceſs againſt him, he 
conveys away his land, and afterwards is outlawed, the 
conveyance ſhall not prevent the lord of his t. Co. 
Lit. 13. See further this Dict. titles Attainder ; Corruption 
of Blood ; Forfeiture. | 
As a conſequence of this doctrine of eſcheat, all lands 
of inheritance immediately reveſting in the lord, the 
wife of the felon was liable to loſe her dower, till the 
Stat. 1 Ed. 6. c. 12: and till by Sat. 5 7 6 Ed. 6. c. 11, 
the wife of one attaint of high treaſon ſhall not be en- 
dowed. See title Dorver. | 
There is one ſingular inſtance in which lands held in 
fee-ſimple are not liabe to eſcheat to the lord, even when 
their owner is no more, and hath left no heirs to in- 
herit them. And this is the caſe of a Corporation; 
for if that comes by any accident to be diſſolved, the 
donor or his heirs ſhall have the land again in reverſion, 
and not the lord by the eſcheat; which is perhaps the 
only inſtance where a reverſion can be expectant on a 
rant in fee- ſimple abſolute. See title Corporation. 
ESCHEATOR, e/caetor.] Was an officer appointed by 
the Lord Treaſurer, Ec. in every county, te make inqueſts 
of titles by e/cheat ; which inqueſts were to be taken by 
d and lawful men of the county, impanelled by the 
ſheriff. Stats. 14 Ed. 3. c. 8: 34 Ed. 3.c.13: 8 H. G. c. 16. 
Theſe e/cheators found offices after the death of the King's 
; tenants, 


tenants, who held by knight-ſervice, or otherwiſe of the 
King; and certified their inquiſitions into the Exchequer ; 
and Fitzherbert called them officers of record. F. N. B. 100. 
No e/cheator could continue in his office above one year: 
and whereas before the ſtatute of Weftm. 1. c. 24, E/- 
cheaters, ſheriffs, c. would ſeize into the King's hands the 
freehold of the ſubjeRs, and thereby diſſeiſe them; by this 
act it is provided that no /e/z4re can be made of lands or 
tenements into the King's hands, before office found. 2 
Inſi. 206, And no lands can be granted before the King's 
title is found by inquiſition. Stat. 18 H. 6. c. 6. The office 
of eſcheator is an ancient office, and was formerly of great 
uſe to the crown ; but having its chief dependance on the 
court of ward;, which is taken away by act of parliament, 
it is now in a manner out of date. 4 If. 225. There 
was anciently an officer called E/cheator of the Jews. 
Clau /. 4 Ed. 1. m. 7. N ; 

ESCHECCUM. A jury or inquiſition. Matt. Paris. 
Anno. 1240. 

ESCHIPARE. To build or equip.-Du Cange. See 
22 ppamentum. 

ESCROW. A deed delivered to a third perſon, to be 
the deed of the party making it, upon a future condition, 
when a certain thing is performed; and then it is to be de- 
livered to the party to whom made. It is to be delivered 
to a ſtranger, mentioning the condition; and has rela- 
tion to the firſt delivery. 2 Rol. Abr. 25, 26: Co. Lit. 31. 
A delivery as an e/croco ſignifies, in fact, as a ſcrow! or 
writing, which is not to take effect as a geed, till the 
condition be performed. Co. Lit. 36. See title Deed III. 7. 

ESCUAGE. See title Texure II. 8. 

ESCURARE. To ſcour or cleanfe. Charta Antiqua. 

ESGLISE. Fr.] A church; in the old books a di- 
viſion containing the law relative to advou/ons, church- 
wardens, Oc. L. Fr. Di. 

ESSINGA. The Kings of Kent, ſo called from the 
firſt King Ochta, who was ſurnamed E/: he was grand- 
father of King Ethelbert. 

ESKETORES. from the Fr. ber.] Robbers or de- 
ſtroyers of other men's lands and fortunes.— lac. Parl. 
eo Ed. 1. 

ESKIPPAMENT UM. Skippage, tackle or ſlip fur- 
niture : Sir Rob. Cott. 

ESKIPPER. F..] To ſhip, and ed is uſed for 
ſhipped. Cremp. Jur. Cur. 

ESKIPPESON. Shipping or paſſage by ſea. Hum 
pbrey Earl of Bucks, in a deed dated 13 Feb. 22 H. 6, co- 
venants with Sir Philip Chetzvind, his lieutenant of the 
caltle of Calais, to give him allowance for his ſoldiers, 


 Seippefon and re-frippeſon, wiz. paſſage and re-paſſage by 


ſhip. | 

RSLISORS. See Elifors. 

ESNECY. @fnecia, dignitas frimogeniti.] A private 
prerogative allowed to the eldeſt coparcener, where an eſtate 
is deſcended to daughters for want of heir male, to chooſe 
firſt after the inheritance is divided. eta, lib. 5. c. 10. 
Tus afſnecie is jus primogenituræ; in which ſenſe it may 
be extended to the eldeſt ſon, and his iſſue, holding firſt: 
In the ſtatute of Mar/ebridge, cap. , it is called, ia 

ars bereditatis. Co. Litt. 166. See title Election. 

ESPERONS. Spurs, e/fero»s de or, gilt ſpurs. 7 Co. 


Rep. 13. | 
ESPERVARIUS, Fr, eſpervier.] A ſparrow hawk. 
Chart, Foreſt, cap. 4. | 


ESQUIRE. 


ESPLEES. expletiæ, from expleo.] The products which 
ground or land yield; as the hay of the meadows, the 
herbage of the paſture, corn of the arable; rent and 
ſervices, Sc. And of an advowſon, the taking of tithes 
in groſs by the parſon; of wood, the ſelling of wood; of 
an orchard, the fruits growing there ; of a mill, the taking 
of toll, Sc. Theſe and ſuch like iſſues are termed 2/þlee-. 
And it1s obferved, that in a writ of right of land, advow- 
ſon, c. the demandant ought to alledge in his count, 
that he or his anceſtors took the e/plees of the thing in 
demand ; otherwiſe the pleading will not be good. Terms 
de L:y. Sometimes this word hath been applied to the 
farm, or lands, c. themſelves.—Plac. Parl. 30 Ed. 1. 

ESPOUS ALS, /pon/zlia.] Are a contract or mutual pro- 
miſe between a man and a woman to marry each other; 
and where marriages may be conſummated, :/for/a!s go 
before them. Marriage or matrimony is ſaid to be an -/- 
pouſal de praſenti, and a conjunction of man and wo- 
man in a conſtant ſociety. Mode Int. 57. See title 
Marriage. 

ESQUIRE. from the Fr. E/ca. and the Lat. Scutum, in 
Greek oxvro; which ſignifies an hide of which biel; 
were anciently made and afterwards covered. ] An E/- 
quire was originally he who attending a knight in the 
time of war, did carry his ſhield, whence he was called 
Eſcuier in French, and Scutifer or Armiger, (i. e. armour- 
bearer) in Latin, : 

Hotemen ſaith, that thoſe whom the French call E/quires 
were a military kind of vaſſals, having jus ſcuti, wiz. 
liberty to bear a ſhield, and in it the enfigns of their 
family, in token of their gentility or dignity : but this 
addition hath not now for a long time had any relation 
to the office or employment of the perſon to whom it 
hath been attributed; as to carrying of arms, Sc. but 
has been merely a title of dignity, and next in degree 
to a knight. 

A ſheriff of a county being a ſuperior officer, retains the 
title of Efquire during his life; in reſpe& of the great 
truſt he has in the common-wealth. The chief of ſome 
ancient families are e/quzres by preſcription. Blunt. 

Eſquires and Gentlemen are confounded together by 
Sir Edward Cote, 2 Inft. 668. He there obſerves that every 
Eſquire is a Gentleman, and a gentleman is defined ta 
be one gui arma gerit, who bears coat armour; the grant 
of which adds gentility to a man's family. It is indeed 
a matter ſomewhat unſettled what conſtitutes the diſ- 
tinction, or who is a real Eſquire ; for it is not an eſtate, 
however large, that confers this rank upon its owner. 
Camden who was himſelf a herald, diſtinguiſhes them 
the moſt accurately. And he reckons up four forts of 
them. 1. The eldeſt ſons of knights, and their eldeſt ſons 
in perpetual ſucceſſion. 2. The eldeſt ſors of younger 
ſons of peers, and their eldeſt ſons in like perpetual ſue- 
ceſſion; both which ſpecies of eſquires Spelman calls 
armigeri natalitii; as he denominates the ſons themſelves 
of peers armigeri honorarii.—z. Eſquires created by the 
King's letters patent or other inveſtiture, and their.eldeſt 
ſons ; ſee poſt E/quires of rhe King. 4. Eſquires by virtue 
of their offices; as juſlices of the peace and others who bear 
any oflice of truit under the crown: [if ſliled Eſquires 
by the King in their commiſſions and appointments. }] 
To theſe may be added eſquires of Knights of the Bath, 
each of whom conſtitutes three at his inſtallation ; and all 

302 foreign, 
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foreign, nay [iſp peers; for not only theſe but even 
the eldeſt ſons of peers of Grear Britain, though fre- 
quently titular lords, are only eſquires in law, and muſt 
ſo be named in all legal proceedings.—Þarriſters at law 
ſeem alſo now in full poſſefiion of the title of Eſquire, 
though originally, as it ſhould ſeem, attained by uſurpa- 
tion; and being perhaps nearly the ſame kind of unneceſ- 
ſary addition to their ſuperior degree, as if it were to be 
annexed or prefixed to that of M. A. or L. L. D. 

The Court of C. P. however refuſed to hear an affi- 
davit read, becauſe a Barriſter named in it was not called 
Eſquire. 1 ig. 224.—See 1 Comm. 406; and the notes 
there, Spelm. Gl 43. and this Dict. title Precedency. 

EsQuires or THE KING. Are ſuch who have the title 
by creation: theſe, when they are created, have put about 
their necks a collar of S. S. and a pair of filver ſpurs is 
beſtowed on them: and they were wont to bear before 
the Prince in war, a /4/e/4 or lance. There are four 


&/quires of the King's bedy, to attend on his Majeſty's 


rſon. Camd. 111,—Theſe are now diſuſed. | 
ESSENDI QUIETUM DE TOLONIO. A writ to 
be quit of rl; it lies for citizens and burgeſſes of any 
city or town that by charter or preſcription ought to be 
exempted from toll, where the ſame is exacted of them. 
Reg. Orig. 258. See titles Toll ; Corporation; London. 
ESSOIGN or ESSOIN. Efnium, Fr. Efeine.] An 
excuſe for him that is ſummoned to appear and anſwer 
to an action, or to perform ſuit to a court baron, &c, by 
reaſon of ſickneſs and infirmity, or other juſt cauſe of 
abſence. It is a kind of imparlance, or craving of a 


longer time, that lies in real, perſonal and mixed actions: 


and the plaintiff as well as the defendant ſhall be eoigned 
to fave his default. Co. Litt. 131. For the mode of en- 
tring an Eſſoin, See R2/.. 5 20. 5 

The cauſes that ſerve to in, and the 2/ains are divers 
under theſe heads. 1. Eoin de ultra mare whereby the 


' defendant ſhall have forty days. 2. De terra ſanta, where 


defendant ſhall have a year and a day. 3. De malo weni- 


" endi, which is likewiſe called the common pin. 4. De malo 


{c4i, wherein the defendant may by writ be viewed by 
four knights. 5. De ſervitio Regis: Brad. lib. 5: Britton, 
cap. 122: Hlela. lib. 6. And beſides the common Meign 


de malo veniendi, i. e. by falling ſick in coming to the court, 


and other ſins abovementioned, there were ſeveral other 
excuſes, to ſave a default in real actions; as conſtraint of 
enemies, the falling among thieves, floods of water, and 
breaking down of bridges, Oc. 2 Co. Iuſt. 125. 

After iſſue joined in dower, guare impedit, Oc. one 
Rin only ſhall be allowed. Stat. 5 2 H. 3. c. 13. And 
in writs of aſſiſe, attaints, c. after the tenant hath ap- 
peared, he ſhall not be M ined; but the inqueſt ſhall be 
taken by default. $2. 3 Ed. 1. c. 42. Fffoin ultra mare will 
not be allowed, if the tenant be within the four ſeas; 
but it ſhall be turned to a default, c. 44. There is no 
Sein permitted for an appellant. S/. 13 Ed. I. c. 28. Nor 
doth Hin lie where any judgment is given; or the party 
is diſtrained by his lands; the ſheriff is commanded to 
make him appear; after the party is ſeen in court, Oc. 
12 Ed. 2. fl. 2. IT K 

An hein de ſervitio Regis lies not when the party is a 
woman; in a writ of dower; where the party hath an at- 
torney in his ſuit, c Ibid. The Mien day in court is 
regularly the firſt day of the term; but the fourth day 
after is allowed of favour, 1 Lill. 540, 56g; 1 If. 135. 
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A corporation is not entitled to an eſſoin. And the 
court diſcourages eſſoins, and will be glad to uſe any 
means to prevent ſuch delay of the defendant. 2 Term 
Rep. 16: 2 Ji. 164.—An eſſoin lies not on a capias 
to arreſt; and the plaintiff may declare and ſign judg- 
ment, if no plea. 2 Sfr. 1194. . 

EssoIN Day oF THE Term. The firſt return in every 
term, 15, properly ſpeaking, the firſt day in that term: 
And thereon the court fits to take ung, or excuſes for 
ſuch as do not appear according to the ſummons of the 
writ: wherefore this is uſually called the vin day of the 
term. But the perſon ſummoned hath three days” grace, 
beyond the return of the writ in which to make his ap- 
pearance, and if he appears on the fourth day incluſive, 


the guarto die poſt, it is ſufficient. 3 Comm 277 : See title 


erm. 

Esso0in dE MaALo VilL#. Is when the defendant is 
in court the firſt day; but gone without pleading, and be- 
ing afterwards ſurpriſed by fickneſs, Ec. cannot attend, 
but ſends two 2/omers, who openly proteſt in court that 
he is detained by ſickneſs in ſuch a ce that he cannot 
come, pro lucrari & pro perdere; and this will be admit- 
ted, for it lies on the plaintiff to prove whether the «/0i 
is true or not. | 

Es801xs AND PROrFBRS. Words uſed in the ſtatute 


38 H. 8. c. 21. See Profer. 


ESTABLISHMENT or DOWER. Is the aſſurance 
or ſettlement of dower, made to the wife by the huſband, 
on marriage: And affionment of dnwer, ſignifies the ſet- 
ing it out by the heir afterwards, according to the eſta- 
bliſhment. Brit. cap. 102, 103. See title Dower, 

ESTACHE. From the Fr. E/ache, to faſten.] A 
bridge, or ſtank of ſtone and timber. Cove). | 

ESTANDARD, or Standard. An enſign for horſe- 
men in war. See Standard. | a 
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Fr. Etat. Lat. Status.] That title or intereſt which 
a man hath in lands or tenements, Sc. - 

An Efate in lands, tenements and hereditaments, 
(ſays Blackfone) ſigniſies ſuch intereſt as the tenant hath 
therein; ſo that if a man grants all bi; te in Dale to A. 

and his heirs, every thing that he can poſſibly grant 
ſhall paſs thereby. Co. Lirr. 345. It ſignifies the [ fate} 
condition, or circumſtance, in which the owner flands, 
with regard to his property. And, to aſcertain this with 
preciſion and accuracy, ellates may be conſidered in a 
threefold view: firſt, with regard to the guan!ity of intereſt 
which the tenant has in the tenement ; ſecondly, with re- 
gard to the 7ime at which that quantity of intereſt is to 
be enjoyed; and, thirdly, with regard to the number and 
connections of the tenants. 

Firſt with regard to the quantity of intere/? which the 
tenant has in the tenement, this 15 meaſured by its du- 
ration and extent. Thus, either his right of poſſeſſion 
is to ſubſiſt for an uncertain period, during his own life, 
or the life of another man; to determine at his own 
deceaſe, or to remain to his deſcendants after him; or 
it is circumſcribed within a certain number of years, 
months, or days; or, laſtly, it is infinite and unlimited, 
being veſted in him and his repreſentatives for ever. 
And this occaſions the primary diviſion of eltates, into 
ſuch as are free/0/d, and ſuch as are % than freehold. 


An 
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An eſtate of freehold, /iberum tenementum, or frank- 
tenement,” is defined by Britton c. 32, to be“ the p 
falten of the ſoil by a freeman.” And St. Germyn, (Dr. 
Stud. b. 2. d. 22,) tells us “ that the poſſeſſion of the 
land is called in the law of Euglaud the frank-tenement, 
or freehuld.” Such eſtate therefore, and no other, as 
requires actual poſſeſſion of the land, is legally ſpeaking 

freehdld : which actual poſſeſſion can, by the courſe of 
the Common-law, be only given by the ceremony called 
_ livery of ſeiſin, which is the ſame as the feodal inveſ- 
titure. And from theſe principles we may extract this 
deſcription of a freehold; that it is ſuch an eſtate in 
lands as is conveyed by livery of ſeiſin; or, in tene- 
ments of an incorporeal nature, by what is equivalent 
thereto. And accordingly it is laid down by Littleton 
$ 59, that where a freehold ſhall paſs, it behoveth to 
have livery of ſeiſin. As therefore eſtates of inheritance 
and eſtates for life could not by Common-law be con- 
veyed without livery of ſeiſin, theſe are properly eſtates 
of freehold; and, as no other eſtates were conveyed 
with the ſame ſolemnity, therefore no others are pro- 
perly freehold eſtates. -2 Comm. 103, 4. 

Mr. Chri//ian, in his note on the above paſſage ſays ; 
a frecheld c/late, ſeems to be any eſtate of inheritance, 
or for life, in either a corporeal or incorporeal heredi- 
tament, exiſting in or ariſing from real property of free 
tenure; that is, now, of all which is not copyhold. The 
learned Commentator himſelf has elſewhere informed 
us, that “ tithes and ſpiritual dues are freehold eſtates, 
whether the land out of which they iſſue are bond or 
free; being a ſeparate and diſtin inheritance from the 
lands themſelves.“ And, in this view, they muſt be diſtin- 
guiſhed and excepted from other incorporeal heredita- 
ments, iſſuing out of lands, as rents, Sc. which in ge- 
neral will follow the nature of their principal, and can- 
not be freehold, unleſs the flock from which they ſpring 
be freehold alſo. 1 Blackf. Trads, 116. 

Eſtates of freehold, may then be conſidered, either as 
eſtates of inher:tance, or ellates not inberitance.— The 
former are again divided into inheritances alte, other- 
wiſe called /ee-/imple, and inheritances limited; one ſpecies 
of which is ulually called fee-tatl. 

As to eſtates and tenants in fee-ſimple, See this Dict. 
titles Fee, and Fee-fimple. | 

Limited fees, or ſuch eſtates of inheritance as are 


clogged and confined with conditions or qualifications. 


of any ſort may be divided into two kinds. 1. Qualified 
or baſe fees, 2. Fees conditional, ſo called at the Common- 
law; and afterwards /ees-tai! in conſequence of the ſta- 
tute 4e donis, As to theſe latter ſee this Dict. titles 
Tail and Fee-Tuil. —A baſe or qualified Fee is ſuch a one 
as has a qualification ſubjoined thereto, and which muſt 
be determined whenever the qualification annexed to 
it is at an end. As in the caſe of a grant to A. and his 
heirs tenauts of the manor of Dale ; in this inſtance when- 
ever the heirs of A. ceaſe to be tenants of that manor, 
the grant is entirely defeated. —'This eſtate is a fee, be- 
cauſe by poſſibility it may endure for ever in a man and 
his heirs; yet as that donation depends upon the con- 
currence of collateral circumſtances which qualify and 
debaſe the purity of the donation, it is therefore a quali- 
fied or baſe fee. 2 Comm. 109. See 1 Inf. 27. 

Of eſlates of frechold, not of inheritance but, for % 
enly, ſome may be called conventional, as being expreſsly 


created by the act of the parties; others are merely 
legal, or created by conſtruction and operation of law. 
As to eſtates for life expreſsly created by deed or grant, 
ſee this Dict. title Life Efate.—As to the eſtate of tenant 
in tail after poſſibility of iſſue extinct, ſee title, Tail 
and Fee-Tail.—As to tenant by the Cute and tenant in 
Doaver, ſee thoſe titles. 

Of eftates leſs than freehold there are three ſorts; 1. 
Eſtates for years: 2. Eſtates at will: as to both which 
ſee this Dict. title Leaſe: 3. Eſtates by ſufferance: as to 
which ſee this Dict. title Suferance. 

Beſides theſe ſeveral diviſions of eſtates, in point of 
intereſt, another ſpecies may be mentioned, wiz. Efates 
upon condition; as to which ſee at large title Condition; and 
titles Mortgage ; Statute Merchant; Statute-Staple 5 Elegit. 

According to the above diviſion Eſtates are conſidered 
ſolely with regard to their duration or the quantity of in- 
tereſt which the owners have therein. With regard to 
the time of their emp ment, when the actual receipt of the 
rents and profits begins, Eſtates may be conſidered as 
either in 2 en or expe Fancy; - Of expectancies, there are 
two ſorts; one created by the act of the parties, called a 
Remainder ; the other by act of law, called a Rever/fon. — 
Of eſtates in poſſeſſion, (which are ſometimes called 
eſtates executed, whereby a preſent intereſt paſſes to and 
abides in the tenant, not depending on any ſubſequent 
circumſtance or contingency, as in the caſes of eſtates 
executory) little or nothing is to be peculiarly obſerved ; 
all the eſtates already ſpoken of, and treated of under 
the titles referred to, are of this kind. But the doQrine of 
eſtates in expectancy, contains ſome of the niceſt and moſt 
abſtruſe learning in the Eagliſ law. And as to ſo much of 
it as relates to Remainders and Reverfions, fee this Di. 
under thoſe titles, and titles Executory Deviſe; Limitation. 

Eſtates, with regard to the certainty and the time of 
the enjoyment of them, are diſtinguiſhed by Fearne in 
the introduction to his Eſſay on Contingent Remainders 
and Executory Deviſes, into. 1. Eſtates wvefed in prſſe/ton. 
2. Eſtates veſted in intereſt; as reverſions; veſted remain- 
ders; ſuch executory deviſes, future uſes, conditional 
limitations and other future intereits as are not referred 
to, or made to depend on, a period or event that is an- 
certain. 3. Eſtates contingent 3 as Contingent Remainders; 
and ſuch executory deviſes, future uſes, conditional li- 
mitations and other future intereſts as are referred to, or 
made to depend on an event that is wncertain.—An 
eſtate is ved, when there is an immediate fixed right of 
preſent or future enjoyment. — An eſtate is wefted in 
pelſi Mon, when there exills a right of preſent enjoyment.— 
An eſtate is ve/ted in intereſt when there is a p1e/ent fixed 
right of future enjoyment, —An eſtate is contingent when 
a right of enjoyment is to accrue, on an event which is 
dubious and uncertain. 

With reſpect to the number and connections of their 
owners, the tenants who occupy and hold them, Eſtates 
of any quantity or length of duration, whether in ac- 
tual poſſeſſion or expettancy may be held in four dif- 
ferent ways; in /eweralty; in joint-tenancy ; in coparce- 
nary; in common,—He that holds lands in ſeveralty, or 
is ſole tenant thereof, is he that holds them in his own 
right only, without any other being joined or connected 
with him in point of intereſt during his eſtate therein, 
This is the mait common and uſual way of holding an 
eltate; and all eſtates are ſuppoſed to be of this fort, 

uus 


ESTATE, 


unleſs where they are expreſsly declared to be otherwiſe; 
and in laying down general rules and doctrines, they 
are uſually applied to ſuch eſtates as are held in ſeveralty. 
As to eſtates in joint-tenancy, in coparcenary and in 
common, ſee titles Foint-tenants : Parceners. 

As to the title to eſtates, ſee this Dict. Title; and the refer- 
ences there; and as to the different nature of eſlates ac- 
cording to their ſeveral tenures, ſee this Dict. tit. Tenure. 


Efates are acquired divers ways, viz. by deſcent from a 
father to the ſon, Sc. Conveyance, or grant from one 
man to another; by gift or purchaſe ; deed or will: And 
a fce-ſimple is the largeſt cate that can be in law. 1 
Lil. $41. 

Eats are real, of lands, Sc. or perſona), of goods or 
chattels ; otherwiſe diltinguiſhed into freebolds, that de- 
ſcend to the heir, and chattels which go to the executors : 
Some e/ftates are made by the words of deeds, and others 
made hy law; as an gate in frank-marriage given to a 
couſin, makes a gift in tail. 

Alſo there is an ate that is imp/ted, where tenant in 
tail bargains and ſells his land to a man and his heirs ; by 
this he hath an ate deſcenlible, and determinable upon 
the death of the tenant in tail. Co. Lit: 10 Rep. 97. If 
I give lands in Dale to a certain perſon for life, and after 
to his Heirs or right heirs, he hath the fee fimple; and if it 
be to his Hi males, he will have an e/tate-tail. 1 Rep. 66. 
A man grants to one and his heirs and aſſigns for his life, 
and a year over; this is an ate for life only. 39 E. z. 
25: Lit. 46. If a leaſe be made, and not expreſſed for 
what number of years, it is an ate at will. 2 Shep, 
Ar. 81. 

The word e/tate generally in deeds, grants, and convey- 
ances, comprehends the whole in which the party hach 
an intereſt or property, and will paſs the ſame. 3 Med. 
46. A perſon in peſſeſſion of an e/iate mortgaged in fee, 
by will gave it to his two daughters, and their heirs; 
one of them married, and then died: And it being a 
queſtion, whether her ſhare ſhould be held real or per/onal 
e/iate, and go to the heir, or her huſband adminiſtrator ? 
It was adjudged for the heir; for here the mortgaged 
lands ſhall deſcend as other lands of inheritance, and be 
ſubje& to the ſame rules. Preced. Canc. 266. In ſuch caſe, 


if the mortgage in ee be paid off, the money ſhall be 


conſidered as land, and belong to his heirs, as the tate 
in the land would have done. 16d. See title Mortgage. 
Perſonal eſtate was deviſed by a man to his wife for life, 
and what ſhe left at her death to be divided between his 
kindred : He died, and the widow married again; this 
deviſe over was held good in equity, on a bill brought to 


have an inventory taken of the ęſtate, and ſecurity given 


not to imbezzle it. But if the ſame were of ſmall value, 
that the widow could not live thereupon, without ſpend- 
ing the ſtock, it would be otherwiſe. See titles VIII; 
Executory Deviſe. 


Hu far the Acceptance of ene Eſtate ſhall deſtroy another. 


If a leſſee for term of twenty years, accepts of a leaſe 
of the ſame land for ten years, by the leſſee's acceptance 
of the new leaſe, the term of twenty years is determined 
in law. 2 Roll. Abr. 469. | 

Leaſe for years to R. B, rendering rent; the next year 
a leaſe was made of the ſame lands to the lady P. for 
ninety-nine years; the next year the ſame lands were de- 
miſed to the ſaid R. B. for forty-one years, who accepted 


ESTOPPEL 


| the leaſe, but that did not extinguiſh his firſt leaſe ; be. 


cauſe the leſſor by making the intermediate leaſe to the 
lady P. had only a reverſion, and could not afterward; 
give any intereſt to R. B. But if it had not been for this 
intermediate leaſe, then the acceptance of the ſecond leale 
for forty-one years had been a ſurrender of the firſt. 


Hutt. 104. 


If a man hath a leaſe for years, which is good in law, 
and afterwards accepts a new leaſe of the ſame lands, 
which is void in law, this is no ſurrender in law of the 
good leaſe. Hutt. 105. Baker v. Willughty; Mill; v. 
IWhitewood, ibid. S. P. 

A man, in conſideration of a marriage to be had wil 
N. R. made an eſtate to her for life of certain lands in 
full ſatisfaction of her dower; afterwards they married, 
-and the huſband died, and the widow brought a writ. of 
dower againſt the heir, who pleaded in bar the acceptance 
of the eſtate for life: adjudged no good plea ; for ſuch ac- 
ceptance did not bar her of her dower at the Common-law, 
becauſe ſhe had no title of dower when the acceptance 
was made; and beſides no collateral acceptance can bar 
any right of inheritance or freehold. See 4 Rep. 1. Ver- 
nor's caſe, and this Dict. title Dower. 

A man made a leaſe of a manor for thirty years, ex- 
cepting the wood, Sc. and afterwards made a leaſe of 
the woods to the ſame leſſee for ſixty years, and a third 
leaſe to him of the manor for thirty years, without any 
exception; reſolved, that by the acceptance of this future 
leaſe, the leaſe for ſixty years was ſurrendered ; becauſe 
by ſuch acceptance the leſſee had affirmed, that the leſſor 
had authority to make a new leaſe. 5 Rep. 11: Ices's 


Faſe. 


In a ſpecial verdict in treſpaſs, the caſe was, a leaſe 
wes made to huſband and wife for their lives, and after- 
wards they accepted a new leaſe for themſelves and their 
ſon ; hahendum to all three of them, a die datgs inden- 
tur, for the term of their lives with a letter of attorney 
to make livery : adjudged, that the acceptance of a ſe- 
cond leaſe, to commence a die dals, was a ſurrender of 
the firſt, and this by the expreſs agreement in writing of 
the leſſees themſelves ; for otherwiſe the leſſor had no 
power to make a new leaſe. Moor 636. 5 

ESTOPPEL, From the Fr. Eforper, i. e. Oppilare, ob- 
Aipare.] An impediment or bar to a right of action ariling 
from a man's own act: or where he is forbidden by law, 
to ſpeak againſt his own deed; for by his act or accept- 
ance he may be e/topped to alledge or ſpeak the truth. F. 
N. B. 142: Co. Lit. 352. If a perſon is bound in an ob- 
ligation by the name of A. B. and is afterwards ſued by 
that name on the obligation ; now he ſhall not be received 
to ſay in abatement, that he is miſnamed, but ſhall an- 
ſwer according to the obligation, though it be wrong; 
and foraſmuch as he 1s the ſame perſon that was bound, 
he is effopped and forbidden in law to ſay contrary to his 
own deed; otherwiſe he might take advantage of his 
own wrong, which the law will not ſuffer. Terms de 
Ley. If a man enters into a bond, with condition to give 
to another all the goods which are deviſed to him by the 
father; in this caſe the obligor is eſtopped to plead that 
the father made no will, but he may plead that he had 
not any goods deviſed to him by his father. 1 Ne Ad. 


15 
In a deed, all the parties are eſtopped to ſay any thing 


againſt what is contained in it: it eftops a leſlee to ſay 
hat 


ESTOPPEL, 


wy the leſſor had nothing in the land, c. And parties 
and privies are bound by =. Lic. 5 8: Co. Lit. 352: 
4 Rep. 53. None but privies and parties ſhall regular!) 
have advantage by efo»pe/s: But if a man makes a leaſe 
of part of a term whereby he is eſtopped; and after 
aſſign away the term, the aſſignee will be eſtopped alſo. 
30 H. 6. 2: 4 Rep. 56. In eftoppels, both parties mult 
be eſtopped; and therefore, where an infant or feme 
covert makes a leaſe, they are not eſtopped to ſay that 
it is not their dzed, becauſe they are not bound by it; 
and as to them it is void. Cro. Eliz. 36. See title Deed. 
And though efoppels conclude parties to deeds to ſay the 
truth; yet jurors are not concluded, who are ſworn 4. 
veritaten de £9 ſuper pramiſſi: dicendam : For they may find 
any thing that is out of the record; and are not eſtopped 
to find truth in a ſpecial verdict. 4 Rep. 53: Lut. 570. 

An eftoppel ſhall bind only the heir, who claims the 
right of him to whom the fel was. 8 Rep. 53. Ac- 
ceptance of rent from a diſſeiſor by the diſſeiſee, may be 
an efloppel: And a -widow accepting leſs than her thirds 
for dower, is an eftoppel, Sc. 2 Daub. Abr. 130, 671. 

Our books mention three kinds of Heppel, viz. By 
matter of record, by matter in writing, and by matter in 
pais. Co. Lit. 352. If a feoffment be made to two, and 
their heirs, and the feoffor afterwards levies a fine to them, 
and the heirs of one of them; this will be an e to 
the other to demand fee-ſimple according to the deed ; 
for the fine ſhall enure as a releaſe. 6 Rep. 7, 44. Tenant 
in tail ſuffers a recovery, that his iſſue may avoid; he 
himſelf ſhall be eſtopped and concluded by it, and may 
not demand the land againſt his own recovery. 3 Rep. 3. 

The taking of a leaſe by indenture of a man's own 
land, whereof he is ſeiſed in fee, is an e/oppel to claim 
the fee during the term. Moor, Ca. 323: Aud. 121. A 
leaſe is made to one man for eighty years, and then to 
another by deed indented for the ſame term, this ſecond 
leaſe may be gacd by way of e/oppel : And if the firſt de- 
termine by ſurrender, forfeiture, Sc, the ſecond leſſee 
ſhall have the land. Co. Rep. 15 5. If a leſſor at the 
time of making the leaſe hath nothing in the land, but 
after he gets it by purchaſe or deſcent, it is a good leaſe 
by efloppel. Dyer 256: Plowed. 344: Co, Lit. 47. A re- 
cital in a deed ſhall not eſtop a perſon, unleſs it be of a 
particular fact, or where it is material; when it may be 
an e/toppel. Cro. Flix. 362. | 

The lord, by deed indented, reciting that his tenant 
holds of kim by ſuch ſervices, whereas he doth not, con- 
firms to the tenant, ſaving the ſervices ; it is no efoppel to 
the tenant. 35 H. 6.33: Pld. 130. If one make a 
deed by dure of impriſonment, and when he is at large 
makes a defeaſance to it; he is eſtopped to ſay it was 
per dureſs. Bro. Defeaſ. 17. Where the condition of a 
bond is in the particularity, as to infeoff J. S. of the ma- 
nor of D. or to pay ſuch a ſum of money as he ſtands 
bound to pay to . S. or to ſtand to the ſentence of J. S. 
in a matter of tithes in queſtion between them; here the 
party is eſtopped io deny any of theſe things, which in the 
condition he did grant: But if a condition be in the gene- 
rality, to enfeoff one of all his lands in D. or to be non- 
ſuit in all actions, Cc. it is no eſtoppel. Dyer 196: 18 
Ed. 4. 5414. 

If a man in pleading confeſs the thing he is charged 
with, be cannot afterwards deny it: I hough a plaintiff 
ſhall not be eſtopped to alledge any thing againſt that 


Fo 


ESTRAY. 


which before he hath ſaid in his writ, or declaration ; and 
one may not be eſtopped by the record upon which he 
was non-ſuited. 21 H. 7. 24: 2 Leon. 3.17. 

An e/toppe! ought to be certain and affirmative, and a 
matter alledged that is not traverſable, ſhall not eſtop; 
one may not be eſtopped by acceptance, before his title 
accrued ; an etope! malt be inſiſted and relied on; and 


where there is -foppel againſt efoppel, it puts the matter 
at large. Co, Lit. 35 2: Heb. 207. Eftoppels are to be plead- 


ed relying on the e/oppei; without demanding judgment 
ff adtio, Oc. 4 Rep. 53. See title Pleading. 

ESTOVERS, See title Common of Eftovers. This word 
hath been taken for any kind of ſuſtenance; as Bradton uſes 
it, for that ſuſtenance or allowance, which a man com- 
mitted for felony is to have out of his lands or goods for 
himſelf and his family during his impriſonment. Bra#. 
lib. 3. trad 2. cab. 18. And the Stat, 6 Ed. 1. cap. 3, 
applies it to an allowance in meat, clothes, fc. In 
which ſenſe it has been uſed for a wife's alimony. 

EsToveriis HABENDIS, Writ de. A writ at Common 
law, for a woman divorced from her huſband, à menſa 
£ thero, to recover her alimony, ſometimes called her 
e//gvers. I Lev. 6. See title Baron and Feme. 

ESTRAY, Eatrabmra, from the old Fr. Efrayeur.] Is 
any beaſt that 1s not wild, found within a lordihip, and 
whoſe owner is not Known. In which caſe if it be tried 
and proclaimed according to law in the church and two 
neareſt market-towns on two market-days, and is not 
claimed by the owner within a year and a day, it belongs 
to the king; and now moſt commonly, By grant of the 
crown to the lord of the liberty. Brit. cap. 17. Any 
beaſts may be eſtrays, that are by nature tame or reclaim- 
able, and in which there is a valuable property as Sep, 
oxen, ſwine and horſe; —But animals upon which the law 
ſets no value, as a dog or cat; and animals fer nature, as 
a bear or wolf cannot be conſidered as eſtrays. 1 Comm. 
289. Swans may be «rays, but no other fowl, and ere 
to be proclaimed, c. 1 Rol. Ar. 878. If the beaſt tray 
to another lordſhip within the year, after it hath been an 
e/tray, the ſirſt lord cannot re-take it, for, until the year 
and day be paſt, and proclamation made as aforeſaid, he 
hath no property ; and therefore the poſſeſſion of the ſe- 
cond lord is good againſt him. Crs. Ex. 716: Finch L. 
177. If the cattle were never proclaimed, the owner 
may take them at any time: And where a beaſt is pro- 
claimed as the law directs, if the owner claims it in a year 
and a day, he {hall have it again; but mult pay the lord 
for keeping. 1 Rol. Abr. 879: Finch 177. 

An owner may ſeize an ray, without telling the marks, 
or proving the property, (which may be done at the trial, 
if conteſted,) and tendering amends generally is good in 
this caſe, without ſhewing the particular ſum ; becauſe 
the owner of the e//ray is no wrong-doer, and knows not 
how long it has been in the poſſeſſion of the lord, Oc. 
which makes it different from treſpaſs, where a certain 
ſum mult be tendered. 2 Salt. 686. In caſe of an ray 
the lord ought to make a demand of what the amends 
ſhould be for the keeping ; and then if the party thinks 
the demand unreaſonable, he muſt tender ſufficientamends; 
but if what he tenders is not enough, the lord ſhall take 
iſſue, and it is to be ſettled by the jury. Noy 144. A 
beaſt ay is not to be uſed in any manner, except in 
caſe of neceſſity; as to milk a cow, or the like, but not 
to ride an horſe. Cre. Fac. 148; 1 Rol. 673, Era of 

the 
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be Foreſt are mentioned in the ſtatute of 27 H. 8. cap. 7. 
The King's cattle cannot be effrays or forfeited, Wc, 

* ESTREAT, Extraum.] The true copy or note of 
ſome original writing or record, and eſpecially of fines, 
amercements, Ic. impoſed on the rolls of a court, to be 
levied by the bailiff or other officer. F. N. B. 57, 76. 
Stat. Ii ehm. 2. c. 8.—Juſtices, cobimiſſioners, &c, are 
to deliver their eie into the Exchequzr yearly after 
A7ichae/mas: And fines to have writs, which ſhall be en- 
tered in the rear, in order as they are entered in the 
Chancery Rolls, Sc. Stats. 51 H. 3./tat. 5: 16 Ed. 2. 
Theſe cheats relate to fines for crimes and offences, de- 
faults and negligences of parties in ſuits and officers, 
non-appearance cf defendants, ard jurors, &c. And all 
forfeited recognizances are to be firſt ee in the Ex- 
chequer, by ſheriffs of counties; on which proceſs iſſues 
to levy the ſame to the uſe of the King. Stat. 22 & 23 
Car. 2. cap. 22. 

E/ireats are to be levied on the right perſons: And 
ſheriff's efreats mult be in two parts, indented and ſealed 
by the ſheriF, and two juſtices of the peace ; who are to 
view them, and one of them is to remain with the ſheriff, 
and the other with the juſtices, St. 11 H. 7. c. 15. The 
e/treats of fines, at the quarter-ſefſions, are to be made by 
the juitices; and to be double, one whereof is to be de- 
Jivered to the ſheriff by indenture. Stat. 14 R. 2. cap.11. 
Fines, poſt fines, forfeitures, &c. mult be gfreated into 
the Exchequer twice a year, on pain of 50%. And cfiicers 
are to deliver in their returns of Hue upon oath. Stars. 
22 & 23 Car. 2. c. 22; 4& 5 W. H. c. 24. It is the 
courſe of the court-of B. R. to ſend the eftreats twice a 
year into the Exchequer, wiz. on the laft day of the two 
1/Juable terms; but in extraordinary caſes there may be a 
rule to heat them ſooner. 1 Sal#.45. Amerciaments 
are not uſually diſcharged on motion, and there ought to 
be a, con/tat of the eftreat ; though the court may give 
leave to the ſheriff to compound them. IId. 54: 1 Nel/. 
Abr. 207: See Stats. 3 Ed. I. c. 45: 27 Ed. 1. fl. 1. c. 2: 
3 H. 7. c. 1: 3 Geo. 1. c. 15. / 12: and further titles 
Sheriff; Tuftices of Peace. 

ESTRECIATUS, Streightened, applied to roads. R. 
Howeden, p. 783. 

ESTREPE, Fr. Eęropier.] To make ſpoil in lands to 
the damage of another, as of the reverſioner, Sc. 

ESTREPEMENT, E/repamentum from the Fr. EHro- 
pier, mutilare, or from the Lat. Extirpare.j Any ſpoil made 
by tenant for life, upon any lands or woods, to the pre- 
judice of him in reverſion ; It alſo ſignifies the making 
land barren by continual ploughing. Stat. 6 Ed. 1. cap. 


- 13. It ſeems by the derivation, that Hrepement is the 


unreaſonable drawing away the heart of the ground, by 
ploughing and ſowing it continually, without manuring 
or other good huſbandry, whereby it is impaired: And 
yet eftropier ſignifying mutilare, may no leſs be applied to 
the cutting down trees, or lopping them further than the 


law allows. In ancient records, we often find wa/tum & 


efirepamentum facere 3 to make ſtrip and waſte. 


This word is uſed for a writ, which lies in two caſes ;- 


the one, by the Stat. of Glouc. 6 E. 1. c. 13, when a per- 
ſon having an action depending, as a formedon, writ of 
right, Sc. ſues to prohibit the tenant from making 
waſte, during the ſuit; the other is for the demandant, 


whois adjudged to recover ſeiſin of the land in queſtion, 
after judgment and before execution ſued by the writ of | 


ESTREPEMENT. 


habere facias poſſe/fonem, to prevent waſte being made till 
he gets into poſſeſſion. Reg. Orig. 76: Reg. Tudic. 33 : 
F. N. B. 60, 61: 3 In/t. 323. 

In ſuing out theſe two writs, this difference was for- 
merly obſerved ; that in actions merely proſſeſſory where 
no damages are recovered, a writ of E/\epement mightbe 
had at any time pendente lite, nay, even at the time of 
ſuing out the original writ or {irit proceſs: but in an ac- 
tion where damages were recovered, the demandant could 
only have a writ of e&/trepc-ent, if he was apprehenſive of 


' waſte, after verdict had ; tor with regard to waſte done be- 


fore the verdict was given, it was preſumed the jury 
would conſider that in aſſeſſing the damages. F. N. B. 
60, 1. But now it ſeems to be held by an equitable 
conſtruction of the Sat. ＋ Chu, and in advancement of 
the remedy, that a writ of £/repement to prevent waſte, 
may be had in every ſtage, as well of ſuch actions 
wherein damages are recovered, as of thoſe wherein 
only poſſeſſion is had of the lands; for perhaps the tenant 
may not be able to ſatisfy the demandant his full da- 
mages. 14,61. And therefore now in an action of waſte 
itſelf to recover the place waited, and alſo damages, a writ 
of eftrepement will lie as well before as after judgment. For 
the plaintiff cannot recover damages for more waſte than 
is contained in his original complaint: neither is he at 
liberty to aſſign or give in evidence any waſte made after 
ſuing out the writ: it 1s therefore reaſonable that he 
ſhould have this writ'of preventive juſtice, ſince he is in his 
preſent ſuit debarred of any further remedy. 5 Rep. 115. 

If a writ of e/tr-pement forbidding waſte be directed and 
delivered to the tenant himſelf, as it may be, and he after- 
wards proceeds to commit waſte, an action may be carried 
on upon the foundation of this writ, whetein the only plea 
of the tenant can be, non fecit va/tum contra probibitiunem; 
and if upon verdict it be found that he did, the plaintiff 
may recover coſts and damages; or the party may pro- 
ceed to puniſh the defendant for the contempt. Moor 100, 

As a writ of e/irepement may be directed either to the 
tenant and his ſervants, or to the ſheriff; if it be directed 
to the tenant and his ſervant, and they are duly ſerved 
with it, if they afterwards commit waſte, they may be 
committed to priſon for this contempt of the writ. But 
it is ſaid not to be fo, when directed to the ſheriff, be- 
cauſe he may raiſe the p2//> comita/iis to reſiſt them who 
make waſte, Hob. 85. Though it hath been adjudged, 
that the ſheriff may likewiſe impriſon offenders, if he be 
put to it; and that he may make a warrant to others to 
do it. 5 Rep. 115: 2 Inft. 329, 

The writ of e/irefement lies properly where the plaintiff 
in a real action ſhall not recover damages by his action; 
and as it were ſupplies damages; for damages and coſts 
may be recovered for waſte, aiter the writ of e/trepement is 
brought. See Moor 100: 2 Iuſt. 328. If tenants commit 
walte in houſes aſſigned a feme for dower, on her bring- 
ing action of dower, writ of e/trepement lies. 5 Rep. 115 
See Cro. Eliz. 114: Moor 622. But pending a writ 
partition between coparceners, if the tenant commit waſte, 
this writ will zo: be granted; becauſe there is equal i»- 
tereſt between the parties, and the writ will not lie, but 
where the intereſt of the tenant is to be diſproved. G. 
50: 2 Nel/. Abr. 754. : 

In the Chancery, on filing of a bill, and before an- 
ſwer, the court will grant an injunction to [tay walte, 


Dc. 1 Lil. 547. See titles Chancery ; Haſte. | 
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ETHELING oz ATHELING, Sar. ] Signifies no- 


ble, and among the Engliſh Saxors, it was the title of the 
Prince, or the King's eldeſt ſon. Camden. See Adeling. 
EVASION, Ewvafio.] A ſubtle endeavouring to ſet 
aſide truth, or to eſcape the puniſhment of the law; which 
will not be indured. If a perſon ſays to another that he 
will not ſtrike him, but will give him a pot of ale to 
ſtrike firſt, and accordingly he ftrikes, the returning of 
it is puniſhable; and if the perſon firſt ſtriking be killed, 
it is murder; for no man ſhall evade the juſtice of the law, 
by ſuch à pretence to cover his malice. 1 H. P. C.81. No 
one may plead ignorance of the law to evade it, &c. 
EVENINGS, The delivery at eve or night of a cer- 
tain portion of graſs or corn, Oc. to a cuſtomary tenant, 
who performs the ſervice of cutting, mowing, or reaping 
for his lord, given him as a gratuity or encouragement. 
Kennet's Gleff. . 
EVESDROPPERS, See Eave:-droppers. 
EVICTION, From evinco to overcome.] A recovery 
of land, Sc. by form of law. If land is evicted, before 
the time of payment of rent on a leaſe, no rent ſhall be 
paid by the leſſee. 10 R. 128. Where lands taken on 
extent are evicted or recovered by better title, the plaintiff 
ſhall have a new execution. 4 Rep. 66, If a widow is 
evicted of her dower or thirds,. ſhe ſhall be endowed in 
the other lards of the heir. 2 Dany. Abr. 670. And if on 
an exchange of lands, either party is evicted of the lands 
given in exchange, he may enter on his own lands. 4 
Rep. 121. 


EVIDENCE, 

EviDEnT1Aa.] Proof by teſtimony of witneſſes, on oath ; 
or by writings or records. 

It is called Eæuidence, becauſe thereby the point in iſſue 
in a cauſe to be tried, is to be made evident to the 
jury; for probationes debent «//e evidentes & perſpicuz. Co. 
Lit. 283. The evidence to a jury ought to be upon the 
oath of witneſſes ; or upon matters of record, or by deeds 
proved, or other like authentical matter, 1 Lil. Abr. 547. 
And evidence containech teſtimony of witneſſes, and all 
other proofs to be given and produced to a jury for the 
hnding of any iſſue joined between parties. Co. Lit. 283. 

The ſyſtem of evidence, as now eſtabliſhed in our 
courts of Common-law, is very full, comprehenſive and 
refined ; a ſummary of the law on the ſubject is here 
preſented, 

The nature of the preſent work will not allow room 
for the numberleſs niceties and diſlinctions of what is, or 
is not, legal evidence to a jury. A few of the general 
heads and leading maxims, relative to this point, as well 
in civil, as criminal caſes, together with ſome obſerva- 
tions on the manner of giving Evidence, are firſt ſe- 
lected. 

Evidence, as has been already remarked, ſigniſies that 
which demonſtrates, makes eviacnt or clear, or aſcertains 
the truth of the very fact or point in iſſue, either on the 
one ſide or on the other; and no evidence ought to be 
admitted to any other point. Therefore upon an action of 
debt, when the defendant denies his bond by the plea of 
non e/t factum, and the iſſue is, whether it be the defen- 
dant's deed or no, he cannot give a releaſe of this bond 
in Evidence, for that does not deſtroy the bond, and 
therefore does not prove the iſſue which he has choſen to 
rely upon, 4/2, that the bond has no exiſlence. 

VV. I. ; 


G of truth. 


EVIDENCE. 


Again; Evidence in the trial by jury is of two kinds, 
either that which is given in proof, or that which the 
jury may receive by their own private knowledge.—As 
to the latter ſee title Jury. The former, or Pro, (to 
which in common ſpeech the name of Evidence is uſually 
confined) are either written; or parol, that is by word of 
mouth. Written proofs, or Evidence, are, 1, Records; 
and 2, Ancient deeds of 30 years ſtanding, which prove 
themſelves; but 3, Modern deeds; and, 4, Other wri- 
tings, muſt be atteſted and verified by parol evidence of 
witneſſes. And the one general rule that runs through 
all the doctrine of trials is this, that the beſt evidence the 
nature of the caſe will admit of ſhall always be required, 
if poſſible to be had; but if not poſſible, then the beſt 
evidence that can be had ſhall be allowed. For if it be 
found there is any better evidence exiſting than is pro- 
duced, the very not producing it is a preſumption, that it 
would have deteQed ſome falſehood that at preſent is con- 
cealed. Thus, in order to prove a leaſe for years, nothing 
elſe ſhall be admitted, but the very deed of leaſe itſelf, if in 
being; but if that poſitively be proved to be burnt or de- 
ſtroyed, (not relying on any looſe negative, as that it can- 
not be found, or the like,) then an atteſted copy may be 
produced; or parol evidence given of it's contents. So, no 
evidence of a diſcourſe with another will be admitted, 
but the man himſelf muſt be produced ; yet in ſome caſes, 
(as in proof of any general cuſtoms, or matters of com- 
mon tradition or repute,) the courts admit of hear/ay evi- 
dence, or an account of what perſons deceaſed have de- 
clared in their life-time: but ſuch evidence will not be 
received of any particular facts. So too, books of ac- 
counts, or ſhop-books, are not allowed of themſelves to 
be given in evidence for the owner, but a ſervant who 
made the entry may have recourſe to them to refreſh his 
memory: and, if ſuch ſervant (who was accuſtomed to- 
make thoſe entries) be dead, and his hand be proved, 
the book may be read in evidence. Bull, N. P. 282, 3: 
Salk. 285. But as this kind of evidence, even thus re- 
gulated, would be much too hard upon the buyer at any 
long diſtance of time, the Sat. 7 Fac. 1. c. 12, (the pen- 
ners of which ſeem to have imagined that the books of 
themſelves were evidence at Common-law) confines this 
ſpecies of proof to ſuch tranſactions as have happened 
within one year before the action brought; unleſs between 
merchant aud merchant in the uſual intercourle of trade. 
For accounts of ſo recent a date, if erroneous, may more 
eaſily be unravelled and adjuſted. 

With regard to paro/ Evidence, or Mines; there is 
a proceſs to bring them in by writ of /ub@na ad be itt an- 
dum; which commands them, laying aſide all pretences 
and excuſes, to appear at the trial on pain of one hundred 
pounds, to be forfeited to the king; to which the Sar. 
5 Elix. c. 9, has added a penalty of 107. to the party 
aggrieved, and damages equivalent to the loſs ſuſtained 
by want of his evidence. But no witneſs, unleſs his 
reaſonable expences be tendered him, is bound to ap- 
pear at all; nor if he appears, is he bound to give 
evidence till ſuch charges are actually paid him: except 
he reſides within the bills of mortality, and is ſum- 
moned to give evidence within the lame. Ibis compul- 
ſory proceſs, to bring in unwilling witneſſes, and the 
additional terrors of an attachment in caſe of diſobe- 
dience, are of excellent uſe in the thorough inveſtigation 
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Ai witn:f8*s of whateGer religion or country, that 
hive the uſe of their reaſon, are to be received and 
examined, except ſuch a3 are fam, or ſuch as are 
z/'tireftid in the event of the cauſe. All others are com- 


potent witneſſes; though the jury from cther circum- 


ances will judge of their crediôility. Infamous perſons 
are ſuch as may be challenged as jurors, propter delictum; 
and therefore ſhall never be admitted to give evidence 


to inform that jury, with whom they were too ſcanda- 


lous to aſſociate. Intereſted witneſſes may be examined 
upon a gr dire, if ſuſpected to be ſecretly concerned 
in the event; or their intereſt may be proved in court. 
Which lau is the only method of ſupporting an objec- 
tion to the former claſs; for no man 1s to be examined 
to prove his own inſamy. And no counſe}, attorney, 
or other perſon, intruited with the ſecrets of the cauſe 
by the party himſelf, ſhall be compelled, or perhaps al- 
lowed, to give evidence of ſuch converſation or matters 


of privacy, as came to his knowledge by virtue of ſuch 


truſt and confidence: but he may be examined as to 


mere matters of fact, as the execution of a deed or the 


like, which might have come to his knowledge with- 


out being intrulled in the cauſe. Bull. N. P. 284: 1 


Jun. 97» 


One witneſs (if credible) is /uficizn! evidence to a 
Jury of any ſingle fact; though undoubtedly the con- 
currence of two or more corroborates the proof. Yet 


our law conſiders that there are many tranſactions to 


which only one perſon is privy ; and therefore does not 
always demand the teſtimony of two, as the civil law 
univerſally requires. 

Poſitive proof is always required, where from the 
nature of the caſe it appears it might poſſibly have been 
had. But, next to poſitive proof, circumſtantial evidence 
or the doctrine of pre/umptions mult take place: for when 
the fact itſelf cannot be demonſtratively evinced, that 
which comes neareſt to the proof of the fact, is the proof 


of ſuch circumſtances which either zece/aril, or ꝝſually at- 


tend ſuch facts; and theſe are called preſumptions, which 


are only to be relied upon till the contrary be actually 


proved. Stabitur praſumptioni donec probetur in contrarium. 
Co, Litt. 373. Violent preſumption is many times equal to 


full proof; for there thoſe circumſtances appear, which 
neceſſarily attend the fact. 13:4, 6. As if a landlord ſues for 


rent due at Michaclmas 1754, and the tenant cannot prove 
the payment, but produces an acquittance for rent due at 
a ſubſequent time, in full of all demands, this is a violent 
preſumption of his having paid the former rent, and is 
equivaleat to full proof; for though the actual pay- 
ment is not proved, yet the acquittance in full of all 
demands is proved, which could not be without ſuch 
payment; and it therefore induces fo forcible a preſump- 
tion, that no proof ſhall be admitted to the contrary. 


_ 'Gilb. Evid. 161. Probatl: preſumption ariſing from ſuch 


circumſtances as wv/ually attend the fact, hath alſo its 
due weight: as if, in a ſuit for rent due in 1754, the 
tenant proves the payment of the rent due in 1755; 
this will prevail to exonerate the tenant ; (Co. Li, 
373;) unleſs it be clearly ſhewn that the rent of 1754, 
was retained for ſome ſpecial reaſon, or that there was 
ſome fraud or miſtake: for otherwiſe it will be pre- 
ſumed to have been paid before that in 1755, as it is 
moſt uſual to receive firſt the rents of longeit ſtanding. 
Light, or raſh preſumptions have no weight or validity 
at all. ; 

| I 


| 
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The oath adminiſtered to the witneſs, is not only that 
what he depoſes ſhall be true, but that he ſhall alſo de- 
poſe the 7w/o/e truth: ſo that be is not to conceal any 
part of what he knows, whether interrogated particu- 
larly to that point or not. And all this evidence is to 
be given in open court, in the preſence of the parties, 
their attorney, the counſel, and all by-ſtanders; and be- 
fore the judge and jury: each party having liberty to 
except to it's competency, which exceptions are pub- 
lickly ſtated, and by the judge are openly and pub- 
lickly allowed or diſallowed, in the face of the country. 
And if either in his directions or deciſions he mis-ſtatcs 
the law by ignorance, inadvertence, or deſign, the coun- 
ſe] on either ſide may require him publickly to ſeal a 
bill of exceptions; lating the point wherein he is ſup— 
poſed to err: See title Bill of Exceptions —Or if the legal 
effect of a record or other evidence is doubted, this may 
be tried on a Demurrer to Evidence; See that title.—3 
Comm. 367—372. 

The true theory of Evidence is admirably explained 
in Bull. Ni. Pri. part VI. from Gilbert's Lax of Evidence ; 
and it concludes with taking a view of all the general 
Rules of Evidence together, from whence the following 
abſtract is given. 8 

1. The firſt general rule is that the beſt evidence muſt 
be given that the nature of the thing is capable of. The 
true meaning of this rule is that no ſuch evidence ſhall 
be brought as ex zatura rei ſuppoſes till a greater evi- 
dence behind; in the party's poſſeſſion or power, for ſuch 
evidence is altogether inſuflicient and proves nothing. 
But if it is proved that an original deed, will, Cc. is in 
the hands of the adverſe party, or is deſtroyed without 
default of the party who ought to produce it, a copy 
will be admitted; becauſe then ſuch copy is the beſt 
evidence. 

2. No perſon intereſted in the que/i»z can be a wit- 
neſs. There is no rule ia more general uſe and none 
that is ſo little underſtood. See 1 Term Rep. 302. And 


there are ſome exceptions to it. e.g. 1, A party intereſted 


will be admitted in a criminal proſecution in moſt in- 
Rances ; 2. he may be admitted for the ſake of trade 
and the common uſage of buſineſs; as porters, appren— 
tices, Oc. to prove delivery of goods, Wc. though it tend 
to clear themſelves of neglea. See 3 Ie Rep. 29: Str, 
647, 1083. 3. Where no other evidence is reaſonably 
to be expected. 4. Where he acquires the intereſt by 
his own act, after the party who calls him as a witneſs 
has a right to his evidence. 5. Where the poſlibility of 
intereſt. is very remote. See 1 Term Rep. 163, 4, and 
more at length, this title, Div. II. 1. 

3. Ihe third general rule is, that hearſay is no evi- 
dence.— For no evidence is to be admitted but what is 
upon oath and if the firſt ſpeech were without oath, 
another oath that there was ſuch a ſpeech makes it no 
more. Beſides, if the ſpeaker be living, it is not the beſt 
evidence, But hearſay has been admitted in corrobora- 
tion of a witneſs's teſtimony. 

4. In all caſes where a general character or behaviour 
is put in iſſue, evidence of particular facts may be ad- 
mitted; but not where it comes in collaterally. 

5. Ambiguitas verborum latens verification: ſuppletur, nam 
quod ex fatto oritur ambiguum, wverificatione facti tollitur. 

6. In every iſſue the aftirmative is to be proved. A 
negative cannot regularly be proved, and therefore it is 


- ſuiticient to deny what is affirmed until it be proved: 


but 
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but when the affirmative is proved, the other party may | 


conteſt it with oppoſite proofs, of ſome matter or pro- 
ſition totally inconſiſtent with what is affirmed. 

7. No evidence need be given of what is agreed by 
the pleadings. For the jury are only ſworn to try the 
matter in iſſue between the parties, ſo that nothing elſe 
is properly before them, 

8. Whenſoever a man cannot have the advantage of 
the ſpecial matter by pleading, he may give it in evidence 
on the general iſſue. See title Pleading. 

9. If the ſubſtance of the iſſue be proved, it is ſuffici- 
ent. As to this, ſee alſo titles Pleading; Modo et Forma. 


The doctrine of evidence ix CRIMINAL Cas Es is, in 
moſt reſpects, the ſame as that upon civil actions. There 
are however a few leading points, wherein by ſeveral 
ſtatutes and reſolutions a difference is made between 
civil and criminal evidence. 

1. In all caſes of high treaſon, petit treaſon, and miſ- 
priſion of treaſon, by Stats. 1 Ed. 6. c. 12, and 5&6 


Ed. 6. c. 11, two lawful witneſſes are required to convict | 


a priſoner ; unleſs he ſhall willingly and without violence 
confeſs the ſame. By Stat. 1 & 2 P. G M. c. 10, a far- 
ther exception is made as to treaſons in counterfeiting 
the King's ſeals or ſignatures, and treaſons concerning 
coin current within this realm ; and more particularly 
by c. 11, the offences of importing counterfeit foreign 
money current in this kingdom, and impairing, coun - 
terfeiting, or forging any current coin. The Sars. 8 U 
9 z. c. 25: 15 & 16 Geo, 2. c. 28, in their ſubſequent 
extenſions of this ſpecies of treaſon do alſo provide, 
that the offenders may be indicted, arraigned, tried, 
convicted and attainted, by the like evidence, and in 
ſuch manner and form, as may be had and uſed againſt 
offenders for counterfeiting the King's money. But by 
Stat. 7 V. z. c. 3, in proſecutions for theſe treaſons to 
which that act extends, the ſame rule (of requiring 79 
witneſſes) is again enforced; with this addition, that 
the cenfeſtem of the priſoner, which ſhall countervail the 
neceflity of ſuch proof, muſt be in open court, In the 
conſtruction of which act it hath been holden, that a 
confeſſion of the priſoner, taken out of court, before 
a magiſtrate or perſon having competent authority to 
take it, and proved by two witneſles; is ſufticient to 
convict him of treaſon, Fefter 240, 4. But haſty un- 
guarded confeſſions, made to perſons having no ſuch 
authority, ought not to be admitted as evidence under 
this ſtatute. And indeed, even in caſes of felony at the 
Common-law, they are the weakeſt and moſt ſuſpicious 
of all teſtimony ; ever liable to be obtained by artifice, 
falſe hopes, promiſes of favour, or menaces ; ſeldom re. 
membered accurately, or reported with due preciſion; 
and incapable in their nature of beirg diſproved by 
other negative evidence. By the ſame Stat. 7 W. 3. c. 3, 
it is declared that both witneſſes mult be to the fame 
overt act of treaſon ; or one to one overt act, and the other 
to another overt act of the ſame ſpecies of treaſon, and not 
of diltin& heads or kinds: and no evidence ſhall be ad- 
mitted to prove any overt act not expreſs]y laid in the 
indiament. Sce 2 State Trials 144: Fofter 235. And there- 
fore in Sir John Fenwick's caſe, in King T illiam's time, 
where there was but one witneſs, an act of parliament, 
(Stat. 8 W. z. c.4,) was made on purpoſe to attaint him 
of treaſon, and he was executed. 5 State 1rials 40. But 
io almoſt every other accuſation, one poſitive witneſs is 


ſufficient ; except in caſes of indictments for perjury, where 


one witneſs is not ſufficient, becauſe then there is only 
one oath againſt another. 10 Med. 194. 


2. From the reverſal of colonel Sydney's attainder by 
act of parliament in 1689, (8 State Trials 472,) it may 


be collected that the ere ſimilitude of hand-writing in 
two papers ſhewn to a jury, without other concurrent 


teſtimony, is no evidence that both were written by- 
the ſame perſon. 2 Hawk. P. C. 431 ; yet undoubtedly- 
the teftimony of witneſſes, well acquainted with the- 
party's hand, that they believe the paper in queflion to 


have been written by him, is evidence to be left to a 
Jury. Lord Preſton's caſe, A. D. 1690, 4 State Trials 463. 
Francia's caſe A. D. 1716, 6 State Trials 6g: Layer's caſe 
A. D. 1722, Ibid. 279: Henzey's caſe, A. D. 1758: 4 
Burr. 64.4. 


3. By the Stat. 21 Zac. 1. c. 27, a mother of a baſtard; 
child, concealing its death, muſt prove by one witneſs - 
that the child was born dead; otherwiſe ſuch conceal-. 
ment ſhall be evidence of her having murdered it. See 


title Baſtard. 
4. All preſumptive evidence of felony ſhould be ad- 


mitted cautiouſly : for the law holds, that it is better that 


ten guilty perſons eſcape, than that one innocent ſuffer. 


And Sir Matthew Hale in particular lays down two rules 


molt prudent and neceſſary to be obſerved. 1. Never 
to convict a man for ſtealing the goods of a perſon un- 
known, merely becauſe he will give no account how he 
came by them, unleſs an actual felony be proved of 
ſuch goods: and, 2. Never to convit any perſon of 


murder or manſlaughter, till at leaſt the body be found 
dead: on account of two inſtances he mentions, where 


perſons were executed for the murder of others, who 
were then alive, but miiling. 2 Hal. P. C. 200. 

Laſtly it was an antient and commonly received prac- 
tice, (1 State Trials paſſim,) that as counſel was not al- 


lowed to any priſoner accuſed of a capital crime, fo. 


neither ſhould he be ſuffered to exculpate himſelf by 
the teſtimony of any witneſſes. And therefore it de- 
ſerves to be remembered to the honour of May IJ, that 
ſhe firſt defired ſuch evidence to be received in a court 
of juſtice, Afterwards in one particular inſtance (when 
en.bezzling the queen's military ſtores was made felony 
by Stat. 31 Eliz.c. 4.) it was provided that any perſon, 
impeached for ſuch felony, “ ſhould be received and ad- 
mitted to make any lawful proof that he could, by law- 
ſul witneſs or otherwiſe, for his diſeharpe and defence; 
and in general the courts grew ſo heartily aſhamed of a 
doarine ſo unreaſonable and oppretfive, that a practice 


was gradually introduced of examining witneſſes for the 
priſoner, but not upon oath. 2 Buff. 147 : Cre. Cer. 292. 


The conſequence of this ſtill was, that the jury gave 
leſs credit to the priſoner's evidence, than to that 
produced by the Crown. Sir Edward Cite protens very 


ſtrongly againſt this tyrannical practice; declaring that 


he never read in any act of parliament, book, cate, or 
record, that in criminal cafes the party accuſed ſhall 
not have witneſſes ſworn for him; and therefore there is 


not ſo much as /cirtilla juris aguink it. 3 14, 79. See 
alſo 2 Hal. P. C. 283, and his Summary 264. And the 


Houſe of Commons were ſy ſenſible ct tbis ablurdity, 


that, in the bill for aboiithing hoſtilities between EAguEm. 


and Scotland, (Stat. 4 Fac. I. c. 1,) when felonies com- 


mitted by Engliſemen in Scotland were ordered to be tried 
3X; in 


a 


U 
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in one of the three Northern counties, they infiſted on 


a clauſe and carried it againſt tne efforts of both the 
Crown and the Houſe of Lords, againſt the practice in 
the courts of Exgland, and the expreſs law of Scotland, 
* that in all ſuch trials for the better diſcovery of the 
truth, and the better information of the conſciences of the 


jury and juſtices, there ſhall be allowed to the party 


arraigned the benefit of ſuch credible witneſſes, to be 
examined upon oath as can be produced for his clearing 
and juſtification.” At length by Stat. 7 M. 3. c. 3, the 
ſame meaſure of juſtice was eſtabliſhed throughout all 
the realm, in caſes of treaſon within the act: and it was 
afterwards declared by Stat. 1 Ann, fl. 2. c. ꝙ, that in all 
caſes of treaſon and felony, all witneſſes for the priſoner 
ſhould be examined upon oath, in like manner as the 
witneſles again him. 4 Comm. 356—360. | 


Having given the foregoing general view, more minute 
inſormation on this ſubje& may be thus claſſed, 


I, Of written Evidence: Wherein of Matters of Record 
as alſo of Writings under Seal, and other Writings 
and Depgſitions in Chancery or other Courts, 

II. Unwritten Evidence: Wherein— 

r. Who may be Witneſſes. 


2. Of the Number of Witneſſes, and of compelling them 


10 appear ; as alſo of the Manner of their giving 
Evidence, 


3. Of parel, preſumptive, and hear-ſay Evidence, 


I. Evidence by records and wri:ings, Is where acts of par- 
laments, ſtatutes, judgments, fines and recoveries, pro- 
ceedings of courts, and deeds, Sc. are admitted as vi- 
dence. A general act of parliament may be given in evi- 
dence ; and need not be pleaded ; and of theſe the printed 
ftatute-book is good evidence: But in the cale of a private 
act, a copy of it is to be examined by the records of par- 
liament, and it is to be pleaded. Trials per pais 177, 232. 
Journals and other proceedings in the Houſe of Commons 


have been held to be no evidence. State Trials, wel. 3.470; 


Though it is otherwiſe, vol. 3. 800. A hiſtory of En- 
gland, or printed trial, may not be read as evidence. 1 
Lil. 55 7. Camden's Britannia was not allowed as evidence: 
But it has been held, that an hiſtory may be evidence of 
the general hiſtory of the realm, though not of a particu- 
lar cuitom, Sc. Skinner's Rep. 623. 

An exemplification of the inrolment of letters patent 
under the great ſeal, may be pleaded in evidence. 2 Inft. 


173. This exemplification is a copy or tranſcript of letters 


patent made from the inrollment thereof, and ſealed with 
the great ſeal. But neither an exemplification nor conſta- 
was pleadable at Common-law, becauſe there was only 
the tenor of an enrollment ; and the tenor of a record 
is not pleadable ; but they are now pleadable by Stats. 
3 & 4 E. 6 c. 4: 13 Eliz. c. 6. 

A patent may be exemplified under the great ſeal in 
Chancery; and alſo any record or judgment in any of 
the courts at WY/eftminfter, under the proper ſeal of each 


court: all which exemplifications may be given in evi- 


. dence to a jury. 1 L. 533: Se. 134. A rule made, 


or writ filed, in any court at ///2:n//er, may be exemp- 
lified in the court where made or filed. But nothing but 
matter of record ought to be exemplified. 3 1,7. 173. 
Records and inrulments prove themſelves ; and a copy 
of à record or inrolments ſworn to, may be given in 
evidence. Co. Lit. 117, 262. A tranſcript of a record in 
A 


| 


another court, may be given in evidence to a jury. 1 Li], 
Abr. 551. There is a difference between pleading a re- 
cord, and giving the record in evidence; if it be plead- 
ed, it mult be /ab pede fipilli, or the judges cannot 
judge thereof : Though where it is given in evidence, if it 
be not under the ſeal, the jury may find the ſame, if they 
have other good matter of inducement to prove it. She“ 
Red. $3. | - 

A fine or recovery may be given in evidence, without 
vouching the roll of the recovery; for the part indented 
is the uſual evidence that there is ſuch a fine: But it is 
ſaid the fine ought to be ſhewn with the proclamations under 
ſeal. 10 Rep. 92: 2 Rol. Abr. 574. ; 

By Stat. 14 Gee. 2. c. 20, where any perſon has pur- 
chaſed or ſhall purchaſe for a valuable conſideration, any 
eſtate, whereof a recovery was neceſſary to complete the 
ticle, ſuch perſon, and all claiming under him, having 
been in poſſeſſion from the time of ſuch purchaſe, ſhall 
and may after the end of 20 years from the time of ſuch 
purchaſe, produce in evidence the deed, making a tenant 
to the præcipe, and declaring the uſes; and the deed ſo 
produced (the execution thereof being duly proved) ſhall 
be deemed ſufficient evidence, that ſuch recovery was 
duly ſuffered, in caſe no record can be found of ſuch re- 
covery, or the ſame ſhould appear not regularly entered, 
Provided the perſon making ſuch deed had a ſufficient 
eſtate, and power to make a tenant to the precipe, and to 
ſuffer ſuch common recovery. 

A record of an inferior court, hath been rejected in evi- 
dence, and the party put to prove what was done: And 
proceedings of county courts, courts baron, Sc. may be 
tried by a jury ; for it hath been adjudged, that they 
cannot be proved by the rolls, but by witneſſes. Lit. 75. 
But court-rolls of a court baron, when ſhewn, are good 
evidence ; and in many caſes, copies of the court-rolls are 
allowed as evidence. Trials per pais 178, 228. 

Inrolment of a deed is proved on certifying it by an 
examined atteſted copy ; though inrolment of a deed 
which needs no inrolment, or by which the eſtate does not 
paſs, is only evidence to ſome purpoſes. 3 Lev. 387. 

By Stat. 10 An. c. 18, where any bargain and ſale in- 
rolled is pleaded with a preert, the party to anſwer ſuch 
profert may produce a copy of the inrollment. 

With reſpect to the production of Deeds in evidence, 
the general rule is, that the deed itſelf muſt be given in 
evidence, and muſt be proved by one witneſs at the leaſt. 
But if the oppolite party produce the deed on notice, it 
ſhall be read without any proof of the execution. Bull. 
N. P. 254: 2 Term Rep. 41. | 

An ancient deed proves itſelf, where poſſeſſion has 
gone accordingly ; But later deeds muſt be proved by 
witneſſes. Co. Lit. 6. If all the witnefles to a deed are 
dead, continual and quiet poſſeſſion is preſumptive ei- 
dence of the truth of it; yet it may receive fafther credit 
by compariſon of hands and ſeals. M, Hut. 59g. When 
witneſſes to deeds are dead, their hand-writiug mult be 
proved, 2 Int. 118. And where there are ſeveral wit- 
neſſes to a deed, and they are all dead but o, a e, 
muſt be taken out againſt the liviog witneſs, and ſtrict in- 
quiry made after him, and afiidavitis to be made that he 
cannot be found, before the hand-writing of the deceaied 
witneſievare to be proved. 1 Lill. 556. 

An old deed proved to have been found among deeds 
and evidences of lands, may be given in evidence to a jury; 
though the executing cf it cannot be proved and made 

out, 
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dut. 3 Salk. 153. A deed may be good evidence, though 
the ſeal is broken off: And where a deed is burnt, 
Se. the judges may allow it to be proved by witneſſes, 
that there was ſuch a deed, and this be given in evidence. 
1 Lev. 25. But the court will not allow the jury, on a 
trial at bar, to carry deeds, writings or books with them 
out of court, as evidence to conſider of, but ſuch as have 
been proved : Though by the aſſent of parties, or by aſſent 
of the court without the parties, they may be delivered to 
the jurors. Cy. Eliz. 421. All deeds or writings under 
ſeal, and given in evidence, they may have; and nothing 


which was not given in evidence, for the court gives their 


direction to the jury upon the evidence given in court. 
1 Lil. 313. 

It is dangerous to ſuffer any, who by law ought to ſhew 
forth any deed, to prove in evidence, that there was ſuch 
a deed, which they had ſeen or read, &c. For there 
might be imperfections in the deed, or it may be on con- 
dition, with limitation, c. 10 Rep. 92. A deed, though 
ſealed and delivered, if not ſtamped according to act of 
parliament, cannot be pleaded or given in evidence in any 
court. See Stat, 5 6 . NM. cap. 21, and ſeveral ſuble- 
quent ſtatutes ; the latter of which extend to bills, notes, 
receipts, agreements, Sc. And theſe ſtamps have been fre- 
quently the means of detecting forgeries ; for the Stamp- 
otlice put ſecret marks on the ſtamps, which from time to 
time are varied: ſo that where a deed is forged of a date 
antecedent, it may eaſily be diſcovered by ſtamps being 
upon it, not in uſe at the timeit bears date. Adeedcannot 
be proved by a counterpart of it or copy, if the original 
is in being, and may be had; though it may be when the 
original cannot be procured. Co. Lit. 225: 10 TIS 
The counterpart of an ancient deed hath been allowed to 
be given in evidence. Mad. Caf, 225, But it hath been 
held that the counterpart of a deed, without other cir- 
cumſtances, is not ſufficient evidence; unleſs in caſe of a 
fine, when a counterpart is good evidence of itſelf. 1 
Salk. 287. 

Where a deed was caucelled by fraud, that being 
proved, it was allowed to be evidence in an action under 
the deed. Hetl. 138. The recital of a deed is no evi- 
dence without ſhewing the deed ; or proving that there was 
ſuch a deed, and it is loſt. Co. Lit. 352: Vaugb. 74. 
Recital of a leale, in a deed of releaſe, 1s good evidence, 
that there was ſuch a leaſe againſt the releaſor, and thoſe 
claiming under him; but not agaiaſt others, except there 
be proof that there was ſuch a leaſe, 1 Salk. 286. A ſet- 
tlement ſet forth in a bill in Chancery, and admitted in 
the anſwer ; -and where it was proved that the deed was 
in the poſſeiſion of ſuch a one, &c. hath been adjudged a 
good euidence of the deed of ſettlement where not to be 
found. 5 Mud. 384. 

The probate of a will, when it concerns perſonal eſtate 
only, may be given in evidence : But where title of lands 
is claimed under a will, the original will mutt be thewn, 
not the probate: Though if the will be proved in the 
Chancery, copies of the proceedings there will be ev/deace. 
2 Rol. Abr. 687: Trials per pais 234: 1 Salk. 286: and 
Raym. 335. In certain cates the Ledger-book of the lie- 
| cletiaitical Court in which the will is entered, is ſufticient 


evidence, being a roll or record of the court. Ball. N. P. 


245, 6. | 
bill in Chancery has been admitted as ſlight evidence 
againft the complainant ; An anſwer in Chancery is vi 


dence againſt the defendant himſelf, though not againſt 
others. 1 Vent. 66: Trials perpais 167. But when a party 
gives an anſwer ia Chancery in evidence at a trial, though 
he inſiſt to read only ſuch a part of it; yet the other fide 
may require to have the whole read. 5 Mod. 10. As in 
caſe of a writing permitted to be read to prove one part 
of an evidence, which may be read to prove any other part 
of the evidence given to the jury. 

Depoſitions of witneſſes in Chancery between the ſame 
parties, may be given in evidence at law, if the witneſſes 
are dead, and the bill and anſwer proved. Trials per pas; 
167, 207, 234. Regularly depoſitions in Chancery, of a 
witneſs, may not be given in evidence, if he be alive; un- 
leſs he be in another kingdom, not ſubject to the dominion 
of our King. Iid. 359. Butdepolitions in Chancery, at- 
ter anſwer, between the ſame parties, may be read as 
evidence, though the witneſſes are not dead, if they cannot 
be found on ſearch. Shower 3: 1 Salk. 278. Depoſitions 
in Chancery in perpetuam rei memoriam, are not to be 
given in evidence, ſo long as the parties are living, 1 
Salk. 286. And it hath been adjudged, that theſe de- 
poſitions to perpetuate teſtimony, on a bill exhibited, ſhall 
not be admitted as evidence at a trial at law, except an 
anſwer be put in. Raym. 335. If depoſitions are taken 
out of the realm, he who makes them is ſuppoſed there 
ſtill, and they ſhall be read as evidence; but if it appears 
he is in England, they cannot be read, but he muſt come 
in perſon. 1 Lil. 555. Things done beyond ſea may be 
be given in evidence to a jury; and the teſtimony of a 


public notary of things done in a foreign country, will be 


good evidence. 6 Rep. 47. 

Depoſitions cannot be given in evidence againſt any 
perſon who was not party to the ſuit; and the reaſon is, 
becauſe he had not liberty to croſs-examine the witneſſes ; 
and it 1s againſt natural juſtice that a man ſhould be 
concluded in a cauſe to which he never was a party. 
Hardr. 22, 472: Bund. 50. pl. 84—91: pl. 148—321. 71. 
403: 9 Mod. 229: Carib. 181: Fern. 113: Gilb. Evid, 
62 : Ch. Prec. 212. See this Dict. title Depoſtions. 

Depoſitions in the Eccleſiaſtical courts may not be 
given in evidence to a jury at a trial; but a ſentence may 
in a cauſe of tithes, Cc. And the ſentence of the Spi- 
ritual court is concluſive evidence in cauſes within their 
juriſdiction. 1 Salk. 290: 2 Nel}. Abr. 761. 

Depolitions before a coroner are admuted as evidence, 
the witneſles being dead. 1 Lev. 180: Likewiſe they 
have been admitted where a witneſs hath gone beyord 
ſea. 2 NCH. Abr. 760. The confeſſion of a priſoner be. 
fore a magiſtrate, Sc. may be given in evidence again 
him: See 2 Hate. P. C. c. 46. and the notes there, 
The examination of an offender need not to be on oath, 
but muſt be ſubſcribed by him, if he confeſſes the fact ; 
and then be given in evidence upon oath by the jullice 
of the peace who took the ſame. The examination of 
others mult be on oath, and proved by the juſtice, or his 
clerk, c. as to their evidence, if they are dead, unable 
to travel, or kept away by the priſoner. H. P. C. 19, 
162: Kel. 18, 55: Woed"s [nft. 647. 

Ihe exan.ination of an informer before a juſtice, taken 
on oath, and ſubſcribed, may be given in evidence on a 
trial if he be dead, or not able to travel, Cc. which is to 
be made out on oath. 2 Hawk, P. C. c. 46. 

By Stats, t 2 P. GM. c. 13: 283 P. O A. c. 10, 
Juſtices of peace ſhall examine perſons brought before 
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them for felony, and thoſe who brought them, and cer- 
tify ſuch gxamination to the next gaol-delivery: but the 
examination of the priſoner ſhall be without oath, and the 
others upon oath; and theſe examinations ſhall be read 
againſt an offender upon an indictment, if the witneſſes 
be dead. Bull. N. P. 242. | 

A verdi& againſt one, under whom either the plaintiff 
or defendant claims, may be given in evidence againfl the 
party ſo claiming z but not if neither claim under it. 
Mich. 1656. B. R. In ejectment where the plaintiff hath 
title to ſeveral lands, and brings action of ejectment againſt 
ſeveral defendants, if he recovers againſt one, he ſhall 
not give that verdict in evidence againſt the reſt. 3 Mod. 
141. 
oo 2 court of common law, a decree in Chancery is 
no evidence. Letters may be produced as evidence againſt 
a man, in treaſon, Sc. Although a witneſs ſwear to 
the hand and contents of a letter, if he never ſaw the 
party write, he ſhall not be allowed as evidence. Skin. 673. 


In general caſes the witneſs ſhonld have gained his 


knowledge from ſeeing the party write ; but under ſome 
circumitances, that is not neceſſary ; as where the hand- 
writing to be proved is of a perſon reſiding abroad, one 
who has frequently received letters from him in a courſe 
of correſpondence, would be admitted to prove it though 
he had never ſee him write.—-So where the antiquity of 
the writing makes it impoſſible for any living witneſs to 
ſwear he ever ſaw the party write. On an inditment for 
writing a treaſonable libel; proof of the hand-writing is 
ſufficient, without proof of the actual writing. Bull. N. P. 
236. 
"Since no witneſſes are preſent when goldſmiths? notes or 
promiſſory notes are given, ſuch notes are allowed as evi- 
dence of the receipt of money, or other thing. 1 Salk. 283. 
A church-book ſome writers ſay is not to be admitted as 
evidence; though others ſay it may. Oo. Elix. 411. It 
is ſaid copies of public books of corporations, Oc. ſhall 
be evidence. I Lev. 25: I Lil. 551. But as to books of 


corporations, where things are entered not of record, the 


originals are to be produced as evidence. | 
A pedigree drawn by a herald at arms, will not be 
admitted for evidence, without ſhewing the records or 
ancient books from whence taken ; for the entries in the 
berald's office are no records, but only circumſtantial 
evidence: But a copy of an inſcription on a grave-ſtone, 
has been given in ev.dence in ſuch a caſe. 2 Rol. Abr. 
686, 687. An almanack wherein the father had writ 
the day of the nativity of his ſon was allowed in ew::dence 
to prove the nonage of the ſon. Raym. 84. 
Mattter in law ought not to be given in evidence at a 
trial, but only matters of fact, unleſs it be in caſe of a 
ſpecial verdict ; matter in law is diſputable, and reſerved 
to be ſpoken to in arreſt of judgment. Yaugh. 143. 
147. In debt the defendant may give in evidence, that 
he paid money on an obligation before the day, Sc. 2 
Nelf. Abr. 755. And a releaſe may be given in evidence 
en ml debet. 5 Mod. 18. Though in iadeditatus afſump- 
ft the plaintiff ſhall not give any ſpecialty in evidence to 
prove his debt, as a bond, indenture, &c. becauſe he 
may bring action of debt upon that ſpecialty. Mor 3 40. 
Entry and expulſion may be given in evidence in debt 
for tent: Coverture may be given in evidence to avoid 
a deed, Sc. Mad. Caſ. 230. Uſurious contracts, Qc. 
may be given in evidence. 2 Nel/, 756. Fraud may be 
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given in evidence, on the general iſſue: And tampering 
with witneſſes may be given in evidence againſt a party 
Sc. 5 Rep. 60. But many things are to be pleaded; 
as juſtifications without title, in treſpaſs, Sc. and can- 
not be given in evidence upon Not guilty, Trials per 
pais 404. If in treſpaſs Not guilty be pleaded; a li- 
cence may not be given in evidence to excuſe the treſ- 
paſſor ; for it muſt be pleaded. Ke. 59. And if the iſ- 
ſue in detinue is non detinet, it ſhall not be given in evi- 
dence that the goods were pledged for money, and the 
money not paid ; this is not good without pleading it: 
Bat a gift of the goods by the plaintiff may be given in 
evidence. Co. Lit. 283. But in an action of rover, for 
goods, evidence that they were pledged, for money lent 
or owing, and the money not being paid, or tendered, 
is a good bar to the action. ö 

So in an iſſue in waſte, no waſte done, the defendant 
may give in evidence, that it came by lightning, 
tempeſt, or enemies; but that he repaired before ation 
brought, muſt be ſpecially pleaded, c. 1 Ii. 282. If 
an iſſue be taken on the cutting of twenty oaks, evidence 
may be for ten; becauſe either is a breach of covenant 
not to do waſte, 2 Shep. Abr. 142. In ejettione firma, 
the plaintiff declares for 100 acres of land, and gives evi- 
dence only for forty, it will be good for ſo much. Co. 
Eliz. 13. But if the point in iſſue be the ſealing and 
delivery of a leaſe, and the witneſſes prove it ſealed and 
delivered, but did not know the leſſor that ſealed it: Or 
where proof is not made of /ivery and ſeifin, on iſſue of 
a leaſe for life: Or if on an iſſue upon a taking by capias 


| ad ſatisfaciendum, and evidence be of taking by capias ut- 


lagatum, &c ; in all theſe caſes the evidence will not be good 
to maintain the iſſue. Plowd. 14: Kelw. 55, 59: Hob. 55. 
See further titles Pleading : General 1ue : Copy. 


II. 1. The King cannot be a witneſs under his fign 
manual, Cc. 2 Rol. Abr. 686. Though it has been al- 
lowed he may, in relation to' a promiſe made in behalf 
of another. Hob. 213. A peer produced as an evidence, 
ougat to be ſworn. 3 Keb. 631, It is no exception to 
an evidence, that he is a judge, or a juror, to try the 
perſon; for a jadge may give evidence going off from 
the Bench. 2 Hawk, P. C. c. 46. And a juror may be an 
evidence as to his particular knowledge ; but then it 
muſt be on examination in open court, not before his 
brother jurors. 1 Lill. 552. Members of corporations ſhall 
be admitted or refuſed to give evidence in actions brought 
by corporations, as their intereſt is ſmall er great ; 
whereby it may be judged whether they will be partial 
or not. 2 Lev. 231, 241. But they will not generally be 
admitted; though inhabitants not free of the corpora- 
tion may be good witneſſes for the corporation, as their 
intereſt is not concerned; and members may be disfran- 
chiſed on theſe occaſions. bid. 236. 

In actions againſt church-wardens and overſeers of the 
poor for recovery of money mis-ſpent on the pariſh ac- 
count, the evidence of the pariſhioners, not receiving 
alms, ſhall be allowed. Sat. 30 4 V. &. cap. 11. In 
informations or indictments for not repairing highways 
and bridges, the evidence of the inhabitants of the town, 
corporation, Sc. where ſuch highways lie, ſhall be ad- 
mitted. Stat. 1 Ann. cap. 18. ; 

By Stat. 27 Geo. 3. c. 29, In actions on penal ſtatutes, 


inhabitants of any place are witneſſes to prove an offence, 
| though. 
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though the penalty be given to the poor, or otherwiſe 
for the benefit of the ſaid pariſh or place, provided the 
enalty does not exceed 20 /. 

Kinſmen, though never ſo near, tenants, ſervants, 

maſters, attornies for their clients, and all others that 
are not infamous, and which want not underſtanding or 
are not partes in intereſt, may give evidence in a cauſe ; 
though the credit of ſervants is left to the jury. 2 Rol. 
Ar. 685 : 1 Vent. 243. A counſellor, attorney, or ſo- 
licitor, 1s not to be examined as an evidence againſt their 
clients, becauſe they are obliged to keep their ſecrets; 
but they may be examined, as to any thing of their own 
knowledge before retained, not as counſel or attorney, 
Ec. 1 Vent. 97. 
The bail cannot be an evidence for his principal. If 
the plaintiff makes one a defendant in the ſuit, on pur- 
poſe to impeach his teſtimony, under a pretence of his 
being a party in intereſt, he may nevertheleſs be examined 
de bene eſſe; and if the plaintiff prove no cauſe of action 
agaialt him, his evidence ſhall be allowed in the cauſe, 
2 Lill. Abr. 701. But in civil ſuits, and indictments for 
treſpaſſes, c. the plaintiff or proſecutor uſually goes 
through his evidence, and thoſe defendants who are not 
affected, are ſometimes by direction of the judge, acquit- 
ted, and then give evidence for the other defendant or 
defendants, and ſometimes they have been examined, 
without the form of an acquittal. If a man makes him- 
ſelf a party in intereſt, after a plaintiff or defendant has 
an intereſt in his evidence, he may not by this deprive 
them of the benefit of his teſtimony. Sin. Rep. 586. 

One that hath alegacy given him by will, is not a good 
witneſs to prove the will ; but if he releaſe his legacy, he 
may be a good evidence. Skin. 704. It is the ſame of a 
deed; he that claims any benefit by it, may not be an 
evidence to prove that deed, in regard of his intereſt : 
And a perſon any ways concerned 1n the ſame title of 
land in queſtion, will not be admitted as evidence. Id. 
705. But it has been held, that an heir apparent may 
be a witneſs concerning a title of land; and yet a re- 
mainder-man, who hath a preſent intereſt, cannot. 1 
Salk. 385. If a legatee is permitted to be ſworn and ex- 
amined, the counſel cannot afterwards except againſt his 
evidence, 1 Ld. Raym.730. 

To obviate all difficulties and inconveniences, it is en- 
added by S:at. 25 Cc. 2.c. 6, That any deviſe to a perſon 
being witneſs to any will or codicil, ſhall be void: And 
ſuch perſon ſhall be admitted as a witneſs—And that any 
_ creditor atteſting a will or codicil, by which his debt is 
charged upon land, ſhall be admitted as a witneſs to the 
execution, notwithſtanding ſuch charge—The cet of 
every ſuch witnels being left to the conſideration of the 
court and jury. 

Witneſles competent at law, are competent to prove a 
nuncupative will by S7az. 4 Ann c. 16. J 14: The fon of 


| 


a legatee is no witneſs to a will in the ſpiritual court; 


nevertheleſs it is held, he may be a good evidence to prove 
a nuncupative will, within the intent of the ſtatute of 
frauds. 1 IL. Ray. $5. See title all. 

A grantee who is a bare truſtee, it is ſaid, is a good 
witneſs to prove the execution of the deed made to him- 
felf. 1 f. l. 290: If an action is brought againſt many 
perſons for taking of goods, one of them concerned may 
be admitted as an evidence againſt the reſt. Comberb, 367, 
See 1 Med. 282: In criminal caſes, as of robbery on the 


highway, in action againſt the hundred; in rapes of 
women, or where a woman is married by force, Oc. a 
man or a woman may be an evidence in their own cauſe. 
1 Vent. 243, And in private enormous cheats, a perſon 
may give evidence in his own cauſe, where no body elſe 
can be a witneſs of the circumſtances of the fact, but he 
that ſuffers. 1 Salt. 286. Upon an information on the 
ſtatute againſt uſury, he that borrows the money, after 
he hath paid it, may be an evidence; but not before. 
Razm. 191. | 

An alien infdel, may not be an evidence; but a Jero 
may, and be ſworn on the Oli Tefament. 1 Inf, 6. A 
quaker ſhall not be permitted to give evidence in any cri- 
minal cauſe, (unleſs he will take an oath): Though on 
other occaſions, his ſolemn affirmation ſhall be accepted 
inſtead of an oath. Stat. 7 &F 8 W. z. cap. 34. See title 
Luaker.— The oath of a Gentoo ſworn according to the 
circumſtances of his religion, has been admitted in a civil 
matter. 1 Ak. 21. And by Willes, C. J. an infidel in 
general, 1s an admiſſible witneſs, for the term does not 
imply that he 1s an atheiſt; but wherever it appears that 
a witneſs has no idea of a God or religion, he ſhall not be 
permitted to give his teſtimony. 1 At. 40, 45. 

Perſons non /ane memories; thoſe that are attainted of 
conſpiracy, or in a præmunire upon the ſtatute 5 Elis. 
c.1; Popiſb recuſants convict, on the Stat. 3 Zac. I. c. 5, 
are diſabled to give evidence; but ſee contra 1 Hawk, 
P.C.c.12./.6. So perſons convicted of felony, per- 
jury, Sc. And if one by judgment hath ſtood on the 
pillory, or been whipped ; for his infamy he ſhall not be 
admitted to give evidence, whilit the judgment is in force ; 
But the record of conviction mult be produced, on ob- 
jecting againſt his teſtimony ; and the witneſs mall not 
be aſked any queſtion to accuſe himſelf, though his cre. 
dit may be impeached by other evidences, as to his cha- 
rater in general, ſo as not to make proof of particular 
crimes, whereof he hath not been convicted. 3 L,. 1c, 
219: 3 Lev. 426. If after a man hath ſtood in the pil- 
lory, Cc. he be pardoned, he may be an evidence: And 
notwithitanding judgment of the pillory inſers infamy at 
common law; by the civil and canon law it imports no 
infamy, unleſs the cauſe for which the perſon was con- 
victed was infamous; and therefore ſach may be a gocd 
witneſs to a will, if not convicted of any infamous act. 
3 Lev. 426, 427. It has been held, that it is not ſtanding 
in the pillory, diſables a perſon to give evtence; but fan- 
ing there 1% & jule meu fer an enfemon's crime, as fir ger, Co. 
It for a libel, a nran may be a witneſs. 5 Mod. 74: 3 N. 
Abr. 557. 

Pertons excommunicated cannot be witneſſes, becauſe 
being excluded out of the church, they are ſuppoſed not 
to be under the influence of any religion. But perſons 
outlawed may be witneſſes, becauſe they are puniſhed in 
their properties and not in the loſs of their reputation, 
and the outlawry has no manner of influence on their cre- 
dibility. Ball. N. P. 292, 3. 

A man is convicted of felony, and afterwards pardoned, 
he may be a good evidence. Raym. 369. So where burnt 
in the hand, which is 2% a ſtatute pardon ; and it is 
ſaid this burning in the hand reſtores the offender to his 
credit, I. 339. A perſon who was condemned to be 
hanged for burglary, bat having a pardon for tranſpor- 
tation, hath been allowed to be a good evidence. 5 Med. 18. 
One outlawed for treaſon and pardoned may be an evidence. 

Srate 
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State Trials, vol. 3. 515. Perſons acquitted, or guilty of the 
ſame crime, (while they remain unconvicted) may be 
evidence againſt their fellows. Kel. 17. Though no evi- 
dence ought to be given of what an accomplice hath ſaid, 
who is not in the ſame indictment. State Trials, vol. 2. 
414. An informer may be a witneſs, though he is to 
have part of the forfeiture, where no other witneſſes can 
be had. Wood's Inſtit. 598. Members of either Houſe of 
Parliament may be witneſſes on impeachments. State 
Trials, vol. 2. 632. ' 

Ideots, madmen, and children, are excluded from giv- 
ing evidence for want of ſcill and diſcernment. 

2. In addition to what has been already ſaid as to the 
number of witneſſes, we may mention that it is required 


by Stat. 29 Car. 2. cap. 3, That all deviſes of lands ſhall | 


be atteſted and ſubſcribed in the preſence of the teſtator, 
by three or four credible witneſſes, or elſe ſhall be void.” 
See title Will. 27 

If a witneſs, ſerved with a proceſs in a civil cauſe, re- 
fuſe to appear, being tendered reaſonable charges, and 
having no lawful excuſe, action on the caſe lies againſt 
him, whereon damages ſhall be recovered: And a feme 
covert not appearing, action may be brought againſt the 
huſband and her. Stat. 5 Eliz. cap. 9: 1 Leon. 112. 

If there is a doubt that a witneſs will not attend, the 
beſt way is to ſerve him with the original fbpena, keep- 
ing a copy, and if he is at any diſtance from the place of 
trial, tender reaſonable charges : if he does not appear at 
the trial, call him three times on his /ubpmna, and then, if 
occaſion requires, the party may bring his action, or move 
for an attachment. 

In a criminal cauſe, if a witneſs refuſe to appear and 
give evidence, being ſerved with proceſs, the court will 
put off the trial, and grant attachment againſt him ; and, 


as refuſing to give evidence is a great contempt, the party 


may be committed and fined. 1 Salk. 278. 

Preventing evidence to be given againſt a criminal, is 
puniſhable by fine and impriſonment; and a perſon was 
fined one thouſand marks in ſuch a caſe. Hill. 1663. 
B. R. Perſons diſſuading a witneſs from giving evidence, 
Sc. and jurors or others diſcloſing evidence given, are 
likewiſe offences puniſhed by fine and impriſonment. 
2 Hawk. P. C. c. 22. 

By Stat. 26 Geo. 3. c. 71. 5 16, (made to prevent Ve- 
fealing, and which ſee under that head,) The juſtice be- 
fore whom complaint ſhall be made for any offence againſt 
the act, may ſummon any perſon, other than the party 
complained againſt, to appear before him to give evidence; 
and in caſe ſuch perſon thall wilfully refuſe or neglect to 
attend. or give evidence, he ſhall forfeit 101. and in de- 
fault of payment, or in caſe of inability ſhall ſtand com- 
mitted to gaol, for not more than two months, nor leſs 
than one. And fimilar puniſuments are inflictedby other 
ſtatutes. 5 

Where neceſſity requires, witneſſes may be examined 
apart in court, till they have given all they have to ſay 
in evidence; ſo that what one has depoſed, may not in- 
duce another to give his evidence to the ſame effect. 
Horteſc. 5 4. | 

A. witneſs ſhall not be examined where his evidence 
tends to clear. or accuſe himſelf of a crime. State Trials, 
v. 1.557. Nor is he bound to give any anſwer by 
which he confeſſes or accuſes himſelf of any crime. And 
a witneſs ſhall not be croſs-examined till he hath gone 
through the evidence on the {ide whereon produced, bid. 


w'ol. 2. 772. The court in criminal caſes, is to examine 
the witneſſes, and not the priſoner or proſecutors. id. 
ol. 1. 143. Though in caſe of the court, counſel are fre- 
quently admitted to examine the evidence. An evidence 
ſhall not be permitted to read his evidence, but he may 
look on his notes to refreſh his memory. 16id. vol. 4. 45. 
An evidence may not recite his evidence to the jury, 
after gone from the bar, and he hath given his evidence 
in cdurt; if he doth, the verdi& may be ſet aſide. Co. 
Eliz. 159. One that is to be an evidence at a trial, 
ought not to be examined before the trial, but by the 
conſent of both parties, and @ rule of court for that purps/c. 

No evidence ought to be produced againſt a man in a 
trial for his life, but what is given in his preſence, State 
Trials, wel. 4.227. Andevidence ſhall not be given againſt 
the priſoner for any other crime than that for which pro- 
ſecuted. 1bid. vol. 3.947. A priſoner may bring evi- 
dence to prove that the witneſſes gave a different teſtimony 
before a juſtice of peace, or at another trial : though he 
may not call witneſſes to diſprove what his own witneſſes 
have ſworn. /b:d. wel. 2. 623, 792. And no objection can 
be made to the evidence after verdict given. vol. 4. 35. 
It is juſtifiable to maintain or ſubſiſt an evidence, but 
not to give him any reward ; for this, if proved, will 
avoid his teſtimony. 161d. vol. 2. 470. 

A witneſs ſhall not be examined to any thing that does 
not relate to the matter in iſſue. Jid. vol. 2. 343. And 


where an iſſue is not perfect, no evidence can be applied, 


nor can the juſtices proceed to trial. Broawnl. 42, 47, 435. 
If evidence doth not warrant and maintain the ſame 
thing that is in iſſue, the evidence is defective, aud may 
be demurred upon; but proving the ſubſtance is ſufficient. 
Trials per Pais 425. Evidence may be given of facts be- 
fore and after the time they are laid in the indictment. 
And where a place is laid only for a venue in an indict- 
ment, or an appeal, (and not made part of the deſcrip- 
tion of the fact) proof of the ſame crime may be made at 
any other place in the ſame county; and after a crime 
hath been proved in the county where laid, evidence may 
be given of other inſtances of the ſame crime, in another 
county, to ſatisfy the jury. 2 Hawk. P. C. c. 46, 

But where a certain place is made part of the deſcription of 
the fact againſt the defendant, the leaſt variation as to ſuch 
place between the evidence and indictment is fatal. 2 
Hawk. P. C. c. 46. It hath been alſo adjudged, that where 
an indictment ſets forth all the ſpecial matter, in reſpect 
whereof the law implies malice, variance between the 
indictment and evidence as to the circumſtauccs of the fact, 
doth not hurt; ſo that the /ub/ance of the matter be found 
by the evidence. 16:4. 

The burthen of proving lies on the plaintiff; and 
the preſumption ſhall ſtand, until the contrary appear: 
though that which plainly appeareth, need not be given 
in evidence. 7 Rep. 40: Co. Lit. 233. The defendant's 
counſel is to conclude by way of anſwer to the evidence 
given to the jury by the plaintiffs : but he who doth be- 
gin to maintain the iſſue to be tried, ought to conclude 
and ſum up the evidence given, which is no more than 
to put the jury in mind how he hath proved his cauſc. 
r Lill. 55 1. When a witncſs hath been fully examined 
by the party producing him, and croſs examined by 
counſel for the adverſe party, the court will ſometimes 
aſk a queſtion or two of the witneſs, when the jury may 
put any queſtions they think proper to the judge, for 
him to put to the witneſs, after which counſel on either 

ide: 


EVIDENCE. 


fide cannot aſk a ſingle queſtion of the witneſs, without 

leave of the court; and in fact the uſual method is to 

pray the court, if not improper, to aſk ſuch a queſtion, or 
to examine to ſuch a fact, c. which may have dropped 
from the witneſs, after both counſel had finiſhed their ex- 
amination of him. If it is proper and neceſſary, the court 
will do it, otherwiſe not. 

3. It ſeems to have been agreed, as a general rule, 
(even before the ſtatute of frauds and perjurics,) that no 
parol evidence could be admitted to controul what ap- 
peared on the face of a deed or will, not only from the 
danger of perjury, but from a preſumption, that choc ver 
the parties at that time had in contemplat.on, was reduced into 
writing. 5 Co. 68 2.6: 8 Co. 155 a: Kelw. 49. 

But this rule has received a relaxation, eſpecially in the 
courts of equity, where a diſtinction has been taken be- 
tween evidence, that may be gfered to @ jury, and fuch as 
may be uſed only to inform the conſeience of the court ; vix. 
that in the u caſe no ſuch evidence ſhould be admitted; 
becauſe the jury might be inveigled thereby ; but that in 
the /econd it could do no hurt, becauſe the court were 

judges of the whole matter, and could diſtinguiſh what 
weight and ſtreſs ought to be laid on ſuch evidence. 2 Vern. 

R , 625, 

* 1 to SI a fact, parol evidence hath been ad- 
mitted to explain the intent of the teſtator: as Where the 
teſtator had two ſons both named 7%, and he deviſed 
lands to his ſon 7%; here parol evidence was admitted 
to ſhew which of his ſons he meant; and it being proved, 
that one of his ſons of that name had been abſent ſeveral 
years beyond fea, and that the tellator apprehended that 
he was dead, the deviſe was held good, and that the other 
ſhould take; for without ſuch evidence the will mult 
be void. 2 Fern. 98, 337, 625. So parol evidence may 
be admitted to explain the intent of a teſtator in cancel- 
liog a will. Cowp. 53. 

Pars evidence to prove that a bond was given, in lieu 
of dower, refuſed. 1 //7//.34. Pare! proof admitted that the 
teſtator intended his wife execu/rix ſhould have the reſidue 
undiſpoſed of. Id. 312. Debt upon bond with condi- 


tion for payment of money to Lydia Dovey, Who is a 


third perion, ſhe declares the defendant owes her no- 
thing, and upon proof thereof, a verdi& was for the de- 
tendant; ſuch declaration was properly given in evi- 
dence, for Lydia Dovey is to be conſidered as the real 
plaintiff. 1d. 257. 

Parol evidence ſhall not be admitted to annul or ſubſtan- 
tially vary a written agreement. 3 UI. 275: Str. 794: 
3 Term Rep. 5 90. So parol evidence ſhall not be received, 
to prove an additional rent payzble by a tenant, beyond 
that expreſſed in the written agreement for a leaſe. 2 Bl. 
Rep. 1249. N 

Parol evidence may be admitted to prove ether conſide- 
rations than thoſe mentioned in a deed; as where the 
conditions mentioned in the deed were 10,000/. ond na- 
tural love and affection, and the premiſes were worth 
30, oool. an iſſue was directed to try whether natural love 


and affection made any part of the contideration ; and it 


being found that they did not, the deed was ſet aſide. 
 7Bre. P. C. 70: cited 3 Term Rep. 473. 

By the ſtatute of frauds, ſeveral things muſt be evi- 
denced by writing, of which, before that ſtatute, parol 
we ws hg been ſutticient. See this Dick, title Hau. 
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Sometimes violent preſumption will be admitted for 
evidence without witnefles ; as where a perſon is run 
through the body in a houſe, and one is ſeen to come out 
of the houſe with a bloody ſword, Sc. But on this the 
court ought not to judge haſtily. 1 4½½. 6, 673, And 
though preſumptive and circumftamial evidence may be 
ſufficient in felony, it is not ſo in treaſon. State T;tal;, 
vol. 4. p. 37. EET 

Perſons once in being ſnall be intended ſtill living, if 
the contrary is not proved. 2 Rol. Rep. 461. But now by 
Stat. 19 Car. 2. c. G, it is enacted, ** That if any perſon 
or perſons, for whoſe life or lives eftates have been, or 
ſhall be granted, ſhall remain beyond the ſeas, or elſe- 
where abſent themſelves in this realm, 4y the ſpace of even 
years tozether, and no ſufficient and evident proof made of 
the life or lives of ſuch perſon or perſons reſpettively, 
in any action commenced for the recovery of ſuch tene- 
ments by the leſſors or reverſioners, in every ſuch caſe 
the perſon or perſons, upon whoſe life or lives ſuch 
eltate depended, ſhall be accounted as naturally dead; 
and in every action brought for the recovery of the ſaid 
tenements, by the leſſors or reverſoners, their heirs or aſ- 
ſigns, thejudges, before whom ſuch action ſhall be brought, 


ſhall direct the jury to give their verdict, as if the perion 
ſo remaining beyond the ſeas, or otherwiſe abſenting 


himſelf, were dead.” See title Life-E/ate. 

As to hearſay evidence, it ſeems agreed, that what 
another has been heard to ſay, is no evidence, becauſe 
the party was not on oath ; alſo, becauſe the party, who 
is affected thereby, had not an opportunity of crols-ex- 
amining; but ſuch ſpeeches or diſcourſes may be made uſe 
of by way of inducement or illuſtration of what is pro- 
perly evidence. 1 Mad. 383: Skin. 402. 

Alſo what a witneſs hath been heard to ſay at another 


time, may be given in evidence, in order either to imva-- 
lidate or confs m the teſtimony he gives in court. 2 Haw. 


P. C. c. 46. So what a perſon accuſed of a crime hath 
been heard to ſay at another time, may be given in evi- 
dence at his trial, for or againſt him. IA. il. 

A witneſs by hearſay of a ftranger ſhall not be allowed, 
except perhaps to confirm the evidence of a witneſs that 
ſpoke of his knowledge. Wood's Inftit. 644. 


If a perſon who gave evidence in a former trial, be 


dead ; upon proof ot his death, any perſon who heard 
him give evidence, may be admitted to give the ſame 
evidence between the ſame parties; but a copy of the 
record of the trial when the evidence was given ought to 
be produced. 3 Ju. 2: Lill. Ar. 705, 

And evidence given at one trial in criminal caſes, has 
been held not to be evidence at another's trial. 2 State 
Trials, 863. 

As to evidence in paſſing a bill of attainder, ſee 5 
State Trials, 114, 124, 132, 076, But the ſame evidence 
is requiſite on an impeachment in parliament, as in pri- 
vate Courts, * 

See further as to Evidence, New Ar. . 2. tit. Evideuce : 
Fin. vol. 3. paſſim: 3 Com. Dig. tit. Evidence, and v. 5. tit. 
leflmoigne: Gilbert's Law of Evidence: Bull, Ni. Pri: 
E/pinafje's Ni. Pri. &c. &c. 2 Haut. P. C. c. 46: this 
Dict. tit. Baron and Feme, I. 2 Treaſon; and other appolits 
titles. 

EWAGE, from the Fr. eau, water.] Toll paid for 
water-paſlage ; fee dquage. 

3Q EWBRICE, 
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EWBRICE, Sax. ew, i. e. conjugium, and bryce, frac- 
id.] Adultery or marriage-beaking : from this Saxen 
word ew, marriage, we derive our preſent Engliſh woo, 
to court. | 

EWE, euva.] A German word ſignifying law; it is 
mentioned in leg. V. 1. 

- EXACTION, is defined to be a wrong done by an 
officer, or one in pretended authority, by taking a re- 


ward or fee for that which the law allows not. The dif- 


ſerence between exad4iom and extortion is this: extortion is 
where an officer extorts more than his due, when ſome- 


thing is due to him; and exadon is, when he wreſts a 


fee or reward, where none is due; for which the offen- 
der is to be fined and impriſoned, and render to the party 


twice as much as the money he ſo takes. Co. Lit. 368: 


Io Rep. 100; ſee title Extortion. 
EXACTOR REGIS, The King's exaQor or collector 
of Taxes; ſometimes taken for the heit. Niger Liber 


Scacc. par. 1. cap. ult. 


EXAMINATION, examinatio.] A ſearching by, or | 


copnizance of a magiſtrate. See this Dict. titles Commit- 
ment ; Evidence ; Juſſice. 

With reſpe& to examinations touching church beneſices, 
ſee title Benefice. | 

EXAMINERS IN THE CHANCERY, exaninatores ] 
Two officers of that court, who examine upon oath, wit- 
neſſes produced by either fide, in London, or near it, on 
ſuch interrogatories as the parties to any ſuit exhibit for 
that purpoſe; and ſometimes the parties themſelves are, 
by particular order, likewiſe examined by them. In the 
country, witneſſes are examined by co:mmiſfoners, (uſually 
attornies not concerned in the cauſe, ) on the parties join- 
ing in commiſſion, Oc. See title Depofitrons, | 

EXANNUAL ROLL. In the old way of exhibiting 
foeriff*s accounts, the illeviable fines and deſperate debts 
were tranſcribed into a ral under this name; which was 
yearly read, to ſee what might be gotten. Halt's, Sher, 
Acco. 67. | 155 

EXCAMBIATORES, A word uſed anciently for 
exchangers of land: but Cowel ſuppoſes them to be ſuch as 
we now call brokers, that deal upon the Exchange between 
merchants. 

EXCEPTION, exceptio,] Is a ſtop or ſtay to an action; 
and divided into dilatery and peremptory. Bratt. lib. 5. 
tract. 5. In law proceedings, it is a denial of a matter 
alledged in bar to the ation ; and in Chancery it is what 
is alledged againſt the ſufficiency of an anſwer, Wc. The 
counſel in a cauſe are to take all their exceptions to the re- 
cord at one tzme; and before the court hath delivered 
any opinion thereon. 1 Lil. Abr. 559. And on an in- 
dictment for treaſon, c. exception is to be taken for miſ- 


naming, falſe Latin, c. before any evidence is given in 
court; or the indictment ſhall be good. Star. 7 V. z. 


c. 3. See titles Indidment; Treaſon, 

Where, by a general pardon, any particular crime is 
excepted ; if a perſon be attainted, c. of that offence, he 
ſhall have no benefit of the pardon. 6 Rep. 13: 2 Nel/. 
Abr. 765. And when a pardon is with an exception as to 


| perſons, the party who pleads it ought to ſhew, that he is 


not any of the parties excepted. 1 Lev. 26. A negative 
expreſſion may be taken to enure to the ſame intent as an 
exception ; for an exception in its nature 1s but a denial of 
what is taken to be good by the other party, either in 


EXC 


| point of law or pleading. And exceptio in non exceptis Ar- 


mat regulam. 1 Lill. 559. 

ExceypTion To EviDENCE, Cc. See this DiR. title 
Bill of Exceptions. 

EXCEPTION 18 DEEDS AND WerTinGs, Keeps the 
things from paſſing thereby; being a ſaving out of the 
deed, as if the ſame had not been granted: but it is to 
be a particular thing out of a general one, as a room out of 
an houſe, ground out of a manor, timber out of land, 
Sc. And it muſt not be of a thing expreſsly granted in 
a deed: alſo it muſt be of what is /everable from, and not 
inſeparably incident to, the grant. Co. Lit. 47: 1 Lev. 287: 
Cro. El. 244. | 

Where an excef lien goeth to the whole thing granted or 
demiſed, the exception is void. Cxo. El. 6. A man makes 
a leaſe of a'manor, excepting all courts, &c. the exception 
is void as to the courts; for having leaſed the manor, it 
cannot be ſuch without courts. Hob. 108: Moor 870. A 
leaſe was made of all a man's lands in L. excepting his 
manor of H. and he had no lands in L. but the ſaid manor; 
it was adjudged that the manor paſled, and that the excep- 
tion was void. Hob. 170: 2 Nelj. Abr. 764. A leaſe of 
an houſe and ſhops, except the ſhops ; though this may 


extend to other ſhops, it is void as to the ſhops belonging 


to the houſe demiſed, becauſe it is repugnant to the leaſe, 
Dyer 265. | 

If an exception eroſſes the grant, or is repugnant to it, 
the ſame is void: and if there be a ſaving or exception out 
of an exception, it may make a particular thing as if 
never excepted; as if a leaſe be mace of a rectory, ex- 
cepting the parſonage-houſe, ſaving to the leſſee a cham- 
ber; this chamber not being excepted out of the leaſe, 
ſhall paſs by the leaſe of the rectory. Hob. 72. 170: Oo. 
El. 372: Owen 20. 

By exception of trees, the ſoil is not excepted, but only 
ſuflicient nutriment for the trees: for the leſſee ſhall have 
the paſture growing under them, though the leflor ſhall 
have all the benefit of the trees, malt, fruit, &c. and the 
trees are parcel of the inheritance. 5 Rep. 11: 11 Rep. 
48, 50. But it has been adjudged, that, by an exception 
of woods, underwood and coppices, the ſoil of the coppices 
is excepted. Poph. 146: Cro. Fac. 487. If a leſſee for 
years aſſign over his term, excepting the trees, Sc. the 
exception is not good; becauſe no one can have a ſpecial 


property in the trees, but the owner of the land. 2 N. 


764. Though where leſſee for life makes a leaſe for years 
excepting the wood, c. this may be a good exception, 
although he hath not any intereſt in it but as a leſſee, in 
regard he is chargeable in waſte, £c. and hath not 
granted his whole term. Cro. Jac. 296: 1 Lill. Abr. 560. 
Theſe exceptions are commonly in leaſes for life and 
years; and mutt be always of a thing 7: . Co. Lit. 47. 
See titles Grant: Deed: Leaſe : Condition. | 
EXCHANGE, Excambium or camlium; with the Ci- 
vilians, permutatio.] The King's Exchange, is the place ap- 
pointed by the King for exchange of plate or bullion for 
the King's coin, Se. Theſe places have been divers 
heretofore ; but now there is only one, viz. the Mint 
in the 7ower. See Stats. 25 Ed. 3./1.5.c.12: 5 6 EA. 
6. c. 19. and this DiR. titles Coin: Moncy.— There is alſo 
a Royal Exchange of Merchants in London. | 
Exchange among merchants is a commerce of money, 


or a bartering or-exchanging of the-money-of one city or 
2 £5 oh country 


EXCHANGE. 


country for that of another: money in this ſenſe, is either 
real or imaginary; real, any real ſpecies current in any 
country at a certain price, at which it paſſes by the au- 
thority of the State, and of its own intrinſie value: and 
by imaginary money is underſtood, all the denominations 
made ule of to expreſs any ſum of money, which is not 
the juſt value of any real ſpecies. Lex Jercatoria. 

The methods of exchange for money uſed in EH,“ 
ought to be par pro pari, according to value for value: 
and our exchange is grounded on the weight and fiaeneſs 
of our own money, and the weight and ſineneſs of that 
of other countries, according to their ſeveral ſtandards, 
proportionable in their valuation; which being truly and 
juſtly made, reduces the price of the exchange of money 
of any nation or country to a certainty. But this courſe 
of exchange is of late abuſed, and money is become a 
merchandiſe, that riſes and falls in its price in regard to 


the plenty and ſcarcity of it. At London, all exchanges | 


are made upon the pound ſterling of 20s. In the Low 
Countries, France and Germany, upon the French crown ; 
Spain and Italy, &c. upon the ducat; and at Florence, 
Venice, and other places in the Streights, by the dollar and 
florin, See title Bil of Exchange, 


ExCHANGES OF Goobs and MercHanDisE, Were 


the original and natural way of commerce, precedent to 


buying; for there was no buying till money vas invented ; 
though in exchanging, both parties are as buyers and ſel- 
lers, and both equally warrant. 3 Salk. 157. 


ExchAN GE Or Lands. A mutual grant of equal in- 
tereſt in lands or tenements, the one in conſideration of 
the other: and is uſed peculiarly in our Common-law for 
that compenſation which the <varrantor muſt make to the 
warrantee, value for value, if the land warranted be re- 
covered from the warrantee. Bra. lib. 2. cap. 16: Accomp. 
Conv. 1 vol. 170. Alſo there is a tacit condition of re- 
entry in this deed, on the Jands given in exchange, in 
caſe of eviction; and on the warranty to vouch and re- 
cover over in value, c. For if either of the parties is 
evicted, even of a part, the exchange is defeated. 4 Rep. 
121: Cyo. Eliz. goz. 

The word Exchange is fo individually requiſite and ap- 
propriated by law to this caſe, that it cannot be ſupplied 
by any other word, or expreſſed by any circumlocution. 
1 aft. 50, 51. The eſtates exchanged mult be equal in 
quantity of intereft, value is immaterial ; as fee- ſimple for 
fee-ſimple, a leaſe for 20 years for a leaſe for 20 years, 
and the like. Lirt. $64, 5. And the exchange may be of 

things that lie either grant or in livery. But no livery of 

ſeiſin, even in exchanges of freehold, is neceſſary to per- 
fect the conveyance; for each party ſtands in the place of 
the other, and occupies his right, and each of them hath 
already had corporal poſleflion of his own land. Lit. 
6 62.—Eutry however muſt be made on both ſides; for 
if either party die before entry, the exchange is void for 
want of ſufficient notoriety. 1 1. 50. 

An exchange may be made of lands in fee-fimple, fee- 
tail, for life, &c. Theeltates granted are to be equal, as 
fee-ſimple for ſee ſimple, &c. though the lands need not 
be of equal value, or of the like nature: for a rent in fee 
ifluing out of land, may be exchanged for land in fee; 
Lit. 63, 64 : Co. Lit. 50, 51. If an exchange be made 
between tenant for life, and tenant in tail after poſſibility 


of iſſue extinR, the exchange is good; becauſe their eſtates | 


are equal. 11 Rep. 80: Moor 605. 
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An exchange made between tenant in tail, and another, 
of unequal intereit, may be good during his life ; bet 
his iſſue, when of full age, ſhall avoid it. And exchanges 
made by infants ; by perſons non ſane memoriæ; a huſ- 
band of the wife's lands, Sc. are not void, but voidable 
only; by the infant at his full age, the heir of the perſon 
unn ſane memoriæ, and the feme after the deata of the 
huſband, who may waive the poſſeſſion and diſagree to 
them. Perk. q 277, 281. 

I'wo jointenants and two tenants in common may ex- 
change their /2nds: and by this deed, freeholds paſs 
without livery and ſeiſin; but the word exchange is to be 
uſed; and there mult be execution of the exchange, by 
enbiy on the lands in the life of the parties, or the ex- 
change will be void. 1 2 51: 1 Mo'd. gi. 

Litileton expreſſes himſelf concerning an exchange as 
of a tranſaction between tw; and in the caſe of Eton 
College, 2 Will. part 3. p. 483, the court held, that an 
exchange in the ſtrict legal ſenſe of the word, cannat be 
between three; the principles of it not being applicable to 
more than two di ind contracting parties, {or want of the 
mutuality and reciprocity on which its operation ſo in- 
tirely depends; and the caſe, above mentioned, of tenants 
in common exchanging with jointenants is not irrecon- 
cileable to this rule; becauſe though four perſons may 
be named, yet they conſtitute only ts diſtinct parties ; 
and conſequently there is the ſame reciprocity as if the 
tranſaction were between two perſons only.—And this 
applies to any number of perſons, if fo conjoined, as to 
make only two diltin& relative parties. 1 If. 50 6. 5 1 a, 
in netts, 

Sometimes lands intended to paſs by exchange, not 
having the qualities and incidents of exchanged lands, 
may paſs by way of gift or grant; as if two perſons are 
leiſed of two acres of land, and one of them by deed gives 
his acre to the other, and the other his acre to him, and 
each of them gives livery of ſeiſin upon his acre given ia 
exchange ; here the acres will paſs from one to the other, 
but not in à way of exchange, becauſe there was no word 
of exchange in the deed. Lit. et. 62: Perk. 253. 

A man grants to another lands in fee-fimple, for lands 
in tail by way of exchange; or land in tai!, for lands for 
life, Sc. theſe deeds will not take effect as exchanger. 
Fitz. Exchange 15, 64: Co. Lit, 64. If tenant in tail give 
his land in exchange, for other land of the ſame eſtate- 
tail, the iſſue in tail may make it good if he will, or avoid 
the exchange. 1 Rep. 96. A feoftment is made to 4. 
and B. and the heirs of A. and they exchange the land 
for other lands; this will be good, and they ſhall hold 


the lands in the ſame nature that the land given in ex- 


change was held. Perk. Q 277. 

If a lord releaſe to the tenant his ſervices in tail, in 
exchange of land given to the lord in exchange in tail 
alſo, it is ill: but if leſſee for life of one acre, give an- 
other acre to his leſſor in tail, in exchange for a releaſe 
from him of that acre, Habendum in tail in like manner, 
it is a good exchange. Pert. 219, 276, 283. In caſe 
two perions make an exchange of land, and limit no 
eſtate; each ſhall have an eſtate for life, by implication ; 
but if an expreſs eflate be limited to one for life, and 
none to the other, it will be void. 19 H.6. 27. And to 
make a good exchange, both the things muſt be in e at 
the time of the exchange. Co. Lit. 50: 3 Ed. 4. 10. 
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EXCHANGE. 


But an exchange may be made to take effect in futuro, 


as well as preſently ; for if it be, that after the feaſt of 


Eaſter A. B. hall have ſuch lands in D. in exchange for 
his lands in S. this is good. Perk. 5 265. | 

By a ſpecial kind of agreement, an exchange may be 
of unequal eſtates. Moor, c. 209. The condition and 
warranty in exchanges run to the parties in privity; not 
to an a ignee, Cc. And if after two have exchanged 
lands, one of them releaſes to the other the warranty in 
law, it will not deſtroy the exchange. 4 Rep. 122: 1 
Rol. Abr. 815. The parties themſelves, and all privies 
and ſtrangers for the moſt part may take advantage of 
exchanges void, by any defeQ or accident: contra, if they 


are voidable, c. 1 Rep. 105: Dyer 285. 


ExchAN E of Caurch Livincs. Theſe exchanges 
are now ſeldom uſed, except that parſons ſometimes 
exchange their churches, and refign them into the bi- 
thop's hands: and this is not a perfect exchange till 
the parties are inducted ; for if either dies before they 
both are inducted, the exchange is void. Wood's Inf. 
284: 2 Comm. 323. 

By Stat. 31 El. c. 6. 98, If any incumbent of any 
benefice with cure of ſouls, ſhall corruptly refign or ex- 
change the ſame; or corruptly take for or in any reſpect 


of the reſigning or exchanging the ſame, directly or indi- 


realy, any penſion, ſum of money, or other benefit what- 
ſoever; as well the giver as the taker, ſhall loſe double 
the value of the ſum; half to the Crown, and half to 
him that ſhall ſue for the ſame. See this DiR. titles 
Simony : Advorſon, | 

If two parſons by one inſtrument agree to exchange 
their benefices, and in order thereto reſign them into the 
hands of the Ordinary, ſuch exchange being executed, on 
both parts, is good; and each way erjoy the other's 
living: but the patrons muſt preſent them again to each 
tiving; and if they refuſe to do it, or the Ordinary will 
not admit them reſpectively, then the exchange is not 
executed ; and in ſuch caſe either clerk may return to his 
former living, even though one of them ſhould be ad- 
mitted, inftituted and inducted to the benefice of the 
other; which is expreſſed in the exchange itſelf, and the 
reef ation uſually added to it. 2 Rep. 74: Rol. Abr. 8 14. 

EXCHANGEORS. Thoſe that return money by 8/1; 
, exchange. See Excambiatores. 5 R. 2. c. 2, 


EX CHE QUE R. 

CCACCARIUM, from the Fr. e/chequier, 1, e. abacus, 
tabuls Iuſoria, or from the Germ. /chatz, viz. theſaurus.] 
An ancient Court of record, wherein all cauſes touch- 
ing the revenue and rights of the crown are heard and 
determined; and where the revenues of the crown are 
received. Camden in his Britan. p. 113, faith, This 


court took its name à tabula ad guam afſidebant, the cloth 


which covered it being party coloured, or chequered : we 


had it from the Normans, as appears by the Grand Cu//u- 


mary, cap. 56; where it is deſcribed to be an aſſembly of 
high juſticiers, to whom it appertained to amend that 


* which the inferior juſticiers had miſdone, and unadviſedly 


judged, and to do right to all as from the Prince's 
mouth; and this ſeems the origin of the Court of Ex- 
cheguer- Chamber. | i ; 
The Court of Exchequer is inferior in rank, not only 
to the court of King's Bench, but to the Common Pleas 
allo; it is a very ancient court of record, ſet up by Wil- 
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EXCHEQUER. 


liam the Conqueror, as a part of the aula regia, though 
regulated and reduced to it's preſent order by king E- 
wardTI; and intended principally to order the revenues 
of the crown, and to recover the king's debts and duties, 
4 Inf. 10%—116. It is called the Exchequer, /ca-carinn;, 
from the chequed cloth, reſembling a cheſs- board, which 
covers the table there; and on which when certain of the 
king's accounts are made up, the ſums are marked and 
ſcored with counters. It conſiſts of two diviſions : the 
receipt of the Exchequer, which manages the royal reve. 
nue; and the court or judicial part of it; which latter is 
again ſub-divided into a court of Equity, and a court of 
Common-law, | 

The Court of Equity is held in the Exchequer Chamber 
before the Lord Treaſurer, the Chancellor of the Ex- 
chequer, the chief baron, and three ine Barons. 


Theſe Mr. SeldJen conjectures (title Hon. 2, I, 16,) "to 


have been anciently made out of ſuch as were Barons 
of the kingdom or parliamentary barons; and thence to 
have derived their name; which conjecture receives great 
ſtrength from Bracton's explanation of Magna Carta, c. 
14, which directs that the earls and barons be amerced 
by their peers; that is, ſays he, by the barons of the 
Exchequer 1. 3. tr. 2. c. 1.4 3. 

The primary and original buſineſs of this court is to 
call the King's debtors to account, by bill filed by the 
attorney general; and to recover any lands, tenements, or 
hereditaments, any goods, chattels, or other profits or 
benefits, belonging to the crown. So that by their 
original conſtitution the juriſdiction of the courts of 
Common Pleas, King's Bench, and Exchequer, was 
entirely ſeparate and diſtin: the Common Pleas being 
intended to decide all controverſies between Subject and 
Subject; the King's Bench to correct all crimes and mit- 
demeanors that amount to a breach of the King's peace; 
and the Exchequer to adjuſt and recover the King's re- 
venue. See this Dict. titles Courts : King's Bench: Common 
Pleas, But as, by a fiction, almoſt all forts of civil ac- 
tions are now allowed to be brought in the King's Bench, 
in like manner, by another fiction, all kinds of perſonal 
ſuits may be proſecuted in the court of Exchequer, For 
as all the othcers and miniſters of this court have, like 
thoſe of other ſuperior courts, the privilege of ſuing 
and being ſued only in their own court; ſo alſo the 


King's debtors and farmers, and all accomptants of the 


exchequer, are privileged to ſue and implead all manncr 
of perions in the ſame court of equity, that they them- 
ſelves are called into. They have likewiſe privilege 
to ſue and implead one another, or any ſtranger, in the 
ſame kind of Common-law actions (where the perſonalty 
only 1s concerned) as are proſecuted in the court of 
Common Pleas, 

This gives origin to the Common- lato part of their ju- 
riſdiction; which was eſtabliſhed merely for the benefit 
of the King's accomptants; and is exerciſed by the 
barons only of the Exchequer, and not the treaſurer or 
chancellor. The writ upon which all proceedings here 
are grounded is called a e minus: in which the plaintiff 
ſuggeſts that he is the King's farmer or debtor, and that 
the defendant hath done hum the injury or damage com- 
plained of; uo minas ſufficiens exiftit, (by which he is the 
l:/s able,) to pay the King his debt or rent. And theſe 
ſuits are expreſsly directed, by what is called the ſtatute 
of Rutland, 10 E. I. c. 11, to be confined to ſuch matters 

only, 


EXCHEQUER. 


only, as isl concern the King or his miniſters of 
the Exchequer. And by the arti:uli ſuper cartas, 28 Ed. 
I. c. 4, it is enacted, that no Common Pleas be thence- 
forth holden in the Exchequer, contrary to the form of 
the great charter. But now, by the ſuggeſtion of pri- 
vilege, any perſon may be admitted to ſue in the Ex- 
chequer; as well as the King's accomptant. The ſur- 
mile of being debtor to the King, is therefore become 
matter of form and mere words of courſe, and the court 
is open to all the nation equally. The ſame holds with 
regard to the equity fide of the court: for there any 
perſon may file a bill againſt another upon a bare ſug- 
geſtion that he is the King's accomptant; but whether 
he is ſo, or not, is never controverted, 

In this court on the equity fide, the clergy have long 
uſed to exhibit their bills for the non-payment of tithes, 
in which caſe the ſurmiſe of being the King's debtor is 
no fiction, they being bound to pay him their firſt fruits, 
and annual tenths. But the Chancery has of late years 
obtained a large ſhare in this buſineſs. See this Dict. 
titles Chancery: Equity. 

An appeal from the equity fide of this court lies im- 
mediately to the Houſe of Peers; but from the Com- 
mon-Jaw fide, in purſuance of the Stat. 31 E. 3. c. 12, 
a writ of error mult be firſt brought into the court of 
Exchequer Chamber. Aud from the determination there 
had, there les in the r reſert, a writ of error to 
the Houle of Lords. 3 Comm. 44. See this Pict. titles 
Decree: Equity + Error. 

Some perſons think there was an Exchequer under the 
Anglo-Saxon Rings; but our belt hiltorians are of opinion, 
that it was erected by King ///lem the Firſt, its made! 
being taken from ihe tranſmarine Exchequer, eſtabliſhed 
in N mandy long before that time. Madox's Hift. Excheg. 

Ia the reign of Hen. the Firſt, there was an Exchequer, 
which has continued ever ſince:. and the judges of the 
court were at that time ſtiled Barones Scaccarii, and ad- 
miniſtred juſtice to the ſubjects. In ancient times the 
Barons of the Exchequer dealt in affairs relating to the 
ſtate, or public ſervice of the crown and realm: and 
were greatly concerned in the preſervation of the pre- 
rogative, as well as the revenue of the crown; for at 
the Exchequer it was the care of the Treaſurer and 
Barons to ice that the rights of the crown were no ways 
invaded. Lex Con/{itutionts 198. 

On account of the authority and dignity of the court 
of Exchequer, anciently it was held in the King's palace; 
and the acts thereof were not be examined or controlled 
in any othcr of the King's ordinary courts of juſtice : 
the Exchequer was the great repoſitory of records, where- 
in the records of the other courts at J/eftminſter, Oc. 
were brought to be laid up in the Treaſury there. And 
writs of the Chancery were ſometimes made forth at 
the Exchequer ; writs of ſummons to aflemble parlia- 
ments, Sr. lbid. 

The Exchequer has been commonly held at Wefminſer, 
the uſual place of the King's reſidence; but it hath been 
ſometimes holden at other places, as the King pleaſed ; 
as at Wincheſter, Sc. And in the Exchequer there are 
reckoned ſeven courts, viz. the court of Pleas ; the.court 
of Accounts; the court of Receipts; the court of the Er- 
chequer-Chanber (being the aflembly of all the judges of 
England for difficult matters in law); the court of Exche- 


guer-Chamber for Errors in the court of Exchequer ; tor | 


Errors in the King's Bench; and 0 court of Eguity in 
the Exchequer Chamber. 4 [nft. 1 


But, according to the uſual diviſion for the diſpatch of 


all common bulineſs, the Exchequer is divided (as 
has been already noticed) into two parts; one wherecf 
is converſant eſpecially in the judicial hearing and de- 
ciding of cauſes pertaining to the Prince's coffers, an- 
ciently called Scaccarium Computorum; the other is the 
Receipt of the Exchequer, which is properly employed in 
the receiving and payment of money. And it has been 
obſerved, that about the time of the Congueſt there 
was very little money in ſpecie in the realm ; for then 
the tenants of knights? fees anſwered their lords by milt- 
tary ſervices: and till the reign of King Her. I. the 
rents or farms due to the King were generally rendered 
in proviſions and neceſſaries for his houſhold ; but in 
that reign the ſame were changed into money; and 
afterwards, in ſucceeding times, the crown revenue was 
changed or paid into the Exchequer chiefly in gold and 
ſilver. Lex Conftitutionis, p. 208. 

By ſtatute, all ſheriffs, bailiffs, Sc. are to account in 
the Exchequer before the Treaſurer and Barons : and an- 
nual rolls are to be made of the profits of counties, Sc. 
Alſo inquiſitors ſhall be appointed in every county, of 
debts due to the King. 51H.3.f.5: 10 Ed. 1. Stat. 
Rutl. And all fines of counties for the whole year are 


to be ſent into the Exchequer, Stat. de Ficecom. 14 Ed. 


2. c. 1. Perſons impeached in the Exchequer, may plead 
in their own diſcharge ; and there ſhall be writs for diſ- 
charging perſons, Sc. 5 R. 2. c. 10, 14. The officers of 
the receipt may receive and take for their fees 17. in 
the pound for ſums iMucd out, Sc. 5 6 W. SA. 
cap. 20. 

Otkcers of the Exchequer ar2 without delay to receive 
money brought thither : and the money on the receipt 1s 
to be kept in cheſts under three different locks and keys, 
kept by three ſeveral officers, Sc. 8 V. 3. c. 28. 

In the Court of Equity the proceedings are by Eug liſb 
, and anſwer, agreeable to the practice of the High 
Court of Chancery. 

In this court the Attorney General brings bills for 
any matters concerning the King; and any perſon grieved 
in any cauſe proſecuted againit him on behalf of the 
King, may bring his bill agointi the Attorney General 
to be relieved in equity, in which caſe the plaintiff mult 
attend the King's Attorney with a copy of the bill, and 
procure him to anſwer the ſame; and Mr. Attorney 


may call any that are intefeſted in the cauſe, or any. 


ofticer or others, to inſtrut him in the making of his 
ahſwer, ſo as the King be not prejudiced thereby; and 
his anſwer is to be put in without oath. 4 1. 109, 
112, 118. 

The Exchequer. is now ſaid to be the laſt of the four 
courts at Weftminjler ; governed by the Chancellor of the 
Exchequer, the Loyd Chief Baron, and three other Paronc, 
who are the ſovereign auditors of EM, and the judges 


of the court. There alſo fits in this court a Curſitor Baron, 


who adminiſlers the oath of ail high-ſheritfs, under- 
ſheriffs, bailiffs, auditors, receivers, collectors, control- 
lers, ſurveyors, and ſearchers of all the cuſtoms in Eng- 
land. 

The Chancellor or Under Treaſurer hath the cuſtody of 
the ſeal of this court. The King's Attorney General is made 
privy to all manner of pleas that are not ordinary and of 

courſe, 
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courſe, which, riſe upon the proceſs of the court; and he 
puts into court in his own name, informations of con- 
cealments of cuſtoms, ſeizures, Sc. And alſo for intru- 
fions, waſtes and incroachments upon any of the King's 
lands; or upon penal ſtatutes, forfeitures, Ic. 

The Remembrancers keep the records of the court be- 
twixt the King and his ſubjedts, and enter the rules and 
orders there made: one is called the King's Remembran- 
cer, and the other the Lord Treaſurer's: Remembrancer: 
The Remembrancer for the King hath all manner of infor- 
mations upon penal ſtatutes uſed in his oftice only; and he 
calls to account, in open court, all the great Accountants 
of the Crown, Colledtors of Cuſtoms, f7c. he makes out 
writs of privilege, enters judgments of pleas; and all 
matters upon Eugl.ſp Gill are remaining in his office. 

The Remembrancer for the Lord Treaſurer makes out all 
the eſtreats; he ſets down in his book the debts of all ſhe- 
riffs, and takes their foreign accounts; and iſſues out writs 
and proceſs in many caſes, c. And theſe Remem- 
brancers have ſeveral aztornics to do buſineſs under them; 
who by ſtatute are not to iſſue out of the Remembrancer's 
office, any writs upon ſuppoſition, but upon juſt grounds, 
Ec. 1 Fac. 1. c. 26. 


There are two Chamberlains that keep the keys of the 


Treaſury, where the records lie, with the book of Domeſ- 
day, Oc. They may fit in court if they pleaſe, but not 
intermeddle with any thing; unleſs it be relating to the 
ſheriffs, in the pricking whereof they have a vote. See 

oft Stat. 23 Geo. 3, at the end of this article. And 
belides the Chamberlains, there is a Cie of the Pipe, in 
whoſe cuſtody are conveyed out of the King's and 'Frea- 
ſurer's Remembrancer, &c. as water through a pipe, all 
accounts and debts due to the King. | 

The Controller of the Pipe; who is ſaid to be the Ohan- 
cellor of the Exchequer. The Clerk of the Eftreats, who 
receives the eſtreats from the Remembrancer's office, and 
writeth them out to be ſerved for the King, c. The 
Foreign Oppoſer, who oppoſes or makes a charge on all 
ſheritfs, Ic. of their green wax, i. e. fines, iſſues, amer- 
ciaments, recogniſance, c. certified in eſtteats annexed 
to the writ, under the ſeal in green wax, and delivereth 
the ſame to the Clerk of the Eſtreats to be put in proceſs. 
The Auditors, that take the accounts of the King's 
Receivers, Collectors, Sc. and perfect them. The four 
Tellers, whoſe buſineſs to receive and pay all money is 
well known. The Clerk of the Pells, from his parchment 
rolls, called Pellis Receptorum. The Clerk of the Mils, 
who makes a roll of ſuch ſums as the ſheriff upon proceſs 


returns Nibil, Sc. The Clerk of the Pleas, in whole of- 


fice all officers and privileged perſuns are to ſue and be 
ſued ; and here are divers Under Clerks employed in ſuits 


commenced or depending in this court. There is a Clerk 


of the Summons ; Secondaries in the offices of the Remem- 
brancers; Secondaries of the Pipe: Marſhal, &c. 

By Stat. 23 Geo. 3. c. 82, The offices of the two Cham- 
berlains, the Tally-cutter, Uſher of the Exchequer, and 
the ſecond Clerks to each Teller, ſhall, after the death, 
ſurrender, forfeiture or removal of the perſons intereſted 


in them, be aboliſhed. 9g 1, 4. 


Upon the death, Sc. of the two Chamberlains, inſtead 
of the tally now uſed to. denote the receipt of money, 
there ſhall. be ſubſtituted an indented cheque receipt. 
$ 2.—And upon the death, ©. of the Uſher, the chief 
otiicer in each office ſhall ſupply his place. 5 3. 
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Aſter the death, Sc. of the preſent Auditor, Clerk of 
the Pells, either of the four Tellers, or two Chamberlains, 
the payment of all ſalaries, fees and emoluments 7» e 


faitl officers, (hall ceaſe, and in lieu thereof, certain an- 


nual ſalaries are made | payable, viz. To the Auditor 


- 40007, his chief Clerk 1000 J. Clerk of the Pells 30090 /. 


his firſt Clerk 100 J. The four Tellers each 2700). 
Each of their firſt Clerks 1000 J. Theſe are to appoint 
ſuch other clerks and officers as they think fit, to be ap- 
proved of by the "Treaſury. 9 5. | 

All fees as heretofore (See Sat. 26 Gee. 3. c. 99,) to 
be received by the firlt Clerk to the Clerk of the Pells ; 


[2007. of whoſe ſalary is on that account; ] two thirds 


thereof to be applied to the ſinking fund, and one- third 
to pay the above ſalaries. f . 

The houſes of the Auditor, four Tellers and Ulher, 
ſhall after the death, Sc. of the preſent poſſeſſors be 
veſted in his Majeſty, and not annexed to the offices. 
10.— And no office in the receipt of the Exchequer may 


be granted either in poſſeſſion or reverſion, ia any other 


manner than ſubject to this act. $11. | 
Tur Covrr or "ExcnrqQuer- CHAMBER was firlt 
erected by ſtatute 31 Ed. 3. c. 12; to determine cauſes | 
upon writs of error from the Common-law ſide of the 
Court of Exchequer. And to that end it conſiſts of 
the Lord Chancellor, and Lord Treaſurer, taking unto 
them the jaſtices of the King's Bench, and Common 
Pleas. Ia imitation of which, a ſecond Court of Ex- 
chequer-Chamber was erected by Star. 27 Elix. c. 8, con- 
fiſting of the Juſtices of the Common Pleas, and the 
Barons of the Exchequer; before whom writs of error 
way be brought to reverſe judgments in certain ſuits 
originally begun in the court of King's Bench. See this 


Dict. title Error : 3 Comm. 56. 


Into the court alſo of Exchequer-Chamber, (which 

then conſiſts of all the judges of the three ſuperior 

Lord Chancellor alſo,) are 

ſometimes adjourned from the other courts ſuch cauſes, 

as the judges upon argument find to be of great weight 

and difficulty, before any judgment is given upon them 
in the court below. 4 I. 119: 2 Bulfr. 146. 

In the abovementioned court of Exchequer-Chamber, 
eſtabliſhed under Stat. 27 Eliz. c. 8, there are no more 
than two return-days in every term; one is called the ge- 
neral affirmance day, being appointed by the judges, to 
be held a few days after the beginning of every term, for 
the general affirmance or reverſal of judgments : the 
other is the adjournment day, which is uſually held a da 
or two before the end of every term. On the firſt of 
theſe days, judgments are affirmed, or reverſed, or writs 
of error non- proſſed; the intent of the latter is, to 
finiſh ſuch matters as were left undone at the former; 
on which laſt day alſo (as well as on the firit) judgments 
may be affirmed, or reverſed, or writs of error non- 
proſſed, on paying a fee extraordinary to the clerk of 
the Errors, and ſetting down the cauſe for affirmance 
two days before the adjournment day. Inpey K. B. 678. 

ExcHEQ!ER BiLLs. See titles National Debt; Forgery. 


E-XCISE. 
From the Belg. acciiſſe tributum.] An inland impoſi- 
tion paid, ſometimes on the conſumption of the com- 
modity, or frequently upon the retail ſale, which is the 


This 


EXCISE. 


This is doubtleſs, (ſays Black/one, 1 Comm. 318,) im- 
partially ſpeaking, the - moſt ceconomical way of taxing 
the ſubje& ; the charges, of levying collecting and manag- 


ing the exciſe duties being conſiderably leſs in proportion 


than in other branches of the revenue. It alſo renders 
the commodity cheaper to the conſumer than charging 
it with caſtoms to the ſame amount would do. But at 
the ſame time the rigour and arbitrary proceedings 'of 
exciſe laws, ſeem hardly compatible with the temper 
of a free nation. For the frauds that might be com- 
mitted in this branch of the revenue, unleſs a ſtrict 
watch is kept, make it neceſſary wherever it is eſtabliſhed, 
to give the officers a power of entering and ſearching 
tlie houſes of ſuch as deal in exciſeable commodities, at 
any hour of the day; and in many caſes, of the night 
likewiſe. And (for the ſame reaſons) the proceedings 
in caſe of tranſgreſſions are ſummary and ſudden, to the 
excluſion of the trial by jury. 

Its original eſtabliſhment was in 1643, when it was 
introduced by the Parliament then in rebellion againſt 
Kivg Charles I. Its progreſs was gradual, being at firſt 
laid upon thoſe perſons and commodities where it was 
ſuppoſed the hardſhip would be leaſt perceivable wiz. 
Ihe makers and venders of beer, ale, quer and perry; 
and was afterwards impoſed on ſuch a multitude of 
commodities that it might fairly be denominated general. 

Upon the reſtoration of Charles II, it having then 
been long eſtabliſhed, and its produce well known, ſome 
part of it was given to the crown by way of purchaſe 
for the feodal tenures and other oppreſſive parts of the 
hereditary revenue. And notwithſtanding the objections 
eternally raiſed againſt it, by the intereſted or the patriotic, 
it has from time to vime been impoſed on a vaſt variety of 
articles. N 

Brandies and other ſpirits are now exciſed at the diſ- 
tillery: Printed jilks' and linexs at the printer's.—Starch 
and hair-powder at the maker's.— Gold and filver wire, 
at the wire - drawer's.— Plate in the hands of the vendor, 
who pays yearly for a licence to fell it.—Lands and 
googs-fold by audtion, for which a pound rate is pay- 
able by the auctioneer who is alſo charged with an an- 
nual duty for his licence; coaches and other wheel carria- 
ges, for which the occupier is exciſed ; though not with 
the ſame circumitances of arbitrary ſtriftneſs, as in moſt 
other inſtances.— To theſe we may add crffee and za, 
chocelate and cocoa paſte, for which the duty is paid by the 
retailer, —All artificial (home-made) wines commonly 
called Sweets. — Paper and pafteboard firſt when made, and 


again if ſtained or printed. Mait.—/inegars.—And the 
manufacture of glaſs; for all which the duty is paid by 


the manufatturer.—#ops; for which the perſon that gathers 
them is anſwerable,.—-Caxdles and Soap, which are paid 
for at the maker's.— Mali liquors brewed for ſale, which 
are exciſed at the brewery.-Cyder and Perry at the 
vendor's.— And kather: and Skins at the tanner's.—A liſt 
which no friend to his country would. with to ſee further 
increaſed.—1 Comm. c. 8. p. 320. 


To the above lift however are now to be added.— 


Foreign Wines ; in the hands of the importer, merchant or 
confignee. —Coaches, on being built, at the coach maker's, 


who mult alſo have a licence.—-T ebacco and Snuff at the 


manufacturers. — And bricks and tiles; See title Bricks, 
It has been very, judiciouſly obſerved, that the grie- 
vances of the exciſe exiſt more, perhaps, in apprehenſion 


than in reality. — Actions and proſecutions againſt officers, 
commiſſioners and juſtices for miſconduct in exciſe caſes 


are very rarely heard of in courts of law. It is certainly 


an evil, that a fair dealer cannot have the benefit of any 
ſecret improvement in the management of his trade 
or manufaQory; yet it ſeems more than equivalent to 
the Public at large, that by the ſurvey of the exciſe, the 
commodity is preſerved from many ſhameful adulterations; 
as experience has fully proved ſince vine was made ſub- 
ject to the exciſe laws. 

The exciſe, like the cuſtoms, is neceſſarily regulated by 
a multiplicity of ſtatutes; the abridgment of which 


would form no ſmall volume; See title C:foms.—The 


following ſhort extracts from Burn: 7uftice title Excije, 
where this ſubje& is more fully ſtated, will convey the 
information moſt uſeful to the ſtudent. 

One principal head office of Exciſe is to be kept in 
London, or within ten miles thereof, ro which all other 
offices in the kingdom ſhall be ſubordinate and account- 
able; which ſaid office ſhall be managed by ſuch com- 
miſſioners as the King ſhall appoint. Stats. 12 Car. 2. 
c. 24. $46: 5 W.c.20.4 16. 

And all the places within the bills of Mortality hall 
be under the immediate care and management of the 
ſaid head-office; and ſuch and ſo many ſubordinate 
commiſſioners and ſub-commiſſioners, and other officers 
ſhal! be appointed by the King in other places, as he 
ſha'l think fit. Star. 12 Car. 2. c. 24. 148. 

The exciſe office in all places where it ſhall be ap- 
pointed, ſhall be kept open from 8 in the morning, ull 
2 in the afternoon. Stat. 23 Geo. 2. c. 26.9 12, 

The commiſſioners or ſub-commiſſioners ſhall appoint 
under their hands and ſeals, ſuch perſons as they ſhall 
think needful in each market town, to be there upon 
every market day, in ſome known and public place; 
for receiving entries and duties, and performing all 
other things touching the revenue of exciſe: and if 
ſuch office be not ſo kept in each market town, the 
commiſſioners or others neglecting or refuſing, ſhall for 
every market day forfeit 10/. And ſuch perſon as ſhall 
come to ſuch market town to make his entry or payment, 
and tender the ſame accordingly, and be able to prove 
ſach tender by oath of one witneſs, ſhall-not be liable 
to any penalty for ſuch weekly or monthly entries or 
payments, as fhould have been made or paid on ſuch 
market day. Stat. 15 Car. 2. c. 11. f 10. 

The kingdom of England and Wales (excluſive of the 
bills of Mortality) is divided into about 50 collections; 
ſome called by names of particular counties; others by 


the names of great towns; where one county is divided 


into ſeveral collections, or where a collection compre- 
hends the contiguous parts of- ſeveral counties, every 
collection is ſubdivided into ſeveral ute, within which 
there is a Superviſor; and each diſtrict is parcelled into 
out-rides and foot walks, within each of which there is a 
Ganger or ſurveying officer. Gilb. Exch. Append. 

The commiſſioners or ſub-commiſſioners, in their re- 
ſpective circuits and diviſions, ſhall conſtitute under their 
hands and ſeals, ſuch and ſo many gaugers as they ſhall 
find needful. Stat. 12 Car. 2. c. 24. H 33+ 

In order to which, he who would be made a gauger, 
mult procure a certificate, that he is above 21, and under 
30 years of age; that he underſtands the four firſt rules 
of arichmetick; that he is cf the communion of the 

church 
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EXCISE. 


church of F-2land; how he has been employed, or what 
buſineſs he hath followed; that he is not incumbered 
with debts ; whether ſingle or married; and if married. 


how many children he has, for if he has above two, he 
cannot (by the rules of the office) be admitted. G5. 
Exch. App. 1 

He muſt alſo nominate two perſons to be his ſureties, 
and it mult be certified that they are of ſufficient ability; 
and that the ſaid certificate is of his own hand-writing: 
ſuch certificate, written by him, muſt be ſigned by the 
fupetviſor of exciſe where the party applying lives. id. 

At the bottom of his certificate mult be his affidavit, 
that neither he nor any elſe to his knowledge, hath, 
directly, or indirectly, given or promiſed to give any 
treat, fee, gratuity, or reward, for his obtaining or en- 
deavouring to obtain an order for his being inſtructed. id. 

When an order for inſtruction is granted, it is directed 
to an experienced officer, who receives ſuch perſon as 
his pupil: and the like books, as officers have, being 
delivered to ſuch pupil, he goes with and attends the 
ofñcer, who inſtructs him, and he takes ſurveys, and in 
his own book makes the like entries as if he was an 
officer, until the inſtructor certifies that he is fully in- 
ſtructed. 4. 'BY 

After he is thus certified for, and until he is employ- 
ed, he is called an expetant, being to wait till a vacancy 
happens. ad. | 

No perſon ſhall be capable of intermeddling with any 


office relating to the Exciſe, until he ſhall, before two od 


Jaitices in the county where his employment ſhall be, 
or before a baron of the Exchequer, take the oaths of 
allegiance and ſupremacy, together with an oath of office 


which is to be certified to and recorded by the next Quar- 


ter- Seſſions. Start. 12 C. 2. c. 24. f 47, 48. and ſee Star. 15 
C2. c. 11.857. | | | ls 

The buſineſs of the Syperwi/or is to be continually ſur- 
veying the houſes and places of the perſons within his 
diftrict liable to duties: and to obſerve and. fee whether 


the officers duly make their ſurveys, and make due en- 


tries thereof in their books and in their ſpecimen-papers; 
and every ſuperviſor is ia his owu book to enter what he 
himſelf does each day and part thereof; and alſo ſet down 
the behaviour, good and bad, the diligence or negli- 
gence, of the ſeveral officers of his diſtrict: and at the 
end of every ſix weeks to draw out a diary of every day's 
bufineſs, and of the remarks made each day of the 
ſeveral officers in his diſtrict, and to tranſmit ſuch diary 


at the end of every ſix weeks to the chief office. G76. 


Exch. Arpend. 


Each commiſſioner takes and peruſes a proportion of 


theſediaries; and when he meets with any remarkable com- 
plaint againſt any officer, he communicates it to the reſt, 
who thereupon come to an agreement, either to admoni/þ, 
reprimand, reduce, or diſcharge. For ſmall faults, of- 
ficers are admoniſhed ; for great ones reprimanded ; for 
greater, reduced: but for the greateſt diſcharged. The 
commiſſioner who perules the diary writes in the margin, 
admoniſh, reprimand, or as the caſe is. id. | 


Theſe diaries, after having been thus written upon are 
delivered to the clerk of the diaries, who in a book, cal- | 


led the reprimand book, places the admonitions, repri- 
mands and the like, to each officer's account, and writes 
every offender word thereof. Which reprimand book is 


reſoried to upon diſcovering new faults; and if it is 


 EXCOMMUNICATION. . 


{there ſound that the officer has before been admoniſhed 


and reprimanded ſo often, that there are no hopes of 


his amending, he is then diſcharged. The ſaid book is 


likewiſe refarted to, when application is made for ad- 
vancing or preferring an officer into à better poſt. Fre- 
quent admonitions or reprimands, are a bar to prefer- 
ment, unleſs they are of old ſtanding ; but if for three 
years laſt he ſtands pretty clear of admonitions and re- 
primands, thoſe of elder date are not much regarded-7/, 

The Collector's buſineſs is, every ſix weeks to go his 
rounds, and ia the intervals of rounds, be is to be afliit- 
ing in proſecuting. offenders before the juſtices; he is 
alſo to peruſe the ſuperviſor's diaries, and where he finds 
an officer compiained of, is to examine him and the ſu- 
perviſor, and having heard both, is in the margin to 
write his opinion of each fact; he is alſo to have an eye 
how the ſuperviſors and officers of his collection perform 
their duties, and from the vouchers he tranſcribes into 
his book, the charge on each particular perſon in his col- 
legion, . id. | 

For faults, gaugers are reduce4,either to be only aſſiſtants, 
or from foot walks to out rides; ſuperviſors are reduced 
to be again only gaugers: and collectors are reduced to be 
ſuperviſors. id. | | 

In ſome inſtances, diſcharged officers, after having for 
a competent time been thereby kept out of pay, are 
again reſtored ; but if twice diſcharged are never again 
reſtored, unleſs one of the diſcharges appears to have 
been occaſioned by a miſrepreſentation of the caſe. 17. 


EXCLUSA, EXCLUSAGIUM, A ſluice for the car- 


rying off water; and the payment to the lord for the be- 


nefit of ſuch a ſluice. Et duos molendina in codem manerio 
cum aguis excluſagiis, Sc. Mon. Ang. tom. 1. p. 398, 587. 

EXCOMMENGEMENT, Law French.] Exgoramuni- 
tion. Stat. 23 Hen. 8. c. 3. 

EX COMMUNICATION, Excommunicatio.] An ec- 
clefiaſtical ceaſure, divided into the greater and the leſſer; 
by the latter a perſon is excluded from the communion of 
the church only; by the former from that communion, 
and alſo from the company of the faithful ; and incapa- 
citated from performing any legal act. 4 

The ſentence of excommunication was inſtituted ori- 
ginally for preſerving the purity of the church; but ec- 
clefiaſtics did not ſcruple to convert it into an engine for 
promoting their own power, and inflicted ic on the moſt 
frivolous occaſions. Robert/. Hit. Emp. Charles V. 2 vol. 
109, &c. | | > 

If the judge of any ſpiritual eourt excommunicates a 
man for a cauſe, of which he hath not the legal cognt- 
zance, the party may have an action againſt him at com- 
mon law; and he is alſo liable to be indicted at the ſuit 
of the King. 11. 134: 2 1nft. 5 27, 623. 

An excommunicated perſon is diſabled to do any act 
that is required to be done by one that is probus and le- 
galis homo, He cannot ſerve upon juries, cannot be a 
witneſs in any court, and which is the worſt of all, cannot 
bring an action either real or perſonal to recover lands 
or money due to him. Litt. 9. 201. And on forty days” 
contumacy, the defendant is liable to be taken on a writ 
of Extommunicato capiendo and impriſoned till he is recon- 
ciled to the church, when he may be freed by a writ of 
Excommunicato deliberando. 2 Iuſt. 189: 8 Rep, 68. See 
more fully thoſe titles P/. In cale of ſubtraction of 
tithes a more fummary and expeditious aſſiſtance is given 


EX COMMUNICATION. 


by the ſtatutes 27 H. 8. c. 20: 3 H. 8. c. 7, which enact 
that on complaint by the eccleſiaſtical judge of any con- 


tempt or miſbehaviour of a defendant, in any ſuit for 


tithes, any privy councillor or any two juſtices of the 
peace, (or in caſe of diſobedience to a definitive ſentence 
any two juſtices of the peace,) may commit the party to 
priſon without bail or mainprize, till he enters into a 
recognizance with ſufficient ſureties to give a due obedi- 
ence to the proceſs and ſentence of the court. 
As to pleading excommunication in a plaintiff, ſee title 
Abatement, I. 2.6. 
Wie may next proceed to confider more particularly, 


I. In what Cafes, and by whom, Perſons may be Eæcommu- 
nicated, \ 

II. Of the Proceedings in Excommunications ; and how the 
Excommunicated are abſolved. 


Excommunication is generally for contempt in not ap- 
pearing, or not obeying a decree, Sc. And in other re- 
ſpects the cauſes of it are many; as for matters of hereſy, 
refuling to receive the ſacrament, or to come to church ; 
incontineney, adultery, ſimony, Sc. A man may not 
be excommunicated for matter of defamation, c. 

In ſome caſes perſons incur excommunication i /o facts 
by act of parliament z but they are to be firlt convicted 
of the offence by law, and the conviction is tranſmitted 
to the Ordinary. Dyer 275: 1 Ventr. 146. 

By Stat. 5 and 6 Ed. 6. c. 4, If any perſon ſhall ſmite, 
or lay violent hands upon any other, either in any church 
or church- yard, then % facto every perſon ſo offending 
mall be deemed excommunicate, and be excluded from 
the fellowſhip and company of Chr;#'s congregation.” 

And it is further enacted by the ſaid ſtatute, That 
if any perſon ſhall maliciouſly ſtrike any perion with any 
weapon, in any church or church-yard, or ſhall draw any 
weapon in any church or church-yard, to the intent to 
firike another with the ſame weapon, then every per- 
ſon ſo offending ſhall ſtand i Fact excommunicated 
as aforeſaid.“ See title Church. 

By the Stat. 3 Fac. 1 cap. 5. $F11& 12, it is enaded, 
1% That every popiſh recuſant convict ſhall ſtand to all 
intents and purpoſes diſabled, as a perſon lawfully ex- 
communicated.” See this Dict. title Papi/. 

None but the biſhop is to certify ex communication, 
unleſs the biſhop be beyond ſea, or in remotis; or except 
the certificate be by one that hathordinary juriſdiction, Cc. 

Anno 38 H. 3, Boniface archbiſhop of Canterbury, and 
the other biſhops, with burning tapers in their hands, 
in We/{minfler-Hall before the King, and the other Eſtates 
of the realm, denounced a curſe and excommunication 
againlt the breakers of the liberty of the church: and by 


Stat. ꝙ E. 3, Biſhops may excommunicate, not only all 


perturbers of the peace of the church, but alſo felons, 
and other offenders, Oc. And by the eccleſiaſtical laws, 
excommunicated perſons are not permitted to have Chriſ- 
nan burial. 


The biſhops certificate, if he die before the return of | 


the writ, ſhall not be received, for his ſucceſſor ſhall cer- 
tify ; the feni/icavit mult mention that the party lived 
within the dioceſe where he was excommunicated, and 
by what biſhop; if it be pleaded, the time when is to be 
mewn; and excommunication muſt be declared in the 


eccleſiaſtical court before they proceed, Sc. 8 Rep. 68, | 


Vo, I. 


| 


* 


law. 1 Bal. 122. 
debate held to be good; and that the biſhop having a 


Cro. Fac. 32: Mor, Ca. 667: Latch. 174: Hetley 86. See 
this Dict. title Abatement, I. 2. 6. 

It hath been adjudged, that the fpiritual court hath not 
power to meddle with the body-of any perſons whatſo- 
ever, or to ſend proceſs to take them; for if a perſon is 
excommunicated for contempt, ©. they ought to cer- 
tify it into the Chancery, whence it is ſent into B. R. 
and thence iſſues proceſs. Cro. Elix. 741. See pope. title 
Excommunicato Cægiendo. 

If a perſon be unjuitly excommunicated fora matter of 


which the ſpiritual court hath rot conuzance, and he is. 


taken on a writ of excommunicato capiends, the party 
grieved ſhall have a writ out of Chancery tothe ſheriff, to 
deliver him out of priſon. 2 IH. 623: 12 Co. 76: F. N. 
B. 141. 

So if the ſpiritual court proceeds iu verſd ordine 3 25 if 
they refuſe a copy of the libel, &. a prohibition ſhall go, 
with a clauſe to abſolve and deliver the party injured, 
1 Sid. 232. N 

Alſo if a man be excommunicated, and offers to obey 
and perform the ſentence, and the bithop retuſeth to ac- 
cept it, and to a//oil him, he ſhall have a writ to the 
biſhop, requiring him, upon performance of the ſentence, 
to aſſoil him; and the reaſon thereof is, for that by the 
excommunication the party is diſabled to ſue any action. 
or to have any remedy for any wrong done unto nim, fo 
long as he ſhal! remain excommunicate ; and allo the 
party grieved may have his action upon his caſe again{t 
the biſhop, in like manner as he may when the biſhop 
doth excommunicate him for a matter which belongeth not 
to the eceleſiaſtical conuſance ; alſo the bithop, in thoſe 
caſes, may be indicted at the ſuit of the King. 2 Inf. 623. 

But if the excommunication be for a juſt cauſe, the 
party muſt make preſent fatizfation before he can be 
abſolved, or he mult put in caution, that he will here- 
after perform that which the bithop ſhall reaſonably and 
according to law enjoin him; which caution, in the Civil 
law, is of three forts. 1. Fidejsfforia, as when a man 
bindeth himſelf with ſareties to perform ſomewhat. 2. 


Pignoratio, or realis cuxtio, as when a man engageth 


goods or mortgageth lands for the performance. 3. Ja- 
ra eria, when the party who is to perform any thing, 
taketh a corporal oath to do it; which laſt is now the 
moſt frequent method. 

This method of taking caution was held to be againſt 
But was afterwards on great 


diſcretionary power herein, it was as much in his option 
to take caution by obligation as by either of the two 
other methods. 2 Lev. 36: Raym. 225. 

If after a perſon is excommunicated, there comes a 
general act of pardon, which pardons all contempts, Oc. 
it ſeems that this offence is taken away without any for- 
mal abſolution. See Cre. Car. 199: Co. Fac. 212: 8 Co. 
68: 1 Jon. 227: 2 Lev. 36: Git}, Ced. 11 10. 

EXCOMMUNICATIO CAPIENDO. A writ di- 
reed to the ſheriff for apprehending him who ſtands ob- 
ſtinately excommunicated, If within forty days after ſen- 


| tence of excommunication has been. publiſhed in the 


Church, the offender does not ſubmit and abide by the 
ſentence of the Spiritual Court, the bilhop may n, i. e. 
certify, ſuch contempt to the King in Chancery, Upca 
which there iſſues out this writ to the ſheriff of the county, 
called, from the biſhop's certificate, a /ignicauit; or, from 
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its effect, a writ de excommunicato capiendo. And the ſheriff 


- ſhall thereupon take the offender and impriſon him in 


the county gaol till he is reconciled to the church, and 
ſuch reconciliation certified by the biſhop. F. M. B. Ge. 
By the Stat. 5 Elix. c. 23, Writs de excommunicato capiendo 


hall iſſue out of the court of Chancery in term-time, and 


be returnable in B. R. Oc. They ſhall be brought ſealed 
into the King's Bench, and there opened and delivered of 


record to the ſheriff, and there mult be twenty days be- 
tween the teſe and the return: and if the ſheriff return 


a nen oft inventus on the writ, a capias with proclamation 
15 to be granted for the party to yield his body to gaol 
under the penalty of 10/, And if he do not appear on 
the firſt capias and proclamation, a ſecond is to go forth, 
and he is to forfeit 20 l. &e. 

But, by this ſtatute, if in the excommunicato capiendo, 
the party excommunicated hath not a ſufficient addition, 
as to his place of dwelling, &c. according to 1 H. 5. c. 53 


or if in the Hguifi. avit it is contained, that the excom- | 


munication proceeds upon a caule of contempt, or ſome 
original matter of hereſy ; for refuſing to bave a child 
baptized, to receive the /acrament, to come to divine ſer- 
vice, or for error in matters of re/igion and doctrine, for 


incontinency, uſury, fimony, perjury in the eccleſiaſtical 


courts, or zdolatry ; he ſhall not incur the penalties in 
this act, for his contempt in not rendering himſelf pri- 
ſoner upon the capias, &c. So that the ſtature doth not 
require the capias with proclamations, and the penalties 


in other caſes, beſides the ten caſes mentioned, 2 /»/?. 661. 


And it has been adjudged, where a perſon has been 
excommunicated, and none of thoſe cauſes were con- 
tained in the fenificavi!, that the perſon excommunicate 
ſhould be diſcharged of the penalties; but not of the ex- 


communication. 3 Mod. 89. It has alſo been held, that 


for any of the cauſes expreſſed in the ſtatute there ought 
to go a capias with a penalty, and be an addition to the 


writ: in other caſes it is not neceſſary ; and if then the 
anpias be with a penalty, the court will not diſcharge the 


arty, but the penalty only : but for want of addition, 
in caſes where that is required, the party ſhall be diſ- 
charged upon motion. 1 Salk. 294, 295. 
EXCOMMUNICATO DELIBERANDO, A writ 
to the ſheriff for delivery of an excommunicate perſon out 
of priſon, upon certificate from the ordinary of his con- 
formity to the eccleſiaſtical juriſdiction. F. NM. B. 63: Reg. 
Orig. 67. And where a man is unduly excommunicated, 
he may be delivered in ſome caſes by an habeas corpus; 
and ſometimes by pleading, as well as by an excommunt- 
eato deliberando: alſo ſometime; by prohibition, &c. And 
on a general pardon, the party may have a writ to the 
biſhop to abſolve him. 12 Rep. 76: Latch. 205: Godb. 
272. If a plaintiff in an action be excommunicate, and 
after he gets letters of a//olution.; on ſhewing them in 
court, he may have a re- ſummons, Sc. upon his origi- 
nal. 1 bf. 133. 
EXCOMMUNICATO- RECIPIENDO, or rather 


Fe. capiendo.] A writ whereby perſons excommunicated 


being for their obſtinacy committed to priſon, and un- 
law fully delivered, before they have given caution to obey 
the authority. of the church, are commanded to be ſought 
after, retaken, and impriſoned. again. Reg. Orig. 67,—lf 


a perſon after his commitment eſcapes, and the ſheriff has 


not returned his writ, a capias excommunicatum de novo ſhall 


80, otherwiſe if the writ be returned. Mod. Ca. 78. 


| 


EXECUTION. 
EXECUTION. ExtcuT10.] Signifies the laſt per. 


formance of an act, as of a judgment, c. It is the ob- 
taining poſſeſſion of any thing recovered by judgment 
of law. 1 Inf. 289. 

Sir Ed. Coke, in his Reports, makes two forts of exe- 
cutions ; one final, another with a quou,que, tending to 
an end: an execution final is that which makes money 
of the defendant's goods, or extends his lands, and 
delivers them to the plaintiff, which he accepts in ſa- 
tis faction, and is the end of the ſuit, and all that the 
king's writ requires to be done; the other writ with a 
quouſque, though it tendeth to an end, is not final: as in 
caſe of a capias ad ſatisfaciendum, which is not a final ex- 
ecution, but the body of the party is to be taken, to the 


| intent the plaintiff be ſatisfied his debt, c. and the im- 


priſonment of the defendant not being abſolute, but un- 
til he do ſatisfy the ſame. 6 Rep. 87. | 

ExEcvuTion, in the uſual legal ſenſe of the word, is 
a judicial writ grounded on the judgment of the court 
from whence it iſſues : and is ſuppoſed to be granted by 
the court at the requeſt of the party at whoſe ſuit it 1s 
iſſued, to give him ſatisfaction on the judgment which 
he hath obtained: and therefore an execution cannot be 
ſued out in one court, upon a judgment obtained in ano- 
ther. Impey. K. B. | i 

This Execution, or putting the law in force, is per- 
formed in different manners according to the nature of 
the action upon which it is founded, and of the judgment 
which is had or recovered. 

If the plaintiff recovers in an action real or mixed, 
whereby the ſeiſin or poſſeſſion of land is awarded to him, 
the writ of execution ſhall be an Habere facias ſcifinam, or 
writ of ſeiſin of a freehold ; or an Habere facias pelſeſſionem, 
or writ of poſſeſſion of a chattel intereſt. Finch L. 470. 
See this Died. thoſe titles. Theſe are writs directed to 
the ſheriff of the county, commanding him to give actual 
poſſeſſion to the plaintiff of the land ſo recovered: in the 
execution of which the ſheriff may take with him the pe//e 
comitatiss, or power of the county; and may juttify break- 
ing open doors, if the poſſeſſion be not quietly delivered. 
See pot. III. 3. But if it be peaceably yielded up, the 
delivery of a twig, a turf, or the ring of a door in the 
name of ſeiſin, is ſufficient execution of the writ. 3 
Comm. 412. 

Upon a pre ſentation to a benefice recovered in a u 
impedit, or aſſiſe of darrein preſentment the execution is by 
a writ de clerico admitteudo; directed not to the ſheriff, but 
to the biſhop or archbiſhop, and requiring him to admit 
and inſtitute the clerk of the plainutf, See titles Ad- 
mittendo clerico: Advowſen. | 

In other actions, where the judgment is that ſomething 
ſpecial be done or rendered by the defendant, then in or- 


der to compel him ſo to do, and to ſee the judgment exe- 


cuted, a ſpecial writ of execution iſſues to the ſheriff ac- 
cording to the nature of the caſe. As upon an afliſe of 
nuiſance or quod permittat proſternere, where one part of the 
judgment is that the nuſance be removed, a writ goes to 
the ſheriff to abate it at the charge of the party; which 
likewiſe iflues in caſe of an indictment, C:mb. 10. dee 
title Nuſunce. 

Upon a replevin the writ of execution is the writ 4 
retorno habendo ; to have a return of the cattle d ſtrained ;. 


and if the diſtreſs be eloigned, the defendant l. a. have: 
5 | a Capras 


EXECUTION, 


a Capias in Witbernam ; but on the plaintiff's tendering 
the damages and ſubmitting to a fine, the proceſs in 
Withernam ſhall be ſtayed. 2 Leon. 174. See titles Replewin: 
Diſtreſs: Withernam. In detinue, after judgment the 
plaintiff ſhall have a di/ringas to compel the defendant to 
deliver the goods by repeated diſtreſſes of his chattels: 
(1 Ro. A. 737: Raſt. Ent. 215 :) or elſe a ſcire facias 
againſt any third perſon in whoſe hands they may hap- 

en to be, to ſhew cauſe why they ſhould not be delivered: 
and if the defendant {till continues obſtinate, then (if 
the judgment be by default or on demurrer) the ſheriff 
ſhall ſummon an inqueſt to aſcertain the value of the 

aods and the plaintiff's damages: which (being either 
o aſſeſſed, or by the verdict in caſe of an iſſue; Bro. Ab. 
tit. Damages, 29, ) ſhall be levied on the perſon or goods 
of the defendant. See title Detinue. So that after all, in 
Rejlevin and Detinue, the only actions for recovering the 
ſpecific poſſeſſion of perſonal chattels, if the wrong. doer 
be very perverſe, he cannot be compelled to the reſtitu- 
tion of the identical thing taken or detained ; but he has 
fill his election to deliver the goods or their value. 
Keilw. 64. 


Executions, in actions where money only is recovered, as 
a debt or damages, are of hve ſorts. 1. Againſt the body 
of the defendant. 2. Againſt his goods and chattels.— 
3. Againlt his goods and the profizs of his lands. 4. Againſt 
his goods and the pen of his lands. 5. Againſt all 
three, his body, lands, and goods. 

1. The firſt of theſe ſpecies of execution is by writ of 
capias ad ſatisfaciendum z (ſhortly called a Ca. /a.) to 
tate and impriſon the body of the debtor till /at:sfa#ion 
be made for the debt, coſts and damages. See this Dict. 
title Capias. Sir Edward Coke gives a ſingular inſtance 
where a defendant in 14 E. 3, was diſcharged from a 
capias becauſe he was of ſo advanced an age that he could 
not undergo the pain of impriſonment. 1 fl. 289. This 
writ is an execution of the higheſt nature, inaſmuch as 
it deprives a man of his liberty till he makes the ſatis- 
faction awarded; and therefore when a man is once taken 
in execution upon this writ, no other proceſs can be ſued 
out againſt his lands or goods. Only by Stat. 21 Tac. 1. 
c. 24, if the defendant dies while charged in execution 
upon this writ, the plaintiff may after his death ſue out 
a new execution againſt his lands, goods, or chattels. 

If a Ca. Sa. is ſued out, and a ven , indentus is returned 
thereon, the plaintiff may ſue out a proceſs againſt the 
bail, if any were given; who ſtipulate in this triple 
alternative, that the defendant ſhall, if condemned 
in the ſuit, ſatisfy the plaintiff his debt and colts; 


or ſurrender himſelf a priſoner; or that they will pay it 


for him: as therefore the two former branches of the al- 
ternative are neither of them complied with, the latter 
muſt immediately take place. Lutav. 1269, 1273. In or- 
der to which a writ of /cire facias may be ſued out againſt 
the bail, commanding them to ihew cauſe why the plain- 
tiff ſhould not have execution againſt them for his debt 
and damages: and on ſuch writ if they ſhew no ſuſſicient 
caule, or the defendant does not ſurrender himſelf on the 
day of the return, or of ſhewing cauſe, the plaintiff may 
have judgment againſt the bail ; and take out a writ of 
Ca. Sa. or other proceſs of execution againit them. Sce 
titles Bail; Scire Facias.—polt. II. 

2. The next ſpecies of execution is againſt the goods 


and chattels of the defendant ; and is called a writ of | 


Ficri Facias; from the words in it where the ſheriff is com. 
manded that he cauſe to be made of the goods and chat- 
tels of the defendant, the ſum or debt recovered. Ils 
lies as well againſt privileged perſons, peers, &c. as ocher 
common perſons: and againlt executors or adminiſtra- 
tors with regard to the goods of the deceaſed. The ſhe- 
riff may not break open any outer doors to execute either 
this writ or the writ of Ca. Sa; but muſt enter peaceably ; 
and may then break open any inner door belonging to 
the defendant in order to take the goods. 5 Nep. g2 : 
Palm. 54. See po. III. 3. And the ſheriif may ſell the 
goods and chattels of the defendant, even an eſtate for 
years which is a chattel real, (8 Reps. 17 1,) tilt he has 
raiſed enough to ſatisfy the judgment and coſts: firſi pay- 
ing the landlord of the premiſes, upon which the goods 
are found, the arrears of rent then due, not exceeding 
one year's rent in the whole. Stat. 8 Ann. c. 14. See titles 
Diſtreſs : Rent. If part only of the debt be levied on a 
Ficri Facias, the plaintiff may have a Ca. Sa. for the reſi- 


due. 1 Ro. 45.904 ; Co. Eliz. 344. See further this Dict. 


title Fier: Facias. 


3. A third ſpecies of execution is by writ of Levari 


Facias; which affects a man's goods and the profits of his 
lands by commanding the ſheriff to levy the plaintiff's 
debt on the lands and goods of the defendant ; whereby 
the ſheriff may ſeize all his goods, and receive the rents 
and profits of his lands, till ſatisfaction be made to the 
plaintiff. Finch L. 471. Little uſe is now made of this 
writ; the remedy by e/cgit which takes pe ſſeſſion of the 
lands themſelves, being much more effectual. But, as a 
ſpecies of this /evari facias, may be conlidered a writ of 
execution proper only to eccleſiaſticks: which is given 
when the ſheriff upon a common 'writ of execution ſued, 
returns that the defendan' is a beneficed clerk, having no 
lay fee. In this caſe a writ goes to the biſhop of the dia- 
ceſe, in the nature of a /ewart or feri facias to levy the 
debt and damages de Nuit ecclefiaſticis which are not 
to be touched by lay hands: and thereupon the biſhop 
ſends out a /equeftration of the profits of the clerk's bene- 
fice, directed to the churchwardens to collect the ſame, 
and pay them to the plaintiff till the full ſum be raiſed, 
Reg. Orig. 300: Burn, E. L. 329: 2 H. 472: Jenk. 205. 
e further title Levar: Facias. 

4. The fourth ſpecies of execution is by the writ of 
Elegit, which is a judicial writ given by Stat. V. 2. 13 
E. I. e. 18, either vpon judgment for a debt or da- 
mages; or upon the forfeiture of a recognizance taken 
in the King's court. By the common law, a man could 
only have ſatisfaction of goods, chattels, and the preſent 
profits of lands by the two writs of execution laſt men- 
tioned, (2 and 3.); but not the poſſeſſion of the lands 
themſelves; which was a natural conſequence of the 
feodal principles prohibiting alienation of lands. See 
this Dict. title Tenure. 

By this writ of Elegit, the defendant's goods and chat- 
tels are not ſold, but only appraiſed; and all of them, 
except oxen and beaſts of the plough, are delivered to the 
plaintiff, at ſuch reaſonable appraiſement and price, in 
part of ſatisfaQion of his debt. If the goods are not ſuf- 
ficient, then the moiety or one half of his freehold lands, 


which he had at the time of the judgment given, whether 


held in his own name, or any other in truſt for him are 
alſo to be delivered to the plaintiff; to hold till ouc of 
the rents and profits thereof the debt be levied, or till 

3R2 the 
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EXECUTION. 


the defendant's Intereſt be expired ; as till the death of 
the defendant, if he be be tenant for life, or in tail. 2 
T.. 395 : Stat. 29 Car. 2. c. 3. | 

It is upon feodal principles alſo, that copyhold lands 
are not liable to be taken in execution upon a judgment. 
1 Re. A5. 888. But in caſe of a debt to the King, it ap 
pears by Magna Charta, c. 8, that it was allowed by the 
common law for him to take poſſeſſion of the lands till the 
debt was paid. : 

This execution or ſeizing of lands by elezit is of ſo high 
a nature, that after it the body of the defendant cannot 
be taken: but if execution can only be had of the goods 
becauſe there are no lands, and ſuch goods are not ſut- 
ficient to pay the debt, a Ca. Sa. may then be had after 
the e/egit ; for ſuch legit is in this caſe no more in effect 
than a fieri facias. Hob. 58. 

Thus it appears that body and goods may be taken in 
execution; or land and gecde; but not body and land too 
upon any judgment between ſubject and ſubject, in the 
courſe of the common law; But 

5. Upon ſome proſecutions given by ſtatute ; as in the 
cafe of recognizances or debts acknowledged on Statute 
Merchant, or Statute Staple ; (purſuant to Stat. 13 E. 1. 
de Mercatoribus: 27 E. 3. c. 9; See this Dict. thoſe titles; ) 
upon forfeiture of theſe the body lands and goods may 
all be taken at once in execution to compel the payment 
of the debt. The proceſs hereon is uſually called an 
Extent or extendi facias; becauſe the ſheriff is to cauſe the 
lands, &c. to be appraiſed to their full extended value, 
before he delivers them to the plaintiff, that it may be 
certainly known how ſoon the debt will be ſatisfied. 
F. N. B. 131. See this Did. title Extent. 

By Stat. 33 H. 8. c. 39, all obligations made to th 
King ſhall have the ſame force, and of conſequence the 
ſame remedy to recover them, as a ſtatute ſtaple : though 
indeed before this ſtatute, the King was entitled to ſue 
out execution againſt the body lands and goods of his ac- 
countant or debtor. 3 Rep. 12. And his debt ſhall in ſu- 
ing out execution be preferred to that of every other cre- 
ditor who hath not obtained judgment before the King 
commenced his ſuit. Stat. 33 H. 8. c. 39, 574. - 

The King's judgment alſo affects lands which the King's 
debtor hath at, or after the time of contracting his debt, 
or which any of his officers mentioned in Stat. 13 Eliz. c. 
4, hath at or after the time of his entering on the office: 
fo that if ſuch officer of the Crown aliens for a valuable 
conſideration, the land ſhall be liable to the King's debt, 
even in the hands of a Sond fide purchaſer : though the 


debt due to the King was contracted by the vendor 


many years after the alienation. 10 Rep. 55,6 : 8 Rep. 171. 


And ſee Stat. 25 Geo. 3. c. 35 ; which enables the court of 
Exchequer on application by the Attorney General, by 


motion, to order the eſtate of any debtor to the King, and 
of the heirs and aſſigns of ſuch debtor, in any lands ex- 
tended, to be ſold as the court ſhall direct; the convey- 


- ance to be made by the remembrancer of the court, by 


Bargain and Sale, to be inrolled in that court. 
Judgments between ſubje& and ſubject related, even 


at common law, no farther back than the firſt day of the 


Term in which they were recovered, in reſpect of the 
lands of the debtor ; and did not bind his goods and 
chattels but from the date of the writ of execution: and 
now by the ſtatute of frauds 29 Car. 2. c. 3, the judgmen; 


mall not bind the land inthe hands of a 2nd fide purchaſer, 


but only from the day of actually ſigning the ſame, which 
is directed by the tatnteto be punQually entered on the re- 
cord: nor ſhall the writ of execution bind the goods in the 
hands of a ſtranger or a purchaſer, (Skin. 257,) but only | 
from the actual delivery of the writ to the ſheriff or other 
officer, who is ther Fre ordered to indorſe on the back of 
it the day of his receiving the ſame. See further this Dic. 
title Judgment and as to the prerogative of the crown, 
Poſt. IV. 2; and on the ſubject in general, 3 Comm. c. 26. 


The reader may now purſue his enquiries under the 
following diviſions : 


I. Of the Nature and ſeveral Kinds of Executions, and 

what Things were liable thereto at Commmni-law, c. 

IT. Of the Fudgments on which the ſeveral Executions 

may be taken out, and where the Party fhall be con- 
cluded by the Election of one of them, Oc. 

III. 1. By whom, againſt whom. 2. A, what Time, Exe- 
cutions may be ſued. 3. By whom, and how they 
ſhall be Executed. 4. How they are to be releaſed 
and diſcharged. | 

IV. 1. To what Time Executions fhall relate, fo as to avoid 
Alienation ; 2. Of the King's Prerogative in reſpet 
of Executions. 

V. 1. Of the Party's Remedy againft irregular Executions ;; 
2. Of the Offence of obſtructing Execution. 


I. The writs of execution at Common-law were only 2 
fieri facias on the goods and chattels, and a levari facias 
to levy the debt or damages upon the land and chattels: 
The ca. /a. was given by conſtruction of the Stat. 25 Ed. 
3. c. 17; And the elegit by Stat. Wefim, 2. c. 18. which 
makes the body liable, and the future profits of lands 
Sc. 1 Iiſt. 154: 2 Inht. 394. | 

The reaſon why by the Common-law, where a ſubject 
had execution for debt or damages, he could not have the 
body of-the defendanc, or his lands in execution, (unleſs 
it were in ſpecial caſes) was, that the defendant's body 
might be at liberty, not only to follow his own affairs and 
buſineſs, but alſo to ſerve his King and country; and 
taking away the poſſeſſion of his lands would hinder the 
following of his huſbandry and tillage. 2 Inf. 394. 

Though neither the body nor lands of the debtor on 
a judgment could be taken in execution at Common law, 
but only his goods; yet in action of debt againſt an heir, 
upon the bond of his anceſtor, his land which he had 
by diſcent was ſubject to be taken in execution. 3 Nep. 
11. In action of debt againſt the heir upon his an- 
ceſtor's bond, there was judgment by zii dicit : and it 
was held that the plaintiff ſhould have execution againſt 
the heir, of any of his own lands or goods. Dyer 89, 149. 
Judgment was had againſt the heir by »// dicit, and a 
ſeire facias being brought againit him to have execution, 
he pleaded riens per diſcent; it was adjudged. that this 
plea was too late after the judgment by vil dicit, and the 
execution ſhall be on his own lands. Dver 344. 

But there is a difference between a /c:r- facias and an 
action of debt brought againit an heir upoa a bond of his 
anceſtor, in which the heir is named. Pop» 193. On 
a judgment for the debt of an anceſtor, where the heir 
hath made over lands deicended to ſum, execution may 
be taken againit ſuch heir to the value of the land, Sc. 
for the debt of his an-»citor, as if it were his own debt. 


Sta. 3 U 4W.& M.c.14.4 5. Sce title Fraud, * 


EXECUTION. 


If a perſon have judgment given againſt him for debt 
er damages, or be bound in a recognizance and dieth, 
and his heir be within age, no execution ſhall be ſued of 
the lands during the minority; and againſt an heir with- 
inage, no execution ſhall be ſued upon a ſtatute mer- 
chant or ſtaple, &c. 1 I. 290. 

No execution for damages recovered in a real action, 
ſhall be had by capias ad /atisfaciendum : but where a man 
hath judgment to recover lands and damages, he may 
have execution of both together. 8 Rep. 141. 


Whatever may be g igned or granted may be taken on 


an execution. Nothing can be taken in execution that 
cannot be /d, as deeds, writings, Sc. Barnk-notes, c. 
cannot be taken in execution; as they remain, in (ome 
meaſure, cheſes in action. Hardw. 53. 
If there are chattels ſufficient, the ſheriff ought not 
to take the lands; nor may things fixed to the freehold, 
goods bought bond fide, goods pawned, &e. be taken in 
execution. 8 Rep. 143, And if a defendant hides his 
goods in ſecret places, ſo that the plaintiff cannot take 
them in execution, it is ſaid no action will lie againſt 
him. 5 Rep. 92, 93. 
The ſheriff cannot take the goods of a ſtranger, for he 
is to take the goods of the party only at his peril. And 

if a bailiff on a fl. fa. againſt the goods of A. take thoſe 
of B. an action of treſpaſs lies againſt the ſheriff. Doug. 
40. If on execution againſt one of two partners, the 
partnerſhip effects be taken and ſold, the court will 
order the ſheriff to pay over to the other, a ſhare of the 
produce, proportioned to his ſhare in the partnerſhip ef- 
ſects, to be aſcertained by the maſter. Doug. 650. Eddie 
v. David/on. | 

If the plaintiff cannot find ſufficient effects to ſatisfy 
his judgment, the court will order the ſheriff to retain 
for his uſe money which he has levied in an action at the 
ſuit of the defendant. Doug. 231.—8ee further Com. Dig. 
title Execution, (C.) 4. 8 


II. When a judgment is ſigned, execution may be 
taken out immediately upon it, and nced not be delayed 
till it is entered, it being a perfect judgment of the court 
before entered. Co. Lit. og. And if the judges of the 
court of B. R. ſee one againit whom there is a judgment 

of that court walk in Fe/{minfter hall, they may fend an 
_ officer to take him up, if the plaintiff defire it, without 
a writ of execution. 7 Med. 5 2. If execution be not 
ſued within a year and a day after judgment, where 
there 1s no fault in the defendant, as it writ of error be 
not brought, Sc. there muſt be a /cire facias to revive the 
judgment, which in that time may be had without moving 
the court; but if it be of longer ſtanding, the court is 
to be moved for it. 1 I. 290: 2 nf. 771. But if the 
defendant be ortlawved after judgment, (as he may where 
he cannot be taken in execution, or hath no lands cr 
goods to pay the debt, Sc. when the ſuit is com- 
menced by original,) the plaintiff need not renew the 
judgment by /cire facias to obtain execution after a year. 
1 Last. 290. 

It hath been adjudged, that by the Common- law, if a 
man was ouilawed after judgment in debt, the plaintiff 
was a! the end cf his ſuit, and he could have no other 
proce: after that perſonally; but was put to his new ori- 
- ginal, Wc. 2 Ne!/. Abr. 772. If one be arreceu upon 
procels in B. R. and puts in bail; and afterwards the 


| 


Il. 


plaintiff recovers, and the defendant renders not himſelf 
according to law, in ſafe-guard of his bail, the plaintiff 
may at his election take execution againſt the principal, 
or his bail after judgment againſt them; but'if he takes 
the bail, he ſhall never afterwards meddle with the prin- 
cipal. Cro. Fac. 320. - 

If one recovers jointly againſt two in debt, the exe- 
cution mult be joint againſt them: the court cannot di- 
vide an execution, which is intire, and grounded on 


| the judgment. Mich. 24 Car. B. R. 


A man and his wife recovered in an action of debt 
againſt the defendant 100/. and damages; then the 
wife died, and the huſband prayed to have execution 
upon this judgment: the court at firſt inclined, that it 
ſhould not ſurvive to the huſband, but that ad miniſtra- 
tion ought to be committed of it, as a thirg in action; 
but at laſt they agreed that the huſband might take out. 
execution, for that by the judgment it became his debt 
due to him in his own right. Cro. Car. 608: 1 Mod. Rep. 
179, 180. See titles Baren and Feme. 

If judgment be againſt two, on the death of one, the 
plaintiff ſhall have executien by irt factas againſt the 
ſurvivor; and though he pleads, that the other defendant 
has an heir alive, Cc. jt will not prevent it. Ahn. 26. 
And where two perſons recover in debt, and before exe- 
cution one of them dies; it has been held that execution 
may be ſued in both their names by the ſurvivor, and 
it will be no error; which may be done without a Aire 
facias. Ney. 150. An execution may be executed after the 
death of the defendant; for his executor being privy, is 
bound as well as the teſtator; and where execution is 


once begun, it cannot be delayed, unleſs there appears 


irregularity; and audita guerela is no ſuper/edeas to it, nor 
ſhall any thing ſtop the ſheriff from ſelling, Sc. Co. 
Eliz. 73: Comberb. 33, 389. 

Though a man can have but one execution; yet it muſt 
be intended an execution with /atisfation, and the body of 
the defendant is no ſatisfaction, only a pledge for the 
debt. 5 Rep. 486. When therefore a perſon dies in exe- 
cution, it is without fatisfattion; ſo that the plaintiff 
may have a , factas againit the goods, or el. git againſt 
the lands. This was not fo at Common-law. Heb. 57; 
but it is given by Stat. 21 Zac. f. c. 24. Where a per- 
ſon however was taken on a capias utlagatum, and died 
in priſon, the plaintiff having choſen this execution, 
which is the bigheſt in law; it has been held that the de- 
fendant dying, the law will acjudge it a ſatisſaction. 
Oo. Eli. 850. 

If an execution be executed and filed, the party can 
have no other execution upen that judginenc ; becaule 
there can be but one execution with {atisfoction upon ce 
jucoment: But if the execution be not returned and 
filed, another execution may be had: avd 1! only part of 
the debt be levied on a fei Facias, another writ of execue 
tion may be ſued out for the reſidue thereof. 1 LA. Ar. 
565. If one take out any writs of execution, and they 
have no effect, he may have other writs on their failure. 
Heb. 57. 

In cat auy priſoner committed in execution ſhall eſcape, 
any creditor, at whoſe ſuit he Rands charged, may re- 
take him oy new capias ad /atiifaciendum, or ſus forth 
any other kind exec on, as if the bon of ſuch piiloner 
had never been taken in execution. Sat 8 g U. z. 
c. 27. See title Hape. Where two are bound jointly 

aus: 


- 
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a /everr/ly, aud judgment is had againſt both of them, | 


if one in execution eſcapes, the credifor may take out 
execution againſt the other; but if he go by licence of 
the credicor, then the other will be diſcharged. Cro. Car. 
53. If one in execution be delivered by privilege of 
parliament, when the privilege ceaſes, the plaintiff may 

ie out a new execution againſt him, St. 1 Fac, 1. c. 13. 


III. 1. No perſon is intitled to, or can ſue out execu- 
tion, who is not privy to the judgment, or intitled to the 
thing recovered, as heir, executor, or adminiſtrator to 
him who has judgment. 1 Rol. Abr. 889. 

If one have judgment to recover lands, and die before 
execution, his heir ſhall have it; and where tenant in 
tail recovers and dies before the execution without iſſue, 
he in remainder may ſue out execution: an heir is to 
have execution for lands, and the executor or adminiſtra- 
tor for damages. Co. Litt. 25 1: Dyer 26. The execu- 
tors of executors may ſue out execution of a judgment; 
but an adminiſtrator getting judgment in behalf of the 
inteſtate, and then dying, neither his executor, or admi- 
niſtrator ſhall take out the execution, but the adminiſtra- 
tor de bonis nou adminiſtratis of the firſt inteſtate. 5 Rep. 
9. And ſee Stat. 17 Car. 2. c. 8. 

But if an adminiſtrator, durante minori tate of an 
executor, recovers in debt, and before execution the exe- 
cutor comes of age, he ſhall have a /e facias on this 
judgment; for carrying on the ſuit in right of the exe- 
cutor, made the executor privy thereto. 1 Rel. Abr. 
888-9. | 

If a man has judgment for the atrears of rent, and 
dies, his executor ſhall ſue out execution, and not the 
heir; for by the recovery it becomes a chattel veſled, to 
which the executor is intitled. 1 Rel. Abr. 880. 

If a ſtatute be entered into, to huſband and wife, and 
the huſband dies, the wife ſhall take out execution. 1 
Rol. Abr. 889. So if huſband and wife recover lands and 
damages, and the huſband dies, the wife ſhall have exe- 
cution of the damages, and not the executors of the 
huſband. 1 Rol. Ar. 342, 889,890. See tit. Baron and Feme. 

If there be judgment in debt againſt two, and one dies, 
2 ſcire facias lies againſt the other alone, reciting the 
death; and he cannot plead, that the heir of him that 
is dead has aſſets by deſcent, and demand judgment, if he 
ought to be charged alone; for at Common-law, the 
charge upon a judgment, being perſonal, ſurvived, and 
the ſtatute of W/m. 2, that gives the elegit, does not take 
away the remedy of the plaintiff at Common-law ; and 
therefore the party may take out his execution which 
way he pleaſes; for the words of the ſtatute are, /it in 
electione; but if he ſhould, after the allowance of this 
writ and revival of the judgment, take out an elegit to 
charge theland, the party may have remedy by ſuggeſtion, 
or elſe by audita querela. Raym. 26: 1 Lev. 30: 1 Keb. 
92,123. S. C. 

By the Common-law, if judgment be given againſt a 
man for debt, or damages, and the defendant dies before 
execution ſued, his heir within age is not liable to exe- 
cution during his minority; but the parol muſt demur 
(i. e. the plea muſt ſtand ſtill) in ſuch caſe till he comes 
of age. Ce. Lit. 290 4: 1 Rol. Abr. 140. 

And this privilege of infancy does not only protect the 
infant, but all others who are aſſected by the judgment; 


as if there be father and two davghters, and judgment 


+ 


be given for debt againſt the father, who dies, one of che 
daughters being within age, partition being made, the 
eldeſt ſhall not be charged alone, but ſhall have the be- 
nefit of her ſiſter's minority, which puts a ſtop to tlie 
execution. Co. Lit. 290 a. 

There can be no execution taken out againſt a member 
of parliament during privilege of parliament: alſo no 
capias can iſſue againſt a peer; for even in the caſe of a 
private perſon at Common law, the body was not liable 
to creditors ; and the ſtatute of Ed. 3, which ſubjects 
the body, does not extend to peers, becauſe their per- 
ſons are ſacred: the law alſo ſuppoſes, that perſons 
thus diſtinguiſhed by the King, have wherewithal other- 
wiſe to ſatisfy their creditors. 6 Co. 52: H.. 61: Co. 
Car. 20g. 

A capias ad ſatisfaciendum may be executed upon a 
priſoner in priſon for felony; and if he be acquitted of 
the felony, the ſheriff is to keep him. 1 Li, Abr. 567. 
But where a perſon is in priſon for criminal matters, he 
ought not to be charged with a civil action without leave 
of the court; yet if he be charged, he ſhall not be diſ- 
charged. Raym. 5 8. See 7 Mod. 15 3; and this Di. title 
Prijoner. - | 

A ca. ſa. will lie againſt a man who is outlawed for 
felony, and he may be taken in execution at the ſuit of a 
common perſon, Ower: 69. And if he was taken upon 
a capias utlagat. which was at the King's ſuit, he ſhall be 
in execution at the ſuit of the party, if he will, Moor 
566. But this is not without prayer of the party: and 
if after a judgment given, the judges of their own heads, 
or at the requeſt of any perſon, without prayer of the 
plaintiff, commit the defendant to priſon; by this he ſhall 


not be ſaid to be in execution for the plaintiff. Dyer 297. 


If one arreſted be in priſon for debt, and judgment is had 
againſt him; though it be in arreſt on a latitat or capiat, 
he ſhall not be in execution upon the judgment, unleſs 
the plaintiff prays it of record; or ſues a captas ad ſatisfa- 
ciendum, and delivers it to the ſheriff. Dyer 197, 306: 
Fenk. Cent. 165. 

2. At Common-law, in real actions, where land was re- 
covered, the demandant, after the year, might take out 
a ſcire facias to revive bis judgment; becaule the judg- 
ment being particular in the real action, quoad the lands 
with a certain deſcription, the Jaw required, that the 
execution of that judgment ſhould be entred por he 
roll, that it might be ſeen, whether execution was delivered 
of the ſame thing of which judgment was given: a ſeire facias 
iſſued to ſhew cauſe, why execution {hould not be. 2 
Inſt. 471: 5 Co. 88: Cro. Eliz. 416: 6 Med. 288. 

But if the plaintiff, after he had obtained judgment in 
any perſonal action, had lain quiet, and had taken no 
proceſs of execution within the year, he was put to a new 
original upon his judgment, and no /cire facias was iſ- 
ſuable at law on the judgment, becaule there was not a 
judgment for any particular thing in the perſonal action, 
with which the execution could be compared; therefore 
after a reaſonable time, which was a year and a day, it 
was preſumed to be executed, and the law allowed him 
no ſcire facias to ſhew cauſe why there ſhould not be exe- 
cution; but if the party had ſlipped his time, he was 
put to his action on the judgment, and the defendant 
was obliged to ſhew how that debt, of which the judg- 
ment was an evidence, was diſcharged, 2 Inf. 469: Carth. 


o, 31: 19:9. 351. 
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To remedy this, and to make the forms of proceeding 
more unitorm in both actions, the ftatute of Wem. 2. 
cap. 45, gave the ſcire facias to the plaintiff to revive 
the judgment, where he had omitted to ſue execution 
within the year after judgment obtained. 

A ſcire facias lies on a judgment in ejectment; for the 
words of the act are, Sive ſervitia, ſive conſuetudines, five 
alia guæcungue irrotulata, which comprehend all judg- 
ments, and give the like remedy on them by ire factas, 
as the demandant had on a judgment in a real action 
at Common law. 1 Sid. 351 : 2 Salt. 600. 

But though the general rule be, that the plaintiff can- 
not take out execution after the year and day without 
a /cire facias, yet the rule muſt be underſtood with ſome 
reſtrictions. | 

If a Fi. fa; Ca. ſa; or Eligit, be taken out within 
the year and returned and awarded on the roll, the ſame 
may be continued from term to term to the time of the 
execution thereof, although after the year: and be as 
effeclual as if the judgment had been revived by Aire 
facias, N.on R. E. 5 Geo. 2. But a Fi. fa. mult be left 
wita the proper officer before he will make the entry on 
the roll returned by the ſheriff. Imp. K. B. 

If the defendant brings a writ of error, and thereby 
hinders the plaintiff from taking his execution within 
the year, and the plaintiff in error is nonſuit, er the 
judgment afiirined, the defendant in error may proceed 
to execution atter the year without a ſcire facias, becauſe 
the writ of etror was a /uper/edeas to the execution, and 
the plaintiff muſt acquieſce till he hears the judgment 
above; belides while the cauſe is ſtill ſub . judice, it is not 
known whether the plaintiff ſhall recover, or not, and 
the year tor the execution ought to be accounted from 
the final judgment given. Cro. Jac. 364: Telu. 7: 1 
Rol. Abr. 899: 4 Leon. 197: 5 Co. 88: Carth. 236-7: 6 
Mad. 283. 

So it the plaintiff hath a judgment, with ſtay of exe- 
cution for a year, he may, after the year, take out his 
execution without the /cre facias, becauſe the delay is 
by conſent of parties, and in favour of the defendant; 
and the indulgence of the plaintiff fhall not turn to his pre- 
judice, nor ought the defendant to be allowed any advan- 
tage of 1t, when it appears to be done for his advantage, 
and at his inftance. © Med. 288: 1 Kol. Rep. 104. 

But if the detendant had been tied up by an injunction 
out of Chancery for a year, yet he cannot take out exe- 
cution without a /cire fucias, becauſe the courts of law 
do not take notice of Chancery injunctions, as they do of 

- writs of errer ; beſides, in that caſe it had been no breach 
of the injunQion to have taken out the execution within 
the year, and continued it down by wic? aon mifit breve, 
which cannot be done in the cate of a writ of error, 6e- 
eauje that removes the record out of the court where the 
Judgment was; and therefore there can be no proceedings 
below till it be afhrmed, and returned to the interior 
courts. 1 Salt. 322: © Mid. 288. S. C. 

In debt, if defendant acknowledge the action for 
part, and as to the remainder picaus to iflue, and the 


Plaintiſt hath judgment for thai he confelieth 5 here he 
may not have execution till the iſſue 1s tried for that 
which he is to recover damages: though if he teleaſes 


the damages, he may have execuuon preientiy tur ine 


relt, Robe, 897. 


| tne law, 


ITI. 3. 


3. All judgments of inferior courts in debt are to be exe- 
cuted in the peculiar juriſdidtions where given, and cannot 
be removed to be executed by the ſuperior courts, Cro. 
Car. 34. 

Now by Stat. 19 Geo. 3. c. 70 f 4, where final judg- 
ment ſhall be obtained in any ſuit in any inferior court 
of record, any of the courts at We/tminjter on affidavit 
thereof, and that execution has iſſued againſt the defen- 
dant's perſon or effects, and that they are not to be found 
within the juriſdiction of ſuch inferior court, may cauſe 
the record of the judgment to be removed into ſuch ſu- 
perior court, to iſſue execution thereon, in the ſame man- 
ner as in judgment obtained in the ſaid ſuperior courts. 

If a judgment given in another court be affirmed, or 
reverſed for error in B. R. becauſe the proceedings 
in the court below are entered upon record in the 
King's Bench, the party ſhall have execution in that 
court: And fo if a judgment of debt, c. in the Common 
Pleas be affirmed in B. R. on a writ of error. 5 Rep. 88. 
Though where the record of a judgment given in C. B. 
is removed into B. R. the party cannot take out execution 
upon it, without a ire facias quare executionem habers 
non debeat. 1 Lill. 4br. 562. And where a writ of er- 
ror is brought in the Exchequer Chamber, to reverſe a 
judgment in B. R. if the judgment is affirmed there, yet 
that court cannot make out execution upon the judgment 
affirmed; but the record muſt be tranſmitted back to the 
court of King's Bench, where execution mult be done, 
1 Lill. 565. See title Error. 

As an execution is an entire thing, he who begins muſt 
end it; a new ſheriff may diſtrain an old one to ſell 
the goods on a diſtringas nuper wicecom* and to bring the 
money into court, or ſell and deliver the money to the 
new ſheriff; and the authority of the old ſheriff con- 
tinues by virtue of the firſt writ, ſo that when he hath 
ſeized, he is compellable to return the writ, and liable 
to anſwer the value according to the return; likewiſe 
by the ſeizure the property of the goods, Sc. is diveſted 
out of the defendant, and he is diſcharged, whereby 
no further remedy can be had againſt him. 1 Salk, 322: 
3 Salk. 159. 

A ſheriff ſhall have his fees for executions, upon a 
writ of capias ad ſatiifacienuum for the whole debt; upon a 

feeri fac. according to the ſum levied ; and on an elegit it 
is held by ſome, that he ſhall have fees according to 
what is levied, and by others for the whole debt reoo- 
vered, becauſe the plaintiff may keep the land till he is 
ſatisfied the intire debt. 1 Salt. 333. Where the ſheriff 
hath a fer: facias or ca. /a. againſt a man, and before 
execution, he pays him the money, execution may not be 
done afterwards ; if it be, treſpaſs or falſe impriſonment 
lies. 5 Rep. 93: 12 Car. B. R. See title Sheriff. 

It is laid down as a general rule in our books, that 
the ſheriff in executing any judicial writ, cannot break 
open the door of a dwelling-houle ; this privilege, which 
the law allows to a man's habitation, ariſes from the 
great regard the law has to every man's fatety and quiet, 
and therefore protects them from the inconveniences 
which muſt neceſſarily attend an unlimited power in the 
ſerif and his officers in this reſpect; hence, every 
man's houſe is called his calile. 5 C. g4, Sc: 3 % 102: 
Moor 6 8: Telv. 28: Cre. Elix. 9086: Dalt. Sher. 360. 

Vet in tavuur of executions, which are the life of 
and eſpecially 1a cales of great appr; Hoe 

here 
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where the ſafety of the King and Commonwealt are 
concerned, this general cale hath the following excep- 
tions. 

t. That whenever the proceſs is at the ſuit of the King, 
the theriff or his officer may, after requeſt to have the door 
opened, and refuſal, break and enter the houſe to do 
execution, either on the party's goods, or take his body, 
as the caſe ſhall be. 5 Co. 91 6. | 

2iIy. Soin a writ of ſeifin or habere facias poſſefſionem in 
ej-ctment, the ſheriff may juſtify breaking open the door, 
if denied entrance by the tenant: for the end of the writ 
being to give the party full and actual poſſeſſion, conſe- 
quently the ſheriff mult have all power neceſſary for this 
end ; befides, in this caſe the law does not, after the 
judgment, look upon the houſe as belonging to the te- 
nant, but to him who has recovered. 5 Co. 91. 

3d!y. Alſo this privilege of a man's houſe relates only 
to ſuch execution as affects himſelf; and therefore if a 

Keri facias be directed to the ſheriff to levy the goods of 
A. and it happens that A.'s goods are in the houſe of 
B. if after requeſt made by the ſheriff to B. to deliver 
theſe goods, he refuſes, the ſheriff may well juſtity the 
breaking and entring his houſe. 5 Co. 93 4: 1 Sid. 185. 

4thly. It hath been adjudged, that the ſheriff, on a fer: 
facias may break open the door of a barn, ſtanding at a 
dittance from the dwelling houſe, without requeſting the 
owner to open the door; in the ſame manner as he may 
eater a cloſe, Sc. 1 Sid, 186: 1 Keb. 698. S. C. 

5thly. So on a fieri faciat, when the ſheriff or his officers 
are once in the houſe, they may break open any cham- 
ber-door or trunks for the compleating execution. 2 
Show. 87. | | 

6thly. So if the ſheriff*s bailiffs enter the houſe, the door 
being open, and the owner locks them in, the ſheriff 
may juſtify breaking open the door, for the ſetting at 
liberty the bailiffs; for if, in this caſe, he were obliged 
to ſtay till he could procure a homiue replegiando, it might 
be highly inconvenient; alſo it ſeems, that in this caſe, 
the locking in the bailiffs is ſuch a diſturbance to the 
execution, that the court will grant an attachment 
for it. Palm. 3 2. Cro. Jac. p. 555. S. C: 2 Roll. Rep. 132: 
J. C. 

7thly. That if the ſheriff in executing a writ, breaks 
open a door, where he has no authority for ſo doing by law, 
yet the execution is good, and the party has no other 
remedy but an action of treſpaſs againit the ſheriff. 5 
Co. 93 a. 1 

if hs ſheriff refuſes to execute any judicial writ ; this 
is a contempt to the court, for which an attachment will 
be granted. 1 Salk. 323. 

So if he executes the writ, and makes a falſe return, 
the party injured may have an alien on the caſe againit 
him. 1 Szlz. 323. 

4. By a releaſe of all /uits, execution is gone; for no one 
can have execution without prayer and ſuir, but the King 
only, in whoſe caſe the judges ought to award execution 
ex officio, without any ſuit: And a releaſe of a/l execution; 
bars the King. By releaſe of all debts or duties, the de- 
fendant is diſcharged of the execution, becauſe the debt or 
duty on which it is founded is diſcharged: But if the 
body. of a man be taken in execution, and the plaintiff re- 
| leaſe all actions, yet he ſhall remain in execution. Co. Lit. 
291. If a judgment is given in action of debt, and the 


5 


1 


| regular payment the priſoner ſhall be diſcharged, 


defendant taken in execution, the plaintiff teleaſeth tho 
Jadgment,” the body ſhall be diſcharged of the execyttyn, 
And if the plaintiff after judgment releaſeth a mn 
the execution is diſcharged. Lid. where one is in cu 
tion at my ſuit, and I bid the ſheriff let him go; this is 
a good diſcharge and releaſe both to the party and ſlletliff. 
Poph. 207. 

But if the plaintiff make a releaſe to the deſendant 35 
ing in execution, or other act amounting to a diſcharge ; 
it will not be a diſcharge i facto, but by this means he 


may have the ſame, 5 X. 86: Dyer 152. 


By Stat. 32 Geo. 2. c. 28, if a defendant charged in 
execution for any debt not exceeding 1001. (extended 
by Stat. 26 Geo. 3. c. 44, for five years to 200 J. will, ſur- 
render all his effects to his creditors (except his apparel, 
bedding and tools of his trade not amounting in the 
whole to the value of 10/7.) and will make oath of his 
punctual compliance with the ſtatute, ſuch priſoner may 


be diſcharged unleſs the creditor inſiſts on detaiaing him; 


in which caſe he ſhall allow him 25. 44. per week to be 
paid on the firſt day of every week, and on failure of 
Yet 
the creditor may at any future time. have execution 
againſt the lands and goods of ſuch defendant though 
never more againſt his perſon. And on the other hand 
the creditors may as in caſe of bankruptcy, compel under 
pain of tranſportation for ſeven years, ſuch debtor to 
make a diſcovery and ſurrender of all his effects for their 
benefic; whereupon he is alſo entitled to the like diſ- 
charge of his perſon. See further tit. Priſoner : Inſolvent. 
Perſons thus charged in execution in order to take the 
benefit of theſe acts are to exhibit a petition to the 


court whence the proceſs iſſued, with an account of 


their whole eſtate upon oath, praying to be diſcharged, 
Wc. And thereupon the court ſhall order the priſoner to 
be brought up, and his creditors ſummoned at a certain 
day, when the court in a ſummary way is to examine in- 
to the ſame, Cc. and order the eſtate and effects of the 
priſoner to be aſſigned to the creditors by indorſement on 
the back of the petition. F 13. 

The priſoners (except in Londen and Weftminſter) before 
they peticion any of the courts, from whence the proceſs 
iſſued, for a rule to be brought up, are to give notice to 
their creditors in writing, that they deſign to petition, 
and alſo a true copy of the account or ſchedule of their 
whole eſtates which they intend to deliver into the court, 
Sc. And then, upon ſuch petition, the priſoners ſhall 
have a rule of court to be brought to the next aſlizes 
for the county, at an expence not exceeding 12 d. a mile, 
to be paid to the officer out of the effects of the priſoners, 
&c. And the creditors muii be ſummoned to appear at the 
ſaid aſſiſes by order ſerved on them, or left at their houſes 
thirty days before; and at the aſſiſes, the judges on exa- 
mination ſhall determine the matter, and give judgment 
and relief; a record of which judgment is to be returned 
and certified to the court whence the proceſs iſſued, on 
which the priſoners were taken in execution. No perſon 


| charged in execution, ſhall be allowed to exhibit a petition 


to any court at law to be diſcharged, purſuant to the above 
acts, unleſs it be done before the end of the next term 
after he is charged; and thoſe ſtatutes ſhall not relate to 
any one taken on a capzas for running cuſtomable goods, 


Sc. § 14, 15. : 
IV. 


EXECUTION, IV. v. 


IV. 1. Writs of execution bind the property of goods on- 
ly from the time of the delivery of the curits to the ſheriff; 
who upon receipt thereof indorſes the day of the month 
when received; But laud is bound from the doy of the 
2. ment. Stat. 29 Car. Te. 7: Gro. Car. 149. But the 
Judgment EH according to the directions of 
Stat. 4& 5 V. . c. 20; by which for the greater 
ſecurity of purchaſers, it is enacted, that the clerk of 
the efloins of the court of C. B. the clerk of the doggets 
ef the court of King's Bench, and the maſter of the of- 
fice of pleas in the court of Exchequer, ſhall make and 
put into an alphabetical dogget, by the defendant's 
names, a particular of all judgments by confeſſion, 2 
Sum informatus, nibil dicit, &c. entered in their ſeveral 
courts, Sc. and that no judgment not doggeted, and 
entered in the books as aforeſaid, ſhall affect any lands 
or tenements as to purchaſers or mortgagees, or have 
any preference againſt heirs, executors or adminifirators, 
in their adminiſtration of their anceſtors, teitators, or in- 
teitate's eſtates. See title Fudoment. 

Notwithſtanding this ſtatute, if after the writ deli— 
vered to the ſheriff, and S execution 7s executed, the 
defendant becomes bankrupt, that will hinder execution. 
3 Sale. 159. See title Bankrupt, 


The plaintiff takes out execution by feri facias againſt 
the defendant; all the goods and chattels that he had 
at the time of the execution, will be liable to it: And 
where debt or damages are recovered, the plaintiff ſhall 
have execution of any land the defendant had az e time 
of the judoment.; not of the lands he had the day when 
the firlt writ was purchaſed. Nl. Ar. 892. By Stat. 29 
C. 2. c. 3, Sheriffs may deliver in execution all lands 
whereof others ſhall be ſeiſed in truit for him againſt 
whom execution is had, on a judgment, Ce. 

'The ſale of goods for a valuable conſideration, after 
judgment, and before execution awarded, is good: And 
if judgment be given againit a leflee for years, and after- 
wards he felleth the term before execution, the term al- 
ſigned bond fide is not liable; alto if he aſſign it by fraud, 
and the aſſignee ſells it to another for a valuable conſider- 
ation, it is not liable to execution in the hands of the 
ſecond aſſignee. Gb. 161: 2 Ne A. 783. If a per- 
ſon has a bill of ſale of any goods, in nature of a fe- 
curity for money, he ſhall be preferred for his debt to 
one who hath obtained a judgment agaiaſt the debtor be— 
fore thoſe goods are fold; for till execution lodged in 
the ſheriff's hands, a man is owner of his goods, and 
may diſpoſe of them as he thinks fit, and they are not 
bound by the judgment. Pre ed. Ch, 259. But where 
a man generally keeps polizihon of goods after ſale, 
it will make the ſame void »gainit others, by tne 
ſtatute cf fraudulent conveyances, And where on an 
execution, the owner of the goods by agreement was to 
have the poſſeſſion of them upon certain terms; aſter» 
wards another got judgment againſt the {ame perion, and 
took thoſe goods in execution ; It was adjudged 
liable, and that the firit execution was by f 
void againſt any ſubſequent creditor ; becauſe there was 
no change of the poliction, and ſo no alteration of pro- 
perty. /b:4. 287. See zitle Fra. 

A fierl facias being executed fraudulently, a f, 
at the ſuit of another perſon afterwards fhall and good, 
and be preferred; and on trial, it is a matter proper t 
be left to a jury, 1% V/ 44. 
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Where two writs of Feri facias 2gainſt the ſame de- 
fendant are delivered to the ſheriff on different davs; 
and no ſale is actually made of the defendant's goods, 
the firſt execution muſt have the priority, even though 


the ſeizure was firſt made under the ſubſequent execution. 


1 Term Rep. 729.—But where the ſheriff has given a bill of 
ſale to the perſon claiming under the ſecond execution, 
this entitles the latter to ſecure his debt, and the ſheriff is 
liable to the plaintiff who delivered the firſt writ. 46. 731. 

Execution may be made of lands that the defendant 
hath by purchaſe after the judgment; although he ſell 
the ſame before execution. Roll. 892. 

The Sat. 8 An. c. 14, directs that where there is 
an execution againſt goods or chattels, of a tenant for 
lile, or years, the plaintiff before removal of the goods 
by the execution is to pay the landlord the rent of the 
land, Sc. fo as there be not above a vear due; and if 
more be due, paying a year's rent, the plaintiff may pro- 
ceed in his execution, and the ſheriff thall levy the rent 
paid, as well as the execution money. 

But a ground-landlord cannot come in for a year's rent 
in the caſe of an execution againit an uader-leilee: for 


the ſtatute only extends to the immediate landlord, 


Str. 787. And the landlord mult give the ſheriff notice, 
or he is not bound. 1 Sr. 97. Vide 2 Ui. 140. 

2. The King by his prerogative, may have execution 
of the body, lands, or goods of his debtor, at his elec- 
tion. Heb. 60: 2 Int. 19: 2 Rel. Abr. 472. 

As to the King's execution of 29s, the ſame relates 
to the time of the avarding thereof, which is the 4 of 
the writ, as it was in the caſe of a common perſon at 
law; for though by the 29 Car. 2. cap. 2, no execution 
ſhall bind the property of goods, but from the time of 
the delivery of the writ to the ſheriff; yet as this act does 
not extend to the King, an exten? of a later liſte faper- 
ſedes an execution of the goods by a former writ; becauſe 
by the King's prerogative at Common-law, if there had 
been an execution at the ſubject's ſuit, and aiterwards an 
extent, the execution was ſuperſeded till the extent was 
executed, becauſe the Public ought to be preferred to pri- 
vate property. 2 New. .46r. 365. 

If the King's debt be 17/27 en record, it binds the lands 
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EXEC U TIO N.—or CRIMINALS, 


error is a /uper/edeas from the time of the allowance: 
though if a writ of execution be executed before the writ 
of error is allowed, it may be returned afterwards. 1 
Salt. 321. No writ of execution ſhall be ftayed by any 
writ of error or /uperfedeas, after verdift and fnagmeut, 
in any action upon the caſe for payment of money, co- 
venant, detinue, treſpaſs, £&c. until recognizance be en- 
tered into as directed by 3 Jac. 1. cap. 8. Ec, Judgment 
was had againſt a perſon at Briſtol, and his goods at- 
| tached there; and the court of B. R. being moved to 


ſtay the execution until a writ of error brought ſhould 


be determined, they granted a habeas corpus, but nothing 
to ſtay the execution. 1 Bulf. 268. See title Error. 

A defendant cannot plead to any writ of execation, 
(tho? he may in bar of execution to a /cire facias brought;) 
but if he hath any matter after judgment to diſcharge 
him of the execution, he is to have audita querela. Co. 
Lit. 290. Or, move the court for relief, which is now 
the uſual method. | 

If huſband and wife are taken in execution for the debt 

of the wife, the wife ſhall be diſcharged; for the huſ- 
band being in execution, the wife ſhall not be ſo alſo, 
and becauſe the wife hath nothing liable to the execution. 
Lev. 51. 

The | RIPE of a liberate is good without being re- 
turned; and where a man is taken upon a ca. /a. the 
execution is good, though the writ is not returned: And 
ſo in all caſes where no inqueſt is to be taken, but only 
lands delivered, or ſeiſin had, Sc. which are only mat- 
ters of fact. 4 Rep. 67: 5 Rep. 89. | 

2. There were anciently caſtles, fortreſſes and liberties, 
where they reſiſled the ſheriff in executing the King's 
writs, which creating great inconvenience, the ſtatute of 
Weſtm. 2. cap. 39. (13 Ed. 1.) hindered the ſheriff from 
returning reſcuers to the King's writ of execution, and 
directed him to take the poſſe comitalũs. See the Stat. and 
2 New Abr. 368. 


The judges conſtrued the words of the ſtatute to extend 


only to execntions, and not to writs on meſne proceſs ; 
that the ſheriff was not obliged to carry the pe comitatiis 
where the man was bailable, for they did not preſume, 
that in ſuch caſes the King's writ would be diſobeyed, 
2 New Abr. 368. 
The original of commitment for contempts ſeems to be 
derived from this ſtatute ; for fince the ſheriff was to com- 
mit thoſe who reſiſted the proceſs, the judges who awarded 
ſuch proceſs muſt have the ſame authority to vindicate it; 
hence, if any one offers any contempt to his proceſs, ei- 
ther by word or deed, he is ſubje& to impriſonment dur- 
ing pleaſure, wiz. from whence they ſhall not be delivered 
without the King's ſpecial commandment; 2 New Abr. 368. 
See titles Debt; Error. 

See further on Executions in civil caſes, in general 
Com. Dig. that title, &c. 


ExEcuT1on oF CRrlMINALs, Muſt in all caſes as well 
capital as otherwiſe, be performed by the ſheriff or his de- 
puty; whoſe warrant for ſo doing was anciently by precept 
under the hand and ſeal of the judge, as is ſtill practiſed 
in the court of the Lord High Steward upon the execu- 
tion of a peer. 2 Hale 409. Though in the court of the 
peers in parliament it is done by writ from the King; 
afterwards it was eſtabliſhed, that in caſe of life the 
_ judges may command execution to be done without any 
writ. Finch 478. And now the uſage is for the judge 
to ſign the calendar, a liſt of all the priſoners' names 


with the ſeparate judgments in the margin which is left 
with the ſheriF: the ſheri# on receipt of this warrant 
is to do execution within a convenient time which in the 
country is leſt at large: in Londen, the Recorder, ale re. 
porting to the King in perſon the caſe of the ſeveral 
priſoners, and receiving his royal pleaſure that the ry 
muſt take its courſe, iſſues his warrant to the ſheriffs 
directing them to do execution a! the day and place af. 
ſigned. See 4 State Trials 332: Fel. 43: 4 Comm, 40;. 
It is held by Cate (3 1nft. 52,) and Hale (2 H. P. C. 272, 
412,) that even the King cannot change the puniſnment 
of the law by altering hanging (or buruing when uſed) 


into beheading; tho“ when beheading is part of the ſen- 


tence, the King may remit the reſt. und norwitaftanding 
ſome examples to the contrary, Ce matatains that + ;e 
candum eff legibus, non exemplis. But others have thou lit, 
and more juſtly, that this prerogative being founded in 
mercy, and immemorially exerciſed hy the crown, i: part 
of the Common-law. Fo. 270: F. N. B. 24,4: 19 
Rym. Fed. 284. For hitherto, in every inſtance all theſe 
exchanges have been for more merciful kinds of death; 
and how far this may alſo fall within the King's power 
of granting conditional pardons, (viz. by remitting a 
ſeverer kind of death, on condition that the criminal 
ſubmits to a milder,) is a matter that may bear conſidera- 
tion. 4 Comm. 404.—There are ancient precedents where- 
in men condemned to be hanged for felony have been be- 
headed by force of a ſpecial warrant from the King, 
Brag, 104 : Stannaf. 13. 

Subſequent juſtices have no power by the Stat. 1 Ed. 6. 
c. 7, to award execution of perſons condemned by for- 
mer judges; but jif judgment has not been paſſed on the 
offenders, the other juſtices may give judgment and award 
execution, £9c. 2 Hawk. P. C. Execution ought to be in 
the ſame county where the criminal was tried and con- 
victed; except the record of the attainder be removed 
into B. R. which may award execution in the county 
where it ſits. 3 IA. 31, 211, 217. 

If, upon arecord removed, an outlawed perſon confeſs 
himſelf to be the ſame perſon, execution ſhall be had ; 
but if he deny it, and the King's Attorney confeſſes he 
is not, he ſhall be diſcharged ; though if the Attorney- 
General take iſſue upon it, the ſame ſhall be tried. 2 
Hale's Hift. P. C. 402, 463. If a perſon, when attainted, 
ſtands mute to a demand why execution ſhall not go 
againſt him, the ordinary execution ſhall be awarded. 2 
Hark, P. C. In caſe a man condemned to die, come to life 
after he is hanged, as the judgment is not executed till 
he is dead, he muſt be hung again. Finch 389: 2 Hal. 
P. C. 412: 2 Hawk, P. (: 4 Comm. 406. And ſo was 
the law of old; for if a criminal thus eſcaped and fled 
to ſanctuary he was not permitted to abjure the realm. 
Fitz. 46. title Corone. 335. 

The body of a traitor or felon 1s forfeited to the King 
by the execution; and he may diſpoſe of it as he pleaſes, 
The execution of perſons under the age of diſcretion is 
uſually reſpited, in order to obtain a pardon. 1 Hawk, 
P. Ge... 

By the Sat. 25 Geo. 2. c. 37, perſons convicted of mur- 
der are to be executed the day next but one after ſentence; 
[unleſs that happens to be Sunday; for which reaſon 
murderers are generally tried on a Friday to afford them 
a merciful reſpite of one day more to prepare for eternity;] 
and their bodies delivered to ſurgeons to be anatomiled, 
'The judge may ſtay the ſentence, and appoint the body 

| to 


EXECUTFTIQ N—AND REPRIEVE. 


to be hung in chains or anatomiſed, but not buried. — 
And, by the ſaid ſtatute, to reſcue the body of any ſuch 
malefactor from the cuſtody of the ſheriff after execution, 
is made felony, puniſhable by tranſportation for ſeven 
years.—And to reſcue ſuch criminal going to, or during 
execution, is felony without benefit of clergy. See this 
Dict. tiile Reſcue, Under this act the time and place of 
the execution are part of the judgment, but in no other 
caſe whatever. 4 Comm. 404. See further title Marder; and 
as to theſe executions in general, titles Tenn, Felony and 
other proper titles. | 

Execution may be avoided by a reprieve or a pardon ; 
whereof the former is only temporary, the latter (as to 
which, fee this DiR. title Pardon) is permanent. 

A Reyxitve, from regrendre to take back, or more 
immediately from the participle repris;] Is the withdraw- 
ing of a ſentence for an interval of time; whereby the 
execution is ſuſpended. This may be ex arbitrio judicis, 
either before or after jadgment ;z as where the judge is 
not ſatisfied with the verdict, or the evidence is ſuſpicious, 
or the iodictment is inſufficient, or he is doubtful whe- 
ther the offence be within clergy; or ſometimes if it be 
a ſmall felony, or any favourable circumſtances appear in 
the criminal's character in order to give room to apply 
to the crown for either an abſolute or conditional pardon. 
Theſe arbitrary reprieves may be granted or taken off 
by the juſtices of gaol delivery, although their ſeſſion be 
finiſhed and their commiſſions expired; but this rather 
by common uſage than of ſtrict right. 2 Hal. P. C. 412, 

Reprieves may alſo be ex neceſſitale legis. 

If a woman quick with child be condemned either for 
treaſon, or felony, ſhe may alledge her being with child 
in order to get the execution reſpited ; and thereupon the 
ſheriff, or marſhal ſha!l be commanded to take her into a 
private room, and to impanel a jury of matrons to try and 
examine whether ſhe be quick with child or not; and if 
they find her quick with child, the execution ſhall be 
reſpited till her delivery. But it is agreed, that a woman 
cannot demand ſuch reſpite of execution by reaſon of her 
being quick with child more than once; and that the can 
neither ſave herſelf by this means from pleading upon 
her arraignment, nor from having judgment pronounced 
againit her upon her conviction. Alſo it is ſaid, both by 
Staundford and Coke, that a woman can have no advantage 
frem being found with child, unleſs the be alſo found 
quick with child. 2 Hawk. P. C. c. 51.4 9, 10. 

Another cauſe of regular reprieve is if the offender 
become non con pos between the judgment and the award 
of execution. 1 Hal. P. C. 370. For regularly though a 
man be compos when he commits a capital crime, yet if 
he becomes zen com pos after, he ſhall not be indicted; if 
after indictment, he ſhall not be convicted; if after con- 
viction, he ſhall not receive judgment; if after judgment, 
he ſhall not be ordered for execution: for the law knows 
not but he might have offered ſome reaſon, if in his ſenſes, 
to have ſtayed theſe reſpective proceedings. It is there- 
fore an invariable rule when any time intervenes between 
the attainder and the award of execution, to demand of 
the priſoner what he hath to alledge why execution 
ſhould not be awarded againſt him ; and if he appears 
to be inſane, the Judge, in his diſcretion, may and ought 
to reprieve him, 

The party may alſo plead in bar of execution; which 


plea may be either pregnancy; (of Which above ;) the | 


— 


King's pardon, an act of grace; (See title Parden;) or 
laſtly diverſity of perſon vix. that he is not the ſame that 
was attainted and the like. In this laſt cafe a jury ſhall 
be impanelled to try this collateral iflae, namely the 
identity of his perſon ; and not whether guilty or inno- 
cent; for that has been decided before; and in theſe col- 
lateral iſſues the trial ſhall be i»fanter, and no time al- 
lowed the priſoner to make his defence or produce his 
witneſſes unleſs he will make oath that he is not the per- 
ſon attainted, 1 Szd. 72: Fo, 42. Neither ſhall any 
peremptory challenges of the jury be allowed the pri- 
ſoner; though formerly ſuch chalienges were held to be 
allowable whenever a man's life was in queſtion. 1 L-r', 


61: Pot, 42, 6.Staundf. P. C. 163: Co. Litt. 157 : Hal. 


Sum. 259. 

Every Judge who hath power to order execution, hath 
power to grant a reprieve; and execution is often ſtaid 
on condition of tranſportation. See Stat. 8 Geo. 3. c. 15, 
for a power given to judges of aſſiſe to reprieve for the pur- 
poſe of obtaining a conditional pardon. See alſo this Dick. 
titles Tran/po tation: Felony : Clergy, 2 Hawk. P. C. c. 5 1.— 
But no prifoner convicted of any felony, for which he 
cannot have his clergy, at the Seſſions at the O/ Bailey for 


| London and Middleſex, &c. ought to be reprieved but in 


open Seſſions; and reprieves are not to be granted other- 
wiſe but by the King's expreſs warrant. Ae/. 4. 
ExecuTION or STATUTES. The court of Star. Cham- 
ver erected in the reign of King Heu. 7. was ſaid to be 
for the execution of ffatutes, &c. Stat. 3 Hen. 7. c. 1. 
ExecuTioNE FACIENDA. A writ commanding exe- 
cution of a judgment, and diver{ly uſed. Reg. Orig. 
ExXECOTIONE FACIENDA IN WyTHERNAMIUM. A writ 
that lies for taking his cattle, who hath conveyed the 
cattle of another out of the county, ſo that the ſheriff 
cannot replevy them. Reg. Orig. 82. See title Replewin, 
ExecuTione Jubicili. Is a writ directed to the judge of 
an inferior court to do execution upon a judgment therein, 
or to return ſome reaſonable cauſe wherefore he delays the 
execution. F. N. B. 20. If execution be not done on the 
firlt writ, an alias ſhall iſſue, and a phluries with this clauſe, 
ve! canſam nobis ſguifices quare, Mc. And if upon this writ 
execution is not done, or ſome reaſonable cauſe returned 
why it is delayed, the party ſhall have an attachment 
againſt him who ought to have done the execution, 
returnable in B. R. or C. B. New Nat. Br. 43. If the 
judgment be in a court cf record, this writ ſhall be 
directed to the ice of the court where the judgment 
was given, and not unto the officer of the court; for if 
the officer will not execute the writs directed unto him, 
nor return them as he ought, the judges of the court 
may amerce him. 144, See title Execution III. 3, and the 
Stat. 19 Ges. 3. c. 70. there mentioned. 
One may have a writ de executione judicii out of the 
Chancery to execute a judgment, in an inferior court, 
although a writ of error be brought ta remove the re- 


cord, and reverſe the judgment: if he that brings the 


writ of error do not take care to have the record tran- 
ſcribed, and the writ of error returned up in due time. 
1 Lil. Abr. 562. 

EXECUTIVE POWER. The ſupreme executive 
power of theſe kingdoms is veſted by our laws in a fingle 
perſon, the King, or Queen, for the time being. 1 Comm, 
190, Sc. See title King. 

1 EXECUTOR. 
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EXECUTOR, I. 2. 


EXECUTOR. Lar.] One appointed by a man's laſt 
will and teſtament, to perform or execute the contents 
thereof after the teſtator's deceaſe; and to have the diſ- 
poſing of all the teſtator's ſubſtance according to the tenor 
of the will: he anſwers to the heres deſignatus or teſia- 
mentarius in the Civil laav, as to debts, goods and chattels 
of his teſtator. Terms de Ley. | 

The rights powers aad duties of EXECUTORS and 
ADMINISTRATORS, being in many reſpects fimilar, 
and the ſeveral determinations in the books, being generally 
applicable to both, it ſeems mo{t methodical and uſeful 
to conſider them together ; for which purpoſe, reference 
is made from title /dmini//rator to this place. The pre: 
ſent ſummary is founded on the Commentaries; having 
various points and heads from other ſources interwoven on 
that excellent ground- work. See 2 Comm. c. 32. For par- 
ticular information at large on theſe ſubjects, ſee alſo Cam. 
D:s. titles Admini/tration and Admini/frator ; and allo YViner”s 
Lbridement title Executor. 


I. 1. Of the Ajpointment of Adminiſtrators in Caſes of 
Tuteſtacy. 
2. How Adminiſtrations may be revoked, 
II. Of the Appointment of Zxecutors, and particular Ad- 
miniftrators : and ſee IV. 
Of Adminiftrations to Next of Kin, or on Failure of 
them: and ſee V.8. | 
Of the Diſtiuction in Intereft between Executors and 
Adminiſirators. 
Of the Duty of Executors and Adminiſtrators. 
1. Of Executer de ſon tort, 
2. Of buying the deceaſed, 
3. Proving the Will, 
4. Making Inveitory. 
5. Collecting the Goods. 
6. Paying the Debts in due order of Priority. 
7. Legacies ; and ſee title Legacy. 
8. Diftribution of the Refidue, to the Executor him- 
fſelF or next of kin; and herein, 
9. Of the Cuſtoms of London and Vork, 
as to Imeſ/ates. 
VI. 1. Of Actions by and againſt Adininiftirators. 
+ Executors,— And herein 


II. 
IV. 
V. 


of Devaltavit. 


I. 1. Ia caſe a perſon makes no diſpoſition of his 
elecis by will, he is ſaid to die inteſtate; and in ſuch 
caſes, it is ſaid, that by the old law, the king was entitled 

to ſeize upon his goods, as the general truſtee of the 
kingdom. 9 Rep. 38.— This prerogative the king con- 
tinued to exerciſe for ſome time, by his own miniſters of 
juſtice; and probably in the county court where matters 
of all kinds were determined; and it was granted as a 
franchiſe to many lords of manors and others, who have 
to this day a preſcriptive right to grant adminiſtration to 
their inteſtate tenants and ſuitors, in their own Cuurts- 
baron, and other courts, or to have their wills there prov- 
ed, in caſe they make any. 9 Rep. 37. Afterwards the 
erown, in favour of the church, inveſted the prelates with 
this branch of the prerogative ; and then the Ordinary 
might ſeize the goods and keep them without walting ; 
and alſo might give, alien or fell them at his will, and 
diſpoſe of the money in pigs uſus; being thus, probably, 


merely the king's almoner in his dioceſe, Finch Law 173 

4: Plowd. 277. „ | 0 
As the Ordinary had thus the diſpoſition of inteſtates“ 

effects, the probate of wills of courſe followed; for it was 


thought juſt and natural, that the will of the deceaſed 


ſhould be proved to the ſatis faction of the prelate, whoſe 
right of diſtributing his goods was ſuperſeded thereby. 
By degrees, through an abuſe of this power of .the 
Ordinary, often complained of before it was redreſſed, 
the Popiſh clergy ſecured the inteſtate's eſtate to them. 


| ſelves, without paying even his lawful debts; for which 


reaſon it was enacted by Stat. N ebm. 2. (1; I. A D. 
1285.) c. 19, that the Ordinary ſhall be bound io pay 
the debts of the inteſtate, ſo far as his goods will extend, 
in the ſame manner as executors were bound in cat of a 
will.—Þut ſtill the reſidue remained in the hands of the 
Ordinary, and the continued abuſe of this power at length 
produced the Stat. 31 E. 4. c. 11; (A. D. 1357 ;) which 
provides, that in caſe of inteſtacy, the Ordinary ſhall de- 
pute the near and moſt lawful friends of the deceaſed 
to adminiſter his goods, which ait ters are put upon 
the ſame footing, with regard to ſuits, and to account. 
ing, as executors.—The next and moſt lawful friend is 
interpreted to be the next of bid, who is under no legal 
diſabilities. 9 Rep. 39.— The Stat. 21 H. 8. c. 5, enlarges 
the power of the eccleſiaſtical judge a little more; per- 
mitting him to grant adminiſtration either to the widow 
or the next of kin, or to both of them, at his diſcretion ; 
and where two or more perſons are in the ſame degree of 
kindred, gives the Ordinary his election to accept which he 
pleaſes. 1 Sid. 179: Raym. 93: 1 Show. 351: 1 Salk, 36. 

Oa this footing now ſtands the general law relative to 
the appointment of adminiſtrators— Who are the erf of 
bloed, or as it is uſually called next of kin, is ſtated po. 
III. & V. 8. : 

2. The Ordinary ought not to repeal letters of admini- 
firation which he hath duly granted]; but if they are grant- 
ed to ſuch perſons who ought not by law to have them, 
he may revoke them. 1 Li//.38. For juſt cauſe they 
may be revoked, as where a perſon is a lunatick, Sc. 
And if granted where not grantable, they may be repeal- 
ed by the delegates. 1 Lev. 157, 186. If adminiſ ration is 
granted, and afterwards a will is produced and proved, 
the administration ſhall be revoked ; and all acts done by 
the adminifirator are void. 2 Raul. Abr. 907. If a citation 
is granted againſt a ſtranger adminiſtrator, and his admini- 
ftration is revoked by ſentence, yet all acts done by him 
bond fide as adminifirator are good till the revocation ; the 
adminiſtration being only voidable. 6 Rep. 18: 8 Rep. 135. 
But if there is any fraud, a creditor may have relief upon 
the Stat. 13 Eliz.cap. 5, And when the firſt auminiftra- 
tion is merely void, as granted by a wrong perſon, Sc. it 
is otherwiſe : ſo when there is an appeal from the grant 
of the adnini/rotion, to ſuſpend the former decree. 5 Rep. 
30. Admini/iration was granted to J. S. and he relealed all 
actions, and afterwards the admini/tration was revoked, and 


declared void; this releaſe was held good. 1 Zrownl. 5 1. 


24, If it had been without conſideration ? If an adminis 
ſirator gives goods away, and then admini/rration is revok— 
ed or repealed, 'tis ſaid the gift is good; except it be by 
covin, When it ſhall be void only agaiuſt a creditor by 
ſtatute: and where the adminiſtrator after many goods 


adminiſtered, had his adminiſtration revoked, and it was. 


commitied 


EXECUTOR, II. III. 


committed to B. who ſued the firſt adminiſtrator * goods 

unduly adminiſtered, it was held that there was no reme- 
dy but in Chancery. 6 Rep. 19: Clayt. 44: 4 Shep. Ab. 
. See Hob. 266.— Put in ſuch a caſe as this it ſeems 
that the ſecond adminiſtrator might maintain an action at 
law agzinit the firſt, for money had and received, Oc. 
or trover for any goods remaining in his poſſeſſion, or by 
him converted and not duly adminiſtered. 

In 2 Leen 15 5, it is ſaid, where the firſt adminiſtration 
is void, the adminiſtrator who under that adminiſtration 
takes the goods is a treſpaſſer, Letters of adminiſtration 
obtained by fraud are void. 3 Rep.73 : 6 Rep. 18, 19: 8 
Rep. 143. 

'See the ſeveral caſes on this part of the ſubject collected 
in 1 Com. Dig. title 4dmiri/iraior (B. 8,); the reſult of 

hich (as given in 4 Thu,, Eccic foſtica! Lato 236,) is, 
that an adminiſtration may be repealed, al:hough not 
arbitrarily, yet where there ſhall be a uit cauſe for ſo 


doing; of which the temporal courts are to judge. 


II. All perſons are capable of being Executors, that 
are capable 6: making wills, And many others beſides 
as ſeme-coverts and infants: nay even infants unborn, or 
in centre ſes meres may be made + recen We/t. nl. 
p. 1.5 035. 

A popiſh recuſant convict cannot be an executor, 9 
Rep. 37. A mayor and commonalty may be executors. 
1 Rel. Abr.g15. And if the King is made executor, he 
appoints others to take the execution of the will upon 
them, and to take account. 5 Rep. 2 

It ſeems agreed, that by our law, an en or one born 
out of the allegiance of our King, may be an executor 
or adminiſtrator; alſo it hath been adjudged, that ſuch a 
one ſhall have adminiſtration of leaſes as well as per ſonal 
things, becauſe he hath them in ater droit, and not to his 
own uſe. Off of Ex. 17 

Put it has been Fe doubted, whether an alien enemy 
mould maintain an action as executor; for on the one 
hand it is ſaid, that by the policy of the law, alien ene- 
mies ſhall not be admitted to actions to recover effedis, 
which may be carried out of the kingdom to weaken 
ourſelves and enrich the enemy, therefore public utility 
mult be preferred to private convenience; but on the 
other hand it is ſaid, 
are not forfeited to the King by way of reprital, becauſe 
they are not the alien enemy's, for he is to recover chem 
for others; and if he allows fuch alien enemies to pot. 1s 
the effects as well as an alien friend, he mult allow them 
power to recoyer, ſince in that there is no difference, 
and by conſequence he mult not be diſabled to {ue for 
them; if it were otherwiſe, it would be a prejudice to 
the King's ſubjeds, who could not recover their debts 
from the alien executor, by his not being able to get in 
the aſſets cf the teſtator. CG. Elis. 683: Car- 
ter 49, 191: Sin. 370. 

But an excommunicated perſon cannot be an executor 
or adminiſtrator, for by the excommunication he 15 ex- 
cluded from the body of the church, and is incapable to 
liy out the goods of the d ece 9 to pious uſes. Co. Liz. 
134: Swind. 349: Coclgb. 

No infant can act as E . till the age of 17 years; 
till which time adminiſtration muſt be granted to ſome 
other durante minore tate. Went. Off. of Ex. c. 18: 6 Rep. 
&7 40%. 335». 
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that thoſe effects of the teilator. 


And if the right of adminĩſtration deyolves on an infant 
adminiſtration durante minore ætate is to be gra 3 till he 
arrives at 21. Godolph. 102: 5 Co. 29: Hib. 2:0: Tel. 128. 

And as ſuch an adminiſtrator is but in nature 5 a cu- 
rator for the infant, and has no intereſt or benefit in the 
teſtator or inteſtate's eſtate, but in right of the infant, it 
has been always held diſcretionary in the Ordinary to 
whom to grant it, and therefore it hath been frequently 
adjudged, that he is not obliged within the Stat. 21 H. 8. 
c. 5, to grant it to the next of kin either of the deceaſed, 
or the infant. Hs. 250: 1 Fent. 219: 1 Kb. 549: 
Mod. 24: 1 New. Ar. 381. 

If an infant, and one of full age, are made executors, 
he who is of full age may take out adminiltration durante 
minori tate of the infant, and may declare as executor or 
adminiſtrator durante mincri ætate; and there is no abſurdity 
in this caſe, that there ſhould be an executor and admini- 
ſtrator to the ſame party. 1 New. Abr. 481. 

In like manner as it may be granted durante ab/ontia 
or fenclente lite; when the executor is out of the realm; 
1 Zriw. 342 ; or when a ſuit is commenced in the Ec- 
flaſtical court, touching the validity of the will. 2 7. Vins. 
589 590. 

The appointment of an executor is eſſential to the 
making of a will; (Vent. c. 1: Plowd. 281;) and it 
may be performed either by expreſs words, or ſuch as 
ſtrongly imply the ſame : but if the teſtator makes an in- 
complete will without naming any executors, or if he 
names incapable perſons, or if the executors named re- 
fuſe to act (See 9 Rep. 37: Went. OF. Ex. 38,) in any of 
theſe caſes adminiſtration mult be granted cam e/amerts 
annexo to ſome other perſons ; (1 Rel. 45. go7 : Comb. 20;) 
and then the duty of the adminiilrator, as aifo when = 
is conſtituted only dvrante minore tate, Sc. is very lit: 
different from that of an Executor, See Glan vil, l. 7 c. 6. 

A man may appoint two or more perſons to be ele: 
Executors, and they are accounted in law but as one pe 

on, See poſt. V. 3, 5.—Such joint executors ſhall not be 
charged by the acts of their companions, any further than 
for ellects a 'ually come to their hands, or 620: Cre. 
Elix. 318: 5 Leon. z:cq.— gut if two or more executos 
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receives the money, each is liable for the whole, as t we 
diters at law; but not as to legatees, or next of kin. 1 
Sælt. 318.—If joint executors by agreement among 
ſelves, agree that each ſhall inte: -meds! 2 With a certa; 
part of the teſtator's eſtate, yet each Mall be chargeabie 
for the whole (to creditors) by agreeing to the others” 


' receipts. Hard. 314. 


III. If the deceaſed died © wholly inteflate, without 
making either will or executors, then gener al letters of 
adminiſtration muſt be granted to fach tor as 
the SVats. 31 E. z. c. 11, and 29 U. 8. c. 4. Sed ante 1,) 
dire ; in dente nenen of which it is to be oblerveg; 
iſt. That the Ordin: 1ary is com pellab! le to grant admini— 
{tration of the goods of the wite to the hu Gard, or his 
repreſentatives; (Ce. Car. 105z Stat. 20 Car. 2. 

1 P. Nins. 381 ;) TS of the huſband's-effeels to the vi 
dow, or next of kin. Salt. 36: Sa., zz —adly. I bar 
among the kindred, thoſe are to be preterred that are the 
neareit in degree to the inteſtate. mY y. That this near- 
neſs of degree ſhall be reckonee ! according to the com 
putation ot the civuians; (Pe. CH. 593 ;) and notof u, 


I, Cangntiis, , 
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canonilts, which the law of Zag/and adopts in the deſcent 
of real eſtates; (See title Deſcent)—And therefore in the 
firſt place the chilren, or on failure of children, the 
parents of the deceaſed are entitled to adminiſtration ; 
both which are indeed in the firſt degree, but the chil- 
dren are allowed the preference. Godolph. p. 2. c. 34. C1: 
2 Fern. 125. —Then follow brothers ; grandfathers ; (Pre. 
Ch. 527: 1 P. Wm. 41 ;) uncles, or nephews ; ( Ath. 4553) 
and the females of each claſs reſpectively; and Laſtly, 


Corfins.— 4th. The half blood is admitted to the admini- 


ſtration as well as the whole; for they are of the kindred 
of the inteſtate, and only excluded from inheritances of 
land, upon feodal reaſons. Therefore the brother of the 
half blood ſhall exclude the uncle of the whole blood; 
(Vent. 425;) And the Ordinary may grant adminiltra- 


tion to the ſiſter of the half, or the brother of the whole | 


blood, at his own diſcretion. Aleyn, 36: Sty. 74. See 
poſt. V. 8.—5. If none of the kindred will take out ad- 
minilflration, a cyedizor may by cuſtom do it. Salk. 38.— 
Gchly. If the Executor refuſes, or dies inteſtate, the ad- 
miniſtration may be granted to the re/iduary legatee, in 
excluſion of the next of kin. 1 Sid. 281: 1 Vent. 219. 


And laftly the Ordinary may, in defect of all theſe, com- 


mit adminiſtration, (as he might have done before the 
Stat. 31 E. 3. c. 11: Phwd.278;) to ſuch diſcrete per- 
ſon as he approves of: or (in theſe caſes as well as in 
that of an Executor's refuſal, Cro. El. gz,) may grant 
him letters ad colligendum bona dfundti, which neither 
makes him executor nor adminiltrator ; his only buſineſs 
being to keep the goods in his ſafe cuſtody ; (Went. 
cb. 14;) and to do other acts for the benefit of ſuch as 
are entitled to the property of the deceaſed. 2 Ii. 398. 
If a baſtard who has no kindred, being nllirs filius, or 
any one elſe that has no kindred, dies inteſtate, and 
without wife or child, it hath formerly been held, (Salk. 
37,) that the Ordinary might ſeize his goods, and diſ- 
pole of them i pios uſus. But the uſual courſe now 
is, for - ſome one to procure letters patent, or other au- 
thority from the King; and then the Ordinary of courſe 
grants adminiſtration to ſuch appointee of the crown. 
3 P. Vn. 33. 


IV. The intereſt, veſted in the executor by the will 
of the deceaſed, may be continued and kept alive by the 
will of the ſame executor; ſo that the executor of 4.'s 
executor, is to all intents and purpoſes the executor and 
repreſentative of A. himſelf ; See 25 Ed. 3. f. 5. c. 5: 
1 Leon. 275, ; but the executor of A.'s adminiſtrator, or 


the adminillrator of A.'s executor, is not the repreſenta- 


tive of A. Bro. Ar. title Adminiſtrator 7. For the power 


of an executor is founded upon the ſpecial confidence and 


actual appointment of the deceaſed ; and ſuch executor 
15 therefore allowed to tranſmit that power to another, 
in whom, he hath equal confidence: but the adminiſtra— 
tor of J. is merely the officer of the Ordinary, preſcribed to 
him by act of parliament, in whom the deceaſed has re- 
poſed no truſt at all; and therefore, on the death of that 
officer, it reſults back to the Ordinary to appoint another. 
And, with regard to the adminittrator of A.'s executor, 
he has clearly no privity or relation to A. being only 
coinmiſſioned to adminiſter the effects of the inteſtate 
executor, and not of the original teſtator. Wherefore in 
both theſe caſes, and whenever the courſe of repreſen- 
tation from executor to executor is interrupted by any one 


3 


adminiſtration, it is neceſſary for the Ordinary to com- 
mit adminiſtration afre. u, of the gaods of the deceaſed 
not adminiſtered by the former executor or adminiltrator, 
And this adminiſtrator, de Lonis non, is the only legal re- 
preſentative of the deceaſed in matters of perſonal pro- 
perty. Sty. 225. But he may, as well as an original ad- 
miniſtrator, have only a limite or /pecia! adminiſtration. 
committed to his care, viz. of certain ſpecific effects, 
ſuchasa term of years and the like; the reſt being com- 
mitted to others. 1 Rell, Aör. 9o8: Godolp). p. 2. c. 30: 


* Salk. 36: 1 New Abr. 385, See alſo the Stats. 43 £1iz. c. 


8: 30 Car. 2. c. 7. 

If an gxecutor dies before probate, ſuch an executor's 
executor cannot prove the will, becauſe he is not named 
therein, and no one can prove a will but he who is 
named executor in it; but if the firſt executor had proved 
the will, then bis executor might have been executor 
to the firit teſtator, there requiring no new probate. 1 
Salk, 299. | 

Though an executor of an executor may thus be exe- 
cutor to the firſt teitator ; yer he may take upon him the 
executorſhip of his own teſtator, and refuſe to intermeddle 
with the eſtate of the other: and if the firſt executor 
refuſes, (as if he dies before probate,) his executor (hall 
not adminiſter to the firſt teſtator. Dre 372. 


V. 1. The duty and office of Executors and Ad- 
miniſtrators in general are very much the ſame; ex- 
cepting, firit, that the executor is bound to perform a 
will, which an adminiſtrator is not, unleſs where a teſta- 
ment is annexed to his adminiſtracion, and then he differs 


ſtill leſs from an executor ; and, ſecondly, that an exe- 


cutor may do many acts before he proves the will; 
Went. ch. 3; but an adminiſtrator may do nothing till 
letters of adminiſtration are iſſued; for the former de- 
rives his power from the will and not from the probate ; 
the latter owes his entirely to the appointment of the 
Ordinary, Com. 51. | 

If a ſtranger takes upon him to act as executor, with- 
out any juſt authority; (as by intermeddling with the 
goods of the deceaſed, 5 Rep. 33, 34; and many other 
tranſactions, I entau. ch. 14: Stat. 43 Elix. c. 8; he is 


called in law an Executor of his own wrong, [de ſon tort, ] 


and 1s liable to all the trouble of an executorthip, with- 
out any of the profits or adyantages: but merely doing 
acts of neceſſity or humanity, as locking up the goods, 
o burying the corps of the deceaſed, will not amount 
to ſuch an intermeddling, as will charge a man as exe- 
cutor of his own wrong. Dyer 166. Such a one cannot 
bring any action himſelt in right of the deceaſed, (Bro, 
Apr, title Adminiftrator 8,) but actions may be brought 
againſt him. And, in all actions by creditors againſt 
ſuch an officious intruder, he ſhall be named an executor, 
generally; (5 Rep. 31 ;) forthe moſt obvious concluſion, 
which ſtrangers can form, from his conduct is that he 
hath a will of the deceaſed, wherein he is named executor, 
but hath not yet taken probate thereof, 12 Mod. 471. 
He is chargeable with the debts of the deceaſed, fo far 
as afſits comes to his hands. Dyer 166. And as againſt 
creditors in general, ſhall be allowed all payments mace 
to any other creditor in the ſame or ſuperior degree, 
IIChau. Caf. 33. himſelf only excepted; in which he differs 
from a rightful executor. 5 Rep. 30: Moor 527. And 
though, as againſt the rightful executor or pts: 6 

c 
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he cannot plead ſuch payment, yet it ſhall be allowed 
him in mitigation of damages; (12 Mad. 441.471 3) 
unleſs perhaps upon a deficiency of aſſets, whereby the 
rightfo] executor may be prevented from ſatisfying his 
own debt. Wentw. ch. 14. «+ 

When there is a rightful executor, and a ſtranger poſ- 
ſefles himſelf of the teſtator's goods, without doing any 
further act as executor, he is not an executor de ſon tort, 
but a treſpaſſer ; Dyer To5 : Rol. Abr. 918. See 5 Rep. 82. 
An executor of his own wrong may be ſued as executor ; 
and he ſhall be ſued for legacies, as well as a rightful 
executor. Ney 13. Though an executor de fon tort can- 
not maintain any ſuitor action, becauſe he cannot produce 
any will to juſtify it, yet he will be ſeverely puniſhed for 
a falſe plea; for in ſuch caſe the execution ſhall be 
awarded for the whole debt. though he meddled with a 
thing of very ſmall value. Noy 69. a 

Debt was brought againſt an executor of hisown wrong, 
who pleaded that he never wwas executor, nor adminiſtred 


as ſuch; it was held, not to be material whether he had 
aſſets or no, but to prove that he had adminiſtered any 


thing was enough ; for this would make him chargeable 
with the debt: but if he had not pleaded falſely, he would 
have been liable for no more than the value of the goods 
of the deceaſed. Style 120. | 

If an executorof his own wrong poſſeſſes himſelf of goods, 
and afterwards adminiſtration is granted him, he may by 
virtue thereof retain goods for his own debt. 5 Rep. 30. 
And where a man took poſſeſſion of an inteſtate's goods 
wrongfully, and ſold them to another, and then took out 
adminiſtration, it was adjudged that the ſale was good 
by relation. Moor 126. An executor de fon tort ſhall be 
allowed in equity, all ſuch payments which a rightful 
executor ought to have paid. 2 Chance. Rep. 33. See fur- 
ther 2%. VI. 2, and this Dict. title Devaſtavit. 

2. The executor or adminiſtrator muſt 4ury the deceaſed 
in a manner ſuitable to the eſtate which he leaves behind 
him. Neceſſary funeral expences are allowed, previous 
to all other debts and charges; but if the executor, or 
adminiſtrator be extravagant, it is a ſpecies of d-va/tation 
or waſte of the ſubſtance of the deceaſed ; and ſhall only 
be prejudicial to himſelf, and not to the creditors or le- 
gatees of the deceaſed. Salt. 196: Gad. p. 2. c. 26. 
$ 2. See poſt. VI. 2, and this Dit. title Dovaſtavir, 

3. The executor or adminiſtrator durante minore State, 
or aurante ab/eniid, or can tc/iamento aunexo, mult prove 
tbe <vill of the deceaſed : which is done either in common 
form, which is only upon his own oath before the Or- 
dinary, or his ſurrogate z-or per tees, in more ſolemn 
form of law, in caſe the validity of the will be diſputed. 
Godolph. p. 1.c. 20. 5H 4+ When the will is ſo proved, the 
original muſt be depoſited in the regiſtry of the Ordinary; 
and a copy thereof in parchment - 15 made out under the 
ſeal of the Ordinary; and delivered to the executor or ad- 
miniſtrator, together with a certificate of its having been 
proved before him: all which together is uſually ſtiled 
the probate. : 

It there are many executors of a will, and one of them 
only proves the will, and takes upon him the executor- 
ſhip, it is ſuflicient for all of them; but the reſt after may 
join with him, and intermeddle with the teſtator's eſtate: 
but if they all of them rie the executorſhip, none of 
them will ever afterwards be admitted to prove the will; 
the Ordinary in this caſe grants adminiſtration with the 
will annexed. 9 Rep. 37: 1 Rep. 113: Perk, 485. 


As the teſtator has thought the executor appointed a 
proper perſon to be intruſted with his affairs, the Ordi- 
nary cannot adjudge him diſabled or incapax; but a man- 
damus (hall iſſue from B. R. for the Ordinary to graut pro- 
bate of the will, and admit the executor, if he refuſe 
him: neither can the Ordinary inſiſt upon ſecurity from 
the executor, as the teſtator hath thought him able and 
qualified. 1 Salt. 299. 

And although an executor becomes bankrupt, yet it 
is ſaid the Ordinary cannot grant adminiſtration to ano- 
ther? but if an executor become non compos, the Spiritual 
Court may commit adminiſtration for this natural diſa- 
bility. 1 Salk. 307. If an executor takes goods of the 
teſtator's, and convert them to his own ule; or if he 
either receive or pay debts of the teſtator, or give bond 
for payment; make acquittances for them, or demand 
the teſtator's debts as executor; or give away the goods 
of the teſtator, c. theſe are an adminiſtration, ſo that 
he cannot afterwards refuſe the executorſhip : and it has 
been held, that if the wife of the teſtator take more ap- 
parel than is neceſſary, it is an adminiſtration, Ofc. 
Exec. 39. 

It is uſual when there is a conteſt about a will, or 
when the right of adminiſtration comes in queſtion, to 


enter a caveat in the Spiritual Court, which by their las 


is ſaid to ſtand in force for three months. GdI ob. 25 8: 
Gold/b. 119: 2 Rol. Rep. 6: Coo. Fac. 463,4. 

But it is ſaid, that our law takes no notice of a caveat, 
and that it is but a mere cautionary act done by a 
ſtranger, to prevent the Ordinary from doing wrong; and 
that thefore, if adminiſtration be granted pending a ca- 
veat, this 1s valid in our law, though by the law in the 
Spiritual Court, it may be ſuch an irregularity as wilt 
be ſufficient.to repeal it. 1 R/. Rep. 191: Cro. Jac. 463: 
2 Rol. Rep. 6. 

In defect of any will, the perſon entitled to be admi- 
niſtrator, muſt alſo at this period take out letters of ad- 
miniſtration under the ſeal of the Ordinary; whereby an 
executorial power to collect and adminitter, that is, diſ- 
poſe of the goods of the deceaſed, is veſted in him: and 
he muſt by Stat. 22 & 23 Car. 2. c. 10, enter into a 
bond with ſureties, faithfully to execute his truſt. IF all 
the goods of the deceaſed lie within the fame juriſdiction, 
a probate before the Ordinary, or an adminiſtration granted 
by him, are the only proper ones: but if the deceaſed 
had Jona notabilia, or chaitels to the value of a hind et 

/pillings, in two diſtin dioceſes or juriſdictions, then the 
will mult be proved, or adminiſtration taken cut, before 
the metropolitan of the province, by way of ſpecial pre- 
rogative: 4 nf. 335 ; Hence the courts, where the va- 
lidity of ſuch wflls is tried, and the offices where they are 
regiſtered, are called the prerogative courts, and the pre- 
rogative otfaces, of the provinces of Canterbury and 7474. 
Lynedewwode, who flourithed in the beginning of the 15h 
century, and was official to archbiſhop Chi, inter- 
prets theſe hundred ſhillings to ſignify c lege; of 
which he tells us ſeventy-two amounted to a pound of 
gold, which in his time was valued at fifty nobles or 
107. 13s. 4d. He therefore computes (Prowine. I. 3. 7. 
13,) that the hundred ſhillings, which conflituied ora 
noiabilia, were then equal in current money to 23 J. 3s. oz 
This will account for what is ſaid in our antieat books, 
tat 5:14 notalilia in the dioceſe of Lorton (4 Lift. 335, 
Gedoiph, p. 2. c. 22) and indeed every where elle (Yad. 
5 281, 


— 
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:23;,) were of the value of ten pounds by cempoſition: for, 


/ 
we purſue the calculations of Lyn-dewwode to their full 


extent, and conſider that a pound of gold is now almoſt 
equal to an hundred and fifty nobles, we ſhall extend the 
preſent amount of S notabilia, to nearly 50/7. But the 
makers of the canons of 1603, underſtood this antient 
rule to be meant of the ſhillings current in the reign of 
James I. and have therefore directed (Can. z,) that five 
pounds ſhall for the future be the ſtandard of bona nota- 
Lilia; ſo as to make the probate fall within the archiepiſ- 
copal prerogative. Which prerogative {properly under- 


_ food) is grounded upon this reaſonable foundation: that 


as the biſhovs. themſelves were orivinally the admiaiſtra— 
: 8 


tors to all inteſtates in their own dioceſe, and as the pre- 


ſent adminiſtrators are in effect no other than their officers 
or ſubſtitutes, it was impoſſible for the biſnops, or thoſe 
who acted under them, to collect any goods of the de- 
ceaſed, other than ſuch as lay within their own dioceſes, 
beyond which their epiicopal authority extends not. But it 
would be extremely troubleſome, if as many adm miſtrati- 


ons were to be granted, as there are dioceſes within which 


the deceaſed had Sena notabilia; beſides the uncertainty 


which creditors and legatees would be at, in cafe diffe- 


rent adminiſtrators were appointed, to aſcertain the fund 
out of which their demands were to be paid. A preroga- 
tive is therefore very prudently veſted in the metropolitan 
of cach province, to make in ſuch caſes one adminiſtra- 
tion ſerve for all, 

4. The executor or adminiſtrator is to make an nven- 
4% of all the goods and chattels, whether in poſſeſſion or 
action of the deceafed ; which he is to deliver in to the Or- 


dinary upon oath, if thereunto lawfully required. Sar. 


6. H. 38. c:$: By Stat. i Jac. 2. c. 17. 4 6, 
adminiſtrator ſhall be cited into court to render an 
#:co:mt of the perſonal eſtate of his inteſtate, otherwiſe 
than by an inventory thereof, unleſs at the inſtance of 
ſome perſon in behalf of a minor, or having a demand 
out of ſuch eſtate as a creditor, or next of kin; nor ſhall 
be compe!lable to account before any Ordinary or judge 
empowered by the ad of 22 ©& 23 Car. 2. cap. Io, other- 
wile than as aforeſaid, See 9 Rep. 39: 2 Inf. 6090: 
Raym. 407. 8 

5. He is to collect all the goods and chattels ſo in ven- 


- toried; and to that end he has very large powers and in- 


terelts conferred on him by law; being the repreſenta- 
tive of the deceaſed; Co. Lite. 209; and having the ſame 


property in his goods as the principal had when living, and 


the ſame remedies to recover them. And if there be two 
cr more executors, a ſale or releaſe by one of them ſhall 


be good againſt all the reſt. Dyer, 23: Cro. Eliz. 347: 


Sid. 33: Brownl. 183 ; unleſs ſuch releaſe be obtained by 
fraud. Moor 620: Co. Elia 318: 2 Leon. 209: but in 
caſe of adminiitrators it is otherwiſe. 1 4:4, 460. What- 
ever is ſo recovered, that is of a ſaleable nature and may 
be converted into ready money, is called gets in the 
hands of the executor or adminiſtrator, that is, / icient 
or enough (from the French e] to make him charge- 
able to a creditor or legatee, ſo far as ſuch goods and 
chattels extend. Whatever gts ſo come to his hands, he 
may convert into ready money, to anſwer the demands 
that may be made upon him: Sec 6 Rep. 47 Co. Lit. 374. 
In actions againſt executors, the jury mult find aſſets to 


what value, for the plaintiff ſhall recover only accordiag 


to the value of aſſets found. 1 No. Reg. 58. As to rea? 
aſjets by deſcent, ſee this Dict. title A/ers. 

The chattels real and perſonal of the teſtator coming 
to the executor, are leaſes for years, rent due, corn grow- 
ing and cut, graſs cut and ſevered, Sc. cattle, money, 
plate, houſhold goods, Sc. Co. Lil. 118: Dyer 130, 537. 
An executor having a leaſe for years of land in right of 
the deceaſed, if he purchaſe the fee, whereby the leaſe 
is extinct, yet this leaſe ſhall continue to be aſſets, as to 
the creditors and legatees. 1 Rep. 87: Bro. Le:/e 63. 
Though a plantation be an eſtate of inheritance, yet be- 
ing in a foreign country, it is a chattel in the hands of 
executors to pay debts. 1 Vert. 358. The executor is 
not only iatitled to all perſona! goods and chattels of the 
teſtator, of what nature ſoever they are; but they are alſo 
accounted to be in his poſſeſſion, though they are not 
actually ſo; for he may maintain an action againſt any 
one who detains them from him: he is likewiſe intitled 
to things in action; as right of execution on a judgment, 
bond, ſtatute, Sc. Allo to money awarded on arbitra- 
tion, where the party dies before the day, c. Co. Lis, 
209: 2 Fent. 249: 1 Dau v. Ag. 549. | 

If goods of the teſtator are kept from the executor, he 
may ſue for them in the Spiritual Court, or at common 
law ; and if one ſeiſed of a meiſuage in fee, Oe. hath 
goods in the houſe, and makes a will and executors, and 
dies, the executors may enter into the houſe, and carry 
away the goods. Lit. 60. An executor may, in conve- 
nient time after the teitator's death, enter 1nto a houſe 
deſcended to the heir, for removing and carcying away 
the goods; ſo as the door be open, or the key be ia the 
door. Ofic. Exec. 8. He may take the goods and chat- 
tels to himſelf, or give power to another to ſeize them 
for him. 9 Rep. 38. If an executor with his own goods 
redeem the goods of the teſtator; or pays the teſtator's 
debts, Oc. the goods of the teſtator ſhall, for ſo much, 
be changed into the proper goods of the executor. Tent, 
Cent. 188. 

Where a man by will deviſes that his lands ſhall be 
ſold for payment of des, his executors ſhall ſell che land, 
to witm it belongs to pay the debts, 2 Leon. c. 276. And 
if lands are deviſed to executors to be fold for payment 
of the teſtator's debts, thoſz executors that act in the 
executorſhip, or that will ſell, may do it withont the 
others, Co. Lit. 113. By Sat. 21 H. 8. c. 4; Bargains and 
ſales of lands, c. deviſed to be fold by executors, tha'l 
be as good, if made by ſuch of the executors only as take 
upon them the execution of the will, as it all the exectt= 
tors had joined in the ſale. If lands are thus deviſed to 
pay debts, a ſurviving executor may ſell them; but if 
the deviſe be, at the executor 2 70% fell the land, and not 
of the land to them to be fold, here being only an are 
rity, not an zzteref.; if one dies the other cannot fell, 
1 Lev. 203. | 

6. The Executor or Adminiſtrator muſt pay the 45's 
of the deceaſed. In payment of debts he mult obſerve 
the rules of priority; otherwiſe, on defciency of aſſets, 
if he pay thoſe of a lower degree firſt, he matt anſwer 
thoſe of a higher out of his own eſtate, And firlt he 
may pay all tuneral charges, and the expences of pro- 
ving the will, and the like. Secondly, debts due to the 
King on record or ſpecialty. 1 Aud. 129. Thirdly, ſuch 
debis as are by particular ſtatutes to be pielezred to all 

others; 
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ethers; as the forfeitures for not burying in woollen ; 
(Stat. 30 Car. 2. c. 3;) money due upon poor rates (Sar. 
17 Geo. 2. c.38;) for letters to the poſt-office (Stat. 9 
lm. c. 10;) and ſome others. Fourthly, debts of record; 
as judgments (docquetted according to the Sat. 4 & 5 
WW. M. c. 20.) flatutes and recognizances. (4 Rep. 60: 
Cro, Car. 363.) Fifthly, debts due on ſpecial contracts; 
as for rent; (for which the leſſor has often a better re- 
medy in his own hands, by diſtraining;) or upon bonds, 
covenants, and the like under ſeal. (entw. ch. 12.) 

Laſtly, debts on fimple contracts, viz. upon notes un- 
ſealed and verbal promiſes. Among theſe ſimple con- 
tracts, ſervants? wages are by ſome (1 Rol. Ar. 927.) 
with reaſon preferred to any other: and fo ſtood the an- 
tient law, according to Bracton. (lib. 2. c. 26.) and Hela, 
(5. 2. c. 56.9 10.) Among debts of equal degree, the 
executor or adminiſtrator is allowed to pay himſelf firit ; 
by retaining in his hands ſo much as his debt amounts 
to. 10 Md. 496. If a creditor conflitutes his debtor his 
executor, this is a releaſe or diſcharge of the debt 
whether the executor acts or not. (Ploavd. 184: Salt. 
299.) provided there be aſſets ſutficient to pay the teſta- 
tor's debts: for, though this diſcharge of the debt ſhall 
take place of all legacies, yet it were unfair to defraud 
the teſtator's creditors of their juit debts by a releaſe 
which is abſolutely voluntary. Salk. 303: 1 Rel. Ar. 
921: 5. Rep. 30: 8 Rep. 136. But if a perion dies in- 
teſtate, and the Ordicary commits adminittration to a 
debtor, the debt is not thereby extinguithed, for he 
comes in only by the act of law, not by the act of the 
party. 5 Rep.136: 1 Sals. 306.—8ee allo 1 Cha, Rep. 
292: Mor $55 ; Hutt. 128. 

If no ſuit is commenced againſt him, the executor 
may pay any one creditor in qual degree his whole debt; 
though he has nothing left for the 1elt, for, without a 
ſuit commenced, the executor has no legal nctice of the 
debt. Dyer 32: 2 Leon. 60. 

Pending a bill in equity againſt an executor, he may 
pay any other debt of a higher nature, or of as hiph a 
nature, where he has legal aſlets: but where there is a 
final decree againſt an executor, if he pays a bond, it is 
a miſ-payment ; for a decree is in nature of a jadgment. 
2 Saik, 507. | 

If there be ſeveral debts due on ſeveral bonds from the 
teſtator, his executor may pay which bond debt he pleaſes, 
except an action of debt 1s actually commenced againſt 
him upon one of thoſe bonds; and in ſuch caſe, if, pend- 
10” an action, another bond-creditor brings another ac- 
tion againlt him, before judgment obtained by either of 
them, he may prefer which he will by corfeſing a judy- 
ment to one and paying him, which judgment he may 
plead in bar to the other action. Faugh, 89, See S. 
21. But this judginent confeſſed muit be before plea. 
The utual way is, if there is time, and an executor or 
adminii:rator is deſirous of preferring another creditor of 
equal degree with him who ſues, is, inſlantly, before plea 
to conſeis a judgment, aad then plead it, with apiere ad- 
miſtradit ultra. | 

If judgment for 1c0/. is ſuffered, and the plaintiff 
compounds for 00. the judgment for the whole fum ſail 
not be allowed to keep ott other creditors. 8 ep. 133. 
Judgments e not to be kept on foot by fraud. Sid. 230; 
I Vent. 76. | 

Vol. J. 
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On a Sci. Tac. againſt an exgcutor, he cannot plead 
fully aiminillced, but walt plicad ipecially that no goods 
of the teitatur came to his hands, whereby he might dif- 
charge the debt; fur he may have fully adminiſtred, ar 
yet be liable to the debt, where goods of the teſtator's 
afterwards come to his hands. 1 Li. 568: Co. Elia. 
575. In- Scire Facias againſt executors, upon a judgment 
againſt their teſtator, they pleaded Fleuè Aluiniſtravit, 
by paying debts upon bonds ante notitiam: It was adjudp- 
ed no plea, for at their peril they ought to take notice of 
debis upon record, and firſt pay them; and though the 
recovery be in another county than that where the teſtatur 
lived: but where an action is brought againſt executors ia 
another county then where they live, and they not know- 
ing thereof, pay debts upon ſpecialty, it is good. Cro. 
Eliz, 793. 

Waere day of payment is paſt, the penalty of a bond 
is the ſum due at law, but where the day of payment is 
not come, the ſum in the condition 1s the debt, and the 
executor cannot cover the aſſets any further. The Bank 
of Euglaud v. Morrice, Widow. Annaly 224. 

A biil may be exhibited in the Chancery againſt an 
executor, to diſcover the teltator's perſonal eiiate; and 
thereupon he ſhall be decreed to pay debts and legacies, 
Acr. Ca. Eq. 238. If a perſon being executor, and his 
teſtator greatly indebted, be deſirous to pay the ailets as 


far as they will go, and that his payments may not be 


afterwards queitioned, he may bring a bill in equity 
againtt all the teſtator's creditors, in order that they may, 
if they will, conteit each other's debts, and diſpute who 
ought to be preferred in payment. 2 ern. 37. 

Where there are only egauizable afjets, they muſt be 
equally paid among all the creditors; for a debt by judg- 
ment, and ſimple contract is in conſcience equal. 2 Poere 
Williams 416. As to what are legal, and what equitable 
aſſets, ſee Fin. Abr. title Payment. And it is held, that 
bonds, and other debts, ſhall be paid equally, by exccu- 
tors, where a perſon has deviſed lands to them, ts be fold, 
for the payment of his debts. 1 P. ine. 430. 

A debt deviſed by the tellator, is not to be paid by the 
debtor to the legatee but to the executor who can ge 
a ſufticient diſcharge for it, and is anſwerable to the e- 
gates if there be iuthcient aſiets. If an executor Pays Cut 
the aſſets in legacies, and afterwards, debts appear, ot 
which he had no notice, which he is obliged to pay; the 
cxecutor by bill in Chancery may force the legatees to 
refund. Chan. Rep. 130, 149. One legatee paid ſhall 
refund againk another, and againk a creditor of the teſ- 
tator, that can charge the executor only in equity: but 
if an executor pays a debt upon fimple contract, there 
all de no retunding to a creditor of a higher nature. 2 
Jent. 360. — 

The following extrads from Mr. C:x's admirable notes 
to his edition of Per Niams's Reports; (1 P. Wins. 
204, 679;) will ſerve as a general ſummary or abridg- 
ment ot the determinations, relative to the application 
of the different funds of a teſtator's eſtate, in payment 
of his different debts. 

The perſonal eſtate of a teſtator ſhall in all caſes be 
primarily applied in diſcharge of his perſaual debt (or 
generai legacy) unleſs he by expreſs words, or ννẽ4 


intention exempt it. 2 A7#, 025 : 3 Ah. 202: Haſlewood 


v. Pope, 3 . Ams. 324: French v. Cliobaſter, 1 Bro. P. 
3 D C. 192: 
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C. 192: Fereyes v. Robertfor, Bunb. 302: Walker v. Fack- 


Jon, 2 Ath. 624: Bridgeman v. Dove, 3 Ait. 202: Inchiquin 


(E) v. French, Amb. 33: 1 Wil/. 82. S. C: Samuel v. 
Male, 1 Bro. C. R. 144: Ancaſter (D) ve Mayor, Bro. 
C. R. 454.— et it may be ſo exempted; as in 
Bampficldv. Wyndham, Pre. Ch. 101 : Wainewight v. Bend- 
lowes, 2 Vern, 718: Amb. 581: Stapleton v. Colville, Talb. 
202: Walker v. Jackſon, 2 Ait. 624: Anderton v. Cooke, 
1 Bro. C. R. 456, 7. and the caſe of Kynafton & Kynaſtorn 
cited there.— Holiday v. Bowman, cited 1 Bro, C. R. 145: 
Mcbb. v. Jones, 2 Bro. B. R. 60. 

Every loan creates a debt from the borrower whether 
there be a bond or covenant for payment or not. Cope v. 
Cope, 2 Salk. 449: Howel v. Price, 1 P. Wms. 291: Balſb 
v. Wyam, 2 P. Wms. 455 : King v. King, 3 P. Wms. 458. 

So the perſonal eſtate ſhall be liable although ſuch 
perſonal debt be alſo ſecured by mortgage. Howell v. Price, 
1 P. Wins. 291. Cope v. Cope, 3 Salk. 449: Pockley v. Pock« 
dey, 1 Vern36: King v. King, 3 P. Wms. 360: Galton v. 
Hancock, 2 Ait. 436: Robinſon v. Gee, 1 Vex. 251 : Belve- 


dere (E) v. Rochfort, 6 Bro. P. C. 520,—Philips v. Philips, . 


2 Bro. C. R. 273. 

So lands ſubject to or deviſed for payment of debts, 
ſhall be liable to diſcharge ſuch mortgaged lands either 
deſcended or deviſed. Bartholomew v. May, 1 Atk. 487: 
 Teveedale (MSS.) v. Coventry, (E) 1 Bro. C. R. 240. Even 
though the mortgaged lands be deviſed expreſsly /ubje&? 
to the incumbrance, 2 P. Wins. 366: Serle v. St. Eley.— 
So lands deſcended ſhall exonerate mortgaged lands deviſ- 


ed. Galton v. Hancoch, 2 Ait. 424.— 80 unincumbered lands 


and morigaged lands both being ſpecifically deviſed (but 
expreſsly after payment of all debts”) ſhall contribute 
In diſcharge of ſuch mortgage. Carter v. Barnardiſton, 1 
P. Wins. 505: 2 Bro. P. C. 1. 

But in all theſe caſes the debt being conſidered as the 
perſonal debt of the zeflator him/elf, the charge on the 
real eſtate is merely collateral. The rule therefore is 
otherwiſe where the charge is on the yeal eſtate principally, 
although there be a collateral perſonal ſecurity. Coventry 
(Counceſs) v. Coventry (E), 2 P. Wins. 222: Freeman v. 
Edwards, 2 P. Ins. 437: Wilſon (E) v. Darlington, 2 P. 
Nins. 664, in n: Ward v. Ld. Dudley, 2 Bro. C. R. 3 16.— 
Or where the debt, although perſonal in its creation, 


Was contracted originally by another. Cope v. Cope, 2 


Salt. 449: Bagot v. Ourhton, 1 P. Wins. 347: Leman v. 
Nownham, 1 Fez. 5 1: Robinſon v. Gee, 1 Vez. 251: Par- 
bus v. Freeman, Amb. 115 ; Lacam v. Mertins, 1 Fez. 312: 
Lawfin v. Hudſon, 1 Bro. C. R. 58: Perkyns v. Boyntin, 
2 P. Wins. 664. inn: Shafto v. Shafto, ib: Baſſet v. Ferci- 
wal, ib: TMerville v. Fawcet, 2 Bro. C. R. 57: Twweddell 
v. Tiwedde!l, 2 Bro. C. E 101, 152: Billinghurſt v. Walker, 
2 Bre. C. R. 604. 85 . 
With reſpect to the priority of application of real 
aſſets, When the perſonal eſtate is either exempt or ex- 
hauſted; it ſeems that, Firlt, the real eſtate expreſsly de- 
viſed ſor payment of debts ſhall be applied: Secondly, 
to the extent of ſpecialty debts, the real eſtate deſcended: 
'Thirdly the real eſtate ſpecifically deviſed ſubject to a 
general charge of debis. Galton. v. Hancock, 2 ith, 424: 
Poxvis v. Corbet, 3 At. 566: Wride v. Clarke, 2 Bro. C. R. 
261 : Davies v. Topp, Id. 2590 n: Done v. Lewis. Id. 25 7. 
It being the object ot a Court of equity that every 
elaimant upon the aſſets of a deceaſed perſon ſhall be 


' fatisfied, as far as fuch aſſets can, by any arrangement | 


conſiſtent with the nature of the reſpective claims, be 
applied in ſatisfaction thereof; it has been long ſettled 
that where one claimant has more than one fund to re- 


ſort to, and another claimant only one, the firſt claimant 


ſhall reſort to that fund on which the ſecond has no lien 
Lanoy v. Athol (D), 2 Att. 446: Lacam v. Mertins, 1 Vex. 
312: Mops v. Hodges, 2 Lex. 53. 

If therefore a ſpecialty creditor, whoſe debt is a lien 
on the real aſſets receive ſatisfaction out of the perſonal 
aſſets, a ſimple contract creditor ſhall ſtand in the place 
of the ſpecialty creditor againſt the real aſſets, /o far as 
the latter ſhall have exhauſted the perſonal aflets in pay- 
ment of his debt. 2 C. C. 4: Sagitary v. Hyde, 1 Vern. 
455: Neave v. Alderton, 1 Eq. Ab. 144: Wilfen v. Fields 
ing, 2 Vern. 763 : Galton v. Hancock, 2 Ath, 436.—And le- 
gatees ſhall have the ſame equity as againſt aſſets deſcend- 
ed. Culpepper v. Aſton, 2 C. C. 117: Bowman v. Reeve, 
Pre. Ch. 578: Tipping v. Tipping, 1 P. Wis. 730: Lucy v. 
Gardner, Bunb. 137: Lutkins v. Leigh, Talb. 5 4. —So where 
lands are ſubjected to payment of all debts, a legatee 
ſhall ſtand in the place of a ſimple contract creditor, 
who has been, ſatisfied out of perſonal aſſets. Haflewood 
v. Pope, 3 P. Wins. 323. So where legacies by will are 
charged on the real eſtate, but not the legacies by codi- 
cil, the former ſhall reſort to the rent aſſets upon a de- 
ficiency of the perſonal aſſets to pay the whole. Mafers v. 
Mafters, 1 P. Mint. 422: Bligh v. Darnley (E), 2 P. Wms. 
620: Hyde v. Hyde, 3 C. R. 83. 

But from the principles of theſe rules, it is clear that 
they cannot be applied ia aid of one claimant, ſo as to 
defeat the claim of another and therefore a pecuniary 
legatee ſhall not ſtand in the place of a ſpecialty creditor 
as againſt land deviſed; though he ſhall as againſt land 
deſcended. Scott v. Scott, Amb. 383: Clifton v. Burt, 1 P. 
Wins. 678: and Haſlewod v. Pope, 3 P. Wins. 324 : But 
ſuch legatee Shall ſtand in the place of a mortgagee who 
has exhauſted the perſonal aſſets to be fatished out of 
the mortgaged premiſes though ſpecifically deviſed. Lut- 
kins v. Leigh, Talb. 5 3: Forrefter v. Ld. Leigh, Anh. 171 
for the application of the perſonal aflets in caſe of the 
real eſtate mortgaged, does not take place to the defeat- 
ing of every legacy. Oneal v. Mead, 1 F. Mus. 693: 
Tipping v. Tipping, Id. 7 30: Davies v. Gardner, 2 P. Mus. 
190: Ryder v. Wager, Id. 335. 

It is now ſettled that the Court of Chancery will not 
marſhall aſſets in favour of a charitable bequeſt ſo as to 
give it effect out of the perſonal chattels, it being void 
ſo far as it touches any intereſt in land. Mogg v. Hedges, 
2 Vez 52: Attorney General v. Tyndai, Amb. 614: Foley 
v. Blayden, Amb. 704 : Hill,ard v. Taylor, Id. 713, II. and 
it is to be obſerved that none of the rules abovementioned 
ſubject any fund to a claim to which it was not before 
ſubject; but only take care that the „ of one claime 
ant ſhall not prejudice the claims of the others. 2 hs 
438: 1 Fez. 312. 

7. When the debts are all diſcharged, the Jgacies 
claim the next regard; which are to be paid by the ex: — 
cucor ſo far as his aſſets will extend: but he may not 
give himſelf the preference herein, as in the caſe of 
debits. 2 Vern. 434: 2 P. Vins. 25. See title Lega:y.— 
The aflent of an executor to legacies is held neceſſary 
to entitle the legatee; but as this aſſent may be com- 
pelled, ſee March g7, it does not ſeem neceilary to ſtate 


the effect of a diſſent where there are aſſets ſuthcient to 
| aniwer, 


EXECUTOR V. 8. 


anſwer both debts and legacies. Where there are not aſſets 
the aſſent of the executor to a legacy would ſubject him 
to a devaſtavit,—See Co. Lite. 111: Keilw. 128: Perk. 
570: Plowd. 525, 543: 4 Rep. 28: Cro. Eliz. 719. and 
this Did. title Legacy. 

8. When all the debts and particular legacies are 
diſcharged, the ſurplus or reſiduum malt be paid to the 
Reſiduary Legatee, if any be appointed by the will; and 
if there be none, it was long a ſettled notion that it de- 
volved to the executor's own uſe, by virtue of his exe- 
eutorſhip. Pertins 5 25. — But whatever ground there might 
have been formerly for it, this opinion ſeems now to 
be underſtood, with the following reſtriction; that 
although where the executor has no legacy at all, the 
refiduum ſhall in general be his own, yet wherever there 
is ſufficient on the face of a will, (by means of a com- 
petent legacy or otherwiſe) to imply that the teſtator in- 
tended his executor ſhould not have the reſidue, the 
undeviſed ſurplus of the eſtate ſhall go to the next of 
kin, the executor then ſtanding upon exactly the ſame 
footing as an adminiſtrator. Prec. Chan. 323: 1 P. Mus. 
7,544: 2 P. Wns. 338: 3 P. Wis. 43, 194: Stra. 559: 
Laraſen v. Lawſon, Dom. Proc. 28 April 1777. 

The reſult of the many caſes on this ſubject, (as in- 
geniouſly ſtated in a note of Mr. Cox's to his edition of 
P. Wms. vol. 1. p. 5 50, ) appears to be this. 

By law the appointment of an Executor veſts in him be- 
neficially, all the perſonal eſtate of the teſtator not other- 
wiſe diſpoſed of; but wherever courts of Equity have 
ſeen, on the face of the auill, ſufficient to convince them that 
the teſtator did not attend the executor to take the ſur- 
plus, they have turned the executors into truſtees for 

thoſe on whom the law would caſt the ſurplus, in caſe of 
a complete inteſtacy, i. e. the next of kin; as where the 
executors are expreſsly called executors ix fru, or where 
any other expreſſions occur, ſhewing the office only to 
be intended them, and not the beneficial intereſt. Pring v. 
Pring, 2 Vern, 99: Rachfield v. Careleſs, 2 P. Wis. 158: 
Graydon v. Hicks, 2 Att. 18: Dean v. Dalton, 2 Bro. C. R. 


| 


| 
| 
| 


634: Benet v. Bachelor, 3 Bro. C. R. 28. So where there 
there is a reſiduary clauſe, but the name of the reſiduary 
an intention that they ſhould take the ſurplus. The caſe 
olf Shrimpton v. Stanhope, cited 3 Ath. 230, is not a caſe of 


legatee is not inſerted. Wheeler v. Sheers, Mefel. 288: 
Coyne (Biſhop) v. Young, 2 Fez. 91: North (Lord) v. Pur- 


don, 2 Fez. 495. Or where the reſiduary legatee dies in 


the life-time of the teſtator, N:cho!ls v. Criſp. Amb. 769 : 
Bennett v. Bachelor, 3 Bro. C. R. 28, 

So a pecuniary legacy to a ſole executor affords a ſuf- 
ficient argument tocxclude him from the reſidue ; as it is 


not diſturb his legal right: and therefore where the gift 
to the executor is only an exception out of another legacy, 
it ſhall not exclude him from the reſidue, becauſe it 1s 
neceſſary to make ſuch exception expreſsly. Grif#th v. 
Rogers, Pre. Ch. 231: Heſtins v. Hoſkins, Pre. Ch. 263: 
Grarwille (Ld.) v. Beaufort, (Dſs.) 1 P. Vins. 114: Jones 
v. Meſtcombe, Pre. Ch. 316: Newſtead v. Johnſton, 2 Ath. 
45: 2 Eq. Ab. 414. p. 58. So the ſame principle ſeems 
to have prevailed in Lau, on v. Lawſon, 7 Bro. P. C. 511. 
So a legacy to one only of two or more executors ſhall 
exclude neither from the ſurplus; becauſe the teſtator 
might intend to ſuch a one, a preference pro tanto, Colgſ- 
worth v. Branguin, Pre. Ch. 323 ; Maſon v. Hawkins, 4 
Bro. P. C. 1: Fohnſton v. Twiſt, cited 2 Vox. 167: Cloyne 
(Bp.) v. Young, 2 Lex. 91: Wilſon v. Foatt, 2 Jeg. 166. 
The ſame rule and reaſon hold, where ſeveral executors 
have unequal pecuniary legacies. Braſbridge v. II oodroffe, 
2 Atk. 69: Bowker v. Hunter, 1 Bro. C. R. 328: although 
in the laſt caſe the following were objected as authorities 
againſt the determination, viz. 2 Yern. 677 : Pre. Ch. 92: 
2 Vern, 361: and Yachel v. Jefferies, Pre. Ch. 169: and 1 
Bro. P. C. 167. 

Then as to pcie legacies, it is determined that a ſpe- 
cific legacy will exclude a ſole executor, Randal v. Beoley, 
2 Vern, 425: Southat v. Watſon, 3 Atk. 226: Martin v. 
R-borv, 1 Bro. C. R. 154. and alſo that diſtinct ſpeciſic le- 
gacies of wnequal value to ſeveral executors, ſhall not ex- 
clude them. Blinkhorne v. Fa, 2 Vez. 27: and the lan- 
guage of Lord Hardtvicte in Southat v. Watſon, treats ſpe- 
cific and pecuniary legacies as ſtanding preciſely upon 
the ſame ground in queſtions of this nature. See title 
Legacy. 

However no caſe occurs in the books in which Hu 


| ſpecific legacies of equal value to ſeveral executors have 


excluded them from the ſurplus. And the argument 
which ſupports this rule as to pecaniary, certainly does 
not apply with equal force to ſpecific legatees; fince it is 


very probable-that a teſtator may wiſh to diſtribute ſpe- 


cific quantities of flock, or particular debts, Sg. Cc. 
amongſt his executors in ſome particular manner; al- 
though equally in point of value and conſiſtently with 


diſtin ſpecifick legacies ; for it appears from Reg. Lib. B. 
1736. fe. 194, that the teſtator there gave ſome ſpecific 
legacies to a man and his wife jointly, whom he alſo 
made his executors. And fo in illi, v. Brady, Dam. 


(4, and theſe caſes therefore ſeem like legacies to a ſole 


abſurd to ſuppoſe a teſtator to give expreſsly a part of the 


tund to the perſon he intended to take the whole. Cook 
v. Walker, cited 2 Fern. 676: Jin v. Brewett, Bunb. 
112: Dates v. Dewes, 3 P. Wms. 40. And it is ſettled 
(notwithſtanding the cafe of Ba/l v. Smith, 2 Fern. 675,) 


1 


executor. 
With regard to the admiſſion of parol evidence, in 


; caſes of this kind, ſee Rachfeld v. Careleſs, 2 P. Ii ius. 


158; and Rutland (D.) v. Rutland (Dis.) 2 F. Hs. 210 ; 


| and Mr. Cax' notes on the former of thoſe caſes. 


that the wife being the executrix ſtall makenoc erence, | 
as appears as well by the caſes mentioned in Farringion v. 


Ruig hiley, (1 P. Hms. 544. and /*q.) as by 2 Eg. Ab. 4.44. 
p. 58: Martin v. Reboaw, 1 Bro. C. R. 154. SO equal he- 
euniary legacies to two or more executors ſhall exciude 
them from the ſurplus. Petit v. Smith, 1 P. Wins. 7; and 
the ſeveral caſes there mentioned, and 3 Bro. C. R. 118. 
Neither will legacies to the next of kin vary the rule. 
Andrew v. Clark, 2 Vex. 162. 

But wherever the legacy is content with the intent that 
the executor ſhould take the whole, a court of equity will 


— — — 


Concerning the Adminiſtrator indeed there was for- 
merly much debate, whether or no he could be compelled 
to make any diſtribution cf the inteſtate's eſtate. Gel. 
P. 2. c. 32. For though (after the adminitlration was 
taken in effect from the Ordinary, and transferred to the 
relations of the deceaſed) the ſpiritual court endeavoured 
to compel a diſtribution, aad took bonds of the admini- 
ſrator for that purpoſe, they were prohibited by the tem- 


poral Courts, and the bonds declared void at law. 1 Lev, 


233: Cart. 125: 2 P. Vin. 447. And the right of the 
huiband not only to adminiſter, but allo to enjoy exclu- 


312 ſively, 
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ſively, the effects of his deceaſed wife, depends il! on this 
doctrine of tie common law: the ſtatute of frauds declaring 


only, that the ſtatute of diſtribution does not extend to this 


caſe, But now theſe controverſies are quite at an end; 
for by the ſtatute commonly called the Statute of Diſtri- 
bution, 22 23 Car. 2. c. 10. (explained by 29 Car. 2. c. 
30.) it is enacted, that the ſurpluſage of inteſtates' eſlates, 
(except of femes coverts, which are left as at common 
law. Stat. 29 Car. 2. c. 3. 4 25.) ſhall, after the expira- 


tion of one full year from the death of the inteſtate, be . 


diltriduted in the following manner, One third ſhall go 
to the widow of the inteſtate, and the reſidue in equal 
proportions, to his children, or if dead, to their repre- 
ſencatives, that is, their Ilincal d-ſcendants : if there are 
no children or legal repreſentatives, ſubſiſting, then a 
moiety ſhall go to the widow, and a moiety to the next 
of kindred in equal degree and their repreſentatives, if 
no widow, the whole ſhall go to the children; if neither 


widow nor children, the whole ſhall be diſtributed among 


the next of kin in equal degree and their repreſentatives : 
but no repreſentatives are admitted, among collaterals, 
farther than the children of the inteſtate's brothers and 
filers. Roym. 496: Lad Raym. 571. N a 
Thenextof kindred, here referred to, are to be inveſti- 


' gated by the rules of conſanguinity, as thoſe who are en- 


titled to letters of adminiſtration, of whom ſufiicient has al- 
ready been ſaid, (ante. III.) And therefore by this ſtatute, 
the mother, as well as the father, ſucceeded to all the 
perſonal effects of their children, who died inteſtate, and 


without wife or iſſue; in excluſion of the ſons and daugh- 


ters, the brothers and ſiſters of the deceaſed. And fo the 
Jaw ſtill remains with reſpe& to the father; (See 1. 
Fins. 48.) And the father need not adminiſter. (Pr. Ch. 
260.) But by Stat. 1 Jac. 2.c. 17, if the father be dead, 
and any of the children die inteſtate, without wife or iſſue, 
in the life-time of the mother, ſhe and each of the re- 
maining children, or their repreſentatives, ſhall divide 
his effects in equal portions —And in caſe a man die 
leaving a wife and a mother and brothers and fillers, the 
wife ſhall have only a motety, the remainder going to his 
mother, brothers and fiſters equally. 2 P. Ws. 344. 

This ſtatute of diſtribution bears in its principle a near 
reſemblance to our ancient Exgliſh law, previous to the 
ſtatute of wills, by which, (See G/exwil, l. 2. c. 5: Brac- 
ton, I. 2. c. 26: . Fletal, 2. c. 57;) a man's goods were to 
be divided into three equal parts; of which one went to 
his heirs or lineal deſcendants, another to his wife, and 
the third was at his own diſpoſal ; or if he died without 
a wife, he might then diſpoſe of one moiety, and the 
other went to his children. And ſo if he had no children, 
the wife was entitled to one moicty, and he might be- 
queath the other; but if he died without either wife or 
iſſue, the whole was at his own diſpoſal. The ſhares of 
the wife and children were called their reaſonable parts; 
and the writ de ratiorabili parte bonorum Was given to re- 
cover them. F. N. B. 122. 

Ey the ſame Statue of diſtributions it is directed that 
no child of the inteſtate (except his heir at law,) on whom 
he ſettled in his life- time apy eſtate in lands, or pecuniary 
portion, equal to the Giſtributive ſhares of the other chil- 
dren, ſhell have any part of the ſurpluſuge with their 
b-others and filters ; but if the eſtates fo given them, by 
wey of advancement, are not quite equivalent to the 


other ſhares, the children ſo advanced ſhall have fo muck 
only as will make them equal. And this with reſpe& to 
goods and chattels is part of the ancient cuſtom of Lon- 
don, of the Province of York, and of Scotland: and with 
regard to lands deſcending in coparcenary, that it hath 
always been, and ill is, the common law of England, 
under the name of hotchpor. 

It may be obſerved that the doctrines and limits of re- 


_ preſentation, laid down in the ſtatute of Diſtribution, - 


ſeem to have been in ſome meaſure alſo borrowed from 
the civil law: whereby it will ſometimes happen, that 
perſonal eſtates are divided per capita, and ſometimes per 


fiirpes; whereas the Common-law, knows no gether rule 


of ſucceſſion but that per Airpes only. They are divided 
fer capita, to every man an equal ſhare, when all the 
claimants claim in their own rights, as in equal degree 
of kindred, and not jure retræſentationis, in the right of 
another perſon. As if the next of kin be the inteſtate's 
three brothers, A. B. and C; here his effects are divided 
into three equal portions, and diſtributed per capita, one 
to each: but if one of theſe brothers, A. had been dead 
leaving three children, and another, F. leaving two; 
then the diſtribution muſt have been per /firpes; wiz. one 
third to 4's, three children, another third to B's two 
children; and a remaining to C. the ſurviving brother: 
Yet if C. had alſo been dead, without ifſue, then 4's, 
and B*s, five children, being all in equal degree to the 
inteſtate, would take in their own rights per capita; vix. 
each of them one fifth part. Prec. Chanc. 54. : 

A queſtion hath been made, if a father dic inteſtate, leave 
ing only one ſon, which ſon alſo dies inteſtate, whether 
adminiitration ſhould be granted, to the next of kin, of 


the /ather or of the ſon? The latter determination hath 


been, that, by this ſtatute of diſtribution of inteſtate's 
eſtates, a right is veſted in one child, where there is one 


and no more (is.) a right to ſue for the eſtate; and by 


conſequence, if he die, before the eſtate is recovered and 
actually in his poſſeſſion, it muſt go to his adminiſtrator, 
and not to the adminiſtrator of the father. Palmer v. 
Alicock, 3 Mod. 58: Vide Shower 26. and 2 Fern. 274. 

So where a perion died inteſtate, leaving two, who were 
next a-kin, in equal degree to him; one of them died in- 
teſtate within the year, and before diſtribution ; adjudged, 
that an intereſt was wefted in him, and his next of kin 
ſhall hare the adminiſtration, like the cafe of a refauary 
legatee dying before probate of the will, (viz.) his next 
of kin ſhall have the adminiſtration, and the next of 
the teſtator. Show, 25. 

9. The Statute of Diſtributions expreſs)y excepts and 
reſerves the cuſtoms of the city of London, of the province 
of York, and of all other places having peculiar cuſtoms 
of diſtributing inteſtates' effects. So that, though in 
thoſe places, the reſtraint of deviſing is removed, their 
antient «v.toms remain in full force, with reſpeR to the 
eſtates of inteſtates. | | 

In the city of London, (Ld. Raym. 1329;) and province 
of York, (2 Burn. Eecl. Law 746.) as well as in the 
kingdom of Scotland, (Ibid. 782.) and probably alſo in 
Wales, (concerning which there is little to be gathered, 
but from the Stat. 7 © 8 III. c. 38.) the effects of the 


inteſtate, after payment of his debts are in general di- 


vided according to the antient univerſal doctrine of the 
fars ratiouabilis, It the deceaſed leaves a widow and 
. children, 


— 
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chNdren, his ſubſtance (deducting for the widow's her 
apparel and the furniture of her bed- chamber, (which in 
London is called the widow's chamber) is divided into three 
parts, one of which belongs to the widow, another to the 
children, and the third to the adminiftrator; if only a 
widow, or only children they ſhall reſpectively, in either 
caſe, take one moiety, and the adminiſtrator the other, 
1 P. Wis. 341: Salk. 246 If neither widow nor child, 
the adminiſtrator thall have the whole. 2 Show. 175.— 
And this portion or dead man's part, the adminiſtrator 
was wont to apply to his own uſe. (2 Freem. 85: 1 Vern. 
133.) till the Sat. 1 Zac. 2. c. 17. declared that the 
ſame ſhould be ſubject to the ſtatute of Diſtribution. 
So that if a man dies worth 1800 J. perſonal eſtate, leav- 
ing a widow and two children, this eſtate ſhall be divided 
into eighteen parts; whereof the widow ſhall have eight, 
fix by the cuſtom, and two by the ſtatute; and each of 
the children five, three by the cuſtom, and two by the 
ſtatute; if he leaves a widow and one child, ſhe ſhall 
have ſtill eight parts, as before; and the Child ſhall have 
ten, ſix by the culiom and four by the tatute, if he 
leaves a widow and no child, the widow ſnall have three 
fourths of the whole, two by the cuſtom and one by the 
ſtatute; and the remaining fourth ſhall go by the ſtatute 
to the next of kin. It is alſo to be obſerved, that if the 
wife be provided for by a jointure before marriage in bar 
of her cuſtomary part, it puts her in a ſtate of non-entity, 
with regard to the cuſtom only; (2 Fern, 665 : 3 P. Mus. 
16.) but ſhe ſhall be entitled to her ſhare of the dead- 
man's part under the itatute of Diſtribution, unleſs barred 
by ſpecial agreement. 1 Fern. 15: 2 Chan. Rep. 252. and 
if any of the children are advanced by the tather in his 
life-time with any ſum of money, (not amounting to 
their full proportionable part) they thall bring that por. 
tion into hotchpot with the reſt of the brothers and ſiſ- 
ters, but not with tae widow, before they are entitled 
to any benefit under the cuſtom; (2 Freem. 279: 1 Equ. 
Cafe. Abr. 155; 2 P. Ens. 526;) but if they are fully ad- 
vanced, the cuſtom entitles them to no farther dividend. 
2 P. Wins. 527. 

Thus far in the main the cuſtoms of London and of 
York agree: but beſides certain other leſs material variations 
there are two principal points in which they conſiderably 
differ. One is, that in London the thare of the children 
(or orphanage part) is not fully veited in them till the 
age of twenty-one, before which they cannot diſpoſe of 
it by teſtament (2 Fern. 558.) and, if they die under 
that age, whether ſole or married, their ſhare thall ſur- 
vive to the other children; but after the age of twenty- 
one, it is free from any orphanage cuſtom, and in caſe 
of inteſtacy, ſhall fall under the ſtatute of Diſtributions, 
Prec. Chanc. 5 37. The other, that in the province of 


27:4, the heir at Common-law, who inherits any land” 


either in fee or in tail, is excluded from any filial portion 
or reaſonable part. 2 Burn. 754. 


VI. 1. Againſt an adminifratcr and for him, action will 
lie, as for and againſt an executor, and he ſhall be charged 
to the value of the goods, and no further; unleis it be by 
his own falſe plea, or by waſting the goods of the in— 
teſtate. An executor or adzni/frator ſhall never be 
charged de Cenis propriis, but where he doth tome wrong; 
as by ſelling the teltator's goods, and converting the mo- 
ney to his own ule, concealing or waiting them, or by 


| pleading what is falſe. Dyer 210: 2 Rell. Rep. 295. But 


this plea muſt be of a fact, within his own knowledge. 


If an adminifirater plead plene adminiſtravit, and tis 


found againſt him, the judgment ſhall be de Janis gro- 
friis, becauſe tis a falſe plea, and that upon his own 
knowledge. 2 Cro. 191: Contra where he pleads ſuch 
a plea, and that he hath no more than to ſatisfy ſuch a 
judgment, Oc. the recovery ſhall be de bonis teſtateris, 
&c. 2 Rol. Rep. 400. This muſt mean, where ſuch plea 
is true in fact. Upon plent adminiſiravit pleaded by an 
adminiftrator, the plainuff muſt prove his debt, or he 


ſhall recover but a penny damages, though there be 


aſſets; becauſe the plea only admits the debt, but not 
the guantum. 1 Salk. 296. | | 
Special bail is not required of adminifrators or executors 
in any action brought againſt them for che debt of the 
inteſtate ; except where they have waſted the goods of 
the deceaſed : nor ſhall colts be had againſt them. Vide 
tit. Coffs. See Cro. £liz. 503: Ielv. 168: Hut. 69: 2 Rel. 
Rep. 87: 1 Saik. 207: 3 Salk. 106. Not even on a writ 
of error where judgment is affirmed. Where an admini- 


| firator is plaintiff, he mult ſhew by whom adhiniſ ration 


— 


was granted; for that only intitles him to the action: 


but if an adminiftrator is defendant, the plaintiff need 


not ſet forth by whom adminiſtration was granted, for it 
may not be within his knowledge. $:4. 228: 1 Lutw., 
301. Generally an admini/irator {hall be charged by 
others, for any debt or duty due from the decealed, as 
be himſelf might have been charged in his life-time 
ſo far as he hath any of the inteitate's eſtate, to diſ- 
charge the ſame. Co. Lit. 219: Dyer 14. 

If a man have judgment tor land in a real or mixcd 
action, and for damages, and then dies; his executor or 
adminiſrator, not the heir, ſhall have execution for the 
damages; but not for the land. Fitz. Admin. 53: March g. 

2. For the goods of the teſtator, taken from them, 
or for treſpaſs upon the land, Sc, Executors may, befere 
the will proved, bring action of treſpaſs, detinue, Oc. And 
if they ſell cattle, or other goods of the teſtator, before 
the will is proved, they may have actions for the money 
payable, before the ſame is proved. Oc. {rec. 35. Ir 
has been ruled, that an executor may Commence an action 
before probate; but he cannot declare upou it, without 
producing in court the letters teſtamentary: he is not 
like an admnitrator, who hath no right till adminiftra- 
tion committed; for his right is the fame before, as after 
probate of the will, and the not proving it, is only ag 


. impediment to the action. 1 Sale. 303. 


Probate obtained before trial of the action ſeems 
ſuficieat, unleſs oyer of the letters irfhementary is demand- 
ed; for it is of the will, not the probate, protert is made, 
and on the trial, tor any matters relative to the prr/inad 
eltate, with which the executors have to do, the probate 
is the proper proof of the will. J. M.] 

Executors may maintain action of trover for goods 
converted in the life of the teſtator. Ce. Eliz. 377, And 
by the Stat. Heim. 2. (13 H.) c. 23, executors hall have 
a writ of account, ard the like action and prucets, as the 
tellator might have had,-By Stat. 4 E. 3. 4 7, the ex- 
ecutors may bring actions for treſpals done to their te ſta- 
tor, as for goods wad chattels carried away in his life, 
and ſhall recover their damages in the ſame manner as he 
ſhoula have done.—By Srat. 25 E. 3. ft. 5. c. 5, executors 
of cxccriors all have actions of debt, account, and of, 


goods. 
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EXECUTOR VI. 2. 


goods taken away of the fr/? teſtator's; and have execu- 
tion of ſtatutes, c. and ſhall anſwer to others, ſo far as 


they recover goods of the . teſtator, as the firſt exe- 
cntor .- As to proceſs againſt Executors, See Stat. 


9 E. 3. c. 3. | 
Formerly, if an executor waſted goods and left an ex- 


ecutor, and died leaving aſſets, his executor ſhould not 


be chargeable, becauſe it was a perſonal tort. 2 Lev. 120; 
but now it is otherwiſe by the Stat. 4 & 5 N. M. 
c. 24. 

The law ſubjects the executors to every perſon's claim 
and action, which he had againſt the teſtator, except as 
to a treſpaſs wi et amis, &c. committed by the teſtator ; 
for which reaſon the executor is ſaid to be the teſtator's 
aſſignee, and to repreſent the perſon of the teſtator: but 
for perſonal wrongs done by the teſtator to the perſon, or 
goods, &fc. of another, the executor doth not repreſent 
bim: becauſe perſonal actions die with the perſon. Co. 
Lit. 209 : 9 Rep. 89. See title Action. 

Nothing can be debt in the executor, which was not 
debt in the teſtator. Cyo. Elix. 232. A promiſe to pay 
to an cxecutor, when the teltator is not named, is not 


good. Cr». Fac. 570. But a teſtator may bind his exe- 


cuts as to his goods, though he himſelf is not bound. 
1{5i4. And an executor may recover a duty due to the teſ- 
tator, though he be not named. Dyer 14. Action lies 
againſt an executor upon a collateral promiſe made and 
broken by the teſtator. Cro. Fac. 663. The teſtator's 
£/umpfet to do any collateral thing, as to build an houſe, 
Sc. which is not a debt, binds executors. Feu. Cent. 290, 
336. Aſ/umpſit lies upon a contract of the teſtator; and 
the reaſon is the ſame upon a promiſe, where the teſtator 
kad a valuable conſideration. Palm. 329. Though a 
debt upon a ſimple contract of the teſtator, cannot be 
recovered of the executor by action of debt; yet it may by 
e/Jumpſfit. 1 Lev. 200: 9 Rep. 87. | 

If two perſons are jointly bound, and one of them dies, 
the ſurvivor only ſhall be charged, and not the other's 
executor. Paſch. 16 Car. 2. When there are two execr- 
tors, if one of them dies, action is to be brought againſt 


the ſurviving executor, and not the executor of the deceaſed: 


but in equity the teſtator's goods are liable in whoſeſo- 
ever's hands they are. 1 Leon. 304: Chan. Rep. 57. 

If there be no aſſets, the obligee execror may ſue the 
heir of the obligor teſtator in action of debt upon his bond. 
1 Salk. 304: 1 Lil. Abr. 575. | 

If an executor releaſes all actions, ſuits and demands, 
it extends only to demands in his own right, not ſuch as 
he hath as executor. Soto. 153. An executor ſhall be 
charged with rent in the deriner, if he hath aſſets; and if 


he continues the poſſeſſion, he mall be charged in the 
debet and detinet, in reſpeR of the perception cf the profits,. 


whether he hath aſſets or not. 1 Lev. 127. But an ex- 
ecutor is not ſuable in the 4:47 and etinet for part, and 
in the detinet for the other part; becauſe they require 
ſeveral judgments, wiz. De bc is proprics for the debet and 
detinet and de bozxis teflatoris for the detinet, 3 Lev. 74. See 


title Debet and Detinet. 
If an executor has a term, and the rent reſerved is 


more than the value of che premiſes, in action brought 


againſt him ivr i: in the debet and delinet, he may plead 
the ſpecial! matter, vis. That he hath no affets, and that 
the and i: of lej5 value than the rent, and demand judg- 


ment if ha ought not to be charged in the detinet tantum ; | 


4 | 


and he cannot waive the leaſe ; without renouncing the 
whole executorſhip. 1 Salk. 297. | 

One executor cannot regularly ſue another at law ; but 
he may have relief in equity: In the eye of the law 
all are but as one executor; and moſt acts done by, or to 
any of them, are eſteemed acts done by, or to all of them. 
1 Kol. Abr. 918. If where one executor is ſued, he plead 
that there is another executor, he ought to ſhew that he 
hath adminiftered. 1 Lev. 161. And he only that adnmini- 
lers is to be ſued in actions again/? executors; but actions 
brought by executors are to be in the name of all of them, though 
ſome do not take upon them the executorſhip. 1 K. 
924: Fenk. Cent. 106, 107. If any executor refuſes to 
join in an action, with his co-executors, he muit be 
ſummoned and ſevered. | 

An executor is not diſabled by outlawry to ſue for the 
debts of the teſtator. 

By the Stat. of Frands 29 Car. 2. c. 3, No action ſhall 
charge an executor to anſwer damages out of his own 
eſtate, upon any promiſe to another, unleſs there be 


be /ome writing thereof nel by the party to be charged 


therewith. See Ranm v. Hughes, 4 Bro. P. C. 

By Szat. 17 Car. 2. c. 8. 91, On any judgment after 
verdict, had by or in the name of an executor, or ad- 
miniſtrator; an adminiſtrator de bonis non may ſue forth a 
ſcire faciat, and take execution upon ſuch judgment, It 
an executor makes himſelf a ſtranger to the will of the 
teſtator, or pleads Ne wungues executor or any fa//e hi, 
and it is found againſt him, judgment ſhall be % bois 
propriis: in other caſes de bonis teftatoris. Cro. Fac. 447. 

lf on a ire facias againit an executor, the ſheriff re- 
turn a devaſiavit ; the plaintiff ſhall have judgment and 
execution de bontis propriis of the defendant: and if 2a 
bona be returned, he may have a cala ad ſatisfactend. or 
an elegrt. 2 Nel. 791: Dyer 185. But one executor ſhall 
not be charged with a devaſtavit made by his compa- 
nion; for the act of one ſhall charge the other no further 
than the goods of the teſtator in his hands amount to. 
Cre. Elix. 318. | 

If an executor does any waſte, or miſ-employs the eſtate 
of the deceaſed, or doth any thing by negligence or 
fraud, Sc. it is a deva/avit and he ſhall be charged fer 
ſo much out of his own goods. 8 Rep. 133. Anda ww 


executor may have an action againſt a former executor, who 


waſted the goods of the deceaſed; or the old one may 
remain chargeable to creditors, Lc. Hb. 266. | 

If an executor takes an obligation in his own name, 
for a debt due by ſimple contract to the teſtator, this 
ſhall charge him as much as if he had received the money; 
for the new ſecurity hath extinguiſhed the old right, and 
is guaſi a payment to him. Of: ff Ex. 158: Tel. 10; 
1 Lev. 189. | 

So if the executor ſues a perſon in trover and conver- 
ſion, in which he has a right to recover; and atterwards 
he and the defendant come to an agreement, that he 


ſhall pay the executor ſuch a ſum at a future day, and 


the party fails, this is a, devaftawit ; and he ſhall anſwer 
ad valyrem, 2 Lev. 189: 2 jon. 88. S. C: 1 Vern. 474. S. C. 
It is a deva?avit to permit intereſt to run in arrear, 


and then ſuffer judgment for it; and want of aſſets to 


pay before the incurring of it by the adminiitra:or ſhall 
not be intended unleſs ic be expreſsly pleaded. 2 Lev. 40: 
Hil. 23 & 24 C. 2. B. R. Seaman v. Dee. 

An executor in caſe of a Jevajtauit is in nature of a 
truſtee of an eſtate, Chan. Caſes 394. 
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EX ECUTORT DEVISE. 


EXECUTORY ESTATE, Is where an eſtate in fee 
created by deed or fine is 7 be afterwards executed by entry, 
liver, writ, Oc. Leaſes for years, rents, annuities, con- 


| ditions, Sc. are called iaheritances executory. N od Inſt. 


293. Eſtates executed are when they paſs preſently to the 
rſon to whom conveyed, without any after-act. 2 nf. 
513. See title E/ate, | 
Execurory Devise, The Deviſe of a future intereſt. 
A Deviſe that we/ts not at the death of the teſtator, but de- 


pends on ſome contingency which mult happen before it 


can veſt 1 Eg. Caf. Abr 186. | 
An executory deviſe differs from a remainder in three 


very material points. 1. That it needs not any particu- 


lar eſtate to ſupport it. 2. That by it a fee-ſimple or 
other leſs eſtate, may be limited after a fee ſimple. 3. 
That by this means a remainder may be limited of a 
chattel intereſt, after a particular eſtate for life created 
in the ſame, See title Remainder and 2 Comm 172—5. 

1. The firſt caſe happens when a man deviſes a future 
eſtate to ariſe upon a contingency: and, until that con- 
tingency happens, does not diſpoſe of the fee-ſimple, 
but leaves it to deſcend to his heir at law. As if one 
deviſes land to a feme- ſole and her heirs, upon her day 
of marriage: here is in effect a contingent remainder 


without any particular eſtate to ſupport it; a freehold 


commencing ix futuro. This limitation though it would 
be void in a deed, yet is good in a will, by way of exe- 
cutory deviſe. 1 Sid. 15 3. For, ſince by a deviſe a free- 
hold may paſs without corporal iradition or livery of 
ſeiſin, (as it muſt do if it paſſes at all) therefore it may 
commence in fut; becauſe the principal reaſon why 
it cannot commente in futuro in other caſes, is the ne- 
ceſſity of actual ſeifin, which always operates in præ- 


ſenti. And, ſince it may thus,commence in Futuro, there 


is no need of a particular eſtate to ſupport it, the only 
uſe of which is to make the remainder, by its unity 
with the particular eſtate, a preſent intereit. And hence 
alſo it follows, that ſuch any executory deviſe not being a 
preſent intereſt, cannot be barred by a recovery, ſuffered 
before it commences. Cro. Fac. 593. See this Dict. title 
Fine and Recovery. | 

2. By executory deviſe a fee, or other leſs eltate, may 
be limited after a fee. And this happers where a devi- 
ſor deviſes his whole eſtate in fee, but limits a remain- 
der thereon to commence on a future contingency. As 
if a man deviſes land to 4. and his heirs; but, if he 
dies before the age of twenty-one, then to B. and his 


| heirs: this remainder alſo, though void in a deed, is good 


by way of executory deviſe. 2 Mod. 289. 

In both theſe ſpecies of executory deviſes, the con- 
tingencies ought to be ſuch as may happen within a 
reuionable time, as within one or more life or lives in 
being, or within a moderate term of years ; for Courts 
of Juſtice will not inCulge even wills ſo as to create a 
perpetuity z which the law abhors. 12 Md. 287 : 1 Fern. 
164: 1 Salk. 229. '! he utmott length that has been hi- 
therto allowed for the contingency of an executory deviie 
of either kind to happen in, is that of a life or lives in 
being, and one anc twenty years afterwards. As when 
lands are deviſed to uch unborn fon of a feme-covert as 
ſhall fir attato the age ct twenty one, and his heirs; 


the utmoſt length of ume that can happen Heſore the 


ellate can veſt, is the he of the mother and che 1ubſe- 
quent infancy of her ton, and this hath been decreed to 


be a good executory deviſe. For. 232. This limit was 


taken from the time in which an eſtate may be rendred 
unalienable by a ſtrict ſettlement. An executory deviſe 
to an unborn ſon, of a man, may be ſuſpended a few 
months beyond the life of the father and twenty-one 
years afterwards; by a poſthumous birth. 

3. By executory deviſe a term of years may be given 
to one man for his life, and afterwards limited over in 
remainder to another which could not be done by deed : 
for by law the firſt grant of it, to a man for life, was a 
total diſpoſition of the whole term ; a life eſtate being 
eſteemed of a higher and larger nature than any term for 
years. 8 Rep. 95. 

And, at firſt, the courts were tender, even in the caſe 
of a will of reſtraining the deviſee for life from alien- 
ing the term, but only held, that in caſe he died without 
exerting that act of owner{hip, the remainder over ſhould 
then take place; for the reſtraint of the power of alie- 
nation, eſpecially in very long terms was introducing a 
ſpecies of perpetuity. Bro. tit. Chattels 23: Dyer 74. But, 
ſoon afterwards it was held, that the deviſee for life hath 
no power of aliening the term ſo as to bar the remainder- 
man. Dyer 358: 8 Rep.g6; yet, in order to prevent the 
danger of perpetuities, it was ſettled, that though ſuch 
remainders may be limited to as many perſons ſucceſ- 
ſively as the deviſor thinks proper, yet they muſt all be 
in e during the life of the firſt deviſee; for then, as 
it is expreſſed, all the candles are lighted and are con- 
ſuming together, and the ultimate remainder is in reality 
only to that remainder-man who happens to ſurvive the 
reſt. It was alſo ſettled that ſuch remainder may not be 
limited to take effect, unleſs upon ſuch contingency as 
muſt happen (if at all) during the life of the firſt de- 
viſee. 1 Sd. 451: Skin. 341: 3 P. Vs. 358. 


Having ſaid thus much on Executory Deviſes in gene- 
ral, ſubſequent information may be thus divided. 


I. Of Executory Dewijes of Lands of Inheritance. 
II. Of Executory Deviſes of Terms for Years, 


I. If a particular ęſtate is limited, and the inheritance 
paſſes out of the donor, this is a contingent remainder ; but 
where the fee by a dewi/e is weſted in any perſon, and to be 
Teſted in another upon contingency, this is an executery deviſe : 
and in all caſes of executory deviſes, the eſtates deſcend un- 
til the contingencies happen. Raym. 28: 1 Lutw. 798. 
Where a contingent eſtate limited, depends upon a frecheld, 
which is capable of ſupporting a remainder, it all newer 
be conſirued an executory deviſe, but à remainder, And ſo it 
is, if che eſtate be limited by words in prœſenti, as when a 
perſon deviſes his lands tothe heirs ef A. B. who is living, 
c. Though if the fame were to the heir of A. after 
his death, it would be as good as an executory deviſe. 
2 Saund. 380: 4 Mea. 255, 

One by will deviſes land to his mother for life, and 
after her death, to his brother in fee ; provided, that if 
his wife, being then t, be delivered of a fon, then 
the land to remain to him in fee, and dies, and the fon 
is born; in this caſe it was held, that the fee of the 
brother ſhall ceaſe, and veſt in the ſon, by way of execu- 
tory deviſe, on the happening of the contingency ;, and 
here ſuch fee eſtate enures as a new origiral deviſe to 
take effect when the firſt fails. Dyer 33, 127: Oo. Tac, 


| 592. A remainder of a ze may not be limited by the 
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EXECUTORY DEVIST. 


rules of law after a fre mie; for when a man hath 
parted with his <whol- eſtate, there cannot remain any 
thing for him to diſpoſe of: but of late times a diſtinction 
hath been made between an abſolute fee ſimple, and a fee- 
finjle which depends upon a contingenty, or is conditionally 
limited ; eſpecially where ſuch a contingency may happen 
in the courſe of a few years, or of one or two lives; and 
where ſuch a remaiuder is limited by will, it is called an 
executory deviſe. 2 Nelſ. Abr. 797. 

An eſtate deviſed to a ſon and his heirs, upon condition 
that if he did not pay the legacies given by the will with- 


in zuch a time, that then the land ſhould remain to the 


legatees, Sc. and their heirs: this limitation of a fee in 
remaindet, after a fee limiied to the ſon, being upon the 
contingency, of the ſon's failing in payment of the legacies, 
was adjudged good by way of executory de wiſe. Cro. Eliz, 
833. And where the father deviſed his lands to his 
youngeſt fon and his heirs, and if he die without iſſue, 
the eldeſt ſon being alive, then to him and his heirs; 

this was held a good remainder in fee to the eldeſt bro- 
ther, after the conditional contingent eſtate in fee to the 
youngeſt, as depending upon the poſſibility that he might 
be alive when his youngeſt brother died without itjue ; 
and his dying without iſſue, was a collateral determina: 
tion of his eſtate, whilſt the other was living. Godb. 282: 

Nelſ. Abr. 798. 

There can be no execautory dewije after an etate-tail 
gener ally limited, becauſe that would tend to a perpetuity ; 
and a contingency is too remote where a man muſt ex- 
pect a fee upon another's dying witheut 1//ur, generally: 
But de without iſur, living anther, may happen in a 
little time, becauſe it depends upon exe /ife ; and there- 
fore a deviſe of a fee ſimple to one, but to remain to ano- 
ther upon ſuch a contingency, is now held good by exe- 
cutory deviſe. Cro. Fac. 695. 

If a deviſe be © to A. for ever, = SY: is, if he ſhall have 
a ſon or ſons who ſhall attain 21, but if A. ſhall die with- 
out ſor. or ſons to inherit, that the ſon of B. ſhall in- 
herit:“ this is a fee in A. with an executory deviſe to the 
ſon of B. who ſhall take if A. die without iſſue, or if the 
iſſue die before 21. 1 Bo. C. R. 147. 

If a deviſe be to the ſecond ſon, then unborn, of A. B. 
and after his deceaſe, or acceſſion to his paternal eſtate, 
then to his ſecond fon and his heirs-male, with remain- 
ders over: ſuch ſecond fon of A. B. when born, will 
take an eſtate in tail- male by way of executory deviſe, 


determinable on the acceſſion of the family eſtate, and _ 


in the mean tjme the lands deſcend to the heir of the 
teſtator. 2 Blac. Rep.1159. 


II. It has now been long fully ſettled, that a term for 
years, or any chattel intereſt, may be given by an ex- 
ecutory deviſe to an unborn child of a perſon in exiſtence, 
when it attains the age of 21; and that the limits of ex- 
ecutory deviſes of real and perſonal property are pre- 
ciſely the ſame. Fearne. 

It is very common to bequeath chattel-intereſts to 4. 
and his iſſue, and if he dies without iſſue to B. It ſeems 
now to be determined, that where the words are ſuch as 
would have given 4. an eſtate tail in real property; in 
caſes of perſonal property the ſubſequent limitations are 
void, and A. has the abſolute intereſt: But if it appear 
from any clauſe or circumſtance in the will, that the 


teſtator intended to give it over, only in caſe 4. had no 
idue living at the time of his death, upon that event the 
ſubſequent limitation will be good as an executory de- 
viſe. See Feurne and the caſes referred to in Cox's . J. 
itt. 262. 

Formerly where a term of years, (which 1« but a chat. 


tel) was deviſed to one; and that if he died, living ano- 


ther perſon, it ſhould remain to the Bier perſon, during 
the rehdue of the term, ſuch a remainder was adjudoed 
void: For a deviſe of a chattel to one for an hour, was a 
a deviſe of it for ever. Dyer 74. But it was afterwards 
held, that a remainder of a term to one, after it was limited 
to another for life, was good: In a cafe where a teſtator 
having a term, deviſed that his wife ſhould have the 
lands for ſo many years of the term as the ſhould live; 
and that after her death the reſidue thereof ſhould go to 
his ſon and his aſſigne; and this was the Grit cafe wherein 
an executory remainder of a term tor years was adjudged 
good. Dyer 253, 358. 

A perſon polleſſed of a term, deviſed it to his wife 
for eighteen years, and after to his eideit fon for lite, at- 
ter to the ſon's elde iſſue male during life; though he 
have no ſuch iſlue, at the time of the deviſe, and death of 
the deviſor, it he has before his own death, he ſhall have 
it as an executory deviſe. 1 Rol. 612. But if one deviſe 
a term to his wife for life; the remainder to his firit ſon 
for life, and if he dies without iſſue, to his ſecond lon, 
e. the remainder to the ſecond ton is void, and no exe— 
cutory deviſe; yet where the dying without iſſue living at 
a perſon's death, may be confi d to one lite, it hinders 
not a remainder over. 1 Eq. Abr 194. 

Executory deviſes, as tO 7. ms for years, are not extended 
beyond "a life or lives; they ought to arife within the 
compaſs of one life 1 Salk. 229. Where there is an 
exetutory deviſe, there needs not any particular gſtiate to 
ſupport it; and becauſe the perſon who 1s to take upon 
contingency, hath not a preſent but futrre nent, his 
eſtate cannot be barred by a emmon recovery. 2 NV. Abr. 
797, 798. It is held executory deviſes, and limitations of 
the ut of a term, are governed alike. 1 Fern, 234 

Leſſee for years deviſed al bis term to his fon, and 
his will was, that his wife [lould have the occuprtis, ard 
profits of the lands, during the minority of his fon, ©, 
and he made her foie executrix, and died; the afterwards 
proved the will, then the {old the term, and died; ad- 
judged that this ſale was void againſt her fon, becauſe 
it ſhall be intended that the deviſe to the wife, ſhall pre. 
cede the deviſe to the ſon, though 1t followed in words, 
and then ſhe will nct have the whole term, but only ſo 
much thereof for ſo long time 'as the ſhould live, before 
her ſon came of age; and that the remainder was to veſt 
in him, upon the contingency of his living till he came 
of full age. Plow. Com. 53.519. 

The huſband being poſleſſed of a term for years, de- 
viſed the leaſe it/e!f to his wife for ber life, and after her 
death to her child unprefrrred; it was inſiſted for the 
wife, that ſhe had the whole term, the deviſe being of 
the leaſe itjelf, and the lands are not mentioned through- 
out the will; but adjudged that the wite had only an 
eflate for ſo many ycars of the leaſe as ſpe fh live, and 
that ſo much as remained unexpired at her death, was to 
veſt in the children upon the contingency of their living 
at that time. 1 And. 61; 2 Leon. 92: 3 Leon. 89: Gold, 20. 
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EXEMPLIFICATION or LETTERS PATENT 
c. See title Evidence. 

EXEMPLIFICATIONE, A writ granged for the ex- 
emplification of an original record. Reg. Orig. 290. 

EXEMPTION, Exemptio.] A privilege to be free from 
ſervice or appearance; as knights, clergymen, &c. are ex- 
empted from appearing at the county- court by ſtatute, and 
Peers from being put upon inqueſts. 6 Rep. 23. Perſons 
ſeventy years of age, apothecaries, c. are alſo exempted 
by law from ſerving on juries: and juſtices of peace, at- 
torneys, Oc. from parith offices: 2 1. 247. There is 
an exemption from tolls, Sc. by the King's Letters Patent: 
And a writ of exemption, or of eaſe, to be quit of ſerving 
on juries, and all public ſervice. Shep. Epitom. 1049. 
See further the proper titles in this Dict. | 

EXENNIUM or EXHENIUM, A gift or preſent ; 
and more properly a new year's gift. | 

EXE+CITUALE, A heriot; paid only in arms 
horſes, or military accoutrements. Leg. Edau. Conf. 1. 

EXETER. By letters patent under the Great Seal, 
the ſcite of the caſtle of Exon (part of the dutchy of Corn- 
wall!) to be granted to ſome perſons appointed by the 
juſtices in quarter-ſeſſions for the county of Devon, for 
the term of gg years, to the uſe of the ſaid county and 
for other public uſes; under the ancient yearly rent of 
10 J. per annum, payable to the crown. Stat. g Ann. c. 19. 

EXFREDIARE, From ex and the Sax. Frede, Frith, 
Peace.] To break the peace, or commit open violence. 
Leg. H. 1. c. 13. 

EX GRAVI QUERELA, A writ that lies for him to 
whom any lands or tenements in fee are deviſed by will, 
(within any city, town or borough, wherein lands are 
deviſeable by cuſtom,) and the heir of the deviſor enters, 
and detains them from him. Reg. Orig. 244: Old Nat. Br. 
87. Andifa man deviſes ſuch lands or tenements unto 
another in tail, with remainder over in fee, if the te- 
nant in tail enter, and is ſeiſed by force of the intail, 
and afterwards dieth without iſſue ; he in remainder ſhall 
have the writ ex gravi guerela to execute that deviſe. New 
Nat. Br. 441. Alſo where tenant in tail dies without 
iflue of his body, the heir of the donor, or he who hath 
the reverſion of the land, ſhall have this writ in the na- 
ture of a formedon in the reverter. Ibid, If a deviſor's heir 
be ouſted by the deviſee, by entry on the lands; he may 
not after have this writ, but is to have his remedy by the 
ordinary courſe of the common law. Co. Lie. 111. —If 
the claimant's title accrues within twenty years, the mot 
eligible method of proceeding, is now by Ejectment. 

EXHIBIT, Exbibitum.] Where a deed, or other writ- 
ing is in a ſuit in Chancery. exhibited to be proved by 
wuneſles, and the examiner or commiliioners appointed 
certify on the back of it, that the deed or writing was 
ſhewed to the witneſs, to prove it at the time of his ex- 
amination, and by him ſworn to; this is then called an 
exhibit in law proceedings. The ſame under a commiſſion 
of bankrupt. | 

EX HIBLITIO. An allowance for meat and drink, ſuch | 
as was cuſtomary among the religious appropriators of 
churches, who uſually made it to the depending vicar : 
the bene faction ſettled for the maintaining of ſcholars in 
the Univerſities, not depending on the foundation, are 
ca led exhibitions. Parech, Antig. 304. 

EXIGENDARIES. See Exigenter. 
Vol., L | 
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EXIGENT, or Exigi facias.] A writ that hes where 
the defendant in an action perſonal cannot be found, nor 
any thing of his within the county, whereby to be at- 
tached or diſtrained ; and is directed to the ſheriff, to pro- 
claim and call bim five county-court days, one after ano» 
ther, charging him to appear upon pain of outlawry : It 


is called exigent, becauſe it exa&eth the party, i. . requires | 
his appearance or forth-coming to anſwer the lau; and 


if he come not at the laſt day's proclamation, he is ſaid 
tobe quinquies eau. ¶ five times exadted,) and is outlawed, 
Cromp. Turi/. 188. 

The ſtatutes requiring proclamationson exigents award- 
ed in civil actions, are 6 Hen. 8. c. 4: 31 El:z. cap. 3. 
Exigents are to be awarded againſt receivers of the King's 
money, who detain the ſame; and againſt conſpirators, 


rioters, &c, Stat. 18 Ed. 3.c.1. Anda writ of procla-- 


mation ſha}l be iſſued to the ſheriff to make three procla- 


mations in the county where the defendant dwells, for 


him to yield himſelf, Sc. Sat. 31 Eli. c. 3. 

The writ of exigent alſo lies in an indictment of fe- 
lony, where the party indicted cannot be found: And 
upon ſuing out an exigent for a criminal matter before 


conviction, there ſhall be a writ of proclamation, &c.. 


3 Inſt. 31. 4&5 V. M. c. 22. If a perſon indifted 
of felony abſent himſelf ſo long that the writ of exigent is 


awarded, his withdrawing will be deemed a iz hr in law. 
whereby he will be liable to forfeit his goods; and though 


he renders himſelf upon the exigent, alter ſuch with- 


drawing, and is found Not guilty, it is ſaid the forfeiture- 


ſhall ſtand. 5 Rep. 110: 3 Ju. 232. After a capias di- 
rected to the ſnheriff to take and impriſon a perſon, Sc. 
if he cannot be taken, an exigent is awarded: And after 
a judgment in a civil action, the exigent is to go forth 
after the firſt capias ; but before judgment there mult be 
a capias, alias and pluries. 4 Isjt. 177. If the defendant 
be in priſon, or beyond ſea, c. he or his executors may 
reverſe the award of the exigent. See further this Dict, 
title Outlatory. 

EXIGENTER, Exigendarius.] An officer of the court 
of Common Pleas ; of which officers there are four in 
number: They make all exigents and proclamations, in 
actions where proceſs of outlawry doth lie; and alſo writs 
of ſuper/edens, as well as the prothenctaries, upon ſuch ex- 
ige nts made out in their offices. But the iffuing writs 
of /uper/edeas is taken from them by an officer in the ſame 
coart, conſtitated by letters patent by King James the 
Firſt. | 

EXIGI FACIAS, See Ex:yext. 


EXILE. A baniſhment, or driving one away from his 
country. And this exile is either by reſtraint, when the 


government forbids a man, and makes it penal to return; 


or it is voluntary, where he leaves his country upon 


diſguſt, but may come back at pleaſure. 2 Lev. 191. 
One natural and regular conſequence of perſona] iiber- 
ty, uader the laws of England is that every Eu νLw may 


claim a right to abide in his own country io long as he 


pleaſes, and not to be driven hom it unleſs by ſentence of 


the law. Exile and Tranſportation are both punithments. 
unknown to the common law; and wherever the latter is. 


inflicted, it is either by the. choice of the criminal hinfelf 


to eſcape a capital puniſhment, or by the exprets direction 


of ſome ſtatute. See Magna Charta, c. 29; which exprei:ly. 
declares that no freeman ſhall be banithed unleſs by me 


3. U judgment. 
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EXILE, 


judgment of his peers, or by the laws of the land. And 
for the proviſions of the Habeas Corpus Act, ft. 31 Car. 2. 
c. 2, (termed by Blackffone a ſecond Magna Charta and 
ſtable bulwark of our liberties,) with reſpect to ſending 
Engliſhmen priſoners to Scotland, Ireland, or beyond the 
ſeas; ſee titles Fal/e Impriſonment ; Habeas Cerpur. 
Soldiers and ſailors form neceſſary exceptions to theſe 
rules; but it is ſaid the King cannot even conſtitute a 
man Deputy, or Lord Lieutenant of /reland, nor make 
one a foreign Ambaſſador, againſt his will: ſince theſe in 
reality might be no more than honourable exiles. 2 717.46. 
See further on this ſubject, this Dict. titles Abjuration, 
Clergy, Felony, Tranſportation. ; 
EXILLIUM, Signifies in law conſtruction, a ſpoiling : 
And by the ſtatute of Maribridęe it ſeems to extend to the 
injury done to tenants, by altering their tenure, eject- 
ing them, Cc. and this is the ſenſe that Fleza determines, 
who diltinguithes between vaſtum, deſtructio and exilium; 
for he tells us that wa/ftum and defructio are almoſt the 
fame, and are properly applied to houſes, gardens or 
woods; but exilium is when ſetvants are infranchiſed, and 
wards unlawfully turned out of their tenements. eta, 
lib. 1. cap. 11. See Stat. Marlb. c. 25. 
EXIT Us, Iftue or off ſpring: and applied to the iſſues 
or yearly rents and profits of lands. Stat. Weſt. 2. c. 45. 
See title [/ues. | 
EXLEGALITUS, He who is proſecuted as an out- 
law. Leg. Ed. Confef. c. 38. | 
EX MERO MOTU, Words uſed in the King's char- 
ters and letters patent, to ſignify that he grants them of 
his own will and mere motion, without petition or ſuggeſ- 
tion of any other: And the intent and effect of theſe 
words, is to bar all exceptions that might be taken to the 
charters or letters patent, by alledging that the King in 
granting them was abuſed by falſe ſuggeſtions. Kisch. 
352. When the words ex mero motu are made ule of in 
any charter, they ſhall be taken moſt ſtrongly againſt the 
King. 1 Co. Rep. 451. ; 
EX OFFICIO. The power a perſon has by wir/ue of an 
office, to do certain acts, without being applied to: as a 
juſtice of peace may not only grant ſurety of the peace, 
at the complaint or requeſt of any perſon, but he may de- 
mand and take it ex officio, at diſcretion, c. Dale. 270. 
Ex Orricio INFokMATIONS. Informations at the ſuit 
of the King, filed by the Attorney-General, as by virtue of 
his office; without applying to the court wherein filed, for 
leave, or giving the defendant any opportunity of ſhew- 
ing cauſe why it ſhould not be filed, See title % mation. 
EXONERATIONE SECT AA, A writ that lay for the 
King's ward, to be free from all ſait to the county- court, 
hundred court, leet, &c. during wardihip. F. N. B. 158. 
EXONERATIONE SECT AD CURIAM BaroN”. A writ 
of the ſame nature, ſued by the guardian of the King's 
ward, and directed to the ſheriff or ſtewards of the court, 
that they do not diſtrain him, Sc. for not doing ſuit of 
court. New Nat. Br. 352. And if the ſheriff diſtrain 
- tenants in ancient demeſne to come to the ſheriff's torn 
or leet, they may have a writ commanding the ſheriff to 
ſurceaſe, &c, Ibid. 359. Likewiſe if a man have lands 
in divers places in the county, and he is conſtrained to 
'come to the leet where he is not dwelling, when he re- 
fides. within the precinct of any other leet, &c. then he 
ſhall have this writ to the ſheriff to diſcharge him from 


EXP 


coming to any other court-leet than in the hundred where 
he dwelleth. 1314. 357. : 

By the common law, parſons ſhall not be diſtrained to 
come to court leets, for the lands belonging to their 


churches ; and if they be, they may have the writ exone- 
| ratiene ſectæ, Wc. F. N. B. 394. So ſhall a woman hold- 


| ing land in dower, if ſhe is diſtrained to do ſuit of court 


for ſuch land; when the heir has lands ſufficient in the 
ſame county. bid. 

EX PARTE, Of the one part; as a commiſſion in 
Chancery ex parte, is that which is taken out and exe- 
cuted by one fide or party only, on the other party's ne- 
glecting or refuſing to join: When both plaintiff and de- 
fendant proceed, it is a joint commiſſion. 

Ex PARTE TALIS, Is a writ that lies for a Bali or re- 
ceiver, who having auditors aſſigned to take his account, 
cannot obtain of them reaſonable aliowance, but is cat 
into priſon. And the courſe in this caſe is to ſue this 
writ out of the Chancery, directed to the ſheriff to take 
four mainpernors to bring his body before the barons of 
the Exchequer at a certain day, and to warn the lord to 
appear at the ſame time. F. N. B. 129. 

EXPECTANT, Having relation to or depending up- 
on; and this word is uſed in the law with fee, as fee-ex- 
pectants 

ExPECTANCY, Ef/ates in; are of two ſorts ; one cre- 
ated by act of the parties, called a remainder; the other 
by act of lau, called a rever/ion. See titles, Efate; Ræ- 
mainder ; Reverflon ; Executory Deviſe. 

EXPEDITATE, Exye4itare.] In the laws of the foref, 
ſignifies to cut out the ball of the dog's fore-feet, tor 
the preſervation of the King's game: But the ball of the 
foot of a maſtiff is not to be taken out, but the three 
claws of the fore-foot on the right ſide are to be cut off 
by the ſkin. Cromp. Furi/d. 15 2: Manwacd, cap. 16. This 
relates to every man's dog who lives near the foreſt ; and 
was formerly done once in every three years: and if any 
perſon keeps a great dog not expeditated, he forfeits to 
the King 35. 4d. 4 If. 308. See title Foreft. 

EXPEDITATA ARBORES, Trees rooted up or cut 
down to the roots.—Pleta, lib. 2. c 41. 

EXPENDITORS, Perſons appointed by commiſſion- 
ers of ſewers to pay, diſburſe, or expend the money col- 
lected by the tax fur the repairs of ſewers, Sc. when 
paid into their hands by the collectors, on the reparations, 
amendments and reformations ordered by the commiſſion- 
ers, for which they are to render accounts when 
thereunto required. Laws of Sewers 87, 88. See title 
Servers, The ſteward who ſuperviſes the repair of the 
banks and water-courſes in Romney Marſb, is called the 
Expenditor. | 

EXPENSZ LITIS, Coſts of ſuit, allowed a plaintiff 
or defendant; recovering in his action. See title Cofs. 

EXPENSIS MILITUM NON LEV ANDIS, &c. An 
ancient writ to prohibit the ſheriff from levying any al- 
lowance for knights of the ſhire, upon thoſe that hold 
lands in ancient demeſne. Reg. Orig. 261. For there was 
alſo a writ de expen/is militum levandis, tor levying ex- 
pences for knights of the parliament, &c. Reg. Orig. 191. 
See title Parliament. | 

EXPLEES, The rents or profits of an eſtate, &c. See 
E/vlees. . 

EXPLORATOR, A. out; alſo a huntſman, or chaſer. 

EXPORTATION, 


c 


EXP 
EXPORTATION, The ſhipping or carrying out the 


native commodities of England for other countries; men- 
tioned in the ſtatutes relating to the Cy//om5, See this 
DiR. title Navigation Acts. 

EXPOSITION or DEEDS, ſhall be favourable, ac- 
cording to the apparent intent: and be reafonable and 
equal, &c. Co. Lit. 313 Sce title Deed. | 

EX POS'T FACTO, Is a term uſed in the law, ſig- 
niſying ſomething done after another thing that was com- 
mitted before. And an act done, or eſtate granted, may 
be made good by matter ex po facto, that was not ſo at 
firſt, by election, c. As ſometimes a thing well done 
at firſt, may afterwards become ill. 5 Rep. 22: 8 Rp. 
146. See title Statute. 

To EXTEND, Extendere.] To value the lands or te- 
nements of one bound by a ſtatute, who hath ſorfeited 
his bond, at ſuch an indifferent rate, as by the yearly 
rent the creditor may in time be paid his debt. F. N. Z. 
See the next article. 

EXTENDI FACIAS, or EXTENT, Extenta.] A 
writ of execution, or commiſſion to the ſheriff for the 
valuing of lands or tenements; and ſometimes the act 
of the ſheriff or other commiſſioner upon this writ. Bro. 
313. See this Dict. title Execution. This term is alſo uſed 
for the eſtimate or valuation of lands, which when made 
to the utmoſt value, is ſaid to be the full extent; whence 
come our extended rents, or rack rents. 

If one bound to the King by ſpecialty, or to others by 
ſtatute, recognizance, c. hath forfeited it; ſo that by 
the yearly rent of the debtor's lands, the creditor 1s to 
be paid his debt; upon this the creditor may ſue a 
writ to the ſheriff out of the Chancery to deliver him the 
lands and goods to the value of the debt, which is termed 
a liberate. F. N. B. 131. This is after the extent directed 
to the ſheriff to ſeize and value the lands, &c, of the 
debtor, to the utmoſt extent. 4 Rep. 67. 

Lands and goods are to be appraiſed and extended by 
the inqueſt of twelve men, and then delivered to the cre- 
ditor, in order to the ſatis faction of his debt: every ex- 
tent ought to be by inquiſition and verdict, by the Sat. 
Nm. 2. And the ſheriff cannot execute the writ with- 
out an inquiſition. Cro. Fac. 569. 

The body of the cogniſor, and all lands and tenements 
that were his at the time of the ſtatute, Sc. entered into, 
or afterwards, into whoſe hands ſoever they come, are 
liable to the extent. 2 1. 396. But copybold lands are 
chargeable only during the life of the cogniſor; and may 
not be extended by elegit, ſo as to admit a ſtranger to 
have intereſt in the lands held by copy, without the ad- 
mittance of the lord. Lands in ancient demeſne, an- 
nuities, rents, Oc. are extendible. 1 Rol. Ar. 88. Two 
parts of an entire rent may be delivered upon an extent 
by the ſheriff. Co. Elix. 742. But if the cogniſor of 
a ſtatute have a rent-charge, and before the extent he 
purchaſe parcel of the land ; the rent 1s gone, and ſhall 
not be in execution: ”'1'is otherwiſe if he purchaſes after 
extent of the rent. Dyer 206. A reverſion of lands, &c. 
may not be extended; but a plaintiff had judgment for 
his debt and damages de reverfrone cum acciderit, and a 
ſpecial egit to extend the moiety, Oc. 2 Sid. 86: 
Dyer 373- ; : | 

An advowſon in groſs is not extendible on elegit, Oc. 
Stat. Weſtm. 2. cap. 18. An office of iruſt cannot be ex- 


tended, becauſe tis not aſſignable ; and nothing ſhall be | 


EXTENT. 


extended, but what may be aſſigned over, Dyer 7. 
Though an oftice is extendidle in equity. CHanc. Rep. 39. 
Goods and chattels, as leaſes for years, cattle, fc. in 
the cogniſor's own hands, and not fold for valuable con- 
ſideration, are ſubject to the extent. As the lands are to 
be delivered to the party at a reaſonable vearly value, fo 
the goods ſhall be delivered in extent at a price that is 
reaſonable: And on a /.-- facias a computand* the cog- 
niſee is to account according to the exzended value; not 
the real value of the land. Hard. 136. If the extenders 
appraiſe and value the lands too high, the cogniſee at 
the return of the writ may pray that they may take and 
retain the lands at the rate appraiſed; and then 'tis faid 


he may have execution againit their lands for. the debt; 


but this may not be on elegzt. Cro. Fac. 12. It has been 
adjudged, that at the return of the writ the cogniſee 
may refuſe the lands, &c. extended, if over valued, Cre. 
Car. 148. 

Where lands are extended at under-value, and de— 
livered in execution, the cogniſee hath an intereſt in the 
land, which cannot be diveſted by finding of ſaurpluſage. 
Cro, Eliz. 266: Oo. Fac. 85. The cogniſor cannot ea- 
ter upon the cogniſee, when ſatis faction is received for 
the debt, but is put to his /cire facias on an extent: 
Though on an egit, the defendant may enter becauſe 
the land is only awarded, till the debt, which is certain, 
is ſatisfied ; whereas on extent, the land is to be held 
until the debt, damages and coſts, Sc. are ſatisfied : 
And the cogniſee being in by matter of record, ſhall 
not be put out but by matter of record, wiz. a tire 

Facias brought againſt him. 4 Rep. 67 : March's Rep. 207, 
208. Sed qu. Where is the difference? Is not the tenant 
by clegit in by matter of record? 

After an extent returned, a /iberate ſhall go to the ſhe- 
riff, reciting the extend: facias and return, and command- 
ing that he deliver the goods and lands to the conuſee 
(under a ſtatute-ſtaple, Sc.) per extentum et pretium illa 
habere voluit. F. N. B. 131: Lute. 432. 

The cogniſee hath no abſolute property in lands by 
the extent, till the delivery upon the /:berae; but not- 
withſtanding, by the very extent they are in eu/fodid legis 
for his benefit. Cro. Car. 106, 148. No actual ſeiſin can 
be on an extent, and a cogniſee of a ſtatute ſtaple, c. 
cannot bring ejectment before the /iberate ; nor can the 
ſheriff upon the /iberate turn the tertenant out of poſſeſ- 
tion, as he may upon a hab. fac. paſſeſſionem. 1 Vent. 41. 
Where there is an extent upon a ſtatute, and a J berate 
thereupon, but not returned, yet it is good; though re- 
gularly, when inquiſitions are taken, the writ ought to 
be returned. 4 Kep. 67 : 1 Lill. Abr. 592. The ſheriff 
may be charged to make a return of his writ, if he put 
the cogniſee in poſſeſſion of part only; and fo the cog- 
niſee may have poſſeſſion of the whole. 2 N Ar. 774. 
But it is ſaid if a perſon ſuing out an extent, die before 
the return of a writ, the ſheriff may not proceed in his 
inquiſition, Sc. afterwards; for there muſt be a proſe- 
cution de now. 

Atter a full and perfect execution had by extent, re- 
turned, and of record, there ſhall never be any re- ex- 
tent upon an eviction: But by Sat. 32 Hen. 8. cap. 5, if 
laads delivered in execution on a judgment, ſtatute or 
recognizance ſhall be evicted, without fraud, or default 
of the tenant, who holds them in execution, before the 
debt and damages are wholly levied, the recoveror or 
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EXTENT, 


conuſee may have a /cire facias againſt the perſon on 
whom. the execution was frit ſued, his heirs, executors 
or aſſigns, of lands then liable, returnable in the ſame 
Court, 40 days after the teſte; and if the defendant 
makes default, or ſhews not cauſe, the Chancellor or Juſ- 
tices of the court where the Aire facias is returned ſhall 
make a new writ of the like nature of the former exe- 


cution for levying the reſid ue of the debt. Co. Lit. 290. 


If lands be extended upon a miſtake, c. a re-extent 
may be had; ſee Dyer 299. If part of the lands is 
evicted, the cogniſee is to hold over the reſidue of the 
land - till the debt is ſatisfied. 4 Rep. 65. When lands 
are delivered in extent, it is as if the cogniſee had taken 
a leaſe thereof for years, until the debt is ſatisfied ; and 
he ſhall never afterwards take out a new execution : the 
cogniſee having accepted the land upon the /iberate, the 


law preſumes the debt to be ſatisfied. 1 Lt. 429. An 


extent was filed, and though it was diſcovered that lands 
were omitted, the court would not grant a re-extent. 
Sid. 356. By Stat. 16 & 17 C. 2. c. 5, (made perpetual 
by Stat. 22 & 23 C.2.c.2;)when any judgment, ſtatute 


or recognizance ſhall be extended (within twenty years 


after ſuch judgment, c. had,) the ſame - ſhall not be 
avoided or delayed by occaſion that any part of the lands 


' extendible are omitted out of ſuch extent: ſaving to the 


parties whoſe lands ſhall be extended, their remedy for 


contribution againſt thoſe whoſe lands are omitted; ex- 


cept heirs within age. : ” . 
Where a feeri facias iſſues, and is delivered to the ſhe- 
riff to be executed, the property of the goods 1s veſted 
by the delivery, and an extent afterwards for the King 
comes too late. Comb. 123: See alſo 2 Black. Rep. 1294: 
Doug. 415, 399. See title this Dict. Execution. 


EXTINGUISHMENT ; from Lat. Extingue. ] The 
Extinction or annihilation of a right, eſtate, &:;' by 
means of its being merged in, or conſolidated with „ ano- 
ther, generally a greater or more extenſive, right or 
eltate. Wherever a right, title, or intereſt is deſtroyed, 
or taken away by the act of God, operation of law, or 


act of the party, this in many books is called an Extin- 


guiſhment. Co. Let. 147, : 1 Ro. 46.933. TIO 
This Extinguiſhment is of various natures, as applied 

to various rights; viz. Efates, Commons, Copyholds, Debts, 

Liberties, Services, and Mays: See more at large under 


thoſe titles; what follows will give ſome general infor- 


mation on the ſubject. N | 
ExTINGUISHMENT OF EsTATEs. If a man hath a 
yearly rent out of lands, and afterwards purchaſes the 
jands whereout it ariſeth, ſo that he hath as good an 
eſtate in the land as in the rent ; now both the property 
and rent are conſolidated or united in one poſſeſſor; and 
therefore the rent is ſaid to be extinguiſhed. Alſo where 


a a perſon has a leaſe for years, and afterwards buys the 


property ; this is a conſolidation of the property and 
fruits, and is an extinguiſhment of the leaſe; But if a 
man have an eſtate in land but for life or years, and hath 
a higher eſtate, as a fee- ſimple, in the rent; the rent is not 
extinguiſhed, but in ſuſpence for a time; for after the 


term, the rent ſhall revive. Terms de Ley. 


Extinguithment of a rent is a deſtroying of the rent by 
purchaſe of the land ; for no one can have a rent going 
out of his own land; though a perſon muſt have as high 
an eftate in the land, as in the rent, or the rent Twill not be 
2x:inf}. Co. Litt, 147. If a perſon hath a rent-charge 

1 


, 


EXTINGUISHMENT. 


to him and his heirs iſſuing out of lands, and he pur- 
chaſeth any part of the land to him and his heirs ; as the 
rent is intire and iſſuing out of every part of the land, 
the whole rent-charge is extinguiſhed: though it is not 
ſo where one hath a rent-ſerwice, and purchaſeth part of 
the land out of which it iſſues; rent-ſervice being af for- 
tionable according to the value of the land, ſo that it 
ſhall only extinguiſh the rent for the land purchaſed. 
Lit. 222: Co. Lit. 148. And if the grantee of a rent- 
charge purchaſes parcel] of the lands, and the grantor by 
his deed granteth that he may diſtrain for the rent in the 
reſidue of the land, this amounts to a new grant. Co, 
Lit. 147. See titles Grant; Eftate. 

If a man be ſeiſed of a rent-charge in fee, and grants 
it to another and his heirs, and the tenant attorns; the 
grantor is without remedy for the rent in arrear before his 
grant; and ſuch arrears become as it were extinct. 
Vaugh. 40: I Lill. Avr. 594. A. B. made a leaſe for 
years of lands to another, and afterwards granted a rent- 
charge to C. D. who deviſed the ſaid rent to the ſaid 4. 
B. till 100 1. ſhould be levied; then to B. G. and died: 
Adjudged that by the deviſe to 4. B. the rent was ſul. 
pended, and that a perſonal thing once ſuſpended by the 
act of the party is extinguiſhed for ever. Dyer 140. 

If tenant for life, makes a leaſe for years, rendring rent, 
and afterwards the reverſion deſcends to the tenant for 
lite; this is not an extinguiſhment of the term; but it 
is otherwiſe if he have the reverſion by purchaſe. 1 Co. 
Rep. 96. A jointenant for life purchaſes the land in re- 
verſion, it will extinguiſh the eſtate for life for a moiety, 
ard fever the joint-tenure. 2 Rep. 60. Lands are given to 
two men, and the heirs of their bodies; though they 
have an eſtate for life jointly, and ſeveral inheritances, 
yet the eſtate for life is not extinct: Conra, if it be by 
ſeveral conveyances; as where a leaſe is made to two for 
their lives, and after the leſſor grants the reverſion to 
them and their heirs, Sc. here the life eſtate will be ex- 
tinguiſhed. Co. Lit. 182. 

If one after his title begun to be tenant by the curte- 
ſy, make a feoffment in fee upon condition, and enter 
for the condition broken; the eſtate is extinct, ſo that if 
his wife die, he ſhall not be tenant by the curteſy. 1 
Rep. 18. Where a man hath an eſtate for his own life, 
and for another's life at once; the eſtate pour auter vie will 
be extinguiſhed in the eſtate for his own life, which is 
greater in law than the other. 11 Rep, 87 : Dyer 11. See 
Bro. 409: Moor 94: 2 Nel/. Abr. 821. 

When the freehold cometh to the term, the eſtate for 
years is extinct. 2 Nel. Ab. 820. Where the remainder 
of a term is granted over to another, if the party in poſ- 
ſeſſion purchaſe the fee-fimple, though by this means his 
interelt is extinguiſhed ; yet that thall not defeat the re- 
verſionary intereſt, 10 Rep.52: 2 N 820. 

A fine, Sc. of lands, will extinguiſh a term: and by 
purchaſe of an eſtate in fee-limple, an eſtate- tail in land 
is extinct. 9 Rep. 139. But if a fee-ſimple and fee-tail 
meet together by de/cent, the eſtate-tail will not be extin- 
guiſhed. 3 Rep. 6r. Deſcent of lands to the ſame perſon 
who has a term, will extinguiſh the term. Moor 286. 

When a leſſor enters tortiouſly upon the leſſee againſt 
his conſent, the rent is extinguiſhed. 2 Lev. 143. But 


it has been adjudged, that rent is not extinct by the entry 


of the leſſor, but only ſuſpended; and revives by the 
leſſee's re-entry, Dyer 361. An infant has a rent, and 
| 5 purchaſes 


bd _— 1 * 


000 


LO. BY a Ss is 


. FXTINGUISHMENT. 


purchaſes the land out of which it is iſſuing; by this the 
rent will be ſuſpended, but not extinct. Bro. Extingusſb. 
A man leſſee for years takes a wife, or woman leſſee a 
huſband, that hath the reverſion after the leaſe; here the 
term is not extinguiſhed, 12 Rep. 81. See title Baron 
and Feme. 

ExXTINGUISHMENT OF Common. By purchaſing lands 
wherein a perſon hath common appendant, the common 
is extinguiſhed. Cro. Elia. 594. A commoner releaſes 
his common in one acre, it 1s an extinguiſhment of the 
whole common. Show. Rep. 350. And where a perſon 
hath common of vicinage, if he incloſes any part of the 
land, all the common is extinct. 1 Browsl. 174. 


But if one hath common appendant in a great waſte, 


belonging to his tenant, and the lord improve part of the 
waſte leaving ſufficient; if he after make a feoffment to 
the commoner of the land improved, this will be no ex- 
tinguiſhment. Dyer 339: Hob. 172. A commoner aliens 
part of his land, to which the common doth belong; the 
common is not extinct, but ſhall be divided. 2 Shep. Abr. 
152. See title Common. 

EXTINGUISHMENT OF Co?YHOLD. It is laid down as 
a general rule, that any act of the copyholder's, which 
denotes his intention to hold no longer of his lord, and 
amounts to a determination of his will, is an extinguiſh. 
ment of his copyhold. Hurt. 81 : Cro. El:iz. 21: 1 For. 41. 

As if a copyho!der in fee accepts a leaſe for years of the 
ſame land from the lord, this determines his copyhold 
eltate; or if the lord leaſes the copyhold to another, and 
the copyholder accepts an aſſignment from the leſſee, 
his copy hold is extinct. Moor 184: 2 Co. 1665: Godb. 
11, 101. : 

So if a copyholder bargains and ſells his copyhold to 


the leſſee for years of the manor, his copyhold is thereby | 


extinguiſhed ; or if he joins with his lord in a feoffment 
of the manor, his copy hold is thereby extinct, for theſe 
are acts which denote his intention to hold no longer by 
copy. Hutt. 65: 1 Jon. 41. §. C: Godb. 11. 

So if a copyholder accepts to hold of his lord, by bill 
under the lord's hand, this determines his copyhold; ſo if 
he accepts an eſtate for life by parol, if with livery, this is 
an extinguiſhment ; otherwiſe not; for without livery 
nothing but an eſtate at will paſſes, which cannot merge 
or extinguiſh an eſtate at will. 1 414. 199: Latch. 213. 

If one ſeiſed of a manor in right of his wife lets lands 
by indenture for years, this doth not deſtroy the cuſtom 
as to the wife; for after the death of her huſband ſhe 
may demiſe it again by copy. Cro. Hlix. 459. 
So if a copyhold is in the hands of a ſubject, who after 
2comes King, the copyhold is extinct, for it is below 
tne Majeſty of a King to perform ſuch ſervile ſervices; 
yet after his deceaſe the next that hath right ſhall be ad- 
mitted, and the tenure revived. 2 Sid. 82: 4 Co. 24: Cro. 
Elz. 252. See 2 Leon. 208: 4 Co, 20 6: Cro. Eliz. 103. 
And a copyhold eltate is extinct whenever it becomes not 
demiſeable by copy. Coke”s Copybelder. 62. See further title 
Copyhold. © 
 ExTincvisHMENT or Desr. If feme ſole debtee take 
the debtor to huſband; or there be two joint obligors in 
a bond, and the obligee marries one of them; or in caſe 
a perſon is bound to a feme ſole and another, and the 
takes the obligor to huſband; in theſe caſes, the debt 


will be extinguiſhed. 8 Rep. 136. And if a debtor makes 


the debtee his executor, or him and another executor: 
and they take the executorſhip upon them; or if the 
debtee makes his debtor executor, Cc. it is an extin- 
guiſhment of the debt, and it ſhall never revive, Plxud. 
184. 1 Salt. 304. But where a debtee or debtor executor 
legally refuſeth ; or he and others being made executors 
they all refuſe, then the debt is revived again. Pod, 
185. See titles Baron and Feme: Executor. 

It is agreed as a general rule, that a credicor's accept- 
ing a higher ſecurity than he had before, is an extinguiſh- 
ment of the firſt debt; as if a creditor by ſimple contract 
accepts an obligation, this extinguiſhes the ſimple con- 
tract debt. 1 Ra. Abr. 470, 471, 604: 6 Co. 44 

Soif a man accepts a bond for a legacy, he cannot af- 
ter ſue for his legacy in the ſpiritual court; for by the 
deed the legacy is extinct, and it is become a mere debt 
at Common-law. 7:lv. 38. 

So if a bond-creditor* obtains jadgment on the bond, 
or has judgment acknowledged to him, he cannot after- 
wards bring an action on the bond; for the debt is 
drowned in the judgment, which is a ſecurity of a higher 
nature than the bond. 6 Co. 44 5. 

But theſe caſes muſt be underſtood where the debtor 


himſelf enters into theſe ſecurities; and therefore if a 


{ranger give bond for a ſimple- contract due by another, 
this does not extinguiſh the ſimple contract debt; but if 
upon making the contra, a ſtranger gives bond for it, 
or, being preſent, promiſes to give bond for it, and after 
does ſo, the debt by ſimple contract is extinguiſhed, the 
obligation being made n, or pur/uant to the contrad. 2 
Leon. 110. 

But the accepting a ſecurity of an inferior nature is by 
no means an extinguiſhment of the firſt debt; as if a 
bond be given in ſatisfaction of a judgment. Cr». 7c. 
579: 2 Brownl. 29: Cro. Fac. 649, 650. 

Alſo the accepting a ſecurity of equal degree is no ex- 
tioguiſhment of the firſt debt; as where an obligee has a 
ſecond bond given to him; for one deed cannot determine 
the duty upon another. Oo. Elix. 304, 710, 727 : 4 
Brownl. 74: Lit. Rep. 58: Cro. Car. 86. 

Though a bond is taken for a fimple contract debt, yet 
if it is after an ad of bankruptcy, the ſimple contract is 
not extinguiſhed. Stran. 1042. 

By a releaſe of part of adebt due on bond, thewhole is 
gone, and the obligation extinguiſhed. Bro. Contract. 80: 
1 And. 235. See further titles Acceptance: B l. 


ExT1NGUISHMENT OF LiBERTLES, Liberties and fran- 


chiſes granted by the King, may ſcmetimes be extin- 
guiſhed, and ſometimes not. Meer 474. When the King 
grants any privileges, liberties or franchiſes, which were 
in his own hands, as parcel of the flowers of the crown, 


ſuch as bona felonum, fugitivorum & utlagatorum, waits, 


(trays, deodand,. wreck on the ſea, Sc. if they come to 
the crown again, they are drowned and extigct in the 
crown, and the King is ſeiſed of them une chen: bur 
if liberties of fairs, markets or other franchiſes, and 
juriſdictions, be erected and created by the King, they 
will not be extinguiſhed, nor their appendances tevered 
from the poſſeſſions. 9 Rep. 25. A man has liberties by 
preſcription, if he takes letters patent of them, the 
preſcription will be gone and extinct; for things of a 
higher determine thoſe of a lower nature. 2 H. 7. 5. See 
title King. 


EXTINGUISHMENT 
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EXT. I 


ExTINGUTSHMENT OF SExvICEsS. The lord purchaſes or 
accepts parcel of the tenancy, out of which an intire ſer- 
vice is to be paid or done; by this the whole ſervice will 
be extinct: but if the ſervice be pro bono prblice, then no 
part of it ſhall be extiaguiſhed; and homage and fealty 


are not ſubjet to extinguiſliment, by the lord's purchaſ- 


ing part of the land. 6 Rep. 1, 10; : Co. Lit. 149. If 
the lord and another perſon do purchaſe the lands, where- 


cout he is to have ſervices, they are extinct: alſo by ſeve- 


rance of the ſervices, a manor may be extinguiſhed. Co, 
Lit. 147: 1 And. 257. See title Tenure, 

ExTINGUISHMENT oF Wars. If a man hath a highway 
as appendant, and after purchaſes the land wherein this 
way is, the way is extinct. Terms de Ley, Though a 
way of neceſſity to market, or church, or to arable 
land, Ye. is not extinguiſhed by purchaſe of ground, 
or unity of poſſeſſion. 11 H. 7. 25: Co. Litt. 155. Sce 
title Way. | 

EX IRPATIONE. A judicial writ, either before or af- 
ter judgment, that lies againſt a perſon who when a ver- 
dict is found againſt him for land, c. doth maliciouſly 
overthrow any houſe, or extirpate any trees upon it. Reg. 
Jud. 13, 56. | 

EXTOCARE. To grub up lands, and reduce them to 
arable or meadow. Mon. Ang. tom. 2. p. 71. 

EXTORTION, etre, from extorqueo, to wreſt away.] 
In a large ſenſe, any oppreſſion under colour of right; 
It is uſually applied to that abuſe of publick juſtice 
which conſiſts in the unlawful taking by an officer, Ec. 
by colour of his office, of any money, or valuable thing, 
from a perſon where none at all is due, or not ſo much 
is due, or before it is due. Co. Lit. 368: 10 Rep. 102. 
See title Bribery; Fees. 

The diſtinction between 4ribery and extor/ion ſeems to 
be this. The former offence conſiſts in the offering a 
preſent or receiving one if offered ; the latter, in demand- 
ing a fee or preſent, by colour of office. 

At the Common law, which was affirmed by the ſta- 
tute of Weftm. 1. c. 26, it was extortion for any miniſter 
of the King, whoſe office did any way concern the ad- 
minifration and execution of juſtice, or the common 
good of the ſubject, to take any reward for doing his of- 
fice, except what he received from the King : though 
reaſonable fees for the labour and attendance of officers 
of the courts of juſtice are not reſtrained by ſtatute, 
which are ſtated and ſettled by the reſpective courts ; and 
it has been thought expedient to allow theſe officers to 


take certain immediate fees in many caſes. 2 In,. 209: 


3 Ia. 149: 1 Hawk. P. C. c. 68. | 

The taking of money by virtue of an office, implies 
the act to be lawful z but to take any money by colour of 
an office, implies an ill ation: and the taking being for 
expedition of buſineſs, is judged by colour of the office, 
and unlawful. 2 Ia. 206: Co. Lit. 368. 

Vet according to ſome it ſeems that an officer, who 
takes a reward which is voluntarily given to him, and 
which has been uſual in certain caſes, for the more dili- 
gent or expeditions performance of his duty, cannot be 
{aid to be guilty of extortion ; for without ſuch a premz:un 
it would be impoſſible in many caſes to have the laws 


executed with vigour and ſucceſs. 2 Ii. 210: 3 Int. 149: 


Co. Lit 368. 8 
But it has been always held, that a promiſe to pay an 


officer money for the doing of a thing, which the law | 


2 


EXT ORTION. 


| will not ſuffer him to take any thing ſor, is merely void, 


however freely and voluntarily it may appear to have 
been made. 1 Rel. Abu. 16: 1 Rol. Rep. 313: Nop76: x 
Fon. 65: Cro. Elix. 65 4: Moor 463: C19. Fac. 103. 

It is extortion to oblige an executor to prove a will in 
the biſhop's court, and to take fees thereon, knowing 
the ſame to have been proved in the Prerogative Court. 
Str. 73.—Or in a ſheriff's officer to admit a priſoner 
to bail, uponan agreement to receive a certain ſum when 
the priſoner ſhould pay to a third perſon another ſum 
of money. 2 Burr. 924.—To orreſt a man in order to ob- 
tain a releaſe from him, 8 . 189,—In a gaoler to 
obtain money from his priſoner by any colourable means, 


| 8 d. 226: Sha. 575. —Or in a church-warden color: 


0 cli. 1 Sid. 307.—In a miller, if he takes more toll 
than is due by cuſtom. £4. Raum. 159. Or a commiſſary 
for abſolution. 3 Leon. 268.—Or a terry-man more for 
his ferry. 4 Md. 101.—Or to ſeize upon the place where 
a fair is held, and by building ſtalls to force an ex- 
orbitant price for them. Ld. Raym. 150.—Or in an un- 
der-ſheriff to refuſe to execute proceſs till his fees are 
paid. Salk. 330,—Or to take a bond for his fee before 
execution is ſued out, Het. 53. Or for a coroner to re- 
fuſe his view until his fees be paid. 3 1%. 149. 
Extortion, by the Common-lawis ſeverely puniſhed, on 
indictment, by fine and impriſonment, and removal of 
officers from the offices wherein committed, 1 Haut. V. 
C. c. 68. By the Stat. 3 Ed. 1, Inferior officers of juſtice, 
Sc. guilty of extortion, are to render, by c. 26, double, 
and by c. 30, treble value; and there are divers other 
ſtatutes for puniſhing extortions of ſheriffs, bailiffs, gao- 
lers, clerks of the aſſiſe, and of the peace, attornies and 
ſolicitors, We. See Stats. 23 H. 6. cc. 7; 9. See title Se- 
riff. 33 Hes. 8. c. 24: 29 Elix. c. 4: 1 Jac. I. c. 10: 98 
10 M. z. c. 41: 10011 / 3. c. 23: 3 Geo. 1. c. 15: 17 
Geo. 3. c. 26. § 6. As to the extortion of officers of the 
cuſtoms, diſtraining merchants for undue charges, Oc, 


| See Stat. 28 H. 6. c. 5 and this Di&. title Coms. 


In caſes of extortion, there muſt be a poſitive charge 
and that the perſon charged with it took ſo much extorfu8 
or colore officit ; which words are as eſſential as proditoriè or 
felonice for treaſon or felony. 2 Salt. 680. 

Officers may be jointly indicted of extortion as they 
may be jointly guilty of the offence. 1 Salk. 382. 

The place, where the extortion was committed, ſhould 
be ſet down in the declaration. See Pl. C. c. 200. The 
ſum certain extorted muſt be particularly ſet forth, and 
he cannot ſay, that the defendant did extort divers ſums 
from divers men generally. Godb. 438. pl. 583. Mich. 
4 Car. - 

The indictment, (which may be brought at the Seſſions 
Str. 73,) or information, muſt ſtate the fact particularly. 
3 Leon. 268: 25 E. z. fl. 3. c. 9: 11 Mod. 80. It mult 
alſo ſpecify the time when the offence was committed. 4 
Mod. 101, 3. But although it be omitted to be ſtated for 
what the thing extorted was taken, it is good after ver- 
dict. Sid. 91. And in general the Court of K. B. will 
oblige the party to demur to a defective indictment for 
extortion. 5 Mod. 13. And whatever may be the ſum, 
if there is proof only of a ſhilling taken, the defendant 
is guilty: for the taking is the offence and not the con- 
tract. Ld. Raym. 149. And he alſo who aſſiſts is equally 


guilty, for there are no acceſſaries in extortion. Str. 73. 
Againſt 


EXT 


Againſt attornies for extortion, action may be brought, 
and the party grieved ſhall have treble damages and 
coſts; but information will not lie on the Stat. 3 Zac. 1 
cap. 7. Sid. 434: 2 Nelſ. 822. 

If an officer by ternfying another in his office, take 
more than his ordinary fees or duties he is guilty of ex- 
tortion which may be compared to unlawful uſury, Ec. 
And Crompton ſays, that wrong done by any man is a 
treſpaſs ; but exceſſive wrong is properly extortion. Cromp. 
Just. 8. And extortion has been deemed more odious 
than robbery, becauſe it carries an appearance of truth ; 
and is often accompanied with perjury in officers, Ic. by 
breaking their oaths of office. | 

EXTRACTA CURLE. The iſſues or profits of hold 
ing a court ariſing from the cuſtomary fees, &c. Parocb. 
Artig. 572. | : 

ExTracrs of writings or records, being notes thereof. 
See title Eftreats, 


| 


EYR 


EXTRAJUDICIAL. Is when judgment is had in 2 
cauſe, not depending in that court where given; or wherein 
the judge has not juriſdiction. 

EXTRAPAROCHIAL. Out of any pariſh ; any thing 
privileged and exempt from the duties of a pariſh.—See 
this Dict. title Poor. 

EXTRAVAGANTS. Certain conſtitutions of the 
Popes, ſo called, becauſe extra corpus canonicum Gratiani, 

ffoe extra decretorum libros vagantur. Du Cange. 

EXTUMZ. Reliques in churches and tombs.—Car- 
tular. Abbat. Glaſton. MS. 

EXUPERARE. To overcome; ſometimes it ſignifies 
to apprehend or take, as, exuperare vivum vel mortuum 
Leg. Edi. c. 2. 

EY, In/ula, an ifland.] where the names of places 
end in ꝙ, it denotes them an iſland. As Ramſey, is the 
iſland of Rams; Sheppy, the iſland of Sheep ; Her/ey, the 
iſland of Harts, &c. 

EY”RY of hawks. See title Aerie. 

EYRE. Vide Zire, and Juſtices in Eyre, 
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FAB 


Is a letter where with elons, Ec, are branded and 
2 marked with an hot iron, on their being admitted 
to the benefit of clergy. See this Dict. title Clergy. 


FABRICK LANDS, Are lands given towards the re- | 


building or repairing of cathedral and other churches ; 
for in ancient times, almoſt every perſon gave by his will 
more or leſs, to the fabrick of the cathedral or pariſh 
church where he lived; and lands thus given were called 
fabrick lands, being ad fabricam reparandum : theſe lands 
are mentioned in the Strat. 12 Car. 2. c. 8. 

FAC TA ARMORUM, Feats of arms, juſts, tourna- 
ments, Sc. Hiſ. Job. Brompton, in R. 1. p. 1261. | 

FACTO, In fact; as where any thing is actually done, 
Oc. See De facto. | 

FACTOR, The agent of a merchant abroad, reſiding 
in this country; or & contra. — A Factor is authoriſed by 
a letter of Attorney, with a ſalary or allowance for his 
care. He muſt purſue his commiſſion ſtrictly; and the 
ſame perſon may be factor for many different merchants. 


Mal. 81. 


Iſ the principal give the factor a general commiſſion to 


act for the beſt, he may do for him as he thinks fit; but 
otherwiſe he may not. Though in commiſſions at this 
time, it is common to give the factor power in expreſs 
words, to diſpoſe of the merchandize, and deal therein 


as if it were his own ; by which the fa&or's actions will be 


excuſed, though they occaſion loſs to his principal. Lex 
Mercat: Mal. 81: Str. 1178. 

Goods remitted to a fa#or ought to be carefully pre- 
ſerved ; and he is accountable for all lawful goods which 
ſhall come to his hands; yet if the factor buy goods for 
his principal, and they receive damage after in his poſ- 
ſeſſion, through no negligence of his, the principal ſhall 
bear the loſs ; and if a factor be robbed, he ſhall be diſ- 
charged in account brought againſt him by his principal. 
4 Rep. 83. See title Bailmen?. 

If the fador has orders from his principal not to ſell 
any goods but in ſuch a manner, and breaks thoſe orders, 
he is liable to the loſs or damage that ſhall be received 
thereby : and where any goods are brought or exchanged 
without orders, it is at the merchant's curteſy whether he 
will accept of them, or turn them on his Factor's hands, 
When a factor has bought, or fold goods purſuant to 
orders, he is immediately to give advice of it to his prin- 
cipal ; leſt the former orders ſhould be contradicted be- 
fore the time of his giving notice, whereby his reputation 
might poſſibly ſuffer ; and where a factor has made a con- 
fiderable profit for his principal, he mult take due care 
in the diſpoſition of the ſame ; for without commiſſion or 
particular orders, he is anſwerable. A factor ſhall ſuffer 
for not obſerving orders; and no factor acting for another: 
man's account in merchandize, can juſtify receding from 


the orders of his principal, though there may be a proba- | 


FACTOR. 


bility of advantage by it: if he make any compoſition 
with creditors without orders, he ſhall anſwer it to his 
principal. Lex Mercatoria. 3 

Factors ought co obſerve the contents of all letters 
from their principals, or written to them by their order. 
A merchant is anſwerable in action upon the caſe for the 
deceits of his factor, in ſelling goods abroad: and as 
ſomebody muſt be a loſer by ſuch deceit, it is more rea- 
ſonable that he who employs, and puts confidence in the 
deceiver, ſhould loſe, than a ſtranger. 1 Salk. 289. 

Factors are liable to the ſtatutes concerning bankrupts. 
Stat. 5 Geo. 2. c. 30, g 39. See title Bankrupt. Factor not 
to buy cattle on his own. account. Sat. 31 Geo. 2. c. 40. 
$ 11. See title Carle. 

A bare commiſſion to a factor to ſell and diſpoſe of mer- 
chandize, is not ſufficient power for the factor to entruſt 
any perſon, or to give a further day of payment than the 
day of the ſale of the goods; for in this caſe, on the de- 
livery of the one he ought to receive the other: and by 


| the general power of doing as if it were his own, he may 


not truſt an unreaſonable time, viz. beyond one or three 
months, Sc. the uſual time allowed for the commodities 
diſpoſed of; if he doth, he ſhall be anſwerable to his 
principal out of his own eſtate, 1 BAH. 102: But in 2C. 

C. 57, it is ſaid that by his general commiſſion a factor has 
authority to ſell upon credit. | 

If a Faclor buys goods on account of his principal, 
where he is uſed ſo to do, the contract of the Fader ſhall 
oblige the principal to a performance of the bargain ; and 
the principal is the proper perſon to be proſecuted, on 
non-performance: but if the factor enters into a charter- 
party of affreightment with a maſter of a ſhip, the con- 
tract obliges him only; unleſs he lades aboard generally 
his principal's goods, then both the principal and lading 
become liable for the freight and not the aer. Geld/b. 137. 

It is a general rule that where a factor, who is autho- 
riſed to ſell goods in his own. name, makes the buyer 
debtor to himſelf, though he is not anſwerable to his 
principal for the 4-67, if the money be not paid; yet 
he has a right to receive it, if it be paid, and his re- 
ceipt is a diſcharge to the buyer. The factor may com- 
pel ſuch payment by action, and the buyer cannot de- 
fend himſelf by ſaying that the principal was indebted to. 
him more than the amount. Coro. 25 5, 6, Where goods 
are ſold by a factor at his own riſk, for which he has an 
additional allowance, the vendee is not anſwerable to the 
owner. Stra. 1182. See Del Credere. 

Though a factor has power to ſell, and thereby bind 
his principal, yet he cannot bind or affect the property 
of the goods by pledging them as a ſecurity for his own 
debt, though there is the formality of a bill of parcels 
and a receipt. Stran, 1178, | 
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If a factor ſells goods as his own, by indorſement of 
the bill of lading, though no delivery is made, the goods 
being at ſea, the vendee ſhall keep poſſeſſion unleſs fraud 
appears between him and the factor. 4 Burr. 2046 : 1 
Blac. Rep. 629. See poft, the laſt paragraph of this article. 

[t hath been held in Equity, that if one employs a fac- 
tor, and entruſts him with the diſpoſal of merchandize, 
and the factor receives the money, and dies indebted in 
debts of a higher nature, and it appears by evidence, 
that this money was veſted in other goods, and remains 


_ unpaid, thoſe goods ſhall be taken as part of the mer- 


chant's eſtate, and not the factor's; but if the factor have 
the money, it ſhall be looked upon as the factor's eſtate, 
and muſt firſt anſwer the debts of ſuperior creditors, Oc. 
for as money has no ear mark, Equity cannot follow that 
in behalf of him who employed the factor. 1 Sal. 160. 
If a perſon doth employ a factor to ſell goods, who ſells 
them on credit, and before the money is paid dies in- 
debted, more than his aſſets will pay; this money ſhall 
be paid to the principal merchant, and not to the factor's 
adminiſtrator, but thereout muſt be deducted what was 


due for commiſſion : for a factor is in nature only of a 


truſtee for his principal. 2 Fern. 638. 

Bills remitted to a factor or banker, while unpaid, are 
in the nature of goods unſold, and if the factor become 
bankrupt, muſt be returned to the principal, ſubject to ſuch 
lien as the factor may have thereon. 2 Z/ac. Rep. 1154. 

A factor has a Lien on goods conſigned to him, not only 
for incident charges, but as an igen of mutual account, 
for the general balance due to him, fo long as he retains 
the poſleſſion; if he parts with the poſſeſſion, he parts 
with his Iien. See 1 Burr. 489: 1 Blac. Rep. 104. If he 
be ſurety in a bond for his principal, he has a lien on the 
price of the goody fold by him for his principal to the 
amount of the ſum he is bound for. Cowp. 251. A 
dyer, merely as a manufacturer has not a general lien; but 
a packer being in the nature of a factor has. 4 Burr. 2214. 

A factor has no lien on goods for a general balance, 
unleſs they come into his a poſſeſſion: and if in con- 
ſideration of goods being conſigned to him he accept bills 
drawn by the conſignor, and pay part of the freight, and 
become inſolvent before the bills are due, and before 
the goods get into his actual poſſeſſion; the conſignor 
may ſtop them in tranſitu. 1 Term Rep. 119. If a tacior 
accept bills drawn by his principal upon the faith of con- 
ſignments agreed to be made by the principal to the fac- 
ter, and both cf them become bankrupts before a cargo 
conſigned come into poſſeſſion of the factor; the factor's 
aſſignees have no property in ſuch cargo, and cannot re- 
cover the produce of it, againſt the aſſignees of the prin- 
cipal, if the latter have fold it, and received the pur- 
chaſe money. 1 Term Rep. 783. See 4 Bro. P. C. (Svo. 

ed.) 47. 

The conſignor may ſtop goods ix tranſitu before they 

get into the hands of the conſignee, in caſe of the in- 


lolvency of the conſignee; but if the conſignee aflign the 


bills of lading to a third perſon for a valuable conſide- 
ration, the right of the conſignor as againſt ſuch aſſignee 
is diveſted. There is no diſtinction between a bill of 
lading indorſed in blank, and an indorſement to a parti- 
cular perſon. 4 Bro. P. C. (S vo. cd.) 57. See 2 Term Rep. 
63: 1 H. Bac. Rep. 357: And further as to ſtopping 
goods in tranſit 2 Term Rep. 674 : 3 Term Rep. 465. — Sce 
turther this DiR, title Merchant. 

Vor. I, a 
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FACTORAGE, Is the wages or allowance paid and 
made to a factor by the merchant, The gain of factorage 
is certain, however the ſucceſs proves to the merchant ; 
but the commiſſions and allowances vary according to the 
cuſtoms and diſtance of the country, in the ſeveral places 
where factors are reſident: Lex Mercat. See title Fadlor. 

FACTUM, a man's own act and deed ; fact or feat; 
particularly uſed in the civil law, for any thing ſtated and 
made certain. See Fait. 


FACULTY, facultas.] As reſtrained from the original | 


and active ſenſe, to a particular underſtanding in law, is 
uſed for a privilege granted to a man by favour and in- 
dulgence, to do that which by law he ought not to do. 


And for the granting of theſe, there is an eſpecial court 


under the Archbiſhop of Canterbury, called the Cert of 
the Faculties; and the chief officer thereof the Mafier of 
the Facultics ; who has power by the Stat. 25 H. 8 cap. 21, 
to grant diſpenſations; as to marry perſons without the 
banns firſt aſked, (and every dioceſan may make the like 
grants) to ordain a deacon under age, for a ſon to ſuc- 
ceed the father in his benefice, one to have two, or more 
benefices incompatible, c. And in this court are regiſ- 
tered the certificates of biſhops and noblemen granted to 
their chaplains, to qualify them for pluralities and non- 
reſidence. 4 /»/?. 337. See title Chaplain, | 

FASTING- MEN, In Mon. Angl. tom. 1. pag. 100, are 
rendered to ſignify vaſſals: but Cowel thinks they rather 
mean pledges or bondſmen; which, by the cuſtom of the 
Saxons, were fa/? bound to anſwer for one another's peace- 
able behaviour. See Feffing- men. 


FAG, A knot or excreſcency in cloth; and in this 


ſenſe it is uſed in the ſtatute 4 Ed. 4. cap. 1. The fag- 
end, ſignifies that end of a piece of cloth or linen, where 
the weaver ends his piece, and works up the worſt part 
of his materials. 

FAGGOT, A badge wore in the times of popery, by 
perſons who had recanted and abjured what was then ad- 
judged to be hereſy : thoſe were condemned not only to 
the penance of carrying a /agget, as an emblem of what 
they had merited, to ſuch an appointed place of ſolemnity ; 
but, for a more durable mark of infamy, they were to 
have the ſign of a /aggot embroidered on the ſleeve of 
their upper garment: and if this badge or faggot was at 
any time left off, it was often alledged as the ſign of 
apoſtacy. 

FAIDA, Malice or deadly feud. Leg. H. 1. c. 88. 

FAILURE or RECORD, Is when an action is 
brought againſt a man, who alledges in his plea matter 
of record in bar of the action, and avers to prove « by 
the record; but the plaintiff ſaith, Nul tiel record, wiz. 
denies there is any ſuch record: upon which, the de- 
fendant hath day given him by the court to bring it in; 
and if he fails to do it, then he is ſaid to fail of bis record, 
and the plaintiff ſhall have judgment to recover. Terms 
de Ley. la debt upon an eſcape, the plaintiff declared, 
that he had obtained a judgment in an inferior court, 
upon which the defendant was taken, and the ſheriff ſuf- 
tered him to eſcape ; the defendant pleaded Nl tiel record, 
and being at iflue, the record was certified at the day; 
by which it appeared that there were ſeveral variances :n 
the continuances and proceſs; but becauſe the plaint, 
count, and judy ment certified, agreed with the plaintifi's 
declaration, it was held that thoſe variances made no 
failure of record, Hob. 179. 
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In Formedon for the manor of Led, the defendant 
pleaded in bar a common recovery of the ſaid manor 
againſt the donee in tail, who replied Nel ziel record, and 
the defendant haviag brought in the record, it appeared 
that the recovery was of the manor of Igel; and adjudg- 
ed, that this being in a common recovery, ſhall be no fail- 
ure of record for this ſmall variance, but ſhall be amended, 
being the miſprificn of the clerk. 5 Rep. 46. And where 
a fine with proclamations was levied, and upon an iſſue of 
Nut tiel record, on which it was brought in at the day, tho” 
the year of the King was left out in the proclamations 
made in one term, as it was expreſſed in the proclamations 


. of the other two terms, they were held to be right, and 


the omiſſion no failure of record. Dyer 234. If a judg- 
ment, Oc. be reverſed for error, Nul tiel record may 
be pleaded. 8 Rep. 142. And where the tenor only 
of a record, Sc. is brought in, it is a failure of re- 
cord. Dyer 187. | 

FAINT- ACTION. Fr. feinte.] A feigned action; ſuch 
that although the words of the writ are true, yet for cer- 
tain cauſes the plaintiff hath no title to recover thereby; 
but a Falſe action is properly where the words of the writ 


are falſe. Co. Litt. 361. 


FAINT-PLEADER. A fraudulent, falſe or colluſory 
manner of pleading to the deceit of a third perfon ; againſt 
which, among other things, was made the S:a7. 3 Ed. 1. 
cap. 19. | 

FAIR-PLEADER. See title Bear-pleader. : 

FAIR. Fr. feire, Lat. feriæ, nundinæ. JA ſolemn or greater 
fort of market, granted to any town by privilege, for the 
more ſpeedy and commodious providing of ſuch things as 
the ſubject needeth ; and the utterance of what commodi- 
ties we abound in above our own uſes and occaſions : and 
both our Exgliß and the French word ſeems to come from 
Feriæ [feſtivals]; becauſe it is incident to a fair that per- 
ſons ſhall be privileged from being moleſted or arreſted in 
it, for any other debt, or contract than what was con- 
tracted in the ſame, or at leaſt was promiſed to be paid 
there. See Stat. 17 Ed. 4. c. 2, made perpetual by 1 R. 
3. c. 6: and this Dict. title Courts of Pie-poruders. See 
alſo Stars. 2 E. 3. c. 15: 5 E. 3. c. 5: 27 H. 6. c. 5: 1 
S2 P. M. c. 7: 18 Eliz. c. 21. 


I. The Right to a Fair, and the Manner of holding it. 
. The Duty, Power, and Intereft of the Owners of 


Fairs. — Hu far a Sale in a Fair changes the Property 


of a Thing therein ſold, See this Di. title Market. 


I. The firſt inſtitution of fairs and markets ſeems plain- 
ly to have been for the better regulation of trade and com- 


merce, and that merchants and traders might be furniſhed 


with ſuch commodities as they wanted, at a particular 
mart, without that trouble and loſs of time, which muſt 
neceſſarily attend travelling about from * to place; and 
therefore as this is a matter of univerſal concern to the 
commonwealth: ſo it hath always been held, that no 
perſon can claim a fair or market, unleſs it be by grant 
from the King, or by preſcription, which ſuppoſes ſuch 


a grant. 2 nfl. 220: 3 Mod. 123. 


And therefore, if any perſon ſets up any ſuch fair or 
market, without the King's authority, a quo warrants 
lies againſt him; and the perſons who frequent ſuch fair, 


Ec. may be puniſhed by fine to the King. 3 Med. 127. 


—_——_ 


FAIR; 


Alſo it ſeems, that if the King grants a patent for 
holding a fair or market, without a writ of ad quod damn- 
num executed and returned, that the ſame may be repeal- 


ed by ire facias; for though ſuch fairs and markets are 


a benefit to the commonwealth ; yet too great a number 
of them may become nuſances to the public, as well as 
a detriment to thoſe who have more ancient grants. 3 
Lev. 222. | 

Fairs are generally kept once or twice in the year; and 
it has been obſerved, that fairs were firſt occaſioned by 
the reſort of people to the feaſt of Dedication, and there. 
fore in molt places the Fairs, by old cultom, are on the 
ſame day with the wake or feſtival of that Saint to whom 
the church was dedicated ; and for the ſame reaſon they 
were kept in the church - yard, till reſtrained by Sr. 13 
Z. 1. fl. 2. c. 6: 2 Inf. 221. Blount. The Court of Pie- 
poꝛuder is incident to every fair, Oc. By Stat. 2 Ed. 3. e. 
15, Fairs are not to be kept longer than they ought by 
the lords thereof, on pain of their being ſeized into the 
King's hands, until ſuch lords have paid a fine for the 
offence; and proclamation is to be made how long Va 
are to continue.—By Stat. 5 E. 3. c. 5, no merchant ſhall 
ſell any goods or merchandiſe at a fair after the time of 
the fair is ended, under the penalty of forfeiting double 
the value of the goods fold, one fourth part thereof to 
the proſecutor, and the reſt to the King. Any citizen 
of London may carry his goods or merchandiſe to any fair 
or market in England at his pleaſure. See Start. 3 Hen. 7. 


c. q; and this Dict. title Londen, 


It ſeems clearly agreed, that if a perſon hath a right 
to a fair or market, and another erects a fair or market 
ſo near his, that it becomes a nuſance to his fair, Oc. 
that for this detriment and injury done to him, an action 
on the caſe lies; for it is implied in the King's grant, 
that it ſhould be no prejudice to another. 2 Kal. 
Ar. 140. 

Alſo, although the new market be held on a different 
day, yet an action on the caſe lies; for this, by fore- 
ſtalling the ancient market, may be a greater injury to 
the owner, than if held on the ſame day with his. 2 
Saund, 172: 1 Mod. 69. See title Market. 

If a man hath a fair or market, and a ſtranger diſ- 
turbs thoſe who are coming to buy or ſell there, by 
which he loſes his toll, or receives ſome prejudice in the 
profits ariſing from his fair, Sc. an action on the caſe 
lies. 1 Rol. Abr. 106: 2 Vent. 26, 28. So if upon a fale 
in a fair a ſtranger diſturbs the lord in taking the toll, 
an action upon the caſe lies for this. 1 Rol. Abr. 105. 

The King is the ſole judge where fairs and markets 
ought to be kept; and therefore it is ſaid, that if he 
grants a market to be kept in ſuch a place, which hap- 
pens not to be convenient for the country, yet the ſub- 
jects can go to no other; and if they do, the owner of 
the ſoil where they meet is liable to an action at the ſuit 
of the grantee of the market, 3 Mod. 123. But if no 


place be limited for keeping a fair by the King's grant, 


the grantees may keep it where they pleaſe, or rather 
where they can molt conveniently ; and if it be fo limit- 
ed, they may keep it in what part of ſuch place they 
will. 3 Mod. 108. 

At what time fairs are to be held, ſee Stat. 27 H. 6. c. 
5. I Car. 1. c. 1: 29 Car. 2. c. 7: and this Dict. title 


Holids; . 
II. One's 


FAIR. 


II. Owners and governors of fairs are to take care that 
every thing be ſold according to juſt weight and meaſure; 
for that and other purpoſes they may appoint a clerk of 
the fair or market, who is to mark and allow all ſuch 
weights, and for his duty herein can only take his rea- 
ſonable and juſt fees. See 4 inf. 274: Moor 523: 1 
Salk. 327. 

Fairs and markets are ſuch franch i es as may be for- 
ſcited ; as if the owners of them hold them contrary to 
their charter, as by continuing them a longer time than 
the charter admits, by diſuſer, and by extorting fees and 
duties where none are due, or more than are juſtly due. 
2 Inft. 220: Finch 164: 3 Med. 108. 

As to their intereſ, it ariſes chiefly from tolls. 7 
payable at a fair or market is a reaſonable ſum of money 
due to the owner of the fair or market, upon ſale of things 
tollable within the fair or market, or for ſtallage, pick- 
age, or the like. 2 In. 222: 2 Jon. 207. 

But this is not incident to a fair or market without 
ſpecial grant; for where it is not granted, ſuch a fair or 
market is accounted a free fair or market. 2 Inf. 220: 
Cro. Elix. 559. 

Toll is a matter of private benefit to the owner of 
the /air or market, and notincident to them ; therefore if 
the King grants a fatr or market, and grants no toll, the 
patentee can have none, and ſuch fair or market is 
counted free. Cro. Eliz. 558: 2 Inf. 220. S. P: 2 Lutæv. 
1336. S. P. reſolved. | 

Alſo if the King, at the time he grants a fair or mar- 
ket, grants a toll, and the ſame is outrageous and exceſ- 
five, the grant of the toll is void, and the ſame becomes 
free. 2 Ii. 220: 2 Lutw. 1336. But the King, af- 
ter he grants a fair or market, may grant that the paten- 
tee may have a reaſonable toll ; but this muſt be in con- 
ſideration of ſome benefit accruing from it to thoſe who 
trade and merchandiſe in ſuch fair or market. 2 If. 221. 

No toll ſhall be paid for any thing brought to the fair 
or market, before the ſame is ſold, unleſs it be by cuſtom 
time out of mind, and upon ſuch ſale the toll is to be 


paid by the buyer; and therefore my Lord Coke ſays, 


that a fair or market by preſcription is better than one 
by grant. 2 Inft. 221. 

And by /at. Weftm, 1. cap. 3 1.“ Touching them that 
take outrageous toll, contrary to the common cuſtom of 
the realm in market towns, it is provided, that if any do 
ſo in the King's town, which is let in fee-farm, the King 
ſhall ſeize into his own hand the franchiſe of the market; 
and if it be another's town, and the ſame be done by the 
lord of the town, the King ſhall do in like manner; and 
if it be done by a bailiff, or any mean officer, without 
the commandment of his lord, he ſhall reſtore to the 
plaintiff as much more, for the outrageous taking, as 
he had of him, if he carried away his toll, and ſhall 
have forty days* impriſonment.” 

But where by cuſtom a toll is due upon the ſale of any 
goods in a fair or market, and he who ought to pay it re. 
fuſes, an action on the caſe lies againſt him. 1 Rel. Abr. 
103, 104, 106. 

Some perſons however are exempt from payment of toll, 
and if the King or any of his progenitors have granted to 
any to be diſcharged of toll, either generally, or ſpecially; 
this grant is good to diſcharge him of all tolls to the 
King's own fairs or markets, and of the tolls, which, to- 
gether with any fair or market have been granted after 


| 


| 


| 


| 
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ſuch grant of diſcharge; but cannot diſcharge tolls for- 
mer!y due to ſubjects either by grant or preſcription. 2 
Infl. 221. 

Alſo the King himſelf ſhall not pay toll for any of his 
goods; and if any be taken, it is puniſhable within the 
ſtatute Wet. 1. cap. 31: 2 Inf. 221. So tenants in 
ancient demeſne are free and quit from all manner of 
tolls in fairs and markets, whether ſuch tenants hold in 
fee. or for life, years, or at will. 2 I. 221: 4 bf. 269: 
1 Rol. Abr. 321. 

But this privilege does not extend to him who is a 
merchant, and gets bis living by buying and ſelling, but 
is annexed to the perſon in reſpect of the land, and to 
thoſe things which grow and are the produce of the 
land. F. N. B. 228: 2 Leon. 191: G. Elix. 227: 2 Inf. 
221: 1 Rel. Abr. 321, 2. 

Owners of fairs and markets are to appoint toll-takers 


i or book-keepers, on pain of 40s. and they ſhall enter 


and give account of horſes ſold, Sc. Stat. 1 2 P. 
M. c. 7: 31 Eliz. c. 12. See further titles Toll: Horſes : | 
Market. 

FAIT, fadum.] A deed or writing, lawfully executed 
to bind the parties thereto. See title Deed. | 

FAIT ENROLLE, F..] A deed of bargain and ſale, Sc. 
and forging the inrollment of it is a great miſdemeanor, 
but not forgery within the Star. 5 El:z: 1 Keb. 568. 

FAITOURS, F.] In the ſtatute 7 R. 2. cap. 5, is 
uſed for evil doers; and may be interpreted idle livers, 
from faitardi/e, which ſignifies a kind of ſleepy diſeaſe, 
proceeding from too much ſluggiſnneſs: and in the ſame 
ſtatute it ſeems to be ſynonimous with vagabonds, Ter + 
de Ley. See titles Poor; YVagrants. 

FALANG, A jacket or cloſe coat, Blown. 

FALCATURA, One day's mowing of graſs; a cuſ- 
tomary ſervice to the lord by his inferior tenants : falcata 
was the graſs freſh mowed, and laid in /warhes; and 
Falcator the ſervile tenant performing the labour. Len- 
net's Gl. 

FALCO, A faulcon. Falcenarins, a falconer; falco gen- 
tilts, a jer-falcon; Falco Spuarius, a Sparrow-Hawk,— 
Corvel. 

FALDA, A ſheepfold.— Rot. Chart. 6 Hen. 3. 

FALDAGE, fa/dagium.] A privilege which ſeveral 
lords antiently reſerved to themſelves, of ſetting up fold: 
for ſheep in any fields within their manors, for the bet- 
ter manurance of the ſame; and this was uſually done 
not only with their own but their tenants* ſheep, which 


| they call c falde. This faldage is termed in ſome 


places a fold courſe 3 and in old charters fald/oca, i. e. li- 
berta: faldæ, or faldagii. | 
FALDA CURSUS, A ſheep walk or feed for ſheep. 
2 Fent. 139. B 
FALDFEY, FALD FEE, A fee or rent paid by ſome 
cuſtomary tenants for liberty to fold their ſheep upon 
their own land, | 
FALDISTOR, Sax.] The higheſt ſeat of a biſhop, in- 
cloſed round with a lettice. Corel. 
FALDWORTH, A perſon of age, that he may be 
reckoned of ſome decennary. Du Fre/ae. | 
FALERZ, Lat. phalere.] The tackle and furniture of 
a Cart or wain. Mon. Angl. tom. 2. 256. 
* FALESIA, A great rock, bank or hill by the ſea fide. 


Dome/d, 
3X2 FALK-LAND, 


( 
| 
* 
d 


— — — 


FAL 


FALK-LAND, or FOLK. LAND. See title Cepy-bold. 
FALLOW-LAND. See Varrectum & Terra Marrecta. 
FALLUM, An unexplained term for ſome particular 


ſort of land. De duobus acris & wiginti fallis in, Oc. 


Mon. tom. 2. 425. 


FALMOT UM, or falkmote; The ſame with folkemute, 
See title Parliament. 


FALSE ACTION. If brought againſt one, whereby he 
is caſt into priſon, and dies pending the ſuit, the law giveth 
no remedy in this caſe, becauſe the truth or Falſbood of 
the matter cannot appear before it is tried: and if the plain- 
tiff be barred or nonſuited, at Common-law, regularly all 
the puniſhment is amercement. 7en4. Cent. 161. See Faint 
Action. But if one commence a bailable action againſt 
another and hold him to bail thereon, either without a 


reaſonable cauſe, or for ſomething conſiderable, more 


than what is Bona fide due, an action upon the caſe will lie 

for the vexation and injury. See title Action. II. 
FALSE CLAIM. By the foreſt laws, is where a man 

claims more than is his due, and is amerced and puniſhed 


for the ſame, A perſon had a grant, by charter, of the tenth 
of all the veniſon in the foreſt of Lancaſter, viz. Ia carne 


tantum ſed non in corio; and becauſe he made a fal/e claim, 
by alledging that he ought to have the tenth of all veniſon 
within the foreſt, as well in carne, as in corio, therefore 
he was in miſericordia de decima venationis ſuæ in corio non 
percipiendo. Manwoed, c. 25. 5 

FALSE FORM. In proceedings at law, is aided by a 
verdict; though not where there is want of certainty, 
Sc. 1 Keb. 734. 876. See titles Amendment: Error. 


FALSE IMPRISONMENT. 
FarsUM 1MPRISONAMENTUM.] A treſpaſs commit- 
ted againſt a perſon, by arreſting and impriſoning him 
without juſt cauſe, contrary to law; or where a man 1s 
unlawfully detained without legal proceſs; it is alſo 


_ uſed for a writ which is brought for this treſpaſs. 


To conſtitute the injury of falſe impriſonment two 
points are neceſſary: the detention of the perſon and 


the unlawfulneſs of ſuch detention. Every confinement. 


of the perſon is an impriſonment whether it be in a com- 
mon priſon, or in a private houſe, or in the ſtocks, or 
even by forcibly detaining one in the public ſtreets. 2 7. 
589. Unlawful or falſe impriſonment conliſts in ſuch 
confinement or detention without ſufficient authority : 
which authority may ariſe either from ſome proceſs from 
the courts of juſtice, or from ſome warrant from a legal 


- officer having power to commit, under his hand and 


ſeal, and expreſſing the cauſe of ſuch commitment. 
2 -Inft. 46. See this DiR. titles Arre/?; Commitment: 
Conflable.—Such authority may alſo ariſe from ſome other 
ſpecial cauſe; warranted, for the neceſſity of the thing, 
either by Common or Statute law : as the arreſting 
of a felon by a private perſon without warrant ; the im- 
preſſing of mariners for the public ſervice; or the ap- 
prehending waggoners (under Stat. 13 Geo. 3. c. 78,) for 
miſbehaviour in the publick highways. Falſe impriſon- 
ment may alſo ariſe by executing a lawful warrant or pro- 


ceſs at an unlawful time, as on a Sunday. See titles Arre/t ; 


Sunday. 5 | 
The means of removing the actual injury of falſe impri- 


ſonment are four fold; by writs of mainprize; odio et atia; 


homine replegiando ; and habeas corpus, See this Diet, under 


FALSE— 


thoſe titles. The remedy for a ſatisfaction for the in. 
jury is by action of treſpaſs v/ et armis uſually called an 
action of falſe impriſonment; which is generally accom. 
panied with a charge of aſſault and battery alſo; aud 
therein the party ſhall recover damages for the in j ury 
he has received. 

The moſt atrocious degree of this offence, that cf 
ſending any ſubje& of this realm a priſoner into parts 
beyond the ſeas, whereby he is deprived of the friendly 
aſſiſtance of the laws to redeem him from ſuch his cap- 
tivity, is criminally puniſhed with the pains of heν,jt• 
and incapacity to hold any office, without a poſſibility 
of pardon. Stat. 31 C. 2. c. 2. See, this Did. titles Exil; 
Habeas corpus. — And by the Star. 43 Eliz. c. 13, to carry 
any one by force out of the four Northern counties, or 
impriſon him within the ſame, in order to ranſom him 
or make ſpoil of his perſon or goods, is felony without 
benefit of clergy in the principals and all acceſſaries be- 
fore the fact. Inferior degrees of this offence of ſalſe 
impriſonment are alſo puniſhable by indictment, and the. 
delinquent may be fined and impriſoned. 4 Comm. 218, 
By the ſtatute of Limitations, 21 Jac. 1. c. 16, this 
action muſt be brought within four years; which has 


been conſtrued to be from the end of any continued im- 


priſonment. Salk. 420.— By Stat. 24 Geo. 2. c. 44, actions 
againſt juſtices of peace, or conſtables acting under their 
warrants, mult be brought within fix months; and one 
month's notice of bringing the action muſt be given them; 
and by Stat. 21 Fac. 1. c. 12, thoſe officers may plead 
the general iſſue, and give the ſpecial matter in evidence. 


See this DiR. titles Juice: Conflable: Action. 


No action of falſe impriſonment lies againſt a judge 
of a court of record for any act done by him in the execu- 
tion of his office, nor for any miſtake of judgment. 
Salk. 396. See 1 Term Rep. 7 
The King cannot give any power to impriſon, where 
impriſonment may not be awarded by the Common-law. 
2 Brownl. 18: And if a perſon is impriſoned on any by- 
law of a corporation, c. it is falſe impriſonment ; be- 
cauſe a by-law to impriſon is againſt Magna Charta, quod 
nullus liber homo impriſonetur, c. 5 Rep. 64. It is the 
ſame of a cuſtom to impriſon perſons; but it is incident 
to a court of record to impriſon. 2 Ne Abr. 8 27. 

If a juſtice of peace, He. commits a perſon without juſt 
cauſe, it is fal/e impriſonment ; and a conſtable cannot im- 
priſon a man at his pleaſure, to compel him to do any 
thing required by law: but is to carry him before a jul- 
tice. 1 Leon. 327. 

In falſe impiiſorment brought againſt an officer of an 
inferior court, if he juſtify an arreſt by virtue of their 
warrant, he mult intitle the court to juriſdiction, or the 
action lies againſt him. March. pl. 195. If erroneous 
proceſs iſſues out of a court that hath juriſdiction of the 


matter, and the bailiff or officer executes it, whereby the 


party is impriſoned, the officer ſhall be excuſed in action 
of falſe impriſonment: but if the court out of which the 
proceſs iſſues hath no cognizance of the cauſe, it is 
otherwiſe; for in ſuch caſe the whole proceedings are co- 
ram non judice, and the officer will not be excuſed. 10 
Rep. 75. See titles Arreſt: Conflable. 

An officer hath a warrant upon a capzas ad /ati;faciend” 
againſt an earl, or counteſs, &c. who are privileged in 


their perſons, and he arreſts them: it is ſaid action of 


falſe 


— MPRISONMENT 


falſe impriſonment will not lie againſt the officer, becauſe 
he is not to examine the judicial act of the court, but to 
obey. 6 Rep. 56: 10 Rep. 75. 

If an arreſt is made by one who is no legal officer, 
it is falſe impriſonment, for which action lies. Co. Lit. 
69. An action of falſe impriſonment lies againſt a 
bailiff for arreſting a perſon without warrant, though 
he afterwards receives a warrant: and fo it is if he ar- 
reſt one after the return of the writ is paſt; for it is then 
without writ. 2 Ia. 5 3. If a ſheriff, or any of his bat- 
liffs, arreſts a man out of his county, Oc. or after the 
ſheriff is diſcharged of his office; or a perſon arreſts one 
on a juſtice's warrant after his commiſſion is determined, 
Ec. it will be fal/e impriſonment. Dyer 41. And if the 
ſheriff, after he hath arreſted a man lawfully, when a 
legal diſcharge comes to him, as a /#per/edea;, or the 
like, do not then diſcharge the party, he may be ſued in 
this action. 2 R. 1. 12: Fitzh. 253. 

In caſe the plaintiff in a ſuit brings an unlawful war- 
rant to a ſheriff, and ſhews him the defendant, requiring 
him to make the arreſt; or if he bring a good warrant 
and direét the ſheriff to a wrong man, Ec. for this the 
action of falſe impriſonment will lie againſt both. Bro, 
Tre/d. $9, 307: Faux. Impr. 19: 1 Bren. 211. If a 
warrant be granted to arreſt, or apprehend a perſon, where 
there are ſeveral of the name, and the bailiſf or other 
officer arreſts a wrong perſon, he is liable to action of 
Falſe impriſoument 3 and he is to take notice of the right 
party at his peril, Dyer 244 : Moor 457. 

A man arrefted on a Sunday may bring his aQion of 
falſe impriſonment; but one has been refuſed to be releaſed 
in ſuch a caſe. 5 Med. gz. See titles Arreſt: Sunday. If 
a bailiff demand more than his juſt fees, when offered 
him, and keep a perſon in cuſlody thereupon, it is Tae 
impriſonment and puniſhable: and if a ſheriff, or gaoler 
keeps a priſoner in gaol, after his acquittal, for any 
thing except for fees, it is unlawful impriſonment. 2 
Infl. 482: Mod. 16. If a man falſely impriſons A. B. 
and the gaoler detains him till he pays ſo much money, 
he ſhall nave action of falſe impriſenment, and taking 
ſo much money from him againſt ſuch perſon. Mad. 
Caſ. 179. 

Unlawful or fal/e impriſozment is ſometimes called dure/s 
of impriſonment, where one is wrongfully impriſoned till 
he ſeals a bond, Sc. 2 If. 482. See title Dure/s. 

An impriſonment will be unlawful, and give this 
action, although the cauſe be good, when he that makes 
it doth the ſame without any colour of authority ; or if 
he has a colour, yet if he hath no good authority, from the 
court, Sc. or where a court or officer hath power, but do 
not well make it out; or when the authority is well made 
forth, and not rightly purſued and executed. 4 Rep. 
64: 8 Rep. 67: Dyer 242. And all perſons male or 
female, that have a hand in a wrong impriſonment, ſhall 
be ſued in action of fal/e impriſonment; and the party 
grieved may ſue any one of them for it. Co. Lit. 57: 
Bro. Treſp. 113, 256. 

A man under arreſt, or in the ſtocks, Sc. is ſaid to be 
in priſon: And in a common arreſt, where lawful, the 
officer may make any place his priſon, becauſe the writ 
commands that Habeas Corpus ejus coram, Sc. apud um. 
which is a general authority. 1 Salk, 401. 

It is not in every caſe where a man is wrongfully im- 
priſoned, that an action vi et armis, for falſe impriſon- 


—UDGMENT. 


ment will lie, but in ſome caſes, it muſt be an a4/ on 
the ca/e, as where a warrant iſſues againſt a man, without 
legal cauſe, and he is, under colour of that author'ty, 
wrongfully impriſoned, as there was colour of authority, 
the action mult be ca, and not treſpaſs vi et ar, and 
ſo in ſimilar caſes. J. M. — See title Adlon. 

In criminal caſes, where a man is falſely impriſoned, 
he may bring a Ha%-as Corpus, and upon retn'n of the 


writ, ſetting forth the cauſe of the commitment, if it 


appears to be apainft law, he ſhall be diſcherged; or 
he may be bailed, if ir be doubtful, Sc. 4 If. 182. See 
titles Habeas Corus: Impriſonment. 

FALSE JUD{ MENT), Falfim Fudicium. ] A writ that 
lieth where 7al/e judgment is given in the county-court, 
court baron, or other courts 20 of record. F. N. B. 17, 
18. See title Error, | 

A judgment may be falſified, reverſed or avoided with- 
out a writ of error for matters foreign to, or d, the 
record; that is, not apparent upon the face of it, ſo that 
they cannot be afiigned for error in the ſuperior court, 
which can only judge from what appears in the record 
itſelf; and therefore if the whole record be not certified, 
or not timely certified by the inferior court, the party 
injured thereby, in both civil and criminal caſes, may al- 
lege a Dimiuntion of the record, and cauſe it to be recti- 
hed Sce this Dict. title D*mizution. Thus if any judg- 
ment whatever be given by perſons who had no good. 
commiſhon to proceed againlt the perſon condemned, it 
is void; and may be falifed by ſhewing the ſpecial mat- 
ter without writ of error. As where a commiſiioa 
iſſues to A. and B. and twelve others or any two of them, 
of which A. or B. ſhall be one, to take and try indictments, 
and any of the other twelve proceed without the inter- 
poſition or preſence of either A. or B. in this cafe all 
proceedings, trials, con victions and judgments are void for 
want of a proper authority in the commiſfoners, and may 
be falſified upon bare inſpection without the trouble of 
a writ of error. 2 Hart. P. C. c. 50. f 2. It being a high 
miſdemeanor in the judges ſo proceeding, and little, if 
any thing, ſhort of murder in them all, in caſe the perfon /5 
attainted be executed and ſuffer death. 4 Comm. 390, 

So likewiſe if a man purchaſes land of another, and 
afterwards the vendor is, either by outlawry or his own' 
confeſſion, convicted and attainted of treaſon or felony 
previous to the ſale or alienation ; whereby ſuch land be- 
comes liable to forteiture or eſcheat : now upon any trial 
the purchaſor is at liberty, without bringing any writ of 
error, to falſify, not only the time of the felony or treaſon 
ſuppoſed, but the very point of the treaſon or felony it- 
ſelf; and 1s not concluded by the confeſſion or outlawry of 
the vendor: though the vendor himſelf is concluded, and 
not ſuffered then to deny the fact which he had by con- 
feſſionor flight acknowledged. But if ſuch attainder of 
the vendor was by verdict, on the oath of his peers, the 
alienee cannot be received to falſify or contradict the /a# 
of the crime committed ; though he is at liberty to prove 
a miſtake in time: or that the offence was committed af- 
7 mn alienation and not before. 3 I. 231: 1 Hul. P. 

361. | 

This writ may be brought on a judgment in a plea, 
real or perſonal: and for errors in the proceedings of in- 
ſerior courts, or where they proceed without having juriſ- 
diftion, writ of fal/e judgment lieth: though the plaintiff 
align errors in a writ of fal/e judgment, he ſhall not fav, 
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In hoc trratum eft, c. but unde queritur di ved fi 
falſum judicium fafum fuifſe udicium in hoc, Ac. Moor 
73: 2 Nel. Abr. 829. If a writ of falſe judgment abate 
for any fault in the writ, the plaintiff ſhall not have Scire 
facias ad audiend erreres, upon the record certified, be- 
cauſe it comes without an original: but if the plaintiff 
dies, and fel/e judgment is given in the inferior court, his 
heir ſhall have a Sci. fac. ad audiend error. againit him 
who recovered upon that record which is removed into 
C. B; and where the plaintiff in a writ of /al/e judg- 


ment is nonſuit, it was formerly a queſtion, whether the | 


other party ſhall ſue execution upon this record fo re- 
moved againſt the plaintiff, without ſuing out a Sctre 
Facias; but it has been adjudged, that he may do it, 
Hil. 23 Hen. 6: New Nat. Br. 39. 

When a record is removed into C. P. by writ of fal/: 


judgment, if the party alledges variance between the re- 


cord removed, and that on which judgment was given, 
the trial ſhall be by thoſe who were preſent in court 
when the record was made up. 2 Lutw. 957: Stat. 1 
Ed. 3. c. 4. A man ſhall not have a writ of Vue juds- 
ment but in a court where there are ſuitors; for if there 


be no ſuitors, there the record cannot be certified by 


them. New Nat. Br. 40. Where fal/e judgment is given 
on a writ of jaſticies, directed to the ſheriff, the party 
grieved ſhall have a writ of falſe judgment ; although the 
judgment be for debt, or treſpaſs above the ſum of 405. 
1bid. 

Where a record of a judgment in the county-court was 
vicious, and the judgment reverſed in C. B. the ſuitors 
were ordered to be amerced a mark, and the county 
clerk fined 51. And if a plaintiff in an inferior court 
declare for more than 405. Judgment ſhall be reveried 
by writ of fal/e judgment: but where damages are laid 
under that ſum, coſts may make it amount to more. 1 
Mod. 249: 2 Mod. 102, 206. . 

Upon fal/e judgment before bailiffs, or others who hold 
plea by preſcription, in every ſum in debt by bill before 


them a party ſhall not have a writ of /al/e judgment; but 


a writ of error thereupon. M. 4 E. 4. For defaults of te- 
nants for life, in writs of right, Sc. writ of falſe judg- 
mentlies by him in reverfion: and this writ may be brought 
againſt a ſtranger to the judgment, if he be tenant of the 
land. A judgment ſhall be intended good till reverſed 


by writ of falſe judgment, &c. See titles Accedas ad Cu- 


tam; Attaint. | 

FALSE LATIN. Before the ſtatute directing law 
proceedings to be in Engliſh, if a Latin word was ſignifi- 
cant though not good Latin, yet an indictment, declara- 
tion, or fine, ſhould not be made void by it: but if the 
word was not Latin, nor allowed by the law, and it were 
in a material point, it made the whole vicious. 5 Rep. 121: 
2 Nelſ. 830. | 

FALSE NEWS. Spreading falſe news, to make diſcord 
between the King and nobility, or concerning any great 
man of the realm, is puniſhed by Common-law, with fine 
and impriſonment, which is confirmed by ſtatutes / m. 
1, 3 Ed. 1. c. 34: 2 Rich. 2. fat. I. c. 5: 12 Ric, 2. c. 11. 
See 2 Iuſt. 226: 3 Inf. 198. | 

FALSE OATH, See title Perjury. | 

FALSE PLEA. In præcipe quod reddat againſt two, if 
the one comes and takes the intire tenancy upon him, 


upon which they are at iſſue, and it is found againſt the 
tenant, by this he ſhall loſe his moiety; for it is found | 


| Againſt the tenant for his part, becauſe it is tried 3 


FALS 


fais upon iſſue ; contra, of plea to the writ by demurrer. 


Note the difference. Br, Peremptory, pl. 73. Cites 8 4. 


3. 17. | 

Plaintiff in a ſuit in Chancery againft an executor, 
ſhall have the ſame advantage thereof, as if the ſame 
plea were found falſe by verdi& at law; and ſhall have 
all the ſame conſequences here, as follow on a falſe plea 
at law to all intents. 2 CHa. Ca/. 201.—8ce titles /lea, 
and Pleading. | 

FALSE PROPHECY. See title Prophecy. 

FALSE RETURN. On a falſe return by a mayor, ©, 
to a.mandarus, or by a ſheriff, Sc. to a writ, a ſpecial 
action oh the caſe will lie. See title Arn. 

FALSE TOKENS. Where perſons get money or goods 
into their hands, by forged letters, or other counterfeit 
means, they are puniſhable by impriſonment, &fc. See 
title Cheats. 

FALSE VERDICT. A writ of alain lieth, to inquire 
whether a jury of twelve men have given a falſe verdict; 
that ſo the judgment following thereapon may be reverſed. 
It is allowed in almoſt every action except in a writ of 
right. See titles Attaint; Fury: Trial. 

TO FALSIFY. Toproveathing to bea. Perb. 383. 

FALSIFYING a RECORD. A perſon that purchaſes 
land of another, who is afterwards outlawed of felony, Sc. 
may falſify the record, not only as to the time wherein the 
felony is ſuppoſed to have been committed, bur alſo as 
to the point of the offence; but where a man is found 
guilty by verdict, a purchaſor cannot 74 as to the of- 
fence; though he may for the time, where the party is 
found guilty generally in the inditment, Sc. becauſe 
the time is not material upon evidence. And any judgment 
given by perſons who had no good commiſſion to proceed 
againſl the perſon condemned, may be /al/ified by ſhew- 


ing the ſpecial matter, without writ of error. Alſo 


where a man is aztainted of treaſon or felony, if he be 
afterwards pardoned by parliament, the attainder may be 
falfified by him or his heir, without plea. 2 Hawk, P. C. 
FALSIFYING a RECOVERY. Iſſue in tail may a- 
fy a recovery ſuffered by tenants for life, c. And it has 
been held, that a perſon may fal/i/y a recovery had by the 
iſſue in tail, where an eſtate- tail is before bound by a fine, 
2 Nelſ. Abr. 831. But where there is tenant for life, 
remainder in tail, and reverſion in fee, tenant for life 
ſuffers a common recovery, in which he in remainder is 
vouched, and the uſes declared to him, who had the re- 
mainder in tail; adjudged, that by the recovery all re- 
mainders and reverſions are barred, and that they could 

not fal/ify this recovery. 10 Rep. 43. | 
He in reverſion ſuffered a common recovery, and de- 
clared the uſes; his heir ſhall not ai it by pleading 
that his father had nothing at the time of the r-covery, 
becauſe he is eſtopped to ſay he is not tenant to the r- 
cipe. Godb. 189. An infant brought an aſſiſe in B. R. 
pending which action the tenant brought an aſſiſe againſt 
the infant in C. B. for the ſame land, and had judgment 
by default, which he pleaded in bar to the aſſiſe brought 
by the infant; who ſet forth all this matter in his repli- 
cation, and that the demandant, at the time of the ſecond 
writ brought, was tenant of the land, and prayed that he 
might falffy this recovery; and it was held that he might 
becauſe he could not have writ of error, or attaint. Gods, 
271; C. Eliz, 284. It has been determined, that a we- 
| covery 


ALS 


e is not ſo firm, but it may be falſſed in point of | 


1-corery of the thing itſelf, between the ſame parties. 
Iii. —See titles Fine and Recovery. 

FALSIFYING a VERDICT. Where in any real action, 
there is a verdict againit tenant in tail, the iſſue can never 
fal/fy [ach verdict in the point directly tried; but only 
in a ſpecial manner, as by ſaying that ſome evidence was 
omitted, c. 2 Ld. Raym. 1050. Ste titles Trial: New 
Trial: Jury : Perditt. 

FALSONARIUS. A forger.— Hoveden 424. 

FALSO RET URNO BREVIUM. A writ that lieth 
againſt the ſheriff who hath execution of proceſs, for 
Halli returning of writs. Reg. Jud. 43. 

FAMILIA, Signiſfies all the ſervants belonging to a par- 
ticular maſter; but in another ſenſe it is taken for a por- 
tion of land, ſutficient to maintain one family: It is 
ſometimes mentioned by our writers to be a Hide of land, 
which is alſo called a Man/e; and ſometimes Carucata or 
a plough-land. Blount. | 

FANATICKES. Perſons ſuppoſing themſelves inſpired. 


A general name for Quakers, Anabapti//s, and other ſec- 


taries and diſſenters from the church of England. See 
Stat. 13 Car. 2. c. 6. 

FANATIO, Men/is Fanationis.] The fawning ſeaſon 
or fence-months in forefts. Kennet's Gi. See title Fence- 
Month, 

FARANDMAN. Sax.] A traveller or merchant ſtran- 
ger, to whom by the laws of Sce/land juſtice ought to be 
done with all expedition, that his buſineſs or journey be 
not hindered. Sexe c. 104. 

FARDEL or LAND. Fardella Terre.] Is generally 
accounted the fourth part of a 7ard-Land; but according 
to My, (in his Compleat Lawyer, p. 57,) It is an eighth 
part only, for there he ſays that two fardelt of land make 
a no, and four nooks a yard land. 
FARDING DEAL. Quadrantata terre. is the fourth 
part of an acre; and betides gundrantare terre, we read 
of obolata, denaria!/a, ſelidata, and librata terre, which 
probably ariſe in proportion of quantity from the farding- 
dal, as an half. penny, penny, ſhilling or pound in mo- 


. ney, riſe in value; and then mult odelata be half an acre, 


denariata an acre, folidata twelve acres, and librata terre 
twelve ſcore acres of land: but ſome hold obo/ata to be 
but half a perch, and dcnariata a perch; and there is 
mentioned viginti libratas terre wel redditus, in Reg. Orig. 
94, 248, whereby it ſeems that /:brata terræ is fo much 
as yields 20s. fer annum. F. N. B. 87. Spelm. Glo. 
FARE. Sa.] A voyage or paſſage by water; but 
more commonly the money paid for ſuch paſſage, in 
which ſenſe it is now uſed. See Sat. 3 P. & M. cap. 16. 
So for what we pay an hackney or ſtage coachman for 
our carriage. RE 
FARINAGIUM, Toll of meal or flour.-Ordin. [n/z!. 
4% Jerſey 17 Edu. 2. 
— FARLEU. Is money paid by tenants in the Weſt of En- 
land in lieu of a Hie: and in ſome manors in Devon- 
hire, faricu is diſtinguiſned to be the beſt goods; as 
veriet is the belt beaſt, payable at the death of a tenant, 
Corel, | 
FARLINGARU. Whoremongers and adulterers. Sax. 
FARM, ox FERM. Lat. frm, from the Sax. Herme, 
i. e. Food; and feorman to feed or yield victuals.] A 
large meſſuage and land, taken by leaſe under a certain 
yearly rent, payable by the tenant ; and in former days, 


FAUS 


about the time of William the Firſt, called the Conqueror? 
theſe rents were reſerved to the lords in victuals and other 
neceſſaries ariſing from the land; but afterwards in the 
reign of King Heu. 1, were altered and converted into 
money. Terms de Ley. A farm is moſt properly the chief 
meſſuage in a village; and it is a collective word, conſiſt- 
ing of divers things gathered in one, as a meſſuage, 
land, meadow, paſture, wood, common, Sc. Locare ad 
firmam is to let or ſet to farm; and the reaſon of it may 
be in reſpect of the firm or ſure hold the tenants thereof 
have above tenants at will. A farm in Lancaſhire is 
called Ferm holt; in the North a Tack; and n Ex a 
Wike: And ferm is taken in various ways. Piowd. 195. 

FARMER. He that holds a farm, or is tenant or leſſce 
thereof. Terme Ley. And it is ſaid generally every leſſee 
for life or years, although it be but of a ſmall houſe and 
land, is called Farmer, as he is that occupieth the farm: 
as this word implies no myſtery, except it be that of huſ- 
bandry, huſbandman is the proper addition of a farmer. 
2 Hawk. P. C. c. 23. 115. By ſtatute, no parſon or ſpi- 
ritual perſon may take arms or leaſes of land, on pain 
of forfeiting 104. per month, Sc. See title Clergyman.— 
No perſon whatſoever ſhall take above two farms together, 
and they to be in the ſame pariſh, under the penalty 
of 3s. 4d. a week. Stats. 25 H. 8. c. 13: 32 H. 8. c. 
28. / 4. 

FARTHING. Was the fourth part of a Saxen penny, 
as it is now of the Exgliſ penny. 

FARTHING or GOLD. g fourth thing.] A coin 
uſed in ancient times, containing in valne the Furth 
part of a Noble. It is mentioned in the ſtat. 9 H. 5. cap. 
7, where it is ordained, that there ſha!! be good and juſt 
weight of the noble, half noble, and fartbing of gold, Sc. 

FARTHING or LAND. Seems to differ from Faribing- 
deal; for it is a large quantity of land: in a ſurvey book 
of the manor of V Slapton in Com. Dewon is entered 


thus: A. B. holds fix farthings of land at 1261, per 


aimum. 

FARUNDEL of land. See title Farding-deal. 

FASIUS. Fr. Faiſſcau.] A faggot of woud. Mon. Arg! 
rom. 2. p. 238. 

FAS T- DANS, Are days of faſting and humiliation, 
appointed to be obſerved by publick authority. There 
are fixed days of Faftiug injoined by our Church, at cer- 
tain times in the year, mentioned in ancient ſtatutes, par- 
ticularly the 2 & 3 Ed. 6. c. 19. and 5 El. c. 5. And by 
Stat. 12 Car. 2. c. 14, the 30th of Janna is ordained to 
be a day of /a/ting and repentance, for the murder of 
King Charles I. Other days of fafting which are net 
fixed, are occaſionally appointed by the Xing“ Proclama- 
tion. Though abſtinence from eating of fiſh is required 
on thoſe days, by our laws; it is made penal to affirm 
that any forbearing of fleſh, or eating of fiſh is neceſ- 
ſary to falvation. 1 Hatt. P. C. See Embring Days. 

FASTERMANS, among the Saxons were pledges, 
Leg. Ed. Conf. cap. 38. Vide Faftingmen. 

FAT, VATT), ox WATE, Is a large wocden veſſel 
uſed by maltiters and brewers, for meaſurmg of malt with 
expedition, containing eight buſhels or a quarter. Sa. 
1 U. 5. c. 10: 11 H. G. c. g. It is alfoa veſſel made uſe of by 
brewers to run their wort into, and by others for the 
making of falt at Preitroich in the county of Ieorcefter, 

' FATUA MULIER, A whore. Du Fre/ne. 
 FAUSETUM, A faucet, muſical pipe or flute. 
 FAUTORS,. 
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FAU TO RS, Favourers or ſupporters of others; abet- 
tors of crimes, Sc. | 

FEAL, The tenants by knight ſervice did ſwear to 
their lords to be feal and leal, i. e to be faithful and loyal. 
Spelm. de Parliament, 5 9. See Fealiꝑ. 

FEALTY, Fidelitas, Fr. Feaulté, 1. e. Fides, fidei, ob- 


 fequit et ſervitii ligamen, quo particulariter vaſſalus domino 


atringitur. Spelm. ] The oath taken at the admittance of 
every tenant, to be true to the lord of whom he holds his 
land: and he that holds lands by the oath of fealty, has 
It in the ſreeſt manner; becauſe all perſons that have ee, 


hold per fidem et fiduciam, that is, by fealty at leaſt. 


Smith de Repub. Ang. lib. 3. c. 8. And fealty is incident 
to all manner of tenures except frankalmoigne and tenancy 


at will. See title Teuures; I. 6, et paſim. This fealty, 


which is uſed in other nations, as well as England, at the 
firſt creation of it bound the tenant to fidelity ; the breach 
whereof was the loſs of his fee. 

It is uſually mentioned with homage, but differs from 
it; being an obligation permanent, which binds for ever: 
and theſe differ in the manner of the ſolemnity, for the 


oath of homage is taken by the tenant kneeling; but that | 


of fialty is tzaken ſtanding, and includes the fix follow- 
iog things, viz. 

1. Incolume, that he do no bodily injury to the lord. 
2. Titum, that he do ro ſecret damage to him in his 
houlc, or any thing which is for his defence. 3. Honefum, 
that he do lim no injury in his reputation, 4. Lille, 
that he do no damage to him in his poſſeſſions. 5. Facile, 
and 6. P.ſibile, that he render it eaſy for the lord to do 
any good, and not make that impoſſible to be done, 
which was before in his power to do: all which is com- 
priſed in Leg. Hen. 1.c. 5. | | 

Fealty has likewiſe been divided into general and ſpecial; 
general, to be performed by every ſubject to his prince; 
and /vecial, required only of ſuch as in re ſpect of their 
fee, are tied by oaths to their lords. Grand. Cuſtum. 
Norman. ; 1 

By fat. 17 Ed. 2. fl. 2, the form of this oath is ap- 

cinted, and as now obſerved, it runs as follows, wiz, 
IJ A. B. will be to you my lord C. true and faithful, and bear 
to you fealty and faith for the lands and tenements cobich 1 
hold of you : and I will truly do and perform the c1floms and 
ſervices that I cught to do to you. So help me God. The oath 
is adminiſtered by the lord or his ſteward ; the tenant 
holding his right hand upon the book, and repeating af- 
ter the lord, Sc. the words of the oath; and then killing 
the book. Terms de Ley. : 

The law with reſpect to ally continues the ſame as 
when Lord Cote wrote; (Sce 1 In/t. 686. in note:) for it 
does not appear to be varied by Stat. 12 C. 2. c. 24, or 
any other ſtatute made ſince: but it is no longer the 
practice to exact the pe. formance of fealty. In the caſe 
of copyholders it is become a thing of courſe on admitting 


them to enter a reſpite of fealty ; but with reſpect to ſuch |. 


as hold by other tenures it is never thought of. In Wood's 
Inft. 183, it is ſaid that leſſees for life or years ought to 
do fealty to their lords for the lands they hold.—How- 
ever it may not be amils to remember that the title to 


fealty ſtill remains; that it is due from all tenants ex- | 


cept tenants in frankalmoigne, and ſuch as hold at will or 
by ſufferance, and if required muſt be iterated at every 
change of the lord ; it differing in this reſpect from ho- 
mage, which except in ſpecial caſes is only due once; that 


1 


F E E. 


the receiving of it is at leaſt attended with the advantage 
of preſerving the memory of tenures ; which though per. 
haps ſufficiently done in the caſe of copyholds by the ad- 
mittances and by the payment of fines and quit-rents and 
continual render of other ſervices, may be very neceſ- 
ſary in caſes where fealty is the only ſervice due; and 
laftly, that the law for compelling the performance of 
fealty has provided the remedy by diſtreſs, which is an 
inſeparable incident to all ſervices dueby tenure, and, in 
the caſe of fealty cannot as it is ſaid, be exceſſive. See 
: _ 68 a: 1035: 104 ab: 152 5: 211.107: 4 Co. 
FEASTS, Anniverſary times of eating and thankſ- 
giving, as Chriſimas, Eaſter, Whitſuntide, Ac. The four 
fFeaſis which our laws eſpecially take notice of, are the 
feaſts of the annunciation of the bl:fſed Virgin Mary, of the 
nativity of St. Jobn the Baptiſt, of St. Michael the Arch- 
angel, and of St. Thomas the Apoſile ; (or in lieu of the 


laſt, the birth of our Lerd Chrift,) on which quarterly days, 


rent on leaſes is uſually reſerved to be paid, See Stars. 5 
& 6 Ed. 6. c. 3: 12 Car. 2. c. 30. 

FEE; and FEE-SIMPLE.—Tenant in fee-imple, is he 
which has lands or tenements to hold to him and his 
heirs for ever. Litt.c. 1. r. 

The word fee is ſometimes uſed for the compaſs or cir- 
cuit of a lordſhip or manor, as we ſay the h of the fee, 
Sc. as well as the particular eſtate of the tenant: and 
alſo for a perpetual right incorporeal ; as to have the keep- 
ing of priſons, &c. in fre. Brad. Lib. 2. c. 5: Old Nut. 
Br. 41. And when a rent or annuity is granted to one 
and his heirs, it is a fe perſonal. Co. Lit. 1, 2. 


As to the general nature and origin of eſtates in fee. 


ſimple, and the other eſtates ariſing therefrom, See this 


Dict. titles Eſtale; Tenure, III. 5. It is therefore in this 
place ſufficient to inquire, 


I. In what Things one may have a Fee-fimple, 
II. By what Means ſuch an Eſtate may be acquired. 
III. By what Words it may be created. 


I. A man may have an eſtate, in fee-{imple of all lands 
or tenements or other things real. Co. Lit. 16. Of lord- 
ſhips, advowſons, commons, eſtovers, and all heredita- 
ments. Co. Lit. 4a. So he may have a fee-figple in 
things mixed; as in franchiſes, liberties, Vc. Co. L. 2 as 

So if a man grants to another and his heirs all woods, 
underwoods, timber-trees or others in ſuch a part of a fo- 
reſt, ſaving the ſoil ; the grantee has a fee to take in aliens 
ſolo. R. 8 Co. 137 6. 

So, in things perſonal; as in annuity. Co. Lit. 2 a. In 
a dignity granted to him and his heirs. Co. Lit. 2. a. In 
a ſwan-mark. 7 Co. 17. In a part or ſhare of the New 
River water. Ca. Parl. 207, EH 

So, in the patronage of an hoſpital, or other thing cre- 
ated de novo, in which there was not a precedent eſtate, 
a man may have a fee to him and his heirs, qualified in 
a particular manner: as if a Queen conſort inititutes an 
hoſpital, and reſerves the patronage hi £& regints Anglice 

fuccedentibus. Ca. Ch. 214. | . 

But in eſtates in e/e before ſuch deſultory inheritance 
it cannot be: as the dutchy of Corrval! limited to the 
prince S filiis regis Anglize primogenitis, ſhall not be good, 
except when limited by act of parliament, 8 Co. __ 1 
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FEE- SIMPLE. 


II. A man may take a fee by deſcent or by purchaſe. 

In what manner a man may take by deſcent, ſee under 
title De/cent. 

With reſpect to purchaſers, it is to be noted, that ſome 
are incapable of purchaſing. 

An alien cannot purchaſe any lands in Eng/and. FYaugh. 
227, 291: 7 Co. 16, 17, 18: Dyer, 2. fl. 8. See Alien, 

All perſons attainted of treaſon or felony are incapa- 

ble of purchaſing. 2 New Arid. 249: Co. Lit. 8. a, See 
Dig. Feud. lib. 2. tit. 23, 24: Figellius 242, 350: Spe. 
Go]. 214, 215. 
If a man be attaintedef felouy, and after purchaſe land, 
and dies, the King ſhall have it by his prerogative, and 
not the lord of the fee; becauſe his perſon being for- 
ſeited to the King, he cannot purchaſe but for the King. 
Co. Lit. 2 6. ; | 

A monſter not having human ſhape cannot purchaſe or 
inherit, but an hermaphrodite ſhall inherit or purchaſe 
ſecundum prevalentiam ſexiss incaleſtentis ; one born deaf 
and dumb may inherit; ſo may one born deaf, dumb and 
blind, becauſe it is for their advantage; but they cannot 
contract, becauſe they cannot underſtand the ſigns of con- 
tracting; an infant, an ideot, and a perſon of non-/are- 
memory may inherit, becauſe the law, in compaſſion to 
their natural infirmities, preſumes them capable of pro- 
perty ; ſo alſo an infant or a perſon of ve ane memory 
may purchaſe, becauſe it is intended for his benefit, and 
the freehold is in him till he diſagree thereto, becauſe an 
agreement is preſumed, it being for their benefit, and 
becauſe the freehold cannot be in the grantor, contrary 
to his own act, nor can be in abeyance, for then a 
ſtranger would not know againſt whom to demand his 
right; if at full age, or after recovery of his memory 
they agree thereto, they cannot avoid it; but if they die 
during minority or lunacy, the heirs may avoid it ; for 
they ſhall not be ſubject to the contracts of perſons who 
wanted capacity to contract; ſo, if after his memory reco- 
vered, the lunatick or perſon 97 compos die without 
agreement to the purchaſe, their heirs may avoid it, Co, 
Lit. 2.8: 2 Vent. 303. See title E/ate. 

A feme covert is capable of purchaling; for ſuch an 
act does not make the property of the huſband liable to 
any diſadvantage, nor does it ſuppoſe a ſeparate will or 
power of contraCting in the wife ; but here the will of 
the wife is ſuppoſed the mind of the huſband, (he not ob- 
jecting, ) ſince no man is ſuppoſed not to aſſent to that 
which is for his benefit ; but in this caſe the huſband, may 
diſagree, and it ſhall avoid the purchaſe. Co. Lit. 3 2. 
See title Baron and Feme, | 

By the fat. i1 G12 . z. c. 4, Papiſis are diiabled 
from purchaſing lands, Oc. See title Pais. 

Perſons capable of purchaſing may gain a fee-fimple 
by fe:ffment ; or by fine, or common recovery 3 which are 
of the nature of a feoffment upon record; or by grant, 
or by exchange, releaſe, or confirn ation, which are in the 
nature of grant; or by bergain and ſale; or- by covenant 
to ſtand ſeiſed; or by devi/e. See title Zfate. 

So a man may gain a fee by wrong; as by n, 
abatement, or intruſion. See thoſe titles. 


III. It is the word heirs makes the inheritance ; and a 
man cannot have a greater eſtate. Lit. 1. To have /ee- 
/-:ple implies, that it is without limitation to what heirs, 
but to heirs generally: though it may be limited by act 


Vol. I. 


of parliament. 4 7. 206, If one give or grant land to 
J. S. and his heirs; and if he die without heirs, that 
7. D. ſhall have it? to him and his heirs: by this J. C. 
hath a fee-fmple, and J. D. will have no eſtate. Dyer 4, 
33. This means by parol, with livery and ſeiſin, or by 
deed, c. but not by will. 

Where land is given or ganted by fine, deed or will, 
in poſſeſſion, reverſion, or remainder, to another and 
his heirs z it will be a /ce imple. Plowud. 134 And if 
land be granted to a man and his heirs, Hab“, to him 
for life only, and livery of ſeiſin is made; it is a f2e- om - 
ple eſtate, becauſe a fee is expreſſed in the grant. 2Rep. 23. 

A leaſe is granted to one for a term of years, and after 
that the leſſee ſhal! have the land to him and his heirs by 
the rent of 10 J. a year; if the grantor make ver; upon 
it, tis a fee-frmple: otherwiſe but for years. C. Lit. 217. 
Where lands are granted to A. for life, remainder to B. 
for life, the remainder to the right heirs of A. here 4. 
hath a He. ſimple. 20 Hen. 6. 35: Bro. Ef. 34, 35 A 
gift or grant to a man's wife during life, after to him in 
tail, and after to his right heirs ; he will have a fre /im- 
ple eltate. 2 Rep. 91. 

If lands are granted to a man and his ſucceſſors, this 
creates no /ee-/imple : but if ſuch a grant be made to a 
corporation, it is a fee-/imple 3 and in caſe of a ſole cor- 
poration, as a biſhop, parſon, &c. a fer -friple is to them 
and their ſucceſſors. Co. Lit. 8.6: Word 119. An eltate 
granted to a perſon, to hold to him for ever, or to him 
and his aſigns for ever, is only an eſtate for life; the 
word heirs being wanted to make it /te-fmple: but in 
collie, which are more favoured than grants, the He Ha- 
ple and inheritance may paſs without the word heirs. Co. 
Lit. 19, 9. | 

And by deed of feoffment a he fuel may be created, 
which would be an eltate-tail by will; as where lands 
are given to another, and his heirs male, Cc. without 
the word body. Hob, 32. A gift to a man and his chit- 
dren, and their heirs, is adele to all that are living, 
Co. Lit. 8: Lit. Rep. 6. 

A feoffment to B. & hberedibus, without ſaying /, gives 
him a fee-ſimple. Co. Lit. 8 6. So to a fon and the bein 
of hi. father. Semb. Co. Lit. 229. 6. So to H. & liberis 
/uis and their heirs; if he has iſſue, it gives them a joint 
eſtate in fee. Co. Lit. ga. So to B. beredibus ©&> Jucce(/0+ 
ribus ſuis, gives a fee. Co. Lit. ꝙ a. 

do a grant to the King i perpetuum gives him a foe, 
without the words, heir or ſucce/ſors, for he never dies. 
Ce. Lit 96. So a feoffment to a corporation aggregate 
in per etaum gives a fee; for it never dies. G. 12. 94: 
1 Rel. 832. l. 55. | 

Or, to a corporation ſole, to be held in granit. 
Ce. Lit. gb: 1 Rell. 83 3. l. 5. 80 if A. re-enfeots . 
aeo plone as H. enfeoffed him, he has a fee without the 
the word, heirs. Co. Lit. g 5.—This mult mean where 
A. had an eſtate in fee of the feoffment of B. 1 Nes. $33. 
J. 12. So a grant to the church of H. gives a fee, with - 
out the word, heirs or ſucceſfurs. 1 Ro. 833. l. 3. 

Anda limitation to 2he 1725t heirs of B. gives a ſce, 
without the words, aud their heirs. 1 Rol. 1 33. J. 16. So 
a fee may be given without the words, 75 heirs, by fine 
far conuzance de dieit come ceo, Efc, Co. Lit. g 5. or by a 
common recavery. Co. Lit. g b. 

So a fee pailes without the words, Z:; /eirs, where 2 
man gives land with his daughter, Sc, in fronkmerriags, 

3 * Ce. 


y 
=! 
| 
| 
; 


—_— —_ I 


3 


- —_— 
— 3 - 
— <> — — 


— 2 — 


P SEE 
* 


. 
5 
j 

{ 


x 
5 
bs 
4 ” 
- * 
* 
i 
n 
* 
U 


F E E. 

Co. Lit. gb. If a parcener, or joint-tenant releaſes to 
his companion. Co. Lit. 9 5. If the lord, c. releaſes 
to the tertenant; which enures by way eSextinguiſhment. 
Co. Lit. 9 “. If a man releaſes a mere right; as where 
a diſſeiſſee releaſes to the diſſeiſſor all his right. Co. 
Lit.g b. 

So, if arent be granted upon partition, for owelty (or 


equality) of partition. Co. Lit. 9, 10. So. if a peer be 


tummoned to parliament by writ, he has a fee in his dig- 
nity, without the word heirs. Co. Lit. 9 6. So, by the 
foreſt law, if the King at a juſtice ſeat, grants to another 
an Mart in perpetuum, without more, he has a fee. Co. 
Lit. 10 4. So, by cuſtom, a grant of a copyhold, i 
7 furs, or jibi & afſignatis, may give the inheritance. 4 
Co. 29 6. | 

A fee fimple determinable upon a contingency, is a fee 
to a'l intents; though not ſo durable as abſolute fee. 
Yaugh. 273. But fee title Executory Deviſe. c 

In pleading eſtates in fee - ſimple, they may be alledged 
generally; but the commencement of eſtates-tail, and 
other particular eſtates, muſt regularly be ſhewn. Co. Lit. 
303. The fee-ſimple eſtate, being the chief and moſt 
excellent; he who hath it in lands or tenements may give, 
grant, or charge the ſame by deed or will at his pleaſure; 
or he may make waſte or ſpoil upon it: And if he bind 
himſelf and his heirs to warranty, or for money by obli- 
gation, or otherwiſe, and leave ſuch land to the heir, 
it ſhall be charged with warranty and debts: Alſo the 
wife of a man that is ſeiſed of ſuch an eſtate, ſhall be en- 
dowed ; and the huſband of a woman having this eſtate, 
Hall be tenant by the curteſy. Co. Lit. 273: Dyer 330. 
Perk. 9 236. 

Though fee-ſimple is the moſt ample eſtate of inheri- 
tance, it is ſubject to many incumbrances; as judgments, 


ſtatutes, mortgages, fines, jointures, dower, &c, And 


there is a fee-fimple conditional, where the eſtate is de- 


feaſible by not performing the condition; and a qualified 


fe: ſimple, which may be defeated by a limitation, &. 
This is called a baje fee, upon which no reverſion or re- 
mainder can be expectant. Co. Lit. 18: 10 Rep. 97. 

See further on this ſubject titles De/cent ; Eftate ; Ex- 
«tory Deviſe ; Tenure ; Wills, &c. 

FEE EXPECTANT. [ Feudum Expedlativum] See Ex- 
peant. 
_ FEF-TAIL, See title Tail. 
FEE FARM, Feed: Firma.] Or fee farm rent; is when 
the lord, upon creation of the tenancy, reſerves to him- 
ſe'f and his heirs, either the rent for which it was before 
le to farm, or was reaſonably worth, or at leaſt a fourth 
part of the value; without homage, fealty, or other ſervices, 
beyond what are eſpecially compriſed in the feoffment. 
2 Inf. 44. By Fitzherbert, a third part of the yearly va- 
lue of the land may be appointed for-the rent, where 
linds are granted in /ee-furm, c. F. N. B. 110. And 
Lord Cote ſays, fee. farm rents may be one half, a third, 
or fourth part of the value. Co, £72. 143. See 2 Comm. 43: 
D ug. 627, in note, and the notes to 1 If. 143. | 

Theſe fee-/arm rents ſeem to be more or leſs, according 
to the conditions or conſideration of the purchaſe of the 
lands out of which they are iſſuing. Ic is the nature of 


fee farm, that if the rent be behind and unpaid for the 


ace of two years, then the feoffor or his heirs may bring 
an action to recover the lands, fc, Brit, co 60, num. 4. See 
title Cef/a vit. . 


coroner of every vi/ue, when he came before the juſtices 


FEES, 


Feodi firma appellatur, cum quis, ex dono vel concef. 
ſione alterius, prædia tenuerit ſibi et hæredibus ſuis, red- 
dendo vel dimidiam, vel tertiam, vel ad minus quartam 
partem veri valoris. Tenens hujuſmodi ad nulla ſervitia 
obligatur, niſi quæ in ipſa Charta continentur: except 
faazlitate, quæ omnibus tenuris incumbit. Spelm. Gloſs, 221, 

FEE. FARM RENTS or The CROWN. The e 
farm rents remaining to the Kings of England from their 
ancient demeſnes, were many of them alienated from the 
crown in the reign of King Charles II. By Stats. 22 Cay, 
2.c. 6: 22& 23 C. 2. c. 24, (explained by Star. 10 A. c. 
18,) the King was enabled by letters-patent to grant /ze- 

Farm rents due in right of his crown, or in right of his 
dutchies of Lancafter and Cornwall, except quit-rents, Sc. 
to truſtees to make ſale thereof, and the truſtees were to 
convey the ſame by bargain and ſale to purchaſers, Oc. 
who may recover the ſame as the King might. But it 
has been obſerved, that men were ſo very doubtful of the 
title to alienations of this nature, that while theſe rents 
were expoſed to ſale for ready money, ſcarce any would 
deal for them, and they remained unſold: but what 


made men earneſt to buy them, was the itop upon 
_ ſome of his Majeſty's other payments, which occafioned 


perſons to reſort to this as the moſt eligible in that con- 
juncture: No tenant in tail of any of the ſaid rents, is 
enabled to bar the remainder. See further title Counties 
Palatine. 


FEES, Certain perquiſites allowed to officers in the 
adminiſtration of juſtice, as a recompence for their la- 
bour and trouble; aſcertained either by acts of parlia- 
ment, or by ancient uſage, which gives them an equal 
ſanction with an act of parliament, 2 New Alr. 463. 


I. In what Caſes Fees are due. 
II. A, what Time they may be demanded. 


I. At common law no officer, whoſe office related to 
the adminiftration of juſtice, could take any reward for do- 
ing his duty, but what he was to receive from the King. 
Co. Lit. 368: 2 In}. 176, 208, 9. 

And this fundamental maxim of the common law is 
confirmed by gm. 1. cap. 26. which enacts, That no 
ſheriff, or other King's officer, ſhall take any reward to 
do his office, but ſhall be paid of that which they take 
of the King; and that he who ſo doth ſhall yield twice 
as much, and ſhall be puniſhed at the King's pleaſure.” 

This ſtatute comprehends eſcheators, coroners, bai- 
liffs, gaolers, the King's clerk of the market, aulnager, 
and other inferior miniſters and officers of the King, whoſe 
offices do any way concern the adminiſtration or execution, 
of juſtice. 2 Inſt. 209. x 

And ſo much hath this law been thought to conduce to 
the honour of the King and welfare of the ſubject, that 
all preſci iptions whatſoever, which have been contrary 0 it, 
have been holden void; as where by preſcription the 
clerk'of the market claimed certain fees for the view and 
examination of all weights and meaſures, and it was held 
merely void, 4 In. 274: Moor 523 : 2 1nft. 2cg: 2 Rel. 
Abr. 226. 

But it hath been holden, that the fee of 204. commonly 
called the bar fee, which hath been taken time out of 
mind, by the ſheriff, of every priſoner who is acquitted ; 
and alſo the fee of one penny, which was claimed by the 


in 


FEES. 


in eyre, are not within the meaning of the ſtatute, be- 
cauſe they are not demanded by the ſheriffor coroner for 
doing any thing relating to their offices, but claimed as 
perquiſites of right belonging to any of them. 2 1. 210: 
Staun. P. C. 49. 

Alſo it is holden by Lord Cote, that within the words 
of the ſtatute 34 Ed. 1. which are, No tallage or aid 
ſhall be taken or levied by us or our heirs in our realm, 
without the good will and aſſent of archbiſhops, biſhops, 
earls, barons, knights, burgeſſes, and other freemen of 
the land; no new offices can be erected with new fees, 
or old offices with new fees ; for that is a tallage upon the 
ſubject, which cannot be done without common aſſent by 
act of parliament. 2 [»/. 533. 

Yet it is holden, that an office erected for the public 
good, though no fee is annexed to it, is a good office; 
and that the party, for the labour and pains which he 
takes in executing it, may maintain a quantum meruit, if 
not as a fee, yet as a competent recompence for his trouble, 
Moor 808. 

All fees allowed by a&s of parliament become eſtabliſhed 
fees; and the ſeveral officers intitled to them may main- 
tain action of debt for them. 2 Inf. 210. All ſuch fees as 
have been allowed by the courts of juſtice to their officers, 
as a recompence for their labour and attendance, are 
eſtabliſhed fees: and the parties cannot be deprived of 
them without an act of parliament. Co. Lit. 368: Prec. 
Chan. 551. 

Where a fee is due by cuſtom, ſuch cuſtom, like all 
others, muſt be reaſonable ; and therefore where a perſon 
libelled in the ſpiritual court for a burying fee due to him 
for every one who died in his pariſh, though buried in 
another; the court held this unreaſonable, and a pro- 
hibition was granted. Hob. 175: 1 Rol. Abr. 557, 559. 
S. C. adjudged. 

The plaintiff brought an action on the caſe for fees 
due to him as Uſher of the Black Rod, and obtained a 
verdict. Stran. 747. No fee ſhall be taken for a report 
upon a reference from any court. St. 1 Fac. I. c. 10, 
Certain fees of ſheriffs ſettled. St. 3 Geo. 1, c. 15. See 
title Sheriff,—Fees on ni prius records out of the Exche- 
quer to be the ſame as on other records. Sf. 23 Geo. 2. c. 
26. 9 10.—PFees of juſtices? clerks to be regulated. &.. 
26 Geo. 2. c. 14: 27 Geo, 2. c. 16. Debt lies for the ſhe- 
riff's fees for executing an elegit, Lord Raym. 1212. 

As to the quantum of the fees due, it mult be obſerved 
in general, that it is extortion for any officer totake more 
for executing his office, than is allowed by act of parlia- 
ment, or is the known and ſettled fee in ſuch caſe, 10 Co. 
102 a: Co. Lit. 368. 

As to the fees of ſheriffs for executions, by St. 29 Elix. 
cap. 4. it is enaded, “ That it ſhall not be lawful for 
any ſheriff, &c. nor for any of their officers, c. by 
colour of their office, to take of any perſon, directly or in- 
directly, for the ſerving and executing of any extent or 
execution upon the body, lands, goods or chattels of any 
perſon, more recompence than in this preſent act ap- 
pointed, i. e. twelve-pence of and for every twenty ſhil- 
lings where it exceedeth not one hundred pounds; and 
ſix-pence of and for every twenty ſhillings, over and 
above the ſaid ſum of 100/. that he or they ſhall fo levy 
or extend, and deliver in execution, or take the body in 
execution for; upon pain, that the perſon oftending, 


ſhall forfeit, to the party grieved, his treble damages; 


and ſhall forfeit the ſum of 407, for every time that he, 
they, or any of them ſhall do the contrary.” 


II. It is extortion for any officer to take his fee before it 
is due; and therefore where an under-ſherift refuſed to 
execute a cala ad ſatisfaciendum till he had his fees, the 
court held, that the plaintiff might bring an action again 
him for not doing his duty, or might pay him his fees, 
and then indi him for extortion. C. Lit. 368: 10 Co. 
102 a: 1 Salł. 330. 

Officer muſt obey a writ, thoug\ fees unpaid. Sr as. 
814. Proceſs muſt be obeyed though fees are not tender- 
ed. Shan. 1262. If an habeas corpus ad ſubjiciendum 
be directed to a gaoler, he muſt bring up the priſoner 
although his fees were not paid him; and he cannot ex- 
cuſe himſelf of the contempt to the court, by alledging 
that the priſoner did not tender him his fees. 1 Keb. 272. 


Pl. 57. So as to an habeas corpus ad faciendum & reci- 


piendum. March 89: 2 K:b. 280: 2 Inſt. 178: 1 Ke. 
566. cont. | 

But if the gaoler brings up the priſoner by virtue of 
ſuch habeas corpus, the court will not turn him over till 
the gaoler be paid all his fees; nor, according to ſome 
opinions, till he be paid all that is due to him for the pri- 
ſoner's diet: for that a gaoler is compellable to find his 
priſoner ſuſtenance. See 1 Rol. Rep. 338: Co. Lit. 295: 
9 Co. 87: Plætod. 68 a: 2 Rol. Abr. 32: 2 Fon. 178. 

If a perſon pleads his pardon, the judges may inſiſt on 
the uſual fee of gloves to themſelves and officers, before 
they allow it. Fitz. Coren. 294: Pulton de Pace 88: Keling 
25: 2 Jon. 56: 1 Sid. 452. 

If an erroneous writ be delivered to the ſheriff, and he 
executes it, he ſhall have his fees, though the writ be 


erroneous. 1 Salk. 332. It ſeems to be laid down in 


the old books as a diſtinction, that upon an extent cf 
land upon a ſtatute, the ſheriff is to have his fees, ſo 
much per pound according to the ſtatute immediately; 
bur that upon an e/egit he is not to have them till the A- 
berate. Poph. 156: Winchg1. S. P. 

Fus of ArToxNIes and OFFiCeRs, Are conſiderations 
allowed them as a recompence for their labour: and in 
reſpect to officers, they are granted over and above their 
ſalaries, to excite them to diligence in executing their of- 
fices. They differ from wages which are paid to ſervants 
for certain work and labour done in a certain ſpace; 
whereas fces are diſburſed to officers, &c. for the tranſ- 
acting of buſineſs which occafionally occurs. If a client, 
when his buſineſs in court is diſpatched, refuſeth to pay 
the officer his court fees; the court on motion will grant 
an attachment againſt him, on which he ſhall be com- 
mitted until the fees are paid, 1 Lill. Abr. 598. Eecleſi- 
aſtical courts have not power to eſtabliſh fees: But if a 
perſon bring a quantum meruit in B. R. Sc. for Hes, and 
the jury find for him, thea they become eſtabliched fees. 
1 Salł. 333. 

A ſolicitor in Chancery may exhibit his bill for his 
fees for buſineſs done in that court; and fo he may where 
the buſineſs 1s done in another court, if it relates to an- 
other demand the plainuff makes in chancery. 1 Yea, 
203: 2 Chan, Ca. 153. But it hath been held, that 
chaacellors, regilters and proctors who are officers of tem- 
poral profit, and whoſe fees do not relate to the juriſ- 
diction of the ſpiritual court, cannot fue for them in the 
ſpiritual court. See 3 Leon, 268: 2 Rol. Rep. 59: 1 Med. 
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FEES. 
167: 2 Keb. 615: 3 Keb. 303, 441, 516: 4 Md. 254: 5 


Moc. 242. 


Action on the caſe lies for an attorney for his fees, 
againft him that retained him in his cauſe: And attopnies 
are not to be diſmiſſed by their clients, till their fees 
are paid. 1 Lil. 142. Put attornies are not to demand 
more than their juſt fees; nor to be allowed fees to coun- 
fel without tickets, or the ſignature of counſel, Fc. Sar. 
3 Jac. I. c. 7. An attorney may have action of debt for 
bis ers, and alſo of counſel, and coſts of ſuit : as a coun- 
ſellor is not bound to give counſel till he has his Ve; it 
15 ſaid he can have no action for it: Though it has been 


held otherwiſe. F. N. B. 121: 1 Brownl. 7g: 31 H. 6. c. 9. 


There were no /ccs due to ſheriffs for executing their 
oſſices, till the Hat. 29 Eliz.c. 4; which allows them /ces 
for executing writs of execution, c. By the Stat. of 
Weftm. 2, 13 E. I. cc. 42, 44, the ancient fees of of- 
ficers of courts of juſtice were ordained : And by ſta— 
tutes, the fees of ſheriffs, gaolers, bailiffs, c. are limited. 

See further as connected with the ſubject of fees, this 


Dig. titles Bribery; Exterticu ; and alſo titles Barrifeer ; 


Sheriff; Attorney z Coroner, &&c. 
 FEIGNED ACTION, See title Faint Action. 
FEIGNE D ISSUE, If, in a ſuit in equity, any matter 


of fac is ſtrongly conteſted, the court uſually directs 


the matter to be tried by a jury; eſpecially ſuch im- 
portant facts as the validity of a will, or whether 2. is 
the heir at law to B. or the exiſtence of a modus deciman- 
di, or real and immemorial compoſition for tithes. But 
as a jury cannot be ſummoned to attend a court of equi- 
ty, the fact is uſually directed to be tried in the court of 
King's Bench, or at the aſſiſes, upon a ½igned fue. For 
this purpoſe, a feigned action is brought, wherein the 
pretended plaintiff declares that he laid a wager of 5 /. 
with the defendant, that 4. was heir at law to B; then 
he avers that he is fo; and brings his action for the 5 J. 
the defendant allows the wager, but avers that A. is not 
the heir to B. and thereupon that iſſue is joined, which is 
directed out of Chancery to be tried: and thus the ver- 
dict of the jurors at law determines the fact in the court 
of equity. 3 Comm. 45 2. If it is a matter of great 
diiliculty and conſequence, the direction may be for a 
trial at bar, with leave of the court. Sce titles Charcery ; 
E -wity. 


FELAGUS, Punfe fide cum eo lig atus.] A companion, 


bat particularly a friend, who was bound in the dccennary 
fur the good behaviour of another. In the laws of King 
Tra, it is ſaid, if a murderer could not be found, Oc. the 
parents of the perion ſlain ſhould have fiz marks, and the 
King forty ; 1f he had no parents, then the Jord ſhould 
have it. E/ A dominuus non Laleret, felagus cus. LL. lie, 
«ap. 15. | 

FEUD, Is a Saxon word, ſignifying field; and in its 
compound it ſignifies wild, as u honey, is wild honey, 
fc. Blount. | 

FELE HOMAGERS, Were faithful ſubjeds; from 
the Sax. Fal, i. e. fades. 

Fr. LO DE SE, One that commits felony by lay ing 


violent hands upon himſelf, or commits any unlawful 


malicious act, the conſequence of which is, his own 


untimely death, When a perſon with deliberation and 


direct purpoſe kills himſelf, by hanging, drowning, ſhoot- 
ins, fiabbing, Sc. he becomes fel» Je ,; but the perſon 
that commits this felony, mult be of the age of diſcretion, 


FELO-DE<-SE, 


and compos mentis: And therefore if an infant under four. 
teen years of age, or a lunatick during his lunacy, or one 
diſtracted by a diſeaſe, or an ideot, kills himſelf, it is 
not felony. 3 f. 44 : Dalt. ch. 145. Alſo if a per- 
ſon during the time that he is non compos mentis giveth 
himſelf a mortal wound, though he dieth thereof when 
he recovers his memory, he is not fe/o de e; becauſe at 
the time of the ſtroke he was not compos mentis. Dali. 
342. 344. And he who deſires and perſuades another 


man to kill him, is not a felo de ſe; his aſſent being void 


in law, and the perſon killing him a murderer, Kel. 
136. It is elo de fe where a man maliciouſly attempts 


to kill another, and falls upon his ſword, or ſhooting at 


another the gun burſts, whereby he kills himſelf ; but 


he muſt be the only agent. 1 Hawk, P. C. c. 27: 1 Hal. 


f. C. 413. 
A felo de fe cannot make a will of goods and chattels ; 


[or rather ſuch will, if made, is void ;] for tney are forfeited 


by the act and manner of his death: but he may make a 
deviſe of his lands, for they are not ſubject to forteiture, 
Plotod. 261. 

A f*lo de /e ſhall forfeit all his goods and chattels real 
and perſonal; but not until it is lawfully found by the 
oath of twelve men, before the coroner on view of the 
body, that he is Velo de ſe. 3 Inſt. 55. By the return of 
the inquiſition the goods, Oc. are veſted in the King: 
Though it hath been ſaid, that the goods of a , de 7 
are forfeited before inquiſition, v/z. immediately upon 
committing the fact. 1 Lev. 8: but ſee 5 Rep. 110, where 
it is adjudged that they are not forfeited till it is found 
of record. The lands of inheritance of a %%% Je /+ 
are not forfeited, by reaſon he was not attainted in his 
life-time: nor is ſuch a perſon's wife barred of dower, or 
his blood corrupted. 1 Hatt. Y. C. c. 27. If a judgment 
is obtained by a plaintiff in any action, and the plaintiff 


hangs himſelf, fo as to become e d ge, the debt is for- 


feited to the King. 1 Saund. 36: 2 N. Abr. 840. Goods 
are forfeited to the King by a /e de , for the loſs of a 
ſubject, and breach of the peace. 1 Pld. 261. This 
forfciture has relation to the time of the act done, in the 
felon's life-time which was the cauſe of his death. As 
if the huſband and wife be poſſeſſed jointly of a term of 
years, in land, and the huſband drown himſelf, the land 
ſhall be forfeited to the King; and the wife ſhall not 
have it by ſurvivorſhip. For by the act of caſting him- 


ſelf into the water he forfeits the term; which gives a 


title to the King, prior to the wife's title by ſurvivorihip; 
which could not accrue till the inſtant of her huſband's 
death. Vinch L. 216. But thele forfeitures are, perhaps 
too often, ſaved, by the coroner's jury finding their verdict 
lunacy ; to which they are inclined on 4 tavourable in- 
ter pretation, that it is impoſſible for a man in his ſenſes 
to do a thing ſo contrary to nature; but if this argu- 
ment be good, ſelf- murder can be no crime, becaufe 
a madman cannot be guilty of any crime. 1 Hawk. “. 
En 

If 1 fels de je is ſecretly made away with that 


| the coroner cannot view the body; preſentment is to be 


made of it by juſtices of peace, &c. to entitle the King 
to the forfeiture of goods. 5 Rep. 110. Where a per- 
ſon is found ele de e, who, on account of lanacy, Sc. 
ought not to be ſo; or where one is returned non comps 


when in truth the party is vel de ſe, Oc. if there be no 


fault in the coroner, or incertainty is the inquiſition, 2 
| X melius 


FELONY. 


melins inguirendum will not be granted ; but the inqui- 
fition is traverſable in B. R. 3 Mod. 238: 2 Neff. Abr. 
240. A pardon of murder, doth not pardon felo de /e ; 
but a pardon of all felonies and forfeitures doth. By 
cuitom and practice, the body of a fei Je /o is buried in 
the highway, with a ſtake driven through the body. 

FELONS GOODS. The ſtatute de prerogativa regis, 
17 Ed. 2. c. 1, grants to the King, among other things, 
the goods of felons and fugitives. If the King grant 
to a man and his heirs Venus goods, the grantee cannot 
deviſe them, Sc. on the ſtatute 32 H. 8. c. 1, becauſe 
they are not of a yearly value; but where a perſon 
is ſciſed of a manor, to which they are appendant, it is 
otherwiſe, for they will paſs zs appurtenant. 3 Rep. 32. 
See titles Flight; Forfeiture. 


FELONY. 

F:L.ox14.] A general term of law including generally, 
all capital crimes, below treaſon. 4 Comm. 98. This word 
is of feudal original; but as to the derivation of which 
authors differ. Some deduce it, fancifully enough as it 
ſeems, from c Gr. an impoſtor; from Jule Lat, to de- 
ceive ; and Cote (1 I. 391,) ſays it is crimen felleo ann 
ze petratum.— All, however, agree that it is ſuch a crime 
as occaſions a forfeiture of the offender's lands or goods; 
this therefore gives great probability to Spe/marn's detiva- 
tion from the Teutonic or German fee, a feud or ſief, and 
lon, price or value. Spe. in werb. Felon, —Felony accord- 
ing to this derivation, is then the ſame as pretium feud! ; 
the confideration for which a man gives up his ſief or 
eſtate ; as in common ſpeech it is ſaid, ſuch an act is as 
much as one's life or eſtate is worth. In this ſenſe, it | 
will clearly {ſignify the feodal forfeiture, or rather the 
act by which an eſtate is forfeited or eſcheats to the lord. 
See 4 Comm. 95. 

Frloxy, in the general acception of law, compriſes 
every ſpecies of crime which occaſioned, at Common-Jaw, 
the forfeiture of lands or goods. This moſt frequently 
happens in thoſe crimes for Which a capital puniſhment, 
either was or is liable to be inflicted: for thoſe felonies 
which are called clergyable, or to which the benefit of 
clergy extends, were antiently puniſhed with death in 
lay or unlearned offenders, though now by the ſtatute- 
law that puniſhment is for the rſt of2nce univerfally re- 
mitted. See this Dit. title Ce, Benefit of. Treaſon 
itſelf (ſays Cote 3 Inf. 15,) was antiently compriſed under 
the name of Felony. And not only ail offences now ca- 
pital are in ſome degree or other, felony ; but this is Iike- 
wiſe the caſe with ſome other offences, which are not 
puniſhed with death; as ſuicide, where the party 3s al- 
ready dead; homicide by chance medicy, or in teif-de- 
fence; and petty larceny or pilfering: ail winch are, 
ſtrictly ſpeaking Felonies, as they ſubjeR the committers | 
of them to forfeitures. So that upon the whole the 
only adequate definition of Felony ſeems to be this wiz. An 
offence which occaſions a total forfeiture, of either lands 
or goods or both, at the Common law; and to which, ca- 
pital or ohen puniſhment may be ſuperadded, according 
to the degree of guilt.” 4 Comm. 94. 

As felony may be without inflicting capital pumſhment, 
ſo it is poſſible that capital puniſbment may be iniiiQed 
for an offence which is no felony ; as in caſe of Hey by 
the Common-law, which though capital, never worked 


any forfeiture of lands or goods, an i/rcratle incident | 


* 
7 


Py 
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to felony. 3 af. 43. Of the ſame nature was the puniſh- 
ment of ſtanding mute, which at Commoa-law was ca- 
pital, but without any forfeiture, and was therefore no 
felony. In ſhort the true certerion of Felony is forfeiture, 
for in all felonies which are puniſhable by death, the 
offender loſes all his lands in fee-fimple, and ailo his 
goods and chattels; in ſuch as are not fo punithable, 


his goods and chattels only. 1 If. 391. 


The idea of felony is ſo generally connected with that 
of capital puniſhment, that it ſeems hard to ſeparate 
them; and to this uſage the interpretations of law now 
conform. For if a ſtatute makes any new offence /elony, 
the law implies that it ſhall be puniſhed with death (zz. 
by hanging,) as well as by forfeiture, unleſs the offender 
prays the benefit of clergy. Haut. 7. C. i. c.41.5 4; ii. 
c. 48. So where a ſtatute decrees an offence to undergo 
judgment of life and member, the offence becomes a Fe- 
lony, though that preciſe word be omitted; but the words 
of the ſtatute muſt not in ſuch cate be the leaſt doubiful 
or ambiguous. 1 Hast. P. C. c. 41. J 1,2. 

Under the word felony in commiſſions, Sc. is included 
petit treaſon, murder, homicide, burning of houſes, bur- 
glary, robbery, rape, Sc. chance medley, Ae ndenclo 
and petit larceny. All ſelonies puniſhable according to 
the courſe of the Common-law, are either by the Com- 
mon-law, or by ſlatute. Piracy, robberv, and murder 
ox the ſca are puniſnable by the civil and itutute law. 1 
Int. 391. | 

Felony, by the Common lau, is againſt the life of a man; 
as murder, manſlaughter, /#/o de /e, fe difendiu do, & e. 
Againſt a man's goods, ſuch as larceny, and robbery : 
Againſt his habitation, as burglary, arion or houſe-burn- 
ing; and againſt public juſtice, as breach of priſon. 3 
Infl. 31. 

It is not very eaſy to recapitulate the vaſt variety of 
offences which are made Felony, by the almoit innumer- 
able ſtatutes which have been from time to time found 
neceſſary, to reſtraia mankind within thoſe bounds which 
the ſecurity of Society requires. —Unfortunately theſe 
are continually increaſing; as the penalties of death or 
tranſportation have, after repeated trials, in many inſtan- 
ces beer. found by experience, to be the only means of 
preventing the increaſe of crimes; from the commiſſion 
of which milder puniſhments were inſutiicient to deter. 
offenders. 

A general liſt is here ſubjoined of Hlenies by flatnte; within 
c/orgy, and without. For the particulars relative to each 


_ offence, this Di7/onary may be conſulted under the proper 


titles; ſee particularly titles Laren; Rebbery 3 Acc A,. 
FELONIES WITHIN GLERGY, Armar, the King's, em- 
bezzling.—4{/aults, with intent to ſpoil perſons? dicſs.— 
Vail, perionaiting; before commiſſioners, —Bric/ves defiroy - 
ing, ſeveral ſpecified in different ſtatutes -B ricks 
of corn, hay, .- Calle, ſheep, Wc. Killing in the uight 
maliciouſy, or Haughtering horſes without notice.—C/;;4 
ſtealing from tenters, 3d. Offence.—Collteries deitroy ing 
engines to drain Com ns, deſtroying incloſures of, 
Copper, removing from a houle to ſteal it, ailing therein, 
or buying it when ſtolen.—Corz, deſtroying granaries ; 
2d. of ——Cuftems ; barbouring ſmugglers and aililling to 
run goods. Die cutting in marſh land. —7;ping in en- 
cloied pond, Sc, with intent to ſteal; or buying ftolen 
„m. - Foreign State ſerving.— Hugo of bank bills aud 
ſtamps for marking plate. — Gali, torciag a priſonet to 
become 
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FELONY. 


be ome an approver ; (impeacher.)—Hawk, ſtealing.— 
Hunting, in the night or in diſguiſe,—Fewels and plate 


| ſtolen, receiving of. Iron bars fixed to buildings, ſtealing. 


Ang or his council, conſpiring to deſtroy.— Labourers; 
confederacy of maſons againſt the ſtatute of Labourers.— 


Lead; Entring black lead mines with intent to ſteal; 


ſtealing lead affixed to buildings; or buying or receiving 
it when ſtolen.—Locks, floodgates, ſluices or banks, de- 
ſtroying — Maiming another. — Marriage clandeſtine, ſo- 
lemnizing.— Money; exporting filver, importing falſe mo- 
ney, blanching copper, putting off counterfeit money, 
or counterfeiting copper money.—Mutiny and deſertion 
in ſeamen or ſoldiers. —Palaces of the King, entring with 
intent to ſteal.-Pewter ſtolen, buying or receiving. — 
Playue, perſons infected with, going out of doors. — Poli- 


 gany, or bigamy.—Po/i-Office frauds in, as to poſtage of 
letters. Proceſs oppoſing execution of, in pretended pri- 
vileged places. Records withdrawing or ſecreting. — 


Reſcuing priſoners for treaſon or felony ; or offenders againſt 
ſtatutes concerning ſpirituous liquors. Or offenders con- 


 demned to hard labour; or bodies of murderers.—Robbery, 


of furniture from lodgings; aſſaulting with intent to 
rob.— Rogues incorrigible eſcaping from the houſe of 
correction or offending a ſecond time. — Ser vants, taking 
their maſter's goods at his death; aſſaulting maſter 
woolcomber or weaver: imbezzling goods to the value 
of 405.—Sheep exporting alive; 2d offence.— Ships de- 
ſtroying ; forcibly preventing the lading, failing, &c. of 
ſhips by ſeamen, keelmen and others.——Sramp duties cer- 
tain frauds in.— Selen goods buyers or receivers of, or per- 
ſon taking reward to diſcover.— Stores, government em- 
bezzting.—Tz-es, ſhrubs, &c. deſtroying in nurſeries or 
gardens to the value of 5 5.—Turnpikes, gates, toll- 
houſes, Oc. deſtroying.— Maren, entering in the 
night and killing conies. — Matermen, carrying too 
many pailengers, if any drowned.— Mood, ſetting fire 
to. 

Feloxirs WITHOUT CLERGY,—Mccefſaries in certain 
caſes.— Bali perſonating..—bankt England, clerks im- 
bezzling notes; altering dividend warrants, ©c. paper 
makers unauthoriſed uſing moulds for notes; (See poſt 
Forgery) —Banks of the tea, deſtroying.—Bankrupt, not 
ſurrendering ; concealing his eſtate, &c.—Þbaflard, con- 
cealing death of. —Bl/ack ad, offenders under.—Bl-aching 
grounds, robbery of. — ridges wilfully damaging, thoſe of 
London, Weflminſlerand Fulbam.— Burglary. — Burning houſes; 
or barns with corn.—Catle ſtealing.—Challenging jurors 
above twenty, in felonies ouſted of clergy.—C/2t4 ſtealing 
from the tenters.— Coal mines ſetting fire to.— Cottons ſel- 
ling with forged ſtamps.—Cuſioms; ſmugglers ſhooting 
at or wounding officers of the navy or cuſtom houle ; 
harbouring tranſported offenders; not ſurrendering on pro- 
clamation.—Dcer-fealing, 2d off, Deeds inrolled acknow- 
ledging in the name of another.——Fens, deſtroying works 
for draining of. — Fines acknowledging in another's name. 
Forgerics of deeds, transfers of ſtock, ſtamps, regiſters, 
£7c. c. — Hops, cutting the binds.—Ho;/e-ffealing.— 
Fudgments acknowledging in another's name.—Lezrers 
threatening, ſending ; or reſcuing offenders ſo doing.— 
Linen, ſtealing from bleaching grounds; or cutting or 
deſtroy ing. Mail, robbing, or ſtealing letters from poſt- 
office. Maiming; maliciouſly lying in wait for that pur- 
poſe — Mas ſpec; ſetting fire to engines for draining.— 
Mariners wandering without teſtimonials, and ſee Sat. 


39 Eliz.c. 17. $ 4. (poſt Samen). Milis deſtroy ing.— 
Money, uttering falſe money, 3d off. —Murger,—1ut, 
ſtanding on trial for treaſon or felony.— Northern bor ders, 
thieves and ſpoilers in Cumberland, Northumberland, Hf. 


morland and Durham.—Outlawyry, for felonies without 


clergy.—Perjury, convicts for, eſcaping, breaking priſon 
or returning from tranſportation.—P!:c#-pecket of above 
12 d. value. Piracy; under which is included, ſailors 
hindering the captain of a ſhip from fighting, by forcible 
reſtraint.—Po//oning of malice prepenſed.—Popiſh ve. 
cu/ants, "prieſts and jeſuits in certain caſes.—Priſcne; 
for-ſwearing "themſelves under inſolvent acts; refuling 
to deliver up or concealing their effects; eſcaping 
from confinement to hard labour; 2d off. — Prir'y Council. 
lors attempting to kill. —Nvarentine, neglefling the regu- 
lations for performing. Rape of child under 10 years old 
—Re/cuing conviets from tranſportation, or murderers, — 
Rebels returning from tranſportation, their aiders and 
correſpondents.—Recognizance or recovery, acknowledging 
in another's name. — Riots and deſtroying buildings.— 
Robbery, of churches, on the highway, in booths in fairs, 
dwelling-houſes, ſhops, ware-houſes, coach-houſes or 
ſtables ; on board veſſels; in wharfs; in lodgings if above 
124. value; ſtealing exchequer orders, bank notes, navy 
bills, promiſſory notes, £c.—Sea ; Treaſons, Robberies, 
Murders, &c. upon.—Sezamcn perſonating to receive their 
pay.— Ships of war and others, wilfully deſtroying.—S/2- 
ing at another.—S/+; deſtroying any ſilk or velvet in 
the loom, or the tools for manufacturing thereof.— Sg. 
gling, and aſſembling armed for that purpoſe.—So/gie»; ; 
deſerting, wandering without teſtimonials, inliſting in 
foreign ſervice or ſeducing others ſo to do. —South-/ea Com- 
pany; ſervants embezzling their effects. — Sams counter- 
feiting.— Stolen goods, helping to a reward in certain caſes, 
Stores, government; imbezzling or burning or deſtroy- 


ing in dock yards. — Ii anſpertation, returning from, or 


being at large in the kingdom after ſentence.Turnpibes, 
gates, weighing engines, locks, ſluices, Sc. deſtroying.— 
Moo; deſtroying woollen goods, racks, or tools, or for- 
cibly entering a houſe for that purpoſe. M omen, ſteal- 
ing, and marrying.—#reck of ſhips, cauſing by ſteal- 
ing pumps, Sc. ſtealing ſhipwrecked goods, or killing 
ſhipwrecked perſons. 

Before the reign of K. Hen. I. felonies were puniſhed 
with pecuniary fines; for he was the firſt who ordered 
felons to be hanged, about the year 1108. The judg- 
ment againſt a man tor f-/ony hath been the ſame ſince 
the reign of that King, ze. That he be hanged by 
the neck till dead; which is entered /uſpendatur per 
collum, Ic, 4 Inft. 124. Felony was anciently every capi- 
tal crime perpetrated with an evil intention : All ca- 
pital offences by the Common-law, came generally under 
the title of felony; and could not be expreſſed by any 
word but felonice ; which muſt of neceſlity be laid in an 
indictment of felony. Co. Lit. 391. It is always accom- 
panied with an evil intention ; and therefore felony cannot 
be imputed to any other motive. But the bare inten- 
tion to commit a felony is ſo very criminal, that at the 
Common-law it was puniſhable as /elony, where it miſſed 
of its effect through ſome accident; and now the party 
may be ſeverely fined for ſuch an intention. 1 Hart. 
Ce. ; 

Felony is puniſhed with loſs of life, and of lands 207 
entailed, goods and chattels; And felony ordinarily works 

TP corruption 
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FELONY. 


corruption of blood ; unleſs a ſtatute making an offence 
feleny, ordains it ſhall be otherwiſe, as ſome ſtatutes do, 
See titte Alainder. 

The puniſhment of a perſon for felony, by our ancient 
books, is, 1ſt, To loſe his life, 2dly, To loſe his blood, 
as to his anceſtry, and ſo as to have neither heir nor poſ- 
terity. 3dly, To loſe his goods. Athly, To loſe his 
lands; and the King ſhall have annum, diem & wvaſtum, 
to the intent that his wife and children be caſt out of the 
houſe, his houſe pulled down, and all that he had for his 
comfort or delight deſtroyed. 4 Rep. 124. A felony by 
ſtatute incidentally implies, that the offender ſhall be ſub- 
je& to the like attainder and forfeiture, Oc. as is inci- 
dent to a felon at Common-law. 3 I. 47, 59, 90. 

All felonies are ſeveral, and cannot be joint ; fo that a 


| pardon of one felon cannot diſcharge another: but the 


felony of one man may be dependant upon that of another, 
and the pardon of the one by a neceſſary conſequence 


enure to the benefit of the other, as in caſes of princt- 


pal and acceſſary, c. 2 Hawk. P. C. 

Private perſons may arreſt felons by their own autho- 
rity, or by warrant from a juſtice of peace: And every 
private perſon is bound to aſſiſt an officer to take felons, 
&c. 2 Hawk, P. C. ſee title Conflable, 

But one ought not to be arreſted upon ſuſpicion of 
felony, except there be probabilis cauſa ſhewed for the 
ground of the ſuſpicion. 1 Lil. Abr. 603. If a felony is 
not done by a man, but ſome perſon elſe, if another hath 
probable cauſe to ſuſpect he is the felon, and accord- 
ingly doth arreſt him, this is lawful, and may be jutti- 
fied ; But to make good ſuch juſtification, there mult be 
in fact a fe/ory committed by ſome perſon, without which 
there can be no ground of ſuſpicion. 2 Hale's Hi. P. 
C.78. And as to the perſon, there ought to be a ca- 
ſable cauſe to ſuſpect him, otherwiſe the arreſt will be 
illegal. See titles Arreſt; Conſtable, 

A private man arreſting one for /+/ony, cannot juſtify 
breaking doors, to take the party ſuſpetted ; but he doth 
it at his peril, viz. if in truth he be a felon, it is juſti- 
fiable ; but if innocent, then it is not: To prevent a 
murder or manſlaughter, private perſons may break doors 


open. 2 Hale 82, Officers may break open a houſe to 


take a felon, or any perſon juſtly ſuſpected of felony ; 
and if an officer hath a warrant to take a felon, who 1s 
killed in reſiſting, it is not /-lo»y in the officer; but if 
the officer is killed, it is otherwiſe. Dale. 289. 

Perſons indicted of felony, Oc. where there are ſtrong 
preſumptions and circumſtances of guilt, are not reple- 
viſable; but for larceny, &c. when perſons are commit- 
ted who are of good reputation, they may be bailed. 2 
Hawk, P. C. The former part of the poſition mult be, 
with an exception to the power of the court of King's 
Bench, See title Bail. 

If one be committed to priſon for one ceny, the juſ- 
tices of gaol delivery may try him for another Velour, 
for which he was not committed, by virtue of their com- 
miſſion, 1 Lil. 602. 

In the higheſt crime, and in the loweſt ſpecies of fe- 
Jony, vis. in petit larceny, and in all miſdemeanors, 
'anding mute hath always been equivalent to conviction. 
Zut upon appeals or indictments for other felonies, or 


petit treaſon, the priſoner was not by the ancient law 
looked upon as convicted, ſo as to receive judgment for 


the felony, but ſhould, for his obſtinacy, have received 


FENCE. 


the terrible ſentence of penance, or peine fort & dure 
If a felon ſtands mute by the act of God, the felony is 
to be inquired of by jury, and whether the priſoner be 
the ſame perion, and all other matters in the ſame man- 
ner as if the criminal had pleaded. And it may be in- 
quired of by inqueſt of office, whether he do ſo of malice 
or by the act of God. 2 Hawk. P. C. See 4 Comm. 325. 
and this Dict. titles Peine fore & dure; Trial. 

Where a married woman commits felmy, in company 
with her huſband, it ſhall be preſumed to be done by his 
com mand, and ſhe ſhall be excuſed. 3 /z/. 310. See title 
Baron and Feme VII. 

If a man's horſe be going into the ground of another, 
and he takes it elles animo, not as damage-feaſant, it is 
no finding, but f-lny ; But if 4's ſheep ſtray into the flock 
of B. and he drives the ſame along with his flock, or by 
miſtake ſhears them, this is not a felony; though if he knew 
them to be another perſon's, and marks them with his 
mark, is an evidence of felony. 1 Hale's Hift. P. C. 506. 

Where one ſteals another's goods, and a third perſon 
feloniouſly takes them from him; he is a felon as to both 
the others. And when there is a pretence of title tv 
things unlawfully taken, it may be only a trick to colour 
Felony ; and the ordinary diſcovery of a felonious intent 
is, if the party doth it ſecretly, or being charged with 
the goods denies it. 1 H. P. C. 507, 50g. It a perion 0 
whom goods are delivered on a pretended buying them, 
runs away with them, it is fe/ony : and a gueſt ſtealing plate 
ſet before him at an inn, c. is felony; allo perions who 
have the charge of things, as a ſervant of a chamber, 
Dc. may be guilty of felony : and the leaſt removing of 
a thing in attempts of #c/ony, is felony, though it be not 
carried off. 3 Int. 308: Raym. 275. 

But goods muſt not be of a baſe nature; ſuch as dogs, 
6c. nor ferg nature, as deer, hares, Sc. except they 
be made tame, when it will be fe/ony to ſteal them. If 
any turkeys, geeſe, poultry, fiſh in a trunk, c. are taken 
away, It is felony. 3 IU. 309, 310. Stealing of tame pea- 
cocks, is felmy; fo of herons and young hawks ia their 
neſts : it is otherwiſe of pheaſants, partridges, conies, &c, 
although they be ſo kept that they cannot eſcape ; if they 
be not reclaimed, and known. Fenk. Cent. 204. As 10 
cats, dogs, monkeys, and the like; though it be not 


felony to take them, treſpaſs lies for them. Jen. Id. 
FEME COVERT, A married woman; ſaid to be 


covert baren. See title Baron and Feme. 

FEME SOLE, V..] A woman alone, that is unmar- 
ried. Feme Sole Merchant ; A married woman who by 
the cuſtom of London trades on her own account, inde- 
pendent of her huſband. See titles Baron and Fame: 
London. 

FENCE, A hedge, ditch, or other incloſure of land 


for the better manurance and improvement of the ſame, 


And where a hedge, and ditch join together, in whoſe - 


ground or fide the hedge is, to the owner of that land 
belongs the keeping of the ſame hedge or fence, and the 


ditch adjoining to it on the other fide, in repair and 


ſcoured. Par. Offic. 188. An actien on the caſe or trel- 
paſs lies, for not repairing of fences, whereby cattle 


come into the ground of another, and do damage. 1 C. 
335. Allo it is preſentable in the Court- Baron, Oc. By 


Aat.g Ges. 3.c. 29, deſtroy ing ſences ſet up for inclofies 
commons is made felony, but within benefit of clergy 
See this Dict. titles Common; [nlofire, 
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FENCE. 
FENCE. MONTH, menſis fanationis, menſ's prohibi- 


riante, or menſis tietitut.] Is a month wherein female cer 
in foreſts, c. do /awn, and therefore it is unlawful to 
hunt in ne Curing that time; which begins fifteen 
days before Miaſummer, and ends fifteen days after it, be- 
ing in all thirty days. Afarw, part 2. cab. 13: Stat. 20 
Car. 2. cap. 3. Some ancient foreſters call this month 
the d4;/-rce-month, becauſe then the deer are to be defended 
from being diſturbed, and the interruptions of fear and 
danger > as there are certain Jefence-r9ths for fiſh, par- 
ticularly ſalmons, as appears by the Stat. Wem. 2. cap. 
47, Sc. Serjeant Fl-ztweoad ſaith, that the fence-month 


bath been always kept with watch and ward, in every 


bailiwick throughout the whole foreſt, ſince the time of 
Cantus, Fleetwood's Foreft Latus, p. 5. . 

FENGELD, Sau.] A tax or impoſition, exaQed for the 
repeiling, of enemies. MS. Anti9. | 

FENS, palude;.] Low marſhy grounds, or Jakes for 
water; for the draining whereof in this kingdom ſeve- 
ral ſtatutes have been enacted, which are chiefly local; 
and of which the following abridgments are retained as 
a ſpecimen. 

The ſtatutes. 4 Fac. 1. cc. 8, 13, make provifion 
for draining and ſecuring from inundation the 
drowned grounds and marſhes of Lung, and Fant; in 
Arni; and the fens and low grounds in the T of Ely. The 
St. 15 Car. 2. cap. 17, appoints Milliav: Earl of Bedford, 
and other adventurers, a corporation, for the draining 
of Bedford Level in Bedfordſhire, conſiſting of a governor, 
bailiffs, and conſervators, Sc. who have power to lay and 
levy taxes within the great level of the fers; and alſo to 
erect works within the ſame, for carrying the water to the 
ſea, making ſatisfaction to the owners of lands for injury 
received; throwing down any of which works, incurs 
treble damages, c. 

By S7. 16 &# 17 Car. 2. c. 11, Decping fins, Ic. in Lin. 
coluſbire, are to be drained from water; and Eaward Earl 
of Manchefter, and ſeveral others are declared undertakers 
thereof, on certain truſts, with power to erect banks, 
bridges, drains, locks, ſluices, &c. for recovery of the 
ſaid ferns; and aſſeſſees of lands held by the adventurers 
under the truſtees, may hold aſſemblies for making of 
bye-laws, for the management of the works of draining ; 
they may charge the owner of the lands by an acre tax, 


Fc. and on default of payment, ſell the defaulter's 


lands, Oe. 0 

The &. 11 Geo. 2. c. 34, ordains that commiſſioners ſhall 
be appointed, for effectually draining and preſerving of 
the /e5 in mne [ile of Ely 1n Cambridgeſhire; who are au- 


| thoriſed to make drains, dams, &c. and proper works 


thereon : and the ſaid commiſſioners may charge propri- 
etors with a proportionable acre-tax, wiz. for J/aterden 
Feu, at the rate of 55s. and Redmoor, Cawdle Fen, and the 
Hits, at 25. an acre by the year, for four years; and af- 
terwards at an yeariy rate, not exceeding 13. 6 d. per 
acre; they may likewiſe borrow money for maintaining 
and effecting the works, by aſſigning over the duties: per- 
ſons obſtructing the draining to forteit 100 J. and if any 
perſon ſhall burn any of the engines erected, he ſhall be 
1mprifoned three years; and being convicted again of the 
like offence, to be guilty of felony. And for raifing 
money, for draining and future preſervation of Deeping 


' fens, a rate of 205. an acre is to be paid, by all the 


taxable land owners, according to agreement of the pro- 


prietors ; levied by diſtreſs of goods, or ſale of defaulter's 


. 


FEO 


lands; which may be alſo mortgaged to raiſe the money 
Sc. by 11 Geo. 2. c. 39. : 

By the Sta. 21 Geo. 2. c. 18, commiſſioners are op- 
pointed for draining and preſerving certain en land in 
the ſeveral pariſhes of Maney, Upcwell, Welney, Downham, 
IFitcham, and in a certain extra-parochial place in Byal 
Feu, within the iſle of Ely, and county of Cambridge, 
who may make an aſſeſſment of 1 5. 67. per acre yearly, 
on which they may borrow money, with like powers, 
authorities and directions as in Stat. 11 Geo. 2. cap. 34. 

By Stat. 27 Geo. 2. c. 19, Any perſon convicted of ma- 
liciouſly cutting or deſtroying any bank, mill, engine, 
fwod- gate or ſluice, for draining the lands in Bedford lane 
ſnall be guilty of felony without benefit of clergy. By 
Stats. 11 Geo. 2. c. 34: 14 Geo. 2. c. 24: 21 Geo. 2. c. 18, 
the ſecond offence in ſetting fire to engines for draining 
the fens mentioned in thoſe acts is alſo made felony with- 
out benefit of clergy. . 

By Stat. 22 11.8. c. 11. cutting down and deſtroying 
the dikes in No/0/% and Zly is made felony.— And by 
Stat. 10 Geo. 2. c. 32. removing the materials of ſca walls 


or banks incurs a forfeiture of :0/. 


See further titles Riwers : Sea-Fanks. Pendile. 
FEOD ox FEUD. See title Tenure, I. 1. 
FEODAL, feedalis, wel foudalis,} Of or belonging to 
the feud or foe, Stat. 12 Car. 2. cap. 24. 
FL.ODALTTY, Fealty. See title Fealty ;, Tenures, I. 6, 
 FEODARY, ox FEUDARY, frrdatarius.] An officer 
of the 9:77 of wards, appointed by the matter of that 
court by virtue of the ſtatute 32 Hen. 8. c. 26; whoſe bu- 
finels it was to he preſent with the e/7heatorin every county 
at the hing of othees of lands, and to give in evidence 
for the ing as w#!ll concerning the value as the tenure ; 


and his office was alia to ſurvey the lands of the ward, 
after tlie ice found, and to rate it. He did likewiſe aſ- 
fign the „ es their dowers; and receive all the 
ren's of wars, lands within his circuit, which he an- 


ſwered to the receiver of the court. This oflice was 
wholly taken away by the operation of ſtatute 12 Car. 
2. cap. 24, aboliſhing tenures. 

FELODATARY ox FEUDATARY, The tenant who 
held his eſtate by dal ſervice; and grantees, to whom 
lands in feud or fee were granted by a ſuperior lord, were 
ſometimes called homagers; and in ſome writings are 
termed als, feuds and feodataries, See title Tenures, I. 

FEODUM, See 1 EUD. 

FEODUM MILITIS, A knight's e: feodum late um, a 
lay fee, or land held in fee of a lay lord. Kennet's G/:/). 
See title Feult. TY ON 1 6 

FEOFFMENT, Ferfamentum, from the verb ferf/ave ; 
donatio feuds.) A gift or grant of any manors, meiJuages, 
lands or tenements, to another in fee, to him and his heirs 
for ever, by the delivery of ſcifin and poſſeſſion of the 
thing given or granted. In every feoffment, the giver or 
grantor is called the feoffor, and he that receives by 
virtue thereof, is the feoffee. Littleton ſays, the proper 
difference between a Fferffor and a ner, is, that the one 
gives in fee-/mple, the other in fee-tuil. Litt. lib. 1. cap. 0. 

Blackftone, (2 Comm. 399,) defines feoffment to be the 
gift of any corporeal hereditament to- another, The 
deed of feoffment is our moſt antient conveyance of lands; 
and in records we often find fees given to knights under 


the phraſes of de weteri feoffamento, and de novo ferffamento; 
the firſt whereof were ſuch lands as were given or yur 


FEOFFMENT I. Il. 


by King Henry I. And the others, ſuch as were granted | 


after the death of the ſaid King, ſince the beginning of 
the reign of Henry II. At Common-law the uſual con- 
veyance was by feoffment, to which delivery (ſhortly cal- 
led livery) and ſeiſin were neceſſary, the poſſeſſion be- 
ing thereby given to the frrf/ee; but if livery and ſeiſin 
could not be made, by reaſon there was a tenant in poſ- 
ſeflion, the reverſion was granted, and the particular 
tenant aitorned. Co. Lit. 9. 49. A fecffment is faid, in 
ſome reſpeas, to excel the conveyance by fine and reco- 
very; it clearing all diſſeiſins, abatements, intruſions, and 
other wrongful eſtates, which no other conveyance doth : 
and for that it is io ſolemnly and publicly made, it has 
been of all other conveyances the moſt obſerved. Y. 
Hunb. 235 : Plxcd. 554. See this Did. titles Conveyance 
Deed; and 2 Comm, c. 20: Shep. Touch}. c. g. and the notes 
to the 8vo edition 1791. 

This conveyance is now but very little uſed ; except 
where no conſideration paſſes, as in caſe of truflees of 
lands for a corporation, &c. It is flill however a formal, 


valid, and efleual mode of conveyince : but has been 


of late years almoſt entirely ſuperſeded by the conveyance 
by Lea, e and Kelenſe, See this Dict. under that title; as 
alſo titles Bargain and Sa; Conveyance; Deed. 

[t will be found uſeful to confider the learning relating 
to ſeofflments according to the following diviſion, 


T Of what Things a Ferfſment may be made. 
II. Ve may make a Feoffment, and how it is to be made. 
Ill. Of the different Kinds of Livery; with their Efes 


. and Operations. 


I]. A Feoffment may be of a meſſuage, land, meadow, 
Paſture, or other corporeal hereditament, and of a moiety, 
third, or fourth part of it; that lies in livery. 

So a Feof{ment may be made of lands, in which a man 
has no fixed eflate; as, if he has twelve acres to be an- 
nually aſſigned in ſuch a meadow; and livery in any 
acre, which he has at the time of the feoffment, is ſufli- 
cient. C. Lit. 4 4; 486: 2 Rol. 10.1. 40—50. 

So, if a feofiment be of fifty acres towards the North 
in ſuch a moor, which contains 1co acres, livery in any 
of them is ſufficient. 2 Rol. 11. J. 5: Dy. 372 5. 

So, if two manors be divided alternis weitns between 
Parceners, either may make a fec ffment of her manor; 
and the deed ought co comprehend both; and lhe ſhall 
make livery in one /ecurdum forman char te this year, and 
in the other the next year. (. L 48 6. 

Bur a feoffment cannot be made of a thing of which 
livery cannot be given; as, uf zcrporcal lnheritances, 
rent, adwuoriſen, common, Ec. 2 Rel. 1. J. 20. Though 
it be an advowſon, Sc. in grofs. Cort. 11 H. 6. 4: Ac. 
2 Rol. 1.1. 21. | 

So a ſcoflment of lands, which are uncertain till 2 fu- 


as, if J. agrees by indenture to convey 20 J. per anzanz in 
land to ſuch an uſe, and 205. tr ju tO ſuch an uſe, 
2':1 makes a feoffment of all his lands to the uſes in the 
indenture; it will be void four all but that where livery 
wis made, it not beit g aſcertained which ſhall be to one 
uſe, and which to the other. K. 1 Rel. 187. 

ln a Ceed of feoſfmeut, there muſt be a good ſeoſſor, 
that is, one able to grant the thing conveyed by the dee; 


ture act, is void; for livery does not operate 7 futrro: | 


— 


a feofice capable to take it; and u thing grantable, and 


Ver, J. 


granted in the manne: the law requiteth. Co. Lit. 42, 
49. 100. 

See further of what things a feoffment may be made 
Com. Dig. Feoffment (A. 2) Yin. Ab. Feeffment (C.) 


II. If a perſon non compos makes a feoffment, and gives 
livery himſelf, this is allowed on all hands to be good to 
bind himſelf, ſo that he can by no proceſs or plea avoid 
the ſeoſfment, and reſtore himſelf to the poſſeſſion; the 
ſame law of an ideot; and the reaſon is, becauſe the 
inveltiture being made before the pares curie, their ſolemn 
atteſtation could not be defeated by the perſon bimſelf, 
becaule it is preſumed they are competent judges of the 
ability of the ſeoffor to make ſuch feoffment. 2 Rel. Ar. 
2: Co. Lit. 247: 4 Co. 125 a: Show. Parl. Caſes 183. and 
ſee title /deots and Lunaticks ; and poſt. Il. 

Fur if an infant makes a ſeoffment, and makes !ivery 
himſelf, this ſhall not bind him, but he himſelf may avoid 
it by writ of dum fuit infra etatem ; yet the feoffment 
cf the infant is not void in itſelf, as well becauſe he is 
allowed to contract for his benefit, as that there ought to 
be ſome act of notoriety to reſtore the poſſeſſion to him 
equal to that which transferred it from him. 4 Co. 125: 
2 Rol. Abr. 2: 8 Co. 42, 43: Whittinghan''s caſe. 

Yet if an infant makes a feoffment, and a letter of 
attorney to make livery, that is void; ſo if a perſon n 
compos makes a ſurrender or releaſe, this is void in law; 
ſo if he makes a letter of attorney to give livery ; but the 
heir at law after the death of the perſon of 0n-/ane me- 
mory, or ideot, may avoid his feoffment; and to may 
the King upon an office found of his lunacy during his 
life. 8 Co. 45: Co. Lite. 247 a; 4 Co. 125 a: 2 Rol. Alr. 2: 
Shew. Par. Caſes. 153. 

There muit be hvery of ſeiſin in all feoffments, and 
gifts, Oc. where a corporeal inheritance or freehold doth 
paſs ; and without livery, the deed is no feoftment, gift 
or demiſe. Lit. 59: 8 Rep. 82. But a freehold may 
paſs without livery, by the ſtatute 27 H. 8. c. 10. By 
force of which ſtatute, a feoffment to the ule of the feoffi r, 


 feoffee, Vc. ſupplies the place of livery and ſeiſin. Yed”s 


Inf. 239. 

But a feoffment may not be of ſuch things whereof li- 
very and ſeiſin may not be made; for no deed of feoff- 
ment is good to paſs an eſtate without livery of ſeifin ; 
and if either of the parties die before livery, the feoffment 
is void. Pld. 214, 219. Though where a feme feot- 
for made a ſeoffment of lands with livery in view, and 
then married the feoffee before the livery wes executed 
by actual entry; it was adjudged the livery might be exe- 
cuted after marriage, the feoffee having not ouly an au- 
thority to enter, but an intereſt pailed by the livery ig 
view, and the woman did all on her part to be done, 
1 Fent, 186. | 

A wan may either give or receive /torry in deed by let- 
ter of attcrney ; for ſince a contract is no more than the 
conſent of a man's mind to a thing, where that confeut 
or concurrence appears, it were umeaſonable to oblige 
each perſon to be preſent at the execution of the contract 
ſince it may as well be performed by any other perſon de- 
legated for that purpoie by the parties to the contract. 
(co. Lit. 5 2: 2 Rol. Abr. 8. 

But ſuch delegation, or authority to give or receive 
livery, mult be by deed, that it may appear to the court, 
that the attorney had a con miſſion, to repreſent tie par- 
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ties that are to give or take the livery, and whether the 
authority was purſued, Co. Lis. 484: 52 4, 

If a man be difleiſed, and makes a deed of feoftment, 
and a letter cf attorney to enter and take poſſeſſion of the 
land, and afterwards to make livery, according to the 
form of the charter, it will be a good feoffment, though 
he was out of poſſeſſion at the time of the deed made: 
for the feoffment takes effect by the livery, and not by 
the deed. Co. Lit. 48, 52. 

A feoſſment being a Common-law conveyance, and 
executed by livery, makes a tranſmutation of eſtate ; but 


a conveyance on the ſtatute of uſes, as a covenant to 


ſtand ſeiſed, Sc. makes only a tranſmutation of poſſeſ- 
Gon, and not of eſtate. 2 Lev. 77: 1 ent. 378. A feoff- 
ment to the uſe of A. for life. the remainder to B. 
If 4. refuſes to take the eſtate, B. ſhall take preſently, 
becauſe the whole eſtate is out of the feoffor by livery; 
but if it had been by covenant to ſtand ſeiſed, he ſhould 
not have taken till after the death of A. but it would 
ret in the covenantor, who ſhall have the uſe in the 
mean time. 2 Lev. 77: 1 Leon. Ca 279. Before the Sar. 


II'flin. 1, if a man had made ſeoffment in fee, with 


cut declaring any uſe, it ſhould have been to the uſe 
of the fcoffce; though now by that ſtatute, where no con- 
fideration or declaration of uſe is expreſſed, it (hall go to 
the feoffor himſelf. 2 Leon. 15, 16. If I convey lands 
by feoffment, which I have on the part of the mother, to 
FS. and his heirs, without conſideration; the uſe will 
be void, and the land hall return again to me and my 


\ heirs on the part of the mother; yet if | declare the uſe 


to me and my heirs, or upon ſuch ſeoffment reterve a rent 
in like manner, it. ſhall go.to my heirs at the Common- 
law, it being a new thing divided from the land. Hob. 


31: Co, Lit. 13, 231: 1 Rep. 100; Dyer 134. Where a 


man makes a feoffment,- without any: conſideration; by 
that the eſtate and poſleſſign paſſes; but not the-uſe, which 
1mnall deſcend to his heir. I. Leend 182 © 

A feoffment in fee is made to the uſe ef ſuch perſons, 
and for ſuch eſtates, as the feoffor ſhall appoint-py his 
We, or to the uſe of bis laſt will; by operation of law 
thesuſe vells in the feoffor, and he is ſeife of a qualified 


fre, % until he makes his will, and declares the uſes; 


and after the will is made, it is only directory, for no- 
thing paſies by it but all by the feoffment. 6 Rep. 18: 
Mer 867. A ſeoffment in fee, upon condition, Ze. was 
inrolled, but no livery made; and it was adjudged no good 
te. fiment, but the inrollment ſhall conclude the perſon to 
fay that it was not his deed. Pb. 6: 2 Net. Abr. 844. 
17 a bargain and ſale of lands be not jurolled, and the 
baroainor deliver livery and ſeiſin of the lands fecundim 
Firma charte, Oc. it has been held a good feoffment. 
2 ind. 08. 

A feoffment in fre made upon condition not to alien, 
the condition is void; becauſe it is repugnant to the eſtate; 
hut if livery is had, the feoffment will be good againſt 
the feoffor; and a bond with condition that the feofice 
fall not zlicn, is ſaid to be goed. Co. Lit. 206: Cro. Jac. 
595. If a man makes a feaffment of lands on condition 
that the feofive f14ll give the lands to the feoſtor, and his 
wiſe in ſpecial tail, remainder to the heirs of the ſeoffor; 
and he dies before ſuch gift is made, the feoffee ought to 
make it as near the intent of the condition as may be, =. 
to the wiſe without impeachment of waſte, remainder 
to the heirs of the body of her huſband; on her body be— 
gotten, and remainder to the huſband's right heirs. In 
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caſe the feoffor, and his wife both die, the feoffee then 
ſhould make the eſtate to the iſſue, and heirs of the body 
of his father and mother begotten, remainder to the right 
heirs of the huſband or father. Co. Lir. 219, 220. 

Tenant in tail makes a feoffment in fee; the inhe- 
ritance of the tail is not given to the feoffee by the feoff. 
ment, nor is he thereby tenant in tail; for none ſhall be 
tenant in tail but he only who is comprehended in the 
gift made by the donor. But it gives away all the im- 
mediate eſtate the feoffor had. Pld. 562: Heb. 335. 
If leflee for life, and the reverſioner in fee, make a feoft- 
ment in fee by deed, each gives his eſtate ; the leſſee his 
by livery, and the fee from him in remainder. 6 Rep, 
15: Lil. Ar. Go. A feoffment was made habendun 
to the feoffee and his heirs, after the death of the feoffor, 
and ſixery was made: yet it was held to be a void feoft- 
ment, for an eſtate of freehold in lands cannot begin at a 
day to come: but where a leſſor made a leaſe for lives, 
and granted the reverſion to another for life, whole eſtate 
for lite was to begin after the death of the ſurvivor of the 
other leſſees for life, this was adjudged a good eſtate in 
reverſion for life. Heb, 17 1: 1 Nel. Abr. 846. 

If the huſband alone make a feoffment of his wiſe's 
land, or of both their lands, his wife being on the land 
and diſagreeing to it; this will be good againſt all per- 
ſons but the wife: alſo ſo it is, if one joigtenant make a 
deed of feoffment of the whole land his companion being 
then upon it; or if a man diſſeiſe me of my lands, and 
then enfeoff another thereof, whilſt I am upon the land, 
Sc. Perk I 219, 220. | 

Every gift or feoffment of lands made by fraud or 
maintenance, ſhall be void; and the diſſeiſee, notwith- 
ſtanding ſoch alienation, ſhall recover againſt the firfl diſ- 
ſeiſor his land and double damages; provided he com- 
mence his ſuit in a year after the diſſeiſin, and that the 
feoffor be pernor of the profits. Sar. 1 R. 2. c. 9. See 

fat. 11 H. 6. c. 3. 
See more fully who may make a feoffment and to whom, 


4 Co. 125: 8 Co. 42 5: Bac. Ad.. Feeffment,(D): I iu. Aby. 


Leoſfinent (E). | 


HI, Livery may be by deed; or in /aw; which latter is 
alſo called /ivery avithin wiew, 

The livery in ded, is the actual tradition of the land, 
and 1s made cither by the delivery of a branch of a tree 
or a turf of the land, or ſome other thing, in the name 
of all the lands and tenements contained in the deed; 
and it miy be made by words only without the delivery 
of any thing; as if the feoffor being upon the land, or 
at the door of the houſe, ſays to the feoffee, I am content 
that you ſhould eijoy this land acco ding tothe deed 5 or 
enter into this houſe or land, and erj;y it arc ding to the 
deed ; this is a good livery to pats the freehold, becauſe 
in all theſe caſes, the charter of feoffment makes the li— 
mitation of the eſtate, and then the words ſpoken by the 
feoftor on the land, are a ſufticient %iium to the people 
preſent, to determine in whom the freehold reſides during 
the extent of the limitation; belides, the words, being 


relative to the charter of feoffment, plainly denote an in- 


tention to enfeoff. Co. Lit. 48 a: 9 Co. 137 b. Thorow- 
geod's cafe, 6 Co. 26. Sharps caſe. 2 Kol. Abr. 7. And ſee 
Go. Jac. So. which feers contra. 

But if a man without any charter, being in his houſe, 
ſays, 1 here demiſe you this houſe, as long as live, paying 
201, per aum, this pales no freehold but only an 

7 eſtate 


eflate at will; beczuſe the word demiſe denotes only the 
extent of the limitation of the eſtate intended to be con- 
veyel; but bare words of limitation, without ſome acts 
or words to diſcover the intention of the feoffor to deliver 
over the pofleſion, are not ſutficient to convey the free- 
hold; for if a charter of feoffment be made to a man 
and dis heirs, this, without ſome other act, or word to 
give the pc leſion, only paſſes an eſtate at will, becauſe 
the act of delivery is requiſite to the perfection of the 
charter; but beides the charter of feoſfment, there muſt 
be ſome act or words to deliver over the poſſeſſion, before 
the fecfiee can enjoy it purſuant to the charter. 6 Co. 26: 

2 Rol. Abr. 7: Co. Lit. 48: Cro. Elis. 482: 9 Co. 138: Moor, 

fl. 632. 

Licery in deed is thus performed. —The fecffor, leſſor, 
or his attorney, (for this may be as eſfectually done by 
deputy or Wome as by the epa: chem:elves in per- 
ſon,) come to the land, or to the houſe; and there in the 
preſence of witnefles declare the contents of the feoft- 
ment or leaſe on which liv oy is to be made: and then the 
feaſtor, if it be of land doth deliver to the feoffee, all 
other perſons being out of the ground, a clod or turf or 
a twig or bough there growing with words to this effect, 
„ deliver thele tio you in the name of ſeiſin of all the 
lands and tenements contained in this deed.” But if it 
be of a houſe, the feoftur muit take the ring or latch of 
the door, the houſe being quite empty, and deliver it to 
the feoffee in the ſame form; and then the feoſſee mult 
enter alone and ſhut m> door, and then open it, and let 
in the others. 11 /. 48: V. Hb. 251. 

If the conveyance or ſealant be of divers lands, 
lving ſcattered in one and the ſame county, then in the 
feoftor's pottefſion, livery of ſeiſin of any parcel, in the 
name of the reit {uficeth for all; but if they be in ſeveral 
counties there mult be as many liver.es as there are 
counties, Lit. 5 414. Alſo if the lands be cut on leaſe, 
though all be in the fame county, there mult be as 
many live:1es as there are tenants; becauſe no livery can 
be made in this caſe but by the conſent of the particular 
tenant; aud the conſent of one will not bind the reit. 
Dy. 18. 

In all theſe cafes it is prudent and ufual to indorſe the 
liverv of ſeiſin on the back of the deed; ſpecifying the 
manner, place, and time, of making it, together with the 
names of the witneſles. Co. Lit. 48. 

The livery Within dete, or the livery in law, is, when 
the feoff r is not actually on the land, or in the houſe, 
but being in fight of it ſays to the teofftre, I give veu 
youler houſe, or land, go and enter into tc ſame, and take poy- 
Non of it accordingly ; this fort of livery ſeems to have been 
made at ſirſt only at the court barons, which were anti- 
ently held % die, (in the open air) in ſome oper. part 
of the manor, from whence a general ſurvey or view 
might have been taken of the whole manor, and the 
pure ciurice ealily diſtinguithed that part which was then 
to be transferred. Pollex. 47. This livery in law cannot 
be given or received by attorney, but only by the parties 
themſelves, 1 1. 48. 

This latter fort of livery alſo is not perfect to carry the 
freehold, till an afual entry made by the feoftee, becauſe 
the poſſeſſion is not actually delivered to him, but oniy 
a licence or power given him by the teoffor to take pot 
ſe lion of it; and therefore, if either the feoſtor or feoffee 
die before livery, and entry made by the tevilce, the 


FEOFFMENT III. 


livery within the view becomes ineffeQual and void; for 
if the feoftor dies before entry, the feoffce cannot after- 
wards enter, becauſe then the land immediately deſcends 
upon his heir, and conſequently no perſon can take poſ- 
ſeſſion of his land wichout an authority Celegated from 
him who is the proprietor ; nor can the heir of the feofte 
enter, becauſe he is not the perſon to whom the feoffor 
intended to convey his land, nor had he an authority from 

the feoffor to take poſſeſſion; beſides, if the heir of 


the fecffee were admitted to take poſſeſſion after his fa- 


ther's death, he would come in as a purchaſer, whereas 


he was mentioned in the feoffment to take as the repre- 


ſentative of his anceſtor, which he cannot do, ſince the 
eſtate never veſted in his anceſtor. Co. Lit. 48 5; 2 Rl. 
Abr. 3, 7: I int. 186: Moor 85: Pellex. 48. 


The livery wwithiz 5:4e2y may be made of lands in an- 


other county than where the tands lie, becauſe the tranſl. 
lation of the feud was often made at the court- baron, in 
the preſence of pares curiæ; and theſe courts being held 
ſeib dio, the pas could have a diſtin view of every part 
of the manor; and therefore were proper to atteſt this 
ſort of invelliture, though the lands were in a different 
county, for notwithſtanding that, they might have been 
part of the ſame manor, tor which the court was held. 
Co. Lit. 48 b. 

This ceremony was firſt inſtituted, that the pare; of 
the county might, upon any diſpute 3 to the free- 
hold, determine in whom it was lodged; and from thence 
be che better enabled to determine in w bom the right was, 
Hence therefore it is, that if a man makes a fecFment, 
or leaſe for life, to commence : ee, and makes li- 
very immediately, the livery is void, and only an eſtate 
at will paſſes to the feoffee; for the defign of the inflicu- 


tion would fail, if ſech liv ery were effe cual to paſs the 


freehold; for it would be no evidence, or notoriety of 
the change of ihe freehold, if after the livery made, the 
freekold Aill remained in the feoffor; the ute of the in— 
velliture would rather create than prevent the uncertainty 
of the frechold, and in many cafes would put men to 
fruitleſs trouble and expence in purſuit of their right; 
for by that means, after a man had brought his pracize 
againſ. a perſon, whom he ſuppoſed to be tenant to the 
knie and had proceeded in it a conſiderable time, the 


writ might abate by the freehold's veſting in another, by | 


virtue of a livery made before the purchaſe of the writ, 
Another reaſon why ſuch future inteielis cannot be al- 


lowed to paſs by any act of livery wes becauſe no man 


would be faſe in his purchaſe, if the operation of livery 


might create an eſtaze, to commence many years after 
the livery was made; and though they have allowed a a 


future intereit, to commence by way of leaſe, yet that 


had no ſuch ill effect in making purchaſes uncertain, be- 


cauſe antiently they were under the power of the Fee. 
holder, who by recovery might deſtroy them; and now, 
uniels ſuch Jeaſes are made upon good confiderations, 
they are fraudulent againit a purchater 3 and it is not to 
be preſumed that Jeates at preat diflances mould be pur- 
cheated for value. Crs. Eliz, 4 4507 2 Fent. 204: Co. Lit. 
217: 5 C3. 94 6. 

Hence, by the way, we may account hy a freehold 
in reverſion or remainder cannot be granted in future, 
though there no livery is neceſſary to pats it; as u 4855 
2. is tenant for life, remainder to B. in fee; A. make 
leaſe for years to C. and afterwards grants the land to 

3 Z 2 D. Cabin.“ 
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D. L abend' from Michaelmas next enſuing, for life; this 


grant to D. was adjudged void, though C. atcorned to 
it after Michaelmas, becauſe ſuch future grants create an 
uncertainty of the freehold ; and the tenant of the free 
hold being the perſon who is to anſwer the ſtranger's 
præcipe, and who was anſwerable to the lord for the ſer- 
vices, it were unreaſonable to permit him by any act of his 
own, to prevent or delay the proſecution of their right. 


Cro. Eliz. 451: 2 Vent. 204: Co. Lit. 217: 5 Co. 9450: 


2 Co. 55, Buckler's caſe: 2 And. 29: Moor 423: CG Eliz. 
450, 585: Hb. 170, 171: 5 Co. 94: 1 Rol. Rep. 261. 
In what caſes livery may be made within the view, See 
Vin. Air. Feeffment (M).—And further as to the different 
kinds of livery, Bac. Abr. Feoffment (A): Com. Dig. Feoff- 
meat (B): Vin. Abr. Feoffment (E. F.): And this Dig. tit. 


Ti very of Seifin. 


A deed of feoffment is to made by the words, Have 
granted, Bargained, enfeeffed, Oc. - 
FERA NATURE. Beaſts and birds that are wild, 


in opoſition to the tame; ſuch as hares, foxes, wild geeſe, 


and the like, wherein no man may claim a property. 
Unleſs under particular circumſtances, as where they are 


. confined, or made tame, Sc. See titles Game; Property. 
FERDFARE, from the Sax. fyrd and fare iter. ] Sign fi. | 


cat quietantiam eundi in exercitum. Fleta, lib. 1. c. 47. 

FERDWIT, Sax. ferd exercitus, & wite pœna.] Was 
uſed for being quit of manſlaughter, committed in the 
army. Fleta, lib. 1.—It is rather a fine impoſed on per- 
ſons for not going forth in a military expedition; to 
which duty all perſons, who held land, were in neceſſity 
obliged: and a neglect or omifſion of this common ſer- 
vice to the public, was puniſhed with a pecuniary mulct 
called the ferdewite. Co wel. 

FERIAL DAYS, dies fertales, ferite.] According to the 
Latin dictionary are holy days; but in the Stat. 27 H. 6. 
c. 5, Ferial days are taken for working days; all the days 
of the week, except Sunday; the week days as dillin- 


guiſhed from Sunday, the profane from the ſacred, were 


called Jirs firiales, by a charter dat. 28 Mart. 1448.— 
Ex Cartular. Ecel. Elyenfis MS. | 
FERLINGATA (FERLINGUS axo FERDLIN- 
GUD) TERRA. A quarter or fourth part of a yard- 
tand.—See titles Fardel of Land, and Fardingdeal. 
FERM. frma ] A houſe and land let by leaſe, &c, 
See title Farm. 
FERM \RY, from the Sax. feorme, victus. ] Is an hoſ- 
ical; and we read of friers of the firmary. 
| FERMISONA, The winter ſeaſon of killing deer; as 


te input pinguedinis is the ſummer ſeaſon. 


FERNIGO, A piece of walte ground where fern grows. 
Cartular. Atbat. Glafton. MS. 
" FERRAMENTUM, ferramenta,] The iron tools or 
inftruments of a mill.—E7 reparare ferramenta ad tres ca- 
rucas, i. e. the iron work of three ploughs. Lib. Nig. 
Heref. | 

FERRAN Us, An iron colour particularly applied 
to horſes, which we at this time call an #on grey. 

FERRY, A liberty by preſcription, or-the King's grant, 
to have a boat for- paſſage upon a river, for carriage of 
horſes and men for reaſonable toll: it is uſually to croſs a 
lage river. Terms de Ley, A-ferry is no more than a 
common highway; and no action will lie for one's being 
diſturbed in his paſſage, unleſs he alledge ſome particular 
damage, Oc. 3 Mud. Rep. 294. 

| 4 


| Feolary. 
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A Ferry is in reſpect of the landing: place, and not of 
the water, the water may be to one, and the ferry to 
another; as it is of ferries on the Thames, where the fer y 
in ſome places belongs to the archbithop of Canter by, 
while the mayor of London has the intereſt of the water; 
and 1n every ferry, the land on both fides of the water 
ought to belong to the owner of the ferry, or otherwiſe 
he cannot land on the other part. Sawil 11. And 
every ferry ought to have expert and able ferrymen, and 
to have preſent paſſage, and reaſonable payment for the 
paſſage. And it is requiſite to have one, who has pro- 


perty in the ferry, and not to allow every filhzrman to 


carry, and re-carry at their pleaſure, for divers inconve- 
niences; and eſpecially When a place is between the di- 
viſions of two counties, any felon may be conveyed from 
one county to another, ſecretly, without any notice. 
Sav. 14. 

A ferryman if it be on ſalt water, ought to be privi- 
leged from being preſſed as a ſoidier, or otherwile, 
Sai 11, 14. 

Owner ot a ferry cannot ſuppreſs that, and put up a 
bridge in its place without liceoce, and writ of ad quod 
dumnum; per Holt Ch. J. Show. 243, 257: Cart. 193: 1 
Salk. 12. 

If a ferry be granted at this day, he that accepts ſuch 
grant is bound to keep a boat for the public good; per 
Holt Ch. J. Show. 257. 7 

Cuſtom for the inhabitants to be diſcharged of tol!, 
may have a reaſonable beginning by agreement, as that 
the inhabitants of the town might be at the charge of 
procuring the grant, and in conſideration thereof, one 
man to find the boat, and take toll; and the inhabitants 
to pay none. Show. 257. 

A common ferry was for all paſſengers paying toll, bu: 
the inhabitants of A. were toll free. An inhabitant of A. 
may bring an action for taking toll, but not for neglect- 
ing to keep up the ferry ; becauſe the tormer is a private 
right, but the latter a public. But he cannot maintain an 
action for not paſling; for ſo, any other ſubject might 
bring an action, which would be endleſs ; but the taking 
toll was a fpecial damage, and without ſpecial damage 
he can only inci, or bring information. 1 Salt. 12. 

Tae not keeping up a /erry, has been held to be in- 
dictable, See title Bridge. 

FERSPEKEN, To ſpeak ſuddenly.— Leg. H. 1. c. 61. 

Fu STA IN CA PPI, Were ſome grand holy days, on 
which the whole chirs and cathedrals wore caps, Vits 
Ab3at. S. Alban. p. 80, 83. 

FES I ENGMEN. The Sax. Fefiuman ſigniſies a ſurety 
or pledge; and to be free of 7e/?ingmen, was probably to 
be free of franz-pledge, and not bound for any man's 
forth-coming, who ſhould tranſgreſs the law. Mu. Aug. 
10%. I. P. 123. 

FESIING PENN, Earneſt given to ſervants when 
hired or retained in ſervice, fo called in ſome NVertbern 
puts of England, from the Sax. F:/tnian, to faſten, er 
confirm. 

FE>TUM, A feaſt. Fejlum S. Michaelis, the feaſt of 
S.. Michael, &&c. 

FE>1 UM STULTORUM, The feaſt of fools. See 
Caput anni. F 

FEUD, ( Deally ) See Deailly Feud. 

FEUDAL and FEUDARY, See titles Feoda! and 


FEUDZOTE, 


F E U 


FEUDBOTE, A recompence for engaging in a feud, 


and the damages conſequent; it having been the cuſtom 
in antient times, for all the kindred to engage in their 
kinſman's quarrel, Sax. Dick. 

FEUDS, See title Tenures I. | 

FIAT, A ſhort order or warrant of ſome Judge 
for making out and allowing certain procefſes, c. 
If a certiorari be taken ont in vacation, and teſted of the 
precedent term, the Hat for it muſt be ſigned by a judge 
of the court, ſome time before the efſoin-day of the ſub- 
ſequent term, otherwiſe it will be irregular : but it is ſaid 
there is no need for a judge to fign the writ of certiorari 
itſelf; but only where it is required by ſtatute. 1 Salt. 
150. See title Certierari. 

FI.\'C JUSTITFIA. On a petition to the King, for his 
warrant to bring a writ of r in parliament, he writes 
on the top of the petition flat juſtiria, and then the writ 
of error is made out, Sc. And when the King is petiti- 
oned to redreſs a wrong, he indorſes upon the petition, 
Let right be done the party.” Dyer 385: Stamf. Prerog. 
Reg. 22. 

FICTION or LAW, Fiio juris.] Is allowed of in ſe- 
veral caſes: but it mult be framed, according to the rules 
of la; not what is imaginable in the conceptions of man; 
and there ought to be equity and poſſibility in every legal 
fition. "There are many of theſe FHrions in the 27] law; 
and by ſome civilians, it is ſaid to be an aſiumption of 
law upon an untruth, for a truth in ſomething poſfible 
to be done, but not done. God ilybin & Bartl. The 
ſeifin of the conuſee in a fine is but a fiction in our law; 
it being an invented form of conveyance only. 1 LA. 

„. 610. And a common recovery is ,die ji, a formal 
act or device by conſent, where a man is defirous to cut 
off an eflate-tail, remainders, Sc. io Rep. 42. 

By f:7ion of law, a bond made beyond ſea, may be 
pleaded to be made in the place where made, fo avit, in 
[ington in the county of Middleſer, fc. in order to try 
the ſame here; without which it cannot be done. Co. Lit. 
261. And ſo it is in ſome other caſes; but the law ought 
not to be ſatisfied with fiene, where it may be otherwiſe 
really ſati:fied ; and fidtiens in law {hall not be carried 
farther than the reaſons which introduce them neceſſarily 
require. 1 Lil. Abr. 610: 2 Haws. 320. 

FIDEM MENTIRI, Is when a tenant doth not keep 
that feal;y which he nath fern to the lord. Leg. H.1. c. 53. 

FLIEF, which we call fee, is in other countries the 
contrary to chattels: in Germany, certain diſtricts or ter- 
r:tor'es are called ; where there are fiefs of the empire. 
See this Dict. title Fee; Tenure. 

FIERI FACTAS, A judicial writ of execution, that lies 
where ju gment is had for debt or damages recovered in 
the King's courts ; by which writ the ſheriff is command- 
ed to levy the debt and damages of the goods and chattels 
of the defendant, &c. Old Nat. Br. 152. See this Dict. 
tit.e Execution. 

This writ, though mentioned in the ſtatute V. 2. 13 E. 
1. c. 18, is a writ of execution at Common law, and 1s 
called a fieri /aci.i:, vecaule the words of the writ, directed 
to the ſheriff, ar guod eri facias de tonis & catallis, c. 
and from theſe words the writ takes its denomination, 
Co Litt. 290 6. 

This writ is to be ſued out within a year and a day 
after judgment; or the judgment mult be revived by /c:re 
| Jacias; but if a, eri facia; tued in time, be not executed, 


FI- FA. 


a ſecond eri facias, or elegit may be ſued out; and it iv 
ſaid ſome years after, without a ire faciat, provided con- 
tin uances are entered from the firſt fl. fa. which it is alſo 
held may be entered after the ſecond fl. fa. taken out, ua- 
leſs a rule is made that proceedings ſhall ſtay, &:. Sid. 
59: 2 Nelf. Abr. 776. If a man recover debt againſt 4. B. 


yet he may take the body in execution by capias for the 
reſt of the debt. Rol. Abr. 904. The ſheriff on a fieri facias 
is to do his belt endeavours to levy the money upon the 
goods and chattels of the defendant ; and for that purpoſe 
to inquire after his goods, c. And the plaintiff may 
inquire and ſearch if he can find any, and give notice 
thereof to the ſheriff, who ex officio is to take and ſell 
them if he can, or if not, by a writ of wendition! exponas. 
2 (Hep. Abr. 111. 

There may be a te/ffatum fieri facias into another coun- 
ty, if the defendant hath not goods enough in the coun- 
ty where the action is laid to ſatisfy the execution; and 
the fieri factas for the ground of the 7e/atum, may be re- 
turned of courſe by the attornies, as originals are. 2 Salk, 


5 89. If all the money is not levied on a fei Facias, the 


writ muſt be returned before a ſecond execution can be 


by reciting that all the money was not levied. 1 Salt. 318. 


lie againſt him; for the defendant is diſcharged as to the 
plaintiff, and the ſheriff is now become his debtor in law; 


like action will lie againſt his executors, as it is a duty 
when levied. March. Rep. 13: Oo. Car. 387. 
If a ſheriff that hath ſeized goods by fieri facias is going 


and return his writ executed pro tanto; and he ought not 
to deliver them to the owner, by reaſon the writ of exe- 
cution is warranted by record, and therefore the diſ- 
charge thereof muit appear by record. Telv. 44. Upon 


ad valentiam of the debt; the return being filed, a mo- 


tion was made that he migat bring in the money, which 


not being done, an attachment was granted, and then the 
ſheriff appeared and prayed to amend the return, for that 
the goods were damaged by lying, and he could not get 
buyers; but it was adjudged that the return ſhall not 
be altered, for he might have returned this at fi by way of 
excrſe ; and having returned that he had levied. goods ad 
⁊alentiam, he ſhall pay the money. Sid. $07. 

The theriff cannot deliver the goods by him taken in 
execution to the plaintiff, in ſatisfaction of his debt; be- 
cauſe his authority is zo /eil the goods. Lat. 539: 1 Li! 
Abr. 611. And if a. ſheriff ſells the goods taken by fer; 


can have no remedy; though where there appears to be 
covin between the ſheriff and the buyer, the owner £1! 
have his aQton upon the caſe, A-ilw. 64: 1 Sa/b. 25, 
On a fieri facias the ſheriff has power to take any thing 
but wearing cloaths; and if the detendant hath wo 
gowns, Oc. it is faid he may ſell one. If the ſheriff exe- 
cutes a writ of eri facias, he may afterwards return 30 
cona, if there appear a prerogative writ; or, on better 
information, that the goods taken were nut the deten. 


dant's, Comb. 356, 452. 


and levy part of it by feri facias, and this writ is returned; 


iſtued; becauſe it is to be grounded on the firſt writ, . 


Where the ſheriff ſells goods which he levied by fert 
facias, and doth not pay the money, action of debt will. 


and it the ſheriff die after he hath levied the debt, the 


out of his office, he muſt deliver them to the new ſheriff, 


a fieri facias the ſheriff returned, that he had levied goods 


facias at under-price, the ſale is good, and the defendant 


By. 
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By the ſeizure of the goods, the Ter: T hath a property 
in them; but goods of a ltringor, Q, in the poileliion of 
the defendarit ſhall not be ſeized in execution; for te 
F ont Pf at his {4 il mu tate t6t7X 2 290ds they are: 
trough, if the ſheriff inquires by a jury, where the pro- 
perty is lodged, and it is found that they are the defend- 
ant's goods, when they are not, this will indemnify the 

8 mheriff. Dali. Sher. Oo: Ml Lid. 608. 


The ſheriff cannot break open the door of an houſe to 


execute a fl facins vpon the goods of the owner or o- 
cupier; but a man's houſe ſhail be a protection for his 
own goods only, and mo? for the grads of another. 5 Rep. 
91: 2 Nelj. Abr. 775. If the defendant is a benchiced 
clergyman, and the ſheriff returns quod eft c/rricus bene- 
fFeiatus, Fe. a writ ſhall go to the biſhop of the dioceſe 
to levy the debt de bonis ecelofraſticts, who thereupon ſends 
forth a ſequeſtration of the profits of the clerk's bencfice, 
directed to the churchwardens, c. But this writ of ſe— 
queſtration mult be renewed every Term. 2 7% 4, 472, 

27. 5 
By virtue of a fieri facias a term for years may be ſold, 
as well as any other goods, and without an inqueſt or 
jury: alſo corn growing may be fold. 8 Re» g6: 1 RJ. 
r $92. And if the ſheriff on a ,eri facias, Le. ſelleth 


a term for years, and after that the judgment is reveried ; - 


the term thall act be reſtored, but the money for which it 
is fold. 4 Rep. 141. 

But where a term is delivered to the plaintiff upon an 
e/ecit, and then the git is reverſed, reſtitution all be 
of the term. Crs. Fac. 245. When upon a Feri facias 
the ſheriff ſells a term; reciting it falſely, as to its com- 
mencement and ending, Cc. the ſale is void, becauſe 
there is no ſuch term, yet if he recites it generally, and 
being of divers years yet to come, ſells all the intereſt 
which the defendant had in the land, the ſale will be 

ood. 4 Rep. 74. | 
N If $4 3 is ſued on a f. fa. and the defendant 
dies before it is executed, it may be ſerved on the detend- 
ant's goods in the hands of his executor or adminiltrater, 


Cro. Eliz. 181. T'wo Feri facias's are delivered the ſame. 


day to the ſheriff againſt the ſame perſon; he is bound 
to execute that firſt, which was firſt delivered; and if he 
executes the laſt firit, he mult anſwer it to the party who 
brought the firſt, who may bring an action againſt him; 
but the execution ſhall ſtand good. 1 Salk. 330. 

A man had a judgment for debt againſt another, and on 
a fl. fa. the ſheriff took his goods in execution, but the 
plaintiff ſuffered the goods to remain in the hands of the 
debtor, and would not let the ſheriff proceed any fur- 
ther: 4. B. having alſo a judgment againſt this debtor, 
on a fieri facias, ſeized upon the ſame goods, and it was 
held good, for the former was a fraudulent execution. 
7 Md. 37, 38. | 

On a writ of fer? facias againſt one partner, the ſheriff 
muy take the goods of buin ; yet the vendee mall have 
only a moiety thereof in common with the other. Comb, 
207. By the Common law, goods were bound from the 
day of the teſte of the writ ; but by Szar. 29 Car. 2. c. 3. 


fed. 16, they are bound only from the time of delivery 


thereof, Sc. [bid, See Godb. 147. and further this Dict. 
titles Shri; Extent; Execution. | 

FIFTELN'THS, A tribute or impoſition of money 
antiently laid generally upon cities, boroughs, Sc. 


through the whole realm; ſo called, becauſe it amounted - 


FIL 


to a fteth part of that which each city or town way 
valued at, or a f/ieenth of every man's perſonal eilate ac. 
cording to a reaſonable valuation. And every town knew 
what was u cent, part, which was always the ſamo; 


whereas a ſubſidy raiſed on every particular man's lands 


— . —2—ä42— 


or goods, was adjudged uncertain; and in that regard 
the firtcenth ſeems to have been a rate formerly laid upon 


every town; according to the land, or circuit belonging 
to it. Cal. Brit. 171. f ; 

There are certain rates mentioned in Dean, for levy. 
ing this tribute yearly ; but ſince, though the rate be 
certain, it is not to be levied but by parliament, By 31 
Ed. 3. c. 13, a fifteenth was granted, for pardon, s. 
The 7 Hd. 6. c. 4, granted a ſubſidy and two f*trenth; by 
the temporaity, Sc. And in the 1,5, Fe. Alix. and 
I, 3, and 18 Jac. 1, fftecnths and tenths were granted 
for maintaining the wars, Sc. —Sce Cowell; 1 Corr. 30g x 
and this DiR. title Tires. 

FIGHTING axp QUARRE!ITING, Is prohibited 
by ſtatute, in a church, or church yard, e on pain of 
excommunication, and other corpore! puniſhment, St. 
5 6 El. 6. c. 4. See title Chyrch, ö 

FiGH UWITE, av ] A mulck for ſighting, Or 
making a quarrel to the diſtprbance of the peace. 

FIGURES, I: was moved to quath an io dictment, be. 
cauſe the year Of cur Lord in the caption was in ip res. 
But per Hale, Ch. J. the year of the King is enough, 17 J. 
78. pl. 40: Ic». 22 Car. 2. cnn: Sid. 40: Keb. 19: Sti. 
88: 2 Lev. 102. | 

The Hat. 6 Ge. 2.c. 14, Allows the expreſing numbers 
by figures in all writs, Lc pleadings, rules, orders and in— 
dictments, Sc. in courts ef juſtice, as have been com- 
monly uſed in the ſaid courts, notwithilanding any thing 
in the Sat. 4 Geo. 2. 26. See titles leading; £rrer ; 
Amendment. . 

FILACER, FILAZER ou FILIZER, F:l:z2rins, from 
Lat. Filum.] An officer of the court of Comin Plas, ſo 
called, as he files thoſe writs whereon he makes out pro- 
ceis. There are fourteen of theſe fazer; tn their ſeveral 
diviſions and counties, and they make forth 4/1 writs and 
proceſies upon original writs, ifluing out of Chancery, 
as well real, as perſonal and mixed, returnable in that 
court: and in actions merely perfonal, where the defend- 
ants are returned ſummoned, they make out pores or at- 
tachments ; which being returned and executed, if the 
defendant appears not, they make forth a di//ringas, and 
ſo ad infinitum, or until he doth appear; if he be returned 
nivil, then proceſs of capias infinite, Cc. They enter 
all appearances and ſpecial bails, upon any proceſs made 
by them: and make the firſt cine faczas on ſpecial bails, 
writs of hab:as corpus, diftringas nuper wicecomitem wel ba'li- 
dum, and all fuperſedras's upon ſpecial bail: in real ac- 
tions, writs of view, of grand and petit cape, of avizher- 
uam, Sc. allo writs of adjvurnment of a term, in caſe of 
public diiturbance, Ye. 

And until an order of court, 14 Zac. 1, they entered 
declarations, imparlances and pleas, and made out writs 
of execution, and divers other judicial writs, after ap- 
pearance : but that order limited their proceedings to all 
matters before appearance, and the prothonotaries to all 
after. The filazers of the Common Pleas have been officers 
of that court before the Stat. 10 H. b. c. 4, wherein they 
are mentioned: and in the King*;s Bench, of later times, 
there have been lasers, who make out proceſs upon 

; original 


FILE 


original arits returnable in that court, on actions in 
general, ; ; ; 

FILE, Tilacium.] A thread, ſtring or wire, upon which 
writs, and other exhibits in courts and offices are faſtened 
or fil:d, for the more ſafe keeping and ready turning to 
the ſame. A le 18 a record of the court; and the ling 
of proceſs of a court, makes it a record of it. 1 Lil. 
112. An original writ may be fed after judgment given 
in the cauſe, if ſued forth before; declarations, Sc. are 
to be filed: and affidavits mult be fled, ſome before read 
in court; and ſome preſently when read in court. Bid. 
113. Before fling a record removed by certicrari, the 
juſtices of B. K. may refuſe to reccive it, if it appears to 
be for delay, Zc. and remand it back for the expedition 
of juſlice: but if the cin be once fil:d, the proceed- 
ings below cannot be revived. An indictment, &c, can- 
not be amended after filed. See this Dict. ticles Cærtiorari: 
Amendment. | 

FIELD-ALE os FILKDALE; A kind of drinking in 
the Hell, by bailiffs of hundreds; for which they gathered 
money of the inhabitants of the hundred to which they 
belonged : but it has been long {lince prohibited. Brat: 

Inſt. 307. 

FILICETUM, A ferny ground — Co. Lit. 4. 

FLLIOLU>, Is properly a little fon; a godſon.—Dęd. 
Warwict b. 697. 

FILUM AQUE, The thread or middle of the ſtream 
where a river parts wo lordſhips: Er habeant iflas buttas 
hie ad flum aquꝶ pridi,r. Mon. Ang. tom. 1. F. 390. 
File du Mer the tiigh tide cf che fea. Rot. Parl. 11 H. 4. 
It is alſo the middle of any river or ſtream which divides 
counties, town!lips, parithes, manors, hberties, Wc, 

FINDERS, Mentioned in ſeveral ancient tftatutes, 
ſeem to be the ſame with tho witch we now call Searchers 
who are imployed for the diicovery of goods imported, or 
exported, without paying culton, See title Ce. 


FINE OF LANDS. 

Tur Law on this ſubject, of itſelf very extenſive, is alſo 
cloſely implicated with that of Recoverics - definition 
of both terms is therefore here given, with ſome idea of 
the diltin& nature of thoſe aſſurances, -It might per- 
haps have been eligible to have brought together the law 
on both thoſe ſubjects, but that was, to the preſent editor, 
more defirable than practicable, See therefore this Dict. 
title Recorrery, for what relates excluively thereto, 

A FINE. Finis, or Finaii: Concordia; from the words 
with which it begins; and alſo from its effect iq putting 
2 ful end to all luits and contentions. ] A ſolema ami- 
cable agreement o compolition of a ſuit, (whether that 
ſuit be real or fictitious,) made berween the demandant 
and tenant, with the conſent of the judges; and enrolied 
among the records of the court, where the ſuit was com- 
meuced ; by which agreement freeliold property may be 
transferred, ſettled and limited. See CY on Fixes, 1it 
edit. 4, 89, 92. 


Shepherd ſuys, ſometimes it is taken for“ a final agree- 


ment or conveyance upon record tor the ſettling aud ſe— 
curing of lands and tenements ;”” and ſo id is deftignated 
by ſome to be,“ an acknowledgement, in the king's court, 
ct the land or «ther things to be his right that doth com- 
plain:“ and by others ““ a covenant made between par- 
ties and recorded by the juſtices:“ and by others ** a 
friendly, real, ald final agreement amongſt parties, con- 


. unleſs they claim within five years. 


— 
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FINE. 


cerning any land, or rent, or other thing whereof any ſuit 
or writ is hanging between them in any court:“ and by 
others more fully ** an inflrument of record of an agree- 
ment concerning lands, tenements, or hereditaments 
duly made by the king's licence, and acknowledged by 
the parties to the ſame, upon a writ of covenant, writ of 
right, or ſuch like, before the Juſtices of the Common 
Pleas or others thereunto authoriſed, and engroſſed of re- 
cord in the ſame court; to end all controverſies thereof, 
both between themſelves which be parties and privies to 
the ſame, and all ſtrangers not ſuing or claiming in due 
time.” Shep. Touchſt. c. 3; and the authorities there 
cited. 

The moſt diſtinguiſhable properties of a Fine are, 1, 
The extinguiſhing dormant titles by barring {{ran;er:; ; 
2. Barring the 2% 
in tail immediately. [But not barring the remainders or 
re verſions, which depend on the eſtate-tail barred ; ex- 


cept where the tenant in tail has the 7nnediate re c 


in feein himſelf. See Cie on Fines, 2d elit. 176: 1 
Show. 370: 1 Salk. 338: 4 Med. 1.] 3. Binding Fem's 
Covert, ſee pot, IV. — Theſe conitiitute the peculiar qua- 
lities on account of which a Fine is moſt uſually, if not al- 
ways, reſorted to, as one of the molt valuable cf the Cen- 
mon A/Jurances of the realm: being now in fact g /ietiticus 
proceeding to transfer or ſecure real property by a mode more 
eficacious than ordinary convevyanzes. 1 Il. 121 a. rote 
1,2: —for which ſee, at full length, Mr. Hergrave's ex- 
cellent Abridgement of the Hiſtory of Fines and their 
purpoſes. 

Fines being agreements ſolemaly made in the King's 
courts were decmed to be of equal notoriety with judg- 
ments in writs of right; and therefore the common law 
allowed them to have the ſame quality of barring all 
who ſhould not claim within a year and a day. See Pd. 
257. Hence we may probably date the origin and fre- 
quent uſe of Fines as ſeigned proceedings. | ut this 
puiſſance of a Fine was taken away by Sar. 34 E. z. c. 
16: and this ſtacute continued in force till Hat. 1 Ri. 3. 
6. 7.and4 #7. . c. 24; which revived the ancient law, 
though with ſome change; proclamations being required 
to make Fines more notorious, and the time for claiming 
being eniarged, from a car ard a day to five years. See 
po, I. The force of Fines on the rights of flrangets 
being thus regulated it has ever fince been a common 
practice io levy them merely for better guarding a title 
againſt claims, which, under the common ſtatutes of li- 
mitation, might ſubiit with a right of ex y for 20 yerrs; 
and with aright of a&.o tor a much Junger time. 1 7:/; 
abi ſupra and fee pf. 

A R:covtry-—in its molt extenſive ſenſe is a reſtitu- 
tion to a former right by the jolemn judgment of a caurt 
of juſtice. In its general acceptation a Common Reco wery it 
a judgment in à fftitious ſuit, brought sgainſt the te- 
nant of the freehold, obtained in Gaftquence cf a de- 
fauit made by the perſon who is laſt vouched to voir 
ron ty in ſuch fictitious ſuit. Crai/e os Recoveries, 1, 1:9; 
121137 


The Common Recovery that tz uſd tor aſfuranceoſlan! 


is nothing cite but fo fit or a certain form or cutſe— 


ſer down by law to be.obſerved for the better alluring of 
lands ard tenen ents to men. Aud this i, ſomes hat after 
the example of Recovery upon title, which is without 
couſcut and coitraty ty the wle him ain whom the 

lame 
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FINE or LANDS. 


Tame is had: for there is in this a colourable ſuit, wherein 
there is a demandant who is called the recoveror, and 
a tenant who is called the feceveree; and one that is 
called (or vouched) to warrant upon a {ſuppoſed warranty, 
who 1s called the vouchee. Shep. Tor. hj?.c. 3. and the 
a ithorities there cited. | 

- Conſidered as a legal aſſurance or conveyance, it is a 
Fiction of law, adopted for the purpoſe of deſtroying that 
ſpecies of perpetuity which was created by the ſtatute ae 
elonis; (13 E.1./.1 c.1;) and whereby ail terants intail are 


enabled, by purſuing the proper form, to bar their eftates- 


tail. 10 Rep. 37. And not only this, but it is alſo a bar 
to ALL remazuders and rever/rons depending on ſuch eſtate- 
tail ſo barred ; and to all charges and incumbrances created 
hy the perſons in remainder and reverſion. 1 Rep. 62. 
But a common recovery does not bar an executory deviſe 
unleſs the executory deviſee comes in as a vouchee. Fearn? 


305: Piget 134: Cro. Jac. 590: Palm. 131 —And by 


Star. 21 H. 8. c. 15, nv eſtate held by ſtatute-merchant, 
ſtaple, or elegit ſhall be avoided by means of a feigned 
recovery. And fee alſo this Stat. and Stat. of Glucefter, 
1E.1.c.11, as to termors for years. 

Dierixcrioxs. Though a Recovery, generally ſpeak- 
ing, is a more extenſive ſpecies of conveyance than a 
Fine to guard an eſtate againſt all claims and incumbrances, 
yet the operation of each is not ſeldom neceſſary in aid 
of the other. A Fine is therefore often levied for the 


purpoſe of creating a good tenant to the præcipe, on 


which the Recovery is ſuffered: and a Recovery 1s fre- 
quently ſuffered in order to operate as a diſcontinuance 
of an eſtate tail, for the purpoſe of barring remainders 
or reverfions depending on ſuch eſlates-tail; and thus a 
conveyance by Fine and Recovery, if unreverſed, bars all 
the world. 

A Fine is technically ſaid to be /evied—A Recovery to 
be /+fered —Good writers however have but too fre- 
quently confounded the terms, 

The Student may now purſue his enquires under the 


following heads: 


I .Generally, of the Nature, ſeveral Kinds, aud Eęgect, 
of a Fine. 
II. Further, of the various Sorts of Fines ; and how a 
Fine operates. 
III. Of avhat Things a Fine may be levied. 
IV. B y chem, and to whom it may be levied ; and ſee 
poſt VI. 
V. Before x:hom, and in what Manner it may be levied. 
VI. WW ho may be barred by a Fine, and who not. 


VII. Hyd Fine may be reverſed, for Error or Fraud; 


and of amending Fines. 
J. Under this head it will be neceſſary to explain, 1, 
The nature of a Fine. 2, Its ſeveral kinds. 3, Its force 


and effect. 


1. A Fine is ſometimes ſaid to be afeoffment of record; 
Co. Lit. 50: though it might with more accuracy be 
called an a: knowledgement of a feoffment on record. 
By which is to be underſtood, that it has at leaſt the 
ſame force and effect with a feoffment, in the conveying 
and aſſuring of lands: though it is one of thoſe methods 
of transferring eſtates of freehold by the common Jaw, 


in which livery of ſeiſin is not neceſſary to be actually 


given ; the ſuppoſition aud acknowledgment thereof in 


2 ecurt o 


frecord, however EQiiious, inducing an equal 


notoriety. But, more particu'arly, a Fine may be de. 
ſcribed to be an amicable compoſition or agreement of a 
ſuit, either actual or fictitious, by leave of the king or 
his juſtices ; whereby the lands in queſtion become, ce 
re acknowledged to be, the right of one of the parties, 
Co. Litt. 120. la its original it was founded on an ar. 
tual ſuit, commenced at law fer recovery of poſſeſſion 
of the land or other hereditaments; and the pofletiio 
thus gained by ſuch compolition was found to be {@ ſur? 
and effectual, that fictitious actions were, and continue 
to be, every day commenced, ſor the ſake of obtainin” 
the ſame ſecurity. | 3 
Fines are of equal antiquity with the firſt rudiments of 
the law itſelf; are ſpoken of by Clauvil. J. 8. c. 1, and 
Bratten.l. 5, tr. 5. c. 28, in the reigns of Herry I, and 
Henry III; as things then well known and long eltablichey; 
and inſtances have been produced of them even prior to 


the Norman invaſion. Pld. 369. So that the Sat. 18 


E. 1, called modus le uandi fires, did not give them origi- 
nal, but only declared and regulated the manner in 
which they ſhould be levied, and carried on, And thit 
is as follows : 


Firſt ; The party to whom the land is to be conveyed 


or ailured, commences an action or ſuit at lav agninit 
the other, generally an action of covenant, though a Fine 
may alſo be levied on a writ of me/re, of warrantia chart, 
or de conſuctudinibus et ſervitiis ; ( Finch L. 278 ;) by ſuing 
out a writ of prcipe called a writ of covenant: the foun- 
dation of which is a ſuppoſed agreement or covenant, that 
the one ſhall convey the lands to the other; on the breach 
of which agreement the action is brought. On this writ 
there is due to the king, by antient prerogative, a primer 


ne, or a noble for every five marks of land ſued for; 


that is, one-tenth of the annual value. 2 /. 5 11.— he 


ſuit being thus commenced, then follows: 


Secondly; The /icentia concordandi, or leave to agre: 
the ſuit : for, as ſoon as the action is brought, the de- 
fendant, knowing himſelf to be in the wrong, is ſup— 
poſed to make overtures of peace and accommodation to 
the plaintiff; who accepting them, but having upou 
ſuing out the writ, given pledges to proſecute his uit, 
which he endangers if he now deſerts it without licence, 
he therefore applies to the court for leave to make the 
matter up. This leave is readily granted, but for it there 
is alſo another Fine due to the king by hie prerogative, 


which is an ancient revenue of the crown, and is called 


the 4ing*s fil ver, or ſometimes the pot fine, with reſpect 
to the primer fine before-mentioned. And it is as much 
as the primer fine, and half as much more, or ten {hi!lings 
for every five marks of land; that is, three twentieths 
of the ſuppoſed annual value. 5 Rep. 39: 2 Int. 511: 

Stat. 32 Geo, 2. c. 14. | 
Thirdly comes the concord, or agreement i:{e!f, after 
leave obtained from the court ; this is uluaily an ac- 
knowledgment from the deforciants (or thote who keep 
the other out of poſſeſſion) that the lands in queition are 
the right of the complainant. And from this acknow- 
ledgment, or recognition of right, the party lexying the 
Fine is called the cogyizor, and he to whom it is levied the 
cogniace. This acknowledgement muit be made either 
openly in the Court of Common Pleas, or before the Lord 
Chief Juſtice of that court, or elſe before one of the 
judges of that court; or two or more commiliioners in 
the country, empowered by a ſpecial authority called 4 
. writ 
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writ of aedimus poteflatem; which judges and commiſ- 


ſioners are bound by S. 18 E. 1. . 4, to take care that 
the cognizors be of full age, ſound memory, and out of 
prifon. If there be any feme covert among the cogni- 
zors, ſhe is privately examined whether ſhe does it wil- 
lingly and freely, or by compulſion of her huſband. 

The concord being the compleat Fine, it ſhall be ad- 
judged a Fine of that term in which the concord was 
made, and the writ of covenant returnable. 1 Salk. 341. 
A concord cannot be of any thing but what is contained 
in the writ of covenant : and the note of the Fine remain- 
ing with the Chirographer, it hath been held, / principale 
recordum. 3 Leon. 234. 

Though-one concord will ſerve for lands that lie in 
divers counties; vet there mult be ſeveral writs of cove- 
nant. 3 Inft. 21: Dyer 227. A concord of a Fine may have 
an exception of part of the things mentioned therein: 
and if more acres are named, than a man hath in the 
place, or are intended to be paſied; no more ſhall paſs 


by the Fine than is agreed upon. 1 Leon. 81: 3 Bali. 


17, 318. 
: BY theſe acts all the eſſential parts of a Fine are com- 
pleated : and if the cognizor dies the next moment after 
the Fine is acknowledged, provided it be ſubſequent to 
the day on which the writ is made returnable, flill the 
Fine (hall be carried on in all its remaining parts. Comb. 
71. See pot. VII. 

Fourthly, comes the zoe of the Fine: which is only an 
abſtract of the writ of covenant, and the conccrd ; nam- 
ing the parties, the parcels of land, and the agreement; 
this mutt be enrolled of record in the proper office, by di- 
rection of Sr. 5 H. 4. c. 14. 

The fifth part is the fee of the Fine, or concluſion of 
it: which includes the whole matter, reciting the par- 
ties, day, year and place, and before whom it was ac- 
knowledged or levied. Of this there are indentures made 
or engroſſed at the Chirograpker's office, and delivered 
to the cognizor and the cognizee; uſually beginning 
thus,“ Hec eft finalis concordia; This is the final agree- 
ment ;” and then reciting the whole proceeding at length, 
And thus the Fine is completely levied at common law. 

By ſeveral ſtatutes, ſtill more ſolemnities are ſuperadded, 
in order to render the Fine more univerſally public, and 
leſs liable to be levied by iraud or covin. And firſt, by 
S:. 27 E. I. c. 1. the note of the Fine ſhall be openly 
read in the court of Common Pleas, at two ſeveral days 
in one week, and during ſuch reading all pleas ſhall 
ceaſe. By Stat. 5 H. 4. c. 14: 23 Eliz.c. 3, all the pro- 
ceedings on Fines, either at the time of acknowledgement, 
or previous, or ſubſequent thereto, ſhall be enrolled of 


record in the Court of Common Pleas. By Sz. 1 Ric. 3. 


c. 7, confirmed and enforced by S?. 4 Hen. 7. c. 24, the 
Fine, aftur engroſſment, ſhall be openly read and pro- 
claimed in court (during which all pleas ſhali ceaſe) ſix- 
teen times; viz four times in the term in which it is 
made, and four times in each of the three ſucceeding 
terms; which is reduced to one in each term by S.. 31 
Elia. c. 2; and theſe proclamations are indorſed on the 
back of the record. It is alſo enacted by Sr. 23 Els. c. 3, 
that the Chirographerof Fines ſhall, every term, write out 
a table of the Fines levied in each county in that term, 
and ſhall affix them in ſome open part of the Court of 
Common Pleas all the next term, and ſhall alſo deliver 
the contents of ſuch table to the ſheriff of every county, 
Vol. I. | 
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who ſhall at the next aſſiſes fix the ſame in ſome open 
place in the court, for the more public notoriety of the Fine. 


2, Fins, thus levied are of four kinds: 

Fit, What, in law French, is called a Fine ““ far cog- 
nizance de droit, come ces que il ad de fon done; or, a Fine 
upon acknowledgment of the right of the cognizee, as 
that which he hath of the gift of the cognizor. This is 
the beſt and ſureſt kind of Fine, for thereby the deforciant, 
in order to keep his covenant with the plaintiff, of con- 
veying to him the lands in queſtion, and at the ſame 
time to avoid the formality of an actual feoffment and 
livery, acknowledges in court a former feoffment or 
gift in poſſeſſion, to have been made by him to the plain- 
tiff. This Fine therefore is ſaid to be a feoffment of 
record; the livery, thus acknowledged in court, being 
equivalent to an actual livery : fo that this aſſurance is 
rather a confeſſion of a former conveyance, than a con- 
veyance now originally made; for the deforciant, or cog- 
nizor, acknowledges, cogno/cit, the right to be in the 
plaintiff, or cognizee, as that which he hath, de en done, 
of the proper gift of himſelf, the cognizor. 

Secondly, a Fine ** ſur cognizance de droit tantum, or, 
upon acknowledgment of the right merely ; not with 
the circumſtance of a preceding gift from the cognizor. 
Ibis is commonly uſed to pals a recerfonary intereſt, 
which is in the cognizor. For of ſuch reverſions there 
can be no feoffment, or donation with livery ſuppoſed; 
as the poſſeſſion during the particular eſtate belongs to 
a third perſon. Mer. 629, It is worded in this man- 
ner, “that the cognizor acknowledges the right to be 
ia the cognizee; and grants for himſelf and his heirs 
that the reverſion, after the particular eſtate determines, 
ſhall go to the cognizee.” Ve. Symb. p. 2.9 95 

Thirdly a Fine © far conceſſit,“ is where the cognizor, 
in order to make an end of diſputes, though he acknow- 
ledges no precedent right, yet grants to the cognizee an 
eltate de novo, uſually for life or years, by way of ſup- 
poſed compoſition. Ard this may be done referving a 
rent, or the like; for it operates as a new grant. g. 
P. 2.5 66. 

Fourthly, A Fine, ur done, grant, et render, is a 
double fine, comprehending the Fine /ur cognizance de droit 
come ceo, Oc. and the Fine fur conceſit: and may be uſed 
to create particular limitations of eſtate: and this to 
perſons who are ſtrangers, or not named in the writ of 
covenant ; whereas the Fine /ur cognizance de droit come ceo, 
Sc. conveys nothing but an abſolute eſtate, either of in- 
heritance or at leaſt of freehold. Salk. 340. In this laſt 
ſpecies of Fines, the cognizee, after the right is acknow- 
ledged to be in him, grants back again or renders to the 
cognizor, or perhaps to a ſtranger, ſome other eſtate in 
the premiſes. But, in general, the firſt ſpecies of Fine, 
fur cognizance de droit come ceo, Ac. is the moſt uſed; as 
it conveys a clear and abſolute freehold, and gives the 
cognizee a ſeiſin in law, without any actual livery ; and 
is therefore called a Fine executed; whereas the others 
are but executory. See 2%. II. 

3. The force and et of a Fine, principally depend, at 
this day, on the common law and the two ftatutes, 4 H. 
7. c. 24: and 32 fl. 8. c. 36. The antient common law, 
with reſpect to this point, is very forcibly declared by 
the S:.18 E. 1. fl. 4, in theſe words, © And the reaſon, 
why ſuch ſolemnity is required in paſſing a Fine, is this, 
becauſe the Fine is ſo high a bar, and of ſo great force, 

44A and 


FINE or 


and of a nature ſo powerful in itſelf, that it precludes not 
only thoſe which are parties and vrivies to the Fine, and | 
their heirs, but all other perſons in the world, who are of 
fall age, out of priſon, of ſound memory, and within the 
tour ſeas, the day of the Fine levied; unleſs they put in 
tacir claim on the foot of the Fine within a year and 
a day.“ But this doQrine of barriug the right by - 


LANDS: L 


dower; (See Cruiſe: Ptppet;) yet if a jointreſs after her 

| kuſhand's death Jevies a Fine or ſuffers a Recovery with- 
cout the conſent of the heir, or the next perſon entitled 
to an eſtate of inheritance, the Fine or Recovery is void, 
and is alſo a forfeiture of her eſtate, by Sat. 11 H.7,c, 
20. See ro} IV, | 
Pr1<ic; to a Fine are ſuch as are any way related to 
the parties who levy the PFine, and claim under them 
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e/aim, was aboliſhed for a time by 34 E. 3 c. 16. which 
admitted perſons to claim, and falſify a Fine, at any in- 
definite diltance, Litt.h 441; whereby as Sir Fdavard 
C:ke obſerves, 2 Ia. 581, great contention aroſe, and 
few men were ſure of their poſſeſſions, till the parliameut 
held in 4H. 7, re formed that miſchief, and excellently mo- 


derated between the latitude given by the ature, and the 


rigour of the common law. For the ſtatute then made 
(Stat. 4 H.. c. 241,) reſtored the doctrine of non claim, 
but extended the time of claim. So that now, by that 
Natute, the right of all ſtrangers whatſoever is barred, 
unleſs they make claim, by way of action or lawful en- 
try, not within one year and a day, as by the common law, 
but within fue years after proclamations made: except 
teme coverts, infants, priſoners, perſons beyond tke ſeas, 
and ſuch as are not of whole mind: who have five years 
allowed to them and their heirs after the death of their 
huibancs, their attaining full age, recovering their li- 
berty, returning into Euglaud, or being reſtored to their 
right mind. 

It ſeems to have been the intention, to have covertly, 
by this ſtatute, extended Fines to have been. a bar of 
eltates-tail. But doubts having ariſen whether they 
zouid, by mere implication, be adjudged a ſufficient bar, 
which they were expreſsly declared act to be by the ſta- 
tute dedonis; the St. 32 H. 8. c. 36, was thereupon made; 
which removes all difficulties, by declaring that a Fine 
tovied by any perſon of full age, to whom, or to whoſe 
2n-eltors lands have been entailed, ſhall be a perpetual 
Har to them and their heirs claiming by force of ſuch en- 
tail: unleſs the Fine be levied by a woman aſter the 
death of her huſband, of lands which were, by the pitt 
of him, or his anceſtors, aſſigned to her in tail for her 
jointure; or unleſs it be of lands entailed by Act of Par- 
liament or letters patent, and whereof the reverſion be- 
longs to the crown. See Stat. 11 Hen. 7. c. 20, 

From this view of the common law, regulated by 
theſe ſtatutes, it appears, that a Fine is a ſolemn con- 
veyance on record from the cognizor to the cognizee; and 
that the perſons bound by a Fine are Parties, Privzes, and 
Strangers. 

The Parties are either the cognizors, or cognizees ; 
and theſe are immediateiy concluded by the Fine, and 
barred of any latent right they might have, even though 
under the legal impediment of coverture. And indeed, 
2s this is almoſt the only act that a eme covert, or married 
woman, is permitted by law to do, (and that becauſe 
the is privately examined as to her voluntary conſent, 
which removes the general ſuſpicion of compulſion by 
her huſband, ) it is therefore the uſual and almoſt the only 
ſafe method, whereby ſhe can join in the ſale, ſettlement, 
or incumbrance, of any eſtate, See p. IV. 

Though a wife may thus join her huſband in either a 
Fine or Recovery to convey her own eltate and inheri- 
tance, or an eſtate ſettled upon her by her huſband as her 
jointure, or to convey the huſband's eſtates diſcharged of 


0 


by any right of blood, or other right of repreſen- 
tation. Such are the heirs general of the cognizor; the 
iſſue in tail ſince the ſtatute of H. 8; the vendee; the de- 
viſee; and all others who mult make title by the perſons 
who levied the Fine. For the act of the anceſtor ſhall 
vind the heir, and the a of the principal, his ſubſtitute, 


or ſuch as claim under any conveyance made by him ſub- 


_ ſequent to the Fine fo levied. 3 Rep. 87. 


Strangers to a Fine are all other perſons in the world, 
except only parties and privies. And theſe are alſo 
bound by a Fine, unleſs within five years after procla- 
mation made, they interpoſe their claim; provided they 
are under no legal impediments, and have then a preſent 
intereſt in the eſtate. The impediments, as hath before 
been ſaid, are coverture, infancy, impriſonment, inſa- 
nity, and abſence beyond ſea; and perſons, who are 
thus incapacitated to proſecute tkeir rights, have five 
years allowed them to put in their claims after ſuch im- 
pediments are removed. Perſons alſo that have not a 
preſent, but a future intereſt only, as in remainder or 
reverhon, have five years allowed them to claim in, from 
the time that ſuch right accrues. Co. Lit. 372. Andif 
within that time they neglect to claim, or (by the Sat. 
4 Aun. c. 16,) if they do not bring an action to try the 
right, within one year after making ſuch claim, and pro- 
ſecute the ſame with effeR, all perſons whatſoever are bar- 
red of whatever right they may have,by force of the ſtatute 
of non- claim. See this Dict. title Claim. | 

But, in order to make a Vine of any avail at all, it is 
neceſlary that the parties ſhould have ſome intereſt or eſ- 
tate in the lands to be affected by it. Elſe it were poſſible 
that two ſtrangers. hy a mere conſederacy, might defraud 
the owners by levying Fines of their lands; for if the at- 
tempt be diſcovered, they can be mo /uf/erers, as to the 
eſtate in queſtion, but muſt only remain in Aan gu; 
whereas if a tenant for life levies a Fine, it is an abſo- 
lute forfeiture of his eſtate to the remainder-man or re- 
verſioner, if claimed in proper time. Co. Lit. 25 1. It is 
not therefore to be ſuppoſed that ſuch tenants wall fre- 
quently run ſo great a hazard; but if they do, and the 
claim is not duly made within five years after their re— 
ſpective terms expire, the eſtate is for ever barred by it. 2 
Lev. 5 2. Vet where a ſtranger, whoſe preſumption cannot 
thus be puniſhed, officioully interferes in an eſtate which 
in no wile belongs to him, his Fine is of no effect: and may 
at any time be ſet aſide (unleſs by ſuch as are parties or 
privies thereunto) by pleading that partes fints nihil habuce 
runt.“ Hob, 334. And even if a tenant for years, who 
hath only a chattel intereſt and no freehold in the land, 
levies a Fine, it operates nothing, but is liable to be de- 
feated by the ſame plea. 5 Rep. 123: Hard. 401. See 
p23, V II.—Wherefore when a leſſee for years is diſpoſed 


to levy a Fine, it is uſual for him to make a feoffment 
firlt, to diſplace the eſtate of the reverſioner, and create 
a new freehold by diſſeiſſin. Hardr, 402: 2 Lev. 52, See 
this Dict, title Recovery, 


In 


In order to punith criminally ſuch as thus put the 
eſtate of another to the hazard, as far as in them lies, the 
Stat. 21 Fac. 1.c. 26, makes it felony without beneſit of 
clergy to acknowledge or procure to be acknowledged, 
any Fine, Recovery, Judgment, &c. in the name of 
any perſon not privy or conſenting to the ſame, 


II. Fives are generally divided into thoſe with, and 
without, proclamations; that with proclamations, 1s 
termed a Fine according to the ſtatutes 1 R. 3. c. 7: 4 U. 
7. c. 24. And ſuch a Fine, every Fine that is pleaded is 
intended [ſuppoſed] to be, if it be not ſthewn what Fine 
it is. 3 Rep. 85. 

Ff renant ia tail levies a Fine, and dies before all the 
proclamations are made, though the right of the eſtate 
tail deſcends upon the iſſue, immediately on the death of 
the anceſtor, yet if proclamations are made afterwards, 
ſuch right ſhall be barred by the Fine, by the ſtatutes 4 
I. 7. c. 24; 32 U. 8. c. 36: 3 Rep. 84. | 

The Fine wwirhont proclamations is called a Fine at th: 
Common Law, being levied in ſuch manner as was uſed 
before the Kat. 4 H. 7. c. 24 ; and is ſtill of the like force 
by the common law, to diſcontinue the eſtate of the cog- 
niſor, if the Fine be executed. A Fine alſo 2 or vi- 
out proclamations is either executed or execiutory : A Fine cæ- 
ecuted is ſuch a Fine as of its own force gives preſent pot- 
ſeſſion to the cogniſee, without any writ of ſeiſin to enter 
on the lands, Oc. as a Fine /ar copnifance de droit come ceo ; 
and in ſome reſpects a Fine / Releaſe, Ze, is ſaid to be 
executed, A Fine executory doth not execute the poſſeſſion 
in the cogniſee, without entry or action, but requires a 
writ of ſeiſin; as the Fine % conugauct de droit tantum, 
c. unleſs the party be in poſſeſſion of the lands; for, 
it he be in poſſeſſion at the time of levying the Fine, 
there need not be any ſuch writ, or any execution of the 
Fine; and then the Fine will enure by away of extinguiſhment 
cf right, not altering the eſtate or poſſeſſion of the cog- 
niſee, however it may better it. ,. 5 20. | 

Since the ſtatute of uies, 27 H. 8, writs of poſſeſſion are 
never ſued out where Fines are levied to uſes; for the 
ſtatute executing the poſſeſſion to the uſe, the cogniſee is 
immediately ia poſſeſllon without attornment; and by 
tat. 4 5 An. c. 16, attornment after a Fine is become 
unneceſſary, Booth, 250: Pig. 49: Cruiſe 59. 

Fines are likewiſe nge or double ; /ingle, where an eſtate 
is granted by the cogniſor to the cogniſee, and nothing 
is thereby rendered back again from the cogniſee to the 
cogniſor. The double Fine is that which doch contain a 
grant or render back again from the cogniſee, of the 
lard itſelf ; or of ſome rent, common, or other thing 
out of it, and by which remainders are limited, Sc. // est. 
© 21, zo. A Fine is alto {ometimes called a double Fine, 
when the lands lie in ſeveral counties. 

Lands that are bought of divers perſons may paſs by 
one Fine, and then the writ of covenant mult be brought 
by all the vendees again! all the vendors, and they mult 
every one of them warrant for himſelf and his heirs ; and 
ſuch a Fine is good. Shep. Tovwclfe. c. 2. p. 19. And ſuch 
tent Fines ſeem reaſonable, when the ſeveral purchaſes are 
of ſmall value, though they are ex gratid. See Il . en 
Hines, 47 3 Where an order of the Chancellor is inferted, 
authorizing the curſitor to itay the writ when there is 
more than one demandant and one deforciant, except co- 
parceners, jointenants and tenants in common. It is 
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now the praftice to permit two ſeparate purchaſes to be 
comprized in one Fine on an affidavit that the value of 
them together does nat exceed 200 7. 

The fürſt Find of Fine r cogvixauce de droit come cen, c. 
is a fngle Fine levied with proclamations, according to 
the Srat.4 H. 7. c. 24. Its, as bas been already ſaid, the 
principal and fur? find ef Fine: and this becauſe it is ſaid 
to be executed, as it gives preſent peliefion (at leaſt 
in law) to the copnilee, ſo that he needs no writ of hab, 


Vac. ſciſi iam, or other means for execution thereof; for 


it admits the poſſeſũon of the lands, of which the Fine 18 
levied, to paſs by the Fine, ſo that the cogniſee may enter 
and the eſtate is thereby in him, to ſuch utes as are de- 
clared in the deed to lead the uſes thereof; but if it be 
not declared by deed to what ule the Fine was levied, 
ſuch Fine ſhail be to the uſe of the coguiſor that levied 
the ſame. 2 I. 513. It the cogniſee of a Fine levied ot 
lands, pay money unto the cogniſor at the time of the 
Figze levied, and there is no uſe declared of the Fine, the 
law will conſtrue the Fine to the uſg of the cognilee : 
and if there be no money paid by the coguiſee, nor anv 
uſe declared, the Fine thail enure to the cogniſor that 
levied it, Peſch. 23 Car. B. R. Where a Fine is levied 
to the ule of two perſons in tail, Sc. in confideration of 
marriage, though the deed to lead its uſes doth nor 
mention any marriage had between them, yet it hath been 
adjudged, that the eftate tail is executed before martian: : 
for the Fine doth carry the ules, and they are perfected 
by the Fine, notwithſtanding the conſideration is per- 
feed afterwards; but without a Fine, the marriage mult 
be had, before any uſe could ariſe. 1 Leon. 138. 

It a feme covert alone declares the uſes of a Fine in- 
tended to be levied by hutband and wife of her land, and 
the huſband alone declares other uſes; it hath been held 
that both declarations of ufes are void, and the we mall 
follow the ownerthip of the lands: But in another caſe i: 
was determined that the uſes declared by the wife were 
void; and the uſes declared by the huſband, good only 
againſt himſelf, during the coverture, It huſband and 
wife levy a Fine of the lands of the wife, and he alone 
declares the uſes, this ſhall bind the wife, if her diſſent 
doth not appear; becauſe otherwiſe it ſhall be intended 
that the did conſent. 2 Rep. 56, 59. Though there be 
a variance between a deed declaring uſes, and the Fine 
levied; yet, if nothing appears to the coatrary, ſuch Fine 
by conſtruction of Jaw ſhall be to the uſes declared in 
the deed, and which 1s evidence thereof: and where a 
Fine varies from a former deſcription, it has been held 
that a new deed made after, will declare the uſes of the 
Fine. It is not abſolutely neceſſary, to inſert the word 
Ce, in the declaration of uſes of Fines ; for any words 
which thew the intent of the parties will be ſufficient. 
1 Ld. Raym. 289, 290. 

A Fine ar conuzance de droit come ceo, c. may not be 
levied to any perion but one that is party td the writ of 
covenant; though a vouchee, after he hath entered into 
the warranty to the demandant, it is ſaid, may confeſs 
the action, or levy a Fine to the demandant, for he is 
then ſuppoſed to be tenant of the land, though lie is not a 


party to the writ ; and yet a Fine levied by the vouchee 


to a {franger is void. No ſingle Fine can be with a re- 
maincer over to another perſon not contained in it: But 
if A. levy a Fine to B. /ur contzance de doit come ceo, and 


4A3 B. by 


: FINE or 


B. by the ſame concord grants back the land again to A. 
for life, remainder to E. the wife of A. for her life, re- 
mainder to A. and his heirs; this will be a good Fine. 
Plotud. 248, 249. 

The ſecond ſort of Fine ſur conmmzance de droit tantum, is 


aid to be a Fine executory, and much of the nature of a 


Fine /ar conceſſit; Though it is molt commonly made uſe 
of to paſ a re ver ſion, it is alſo ſometimes uſed by tenant for 
life, to make a relea/e (in nature of a ſurrender) to him 


in reverſion, but not by the word /urrender; for it is ſaid 


a particular tenant, as for life, Oc. cannot ſurrender his 
term to him in reverſion by Fine; but he may grant and 
releaſe to him by Fine. Plowd. 268: Dyer 216. A Fine 
upon a releaſe, fc. ſhall not be intended to be to any 


other uſe, but zo him to whom it is levied. 3 Leon. 61. 


The Fine /ar conceſſit, uſed to grant away eftates for life or 
years, is alfo executory, ſo that the cogniſees muſt enter, or 
have a writ of hab. fac. ſeiſinam to obtain poſſeſſion ; if 
the parties to whom the eſtate is limited, at the time of 
levying ſuch Fine, be not in poſſeſſion of the thing 
granted, | 

The Fine ſur done grant © render, is partly executed 
and partly executory ; and as to the firft part of it, is al- 
together of the ſame nature with a Fine ſur conuzance de 
droit come ceo; but as to the /econd part containing a grant 
and render back, it is taken in law to be rather a private 
con dcyuuce or charter betaucen party and party, and not as a 
writ of judgment upon record: and this render is ſome- 
times of the whole eſtate, and ſometimes of a particular 
eſtate, with remainder or remainders over; or of the re- 
verſion; and ſometimes wiih reſervations of rent and clauſe 
of diftreſs, and grant thereof over by the ſame Fine. 5 
Rep. 38. | 

A. B. and C. D. levied a Fine of lands, and the cog- 
niſee by the ſame Fine rendered back the land to A. B. 


in tail, reſerving a rent to himſelf, Sc. the rent and re- 


verſion; ſhall pals, though in one Fine; and it ſhall enure 
as ſeveral Fines. Cro. Elix. 727. 


LANDS III. 


It is ſaid, a grant and render of land, cannot be im- » 


mediately in primo gradu to a perſon who is no party to 
the writ; but mediately, or in /ecundo gradu, it may. 3 


| Rep. 5 14: Bro. 108. The Fine with grant and render, 


differs from the Fine ſur conuzance de droit come ceo, Ic. 
as that muſt be levied of the land in the original; but 
the grant and render may be of another thing than 1s ex- 
preſſed in the original: though to make a good grant and 
render, the land rendered muſt paſs to the cogni/ee by the 
Fine; for he cannot render what he hath not. 3 Rep. 


98, 510. 


A man may not by this Fine reſerve to himſelf a leſs 
eſtate by way of remainder than the fee ; and the render 
of a rent (if any be) mult be to one of the parties to the 
Fine and not toa ſtranger. Dyer 33, 69: 2 Rep. 39. To make 


. a leaſe for years, Sc. by Fine with a render; the leſſee 


muſt acknowledge the land to be the right of the leſſor 
that is ſciſed thereof; and then ſuch leſſor grants and ren- 
ders the {ame back again to the leſſee, for a certain num- 
der of years, reſerving rent, Sc. and this is a good Fine: 
but if the leſſor be tenant in tail, then to bind him, he 
and the leſſee are to acknowledge the tenements the right 
of A. B. who is to render the ſame Fine to /e/ee for years, 
the remainder to the leffor and his heirs, Oc. 44 Ed. 3. 45: 
2 Leon. 206. | 


A Fine and Render is à conveyance at common law, and 
| makes the cogni/or, on the render back, a nw purchaſer ; 
by which, Jands ariſing on the part of the mother, ma 
go to the heirs on the part of the father, c. 1 Salk. 3375, 

A Fine and Deed to lead the uſes are to be conſidered 
as one conveyance ; and therefore the Fine operates ac- 
cording to the declaration of uſes. Doug. 45 : 2 Wil/. 220. 

All forts of Fines in general may enure as a confirmation 
of a former eflate, which was defeafible before. 1 Sand. 201, 
So a Fine may enure by way of extinguiſhment ; therefore, 
if tenant in tail makes a leaſe, or other eſtate to 4. and 
afterwards levies a Fine to B. the leaſe, or other eſlate, 
ſhall be indefeiſible ; for his right during ſuch former 
eſtate was extinct by the Fine. R. Jon. 60: Cro. Jac. 689. 
See this DiR. title Efates. 

Where a Fine and Recovery is of ſo many acres in 9. 
the party intereſted ſhall have his election where and 
in what parts of the eſtate the Fine and Recovery ſhould 
operate. Blany (Ld.) v. Mahon ; Bro. P. C. 

A Fine does not a/certain, but only compriſes the lands 
whereof it is levied ; fo that it is in all caſes extremely 
proper to have a declaration of uſes ; that the very lands 
comprehended in the Fine, and intended to paſs by it, 
may be preciſely aſcertained. 1 Cui, cap. 7. 

Fine by E. to the uſe of himſelf for life, remainder 10 
his wife that ſhould be at the time of his death, for life; re- 
mainder to the ſon of E. in tail. E. took to wife 7. 
A Fine levied by E. and A. his wife, who afterwards ſur- 
vived him, and other uſes declared, is no Sar to her, be- 
Cauſe it was uncertain who would be the perſon ; but 
had the per/on been certain, there perhaps, notwithſtanding 
it was but a poſſibility, it might have been a bar; per 
Walmſley, F. Cre. Eliz. $26. pl. 31. 


III. A Fix E may be levied of every ſpecies of real 
property, as of an houſe, or meſſuage, manor, caſtle, office, 
rent, Sc. and in general it may be laid down as a certain 
rule, that a Fine may be levied of every thing, whereof 
a precipe quod reddat lies; &c. or of any thing, whereof 
a præcipe quod faciat lies; as cuſtoms, ſervices, &c ; or 
whereof a præcibe uod permittat, or pr æcipe quod te- 
neat may be brought. 2 nfl. 513. 

As Fines may be levied of things in poſſeſſion, ſo they 
may be levied of a remainder, or reverſion, or of a right 
in futuro. 3 Rep. 90. 

So now, fiace the Stat. 32 H. 8.c. 7, (fee title 7ithes,) 
it may be levied of reQories, vicarages, tithes, penſions, 
oblations, and all eccleſiaſtical inheritances made tem- 
poral. Of a chantry. So it may be of a ſeignory. Of 
all ſervices ; as homage, fealty, &c. Vet. Of common 
of paſture. Of a corody. Of an office ; as of the cuſtody 
of a foreſt, Of a boilary. Of two pools and a fiſhery 
in the water of D. Of an annuity. See V Syms.6, 7: 
Shep. Touchſt. c. 2, 

A Fine may be, and uſually is, levied of a ſhare in 
the New River Water, by the deſcription of ſo much land 
covered by water; and when a Fine and Recovery of 
ſuch ſhare is neceſſary, in regard the New River runs 
through tne ſeveral counties of iertford, Middleſex and 
London, there mult be three ſeveral Fines and Recoveries, 
2 P. Wms. 128. 

Where money is agreed to be laid out in lands to be 
ſettled in tail, a Fine cannot be levied of the money, 


\ 


but a decree of a court of Equity can bind it, as much as 
a Fine 


FINE or LANDS IV. 


a Fine alone could have bound the land if it had been 
bought and feitied. 1 P. A. 130: 2 Atk. 453: 3 Ath. 
447: 1 22.146: and See 1 Hf. Wins. 471, 455: 1 bro. 
CE. 26% 

Fines may be levied of all things in e, tempore fints, 
which are inheritable; but not of things uncertain ; or 
of lands held in tail by the king's letters patent; of land 
reſtrained from ſale by act of parliament, or of lands in 
right of a man's wife, without the wife, Sc. 5 Rep. 225. 
Weſt. F 25. Nor of common without number. Cu, 121. 

A Fine may be levied of a rent-charge, or of a chiet 
rent; and if a perſon who has a rent-chargs, levies a 
Fine of the land, out of which the rent-charg® Hiues. it 
will bar the rent-caarge though the Fine be levied of the 
land, and not of the rent-charge. Crue, c. 7; aud the au- 
thorities chere cited. 

A F ne may be ievied of an undivided moiety, or 
fourth pa:t of a mancr, as well as of the whole. 3 Rep. 
88. Eur here a Fine is levied of a manor, nothing but 
a real manor wil! paſs, and not a manor by reputation 
only. Cruiſe, c. 7. 

The word trnemert is not a ſufficient deſcription of any 
thing whereof a Fine to be levied : for a tenement may 
conſiſt of an advowiun, a houſe or lund of any kind: and 


therefore a Fine levied of a tenement is void, or at leait 


voidable by writ ut error; but a Fine of a Mage or 
tenement we uld probably be now held good. Cruiſe, c. 7. 
See title Ejatment. 

And alm it any kind of contract may be made and ex- 
preſſed by a Fine, as by a deed; and ther*ture it may be 
ſo made that one of the parties ſhal} have the land, and 
the other a rent out of it; and that one ſhall have it for a 
time, and another for another time; alſo a leaſe fur years, 
or 2 jointure for a wife, may be made; and a gift in tail, 
and a remainderover, may be limited and created thereby. 
1 Rep. 76. 


IV. Tur Kixc, and al! perſons who may lawfully 
grant by deed, may levy a Fine; but not infants, ideots, 
Junaticks, c 7 Rep. 32. A corporation-ſole may ievy 
a Fine of land which he has in his corporate capacity ; 
but biſhops, deans, and chapters, parſons, c. are re- 
ftrained from levying of Fines to bind their ſucceſſors. 
But a Fine cannot be levied by a corporation aggregate; 
for it cannot act but by attorney, and it cannot make co- 
nuſance by attorney. All perſons that may be grantees, 
or that may take by contract, may take by Fine; though 
in caſes of infants, feme coverts, perſons attainted, aliens, 
c. who, it it is ſaid, may take oy Fine, beſore the in- 
groſſing of che Fine, there goes a writ to the juſtices of 
C. B. quod permittant fiuem levari. Lit, 669. Tenant in 
fee-ſimple, fee-tail general, or ſpecial, tenantin remain- 
der or reverſion, may levy a Fine of their eſtates; fo 
may tenant for life, to hold to the cogniſee for life of 
tenant for life; but a perſon who is tenant, or hath an 
intereſt only for years, cannot levy a Fine of his term to 
another. 3 Rep. 77: 5 Rep. 124. 

It is not neceſſary to be in poſſe on af the freehold, in or- 
der to levy a Fine; but if any one entitled to the inheri- 
tance, or to a remainder in tail, levies a Fine, it will bar 
his iſſue, and all heirs who derive their title through him. 
Hob. 333. 

A Fine by a man non comfort, though it ought not to be 


4 


| 


levied, binds for ever when it is levied. S0 a Fine by a | 


man attainted for treaſon, or felony, binds all but the 
king, or the lord of the fee. Weſt. Symb. 3. 4: See 2 
Wilſ. 220. So a Fine by an infant, or feme covert with- 
out her huſband, binds till it be avoided. Vide Com. Dig. 
tit. Baron and Feme, (P.1.) Enfant, (B. 2.):—See 2 Bac. 
Rep. 1205, a Fine acknowledged de bene eſſe by a feme co- 
vert, whoſe huſband was abroad, before the Lord Chief 
Juſtice then in Court. 

If commiſſioners take a Fine of an infant, &-. the court 
will grant an attachment againſt them; and upon ex- 
amination and inſpeCtion, the Fine ſhall be vacated. &. 
Skin, 24. 

Lands aſſured for dower, or term of life, or in tail, to 
any woman by means of her huſband, or his anceſtors, 
cannot be conveyed away from her by Fine, Sc. without 
her at; but if a woman and her huſband levy a Fine of 
her jointure, ſhe is barred of the ſame; though if the 
jointure be made after coverture, when the wife hath an 
election to have her j.anture, or dower on the huſband's 
death, it is ſaid this will be no bar of her dower in the 
reiidue of the land of the huſband Dyer, 358: Leon. 185. 
See titles Dower ; Fointure. 

No F:ne of the huſband alone, of the lands of the wife, 
ſhall hurt ner, but that ſhe or her heirs, or ſuch as have 
right, may avoid it; but if ſhe joins with him, it ſhall 
bind her and her heirs. Women covert ought to be cau- 
tious in levyiug Fines with their huſbands of their own 
lands; and if a married woman under age levies a Fine 
of her lands ſhe cannot reverie it during her huſband's life, 
ror zfter his death, it ſhe be of tull age when he dies ; 
but if the huſband dies during her minority, the may. 
Dyer 359: Wood's Ing. 243. A married woman ought 
not to be admitted alone without her hutband to levy a 
Fine; and if ſhe be received, the huſband may avoid the 
Fine by entry; but if he do net, it is good to bar her and 
her heirs, except the be an infant at the time of the Fine 
levied ; the huſband and wife together may diipoie of her 
land, Sc. 12 Rep. 122. If baron and feme levy a Fine, 
the teme within age, ſhe may be brought into court by 
habeas corpus, and if it be found by inſpection, that 
ſhe is under age, it hath been adjudged, where the 
baron and feme brought a writ of error, that as to both, 
que finis reuacetur. 1 Leon. 116, 417: 3 Salk. 168. 

H.tiband and wife, tenants in ſpecial tail, the huſband 
only levies a Fine, this bars the iſſue in tail; but it re- 
mains in right to the wife as to herſelf, and to all the 
eſtates and remainders depending upon it, and all the 
conſequences ot benefit to herſelf and others, ſo long as 
ſhe lives, as if the Fine had not been levied. Hb. 257. 
259. If a huſband make a feoffment of the wife's land, 
upon condition; which is broken, and the feoffee levies 
a Fine, and the huſband and wife die having iſſue, and 
five years paſs ; the heir is barred to enter as heir to the 
father upon the condition, but he ſhall have five years after 
the death of his father, as heir to his mother. Plotud. 307. 
When the huſband and wife join in a Fine of the wite's 
lands, all the eltate paſſeth from her, and he is joined 
only for conformity ; ſo that if the Fine levied by huſband 
and wife in ſuch a caſe be reveried, ſhe ſhall have reſti- 


| tutzon. 2 Rep. 57, 77. A huiband and his wife cove - 


nanted to levy a Fine of the lands of the wife, to the ute 
of the heirs of the body of the huſband on the wite, re- 
mainder to the huſband in fee; both dying without iſſue, 
it was held that the heir of the wife had the title, becaule 
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FINE or LANDS IV. 


the limitation, to the heirs of the body of the huſband, 
was merely void, there being no precedent eſtate of free- 
hold for life, &c. to ſupport it as a remainder. 2 Salk. 
675 24 Med. 253 

Ab to Zemes covert, the books which gay, that a Fine ſhall 

ot bind a woman under coverture unleſs the be exa- 
wines, muſt not be underſtood as if it were in her power 
to rev erle the Fine for want of her examination, but they 
are to be underſtood in this ſenſe, that the Judge ought 
not to receive a Fine from a ſeme covert without examining 


her, leſt it ſhou!d not proceed from her own freedom and 
choice; but if ſuch a Fine be once admitted, and recorded 
without any examination, though the judge has omitted 


a very neceſſary part of his duty, yet the Fine ſhall ſtand, 

and neither the feme nor her heirs ſhall be admitted to 
aver that ſhe was not examined; for that were to leſſen 
the credit of the judgment of the courts of juſtice, 
which is the higheſt evidence of the law. 2 Nero 
Abr. $27: See 1 Inf. 121 a. in the note already re- 
ferred to ; in which arguments are brought to prove (ap- 
parently with great force and juſtice) that the common 


notion, of a Fine binding femmes covert merely by reaſon of 


the ſecret examination of the wife by the judges, is in- 
correct. If the ſecret examination by itſelf was fo ope- 
rative, the law would provide the means of effectually 
adding that form to ordinary conveyances, and ſo make 
them concluſive to femes covert equally with a Fine. But 
it is clearly otherwiſe; and except in the caſe of convey- 
ances by cuſtom there mult be a /uit depending for the free- 
hold, and irheritance; or the examination, being extra- 
judicial, is ineffectual. This mode of binding feres covert 
by the judgment of the court in a real action, appears 
to have ariſen from admitting them and their huſbands 
Jointly to defend actions brought againſt the feme for her 
eſtate, the adverſe judgment on which was final againſt 
the feme.— When the tranſition was made to the caſe of 
friendly ſuits, the form of ſecret examination was intro- 
duced to avoid any undue influence of the huſband, 
That the examination of a feme in other caſes does not 
bind her to the alienation of her property, See 2 I. 673: 
Keil. 4—20.— The juſt explanation therefore of the 
ſubject ſeems to be, that the pendency of a real action for 
the freehold of the land, in conſequence of previouſly tak- 
ingout an original writ, (without which preliminary, even 
at this day a Fine is a nullity,) ſhould be deemed the 
Frimary cauſe of a Fine's binding a feme covert; and 
that her ſecret examination on taking the acknowledpe- 


ment of the Fine, is only a ſecondary cauſe of this opera- 


tion of Fines ; See this Dit. title Baron ond Femme VIII. 

If a widow having an eſtate in dower accept of a Fine, 
and by the ſame Fine render back the land for 100 years, 
Fe. this is a forfeiture of her eftate within the Stat. 11 H. 
7. c. 20. See ante I. 3. 

A. ſeiſed in fee levied {Fine to himſelf for life, re- 
mainder to his wife in tail-male for her jointure: had 
iſſue male; huſband and wife levied a Fine and ſuffered 
2 recovery.— After the death of the huſband and wife 
1Tue male entered by force of the Stat. 11 H. 7. and held 
lawful. This caſe is out of the letter, though within the 
remedy of the ſtatute, for ſhe neither levied the Fine, &c. 


being ſole, or with any after-taken huſband but by her- 


ſelf with the huſbind who made the jointure. C Lit. 
365 6. See further Vin. Ar. Jointreſs I. K. Bac Ar. Piſ. 
contiauance (D); as to what mall be deemed a forfeiture 


1 


_ diſtinguiſh between their 


within the flat. 11 H. 7. c. 20; and who ſhall take al. 
vantage of it. 

IT renant for life grants a greater eſtate by Fine th: n 
for his own life, it is 2 forfeiture : and if there be 2nas 
life, and remainder for life, and the tenant for life levy a Fine 
to him in remainder and his heirs, both their eftates ate 
forfeited ; the tenant for life by levying the Fine, and the 
remainder- man for life by d it. 2 Lev. 209. Where 
a Fine is levied by tenant for life, for a greater eſtate, the 
Fine may be good; but id is a forfeiture of the eſtate of ten- 
ant for life, whereof he ia remainder, H. may take preſent 
advantage and enter: and when a perſon enters for a for. 
teiture, all eſtates are avoided, Dyer itt. © dog if ſuch 
a tenant for life levy a Vine %% | Shah et releaſe to the cog- 
niſce for the life of tenant for life; or by a ; Fins grant a 
rent out of the land for a longer time, the Fine is good, 
and there will be no forfeiture of the eſtate of tenant for 
life : ſo likewiſe if a Fine be levied of lands by tenant for 
life to a ſtranger, who thereby acknowledges all his right 
to be in the tenant for life, and releaſes to him and his 
heirs. 27 Ed. 1. : 44 Ed. 3. 36. 

If there be wine in tit upon condition not to alien, 
or diſcontinue the lands, e. if he doth, the donor to 
re-enter; and his iſſue levy a Fine of the land, this is a 
forfeiture of the eſtate. 1 Leon. 292. An eſtate being 
ſertled on huſband and wife for life, remainder to firſt ar d 
other ſons in tail, with remainders over; after the birth 
of their eldeſt fon, they by releaſe and Fine, mortgaged 
the lands: on a bill exhibited againſt the ſon to redeem, 
Sc. he pleaded the marriage ſettlement of his father and 
mother, whereby they were but tenants for life, and that 
his Fine was a forfeiture of their eſtate ; and ſo it was 
adjudged. Preced. Canc. 591. But it is ſaid where a 
wife by ſettlement has only a truſt for life, if ſhe joins 
with her huſband in a mortgage in fee and Fine of the 
lands; this truſt is not forfeited, as it would be in caſe 
of a legal eſtate. 1 P. V ms. 147. 

As to Fines| evied by an i»/ar, though ſtrictly ſpeaking 
all contracts made by infants are in "their own nature 
void, becauſe a contract is an act of the underſtanding, wich 
during their infancy, they are preſumed to wan! ; yet civil 
ſocieties have ſo far ſupplied that defect, and taken 
care of them, as to allow them to contract for their be- 
neſit and advantage, with power to recede from and va- 
cate it when it may prove prejudicial to them; now the 
method to ſet aſide ſuch a contract mult be by matter of 
equal notoriety with the manner in which it was made; 
and therefore if an infant levies a Fine, which 1s no more 
than his own agreement recorded as the judgment of the 
court, he muſt reverſe it by writ of error, and this muit 
be brought daring his minority, that the court of B. 
may by jaſpection determine the age of the infant; 
but the judges may in ſuch caſes inform themſelves by wit. 


neſſes, church-books, cr. 2 New A.. 526: Coe. Lit. 
389 b: Wor 76 : 2 Rol. Wr. 15 Bro, tit. EM: Bro, tit. 


Fines, 74, 79.2 If. 482: 2 Bulſt. 320: 12 Co. 122. See 
this Dict. title Int and the ſtat.7 Am. c. 19, there cited, 

With regard to idcots and Iunatichs, it is neceſſar, io 
ads done in hai, and thoſe {o- 


| lemnly acknowledged on record; though the law is clear, 
that in neither caſe are they admitted to diſable them- 
ſelves, for the inſecurity that may ariſe in contracts from 
- counterfeit. madneſs and folly, but their heirs and execu- 


tors may avoid ſuch acts  pais by pleading the diſability; 
becaule, 


n © 


— 
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becauſe, if they can prove it, it muſt be preſumed real, 
{ig:e nobody can be thought. to counterfeit it, when he 
can expect no benefit from it himfelf 4 Co. 124: 1205. 
124: Co. Let. 247: Bro. lit. Fait, 62: Co. Eliz. 395, 022: 
F. N. B. 202. | 

But neither the lunatick bimſelf, nor his heir, can 
vacate any aft of his done in @ cexr? of recer !; and 
therefore if a perſon non 634995 acknowledges a Fine, it 
all tand againſt him and his heirs; for though the judge 
oupht not to admit of a Fine from a man under that dis- 
ability, yet when it is once ieceived, it ſha'l never be 
reverſed, becauſe the record and judgment of the court 
being the higheſt evidence in the law, preſumes the co- 
nuſor, at that time, capable of contracting; and there- 
fore the credit of it is not to be conteſted, nor the record 
avoided by any averment again the truth of it. 4 Co. 124: 
12 Co. 124: 2 Int. 483: Ie. lit. Lies, 75: Co. Lit. 247. 
zee this Dict. title I, and Lundti 41. 

By the Common law if an infant or ideot has by any 
neglect or contrivance been permitted to levy a Fine, his 
declaration of the uſes thereof will be good, ſo long as 
the Fine remains in force; and if the Fine is never reverſed 
his declaration of the uſes will be binding and concluſive 
on him and his heirs for ever: becauſe the law will not 
pteſume that a Fine, which is a ſolemn act on record has 
been levied by a perſon labouriug under ſuch diſabilities ; 
and therefore until the Fine which is the principal is an- 
nulled, the declaration of the uſes thezeof will remain 
good. Thus Rands the Common-law on this point; 
but as the Court of Chancery has in many inſtances, 
compelled perſons who had obtained eſtates under a Fine 
ina fraudulent manner to reconvey them to thoſe who were 
really entitled thereto; fo that Court will interpoſe its 
authority in caſes of this kind, and not ſuffer the de- 
claration of uſes of a Fine levied by an ideot to bar his 
kcirs; as no ſpecies of fraud can be more evident, than 
that of obtaining a conveyance from a perſon of this 
diſcription. Crue c. 15. and lee poſt VII. 


V. Fixes are now levied in the court of Common Pleas 
at Weftminſter, on account of the ſolemnity thereof, or- 
dained by the Stat. 18 Ed. 1. fl. 4; before which time they 
were ſometimes levied in the Exc5equer, in the Connty-Conrts, 
Courts Baron, Sc. They may be acknowledged before 
tie Lord Chief Jullice of the Common Pleas, as well in, as 
out of, court; and two of the juflices of the ſame court, 
have power to take them in open court: alſo juſtices of 
aſliſe may do it by the general words of their patent or 
commiſſion; but they do not uſually certify them with- 
out a ſpecial writ of dedimius pote/tatem. 2 Taft. 5 12: 
Dyer 224. The Chief Jultice of C. P. may, by the pre- 
rogative of his place, take cogniſance of Fines in any place 
out of the court; and certify the ſame without any writ 
of dedimus pote/tatem. But the Chief Juſtice of England 
cannot, nor any other of the juilices, except the Chief 
Juſlice of C. P. who hath this ſpecial authority by culiom 
and not by any ſtatute. 9 Co. Read. 

The King by patent or commiſſion, with a non aue, 
may give power to A. and B. juſtices of afliſe in a circuit, 
when A. is not a judge of either of the benches, only a 
ſerjeant at law, c. to take the cogniſance of all Fines 
jointly and ſeverally; and upon ſuch a commiſſion, the 
cogniſance of a Fine taken by A. will be good, without 
any dedimus poteflatem ſued out befor:, or after it, Jerk. 
Cent. 277. 


| 
| 
| 


LANDS v. 


Fines may be, and are levied in the cih of C. e, by 
ſtat. 43 Eliz. c. 15. 

In the county palatine of Ci-fer, by flat. 2 & 3 E. 6. 
c. 2%. 

In the county palatine of Lancaſter flat. 27 II. f. c. 19. 

In that of Durham by flat. 5 Elia. c. 27: An : 
courts of great ſeilions in I ales by Hat. 34 & 
c. 26. f 40. 

The tenure of Ancient Domeſne being a ſpecies of privt= 
leged villenage, the tenants thereof could not ſue ur be 
ſaed for their lands in the King's courts of Conmon-lavw, 
but had the privilege of having juſtice adminiilered to- 
them za the court of the manor by clit avrit of droit cliſe 
directed to the bailifis of the King's manors or to the 
lord of the manor v. hereof the lands were held In 
conſequence of this principle no Fine could be levied by 
a tenant in ancient demeſae ia the court of Common 
Pieas ; but as tuch tenants were allowed to commence 
actions in the court of the manor, they were alſo permit- 
ted to compound their ſuits ; by which means Fines have 
at all times been levied of lands held in ancient demeſne 
upon little writs of right cloſe in the court of the manor. 
Theſe Fines work a diicontinuance; and the reaſon is be- 
cauſe the freehold is recovered in the action; every re- 
coveror being ſuppoſed to recover a fee-limple ; and the 
recovery of the fre ſimple mult work a diſcontinuance. 
1 Cruiſeg3 l: edition 1786. 

Fines are allo taken by commiſtioners in the country, 
impowered by dedimus pote/latem ; the writ of dedimus de th 
ſurmile, that the parties who are to acknowledge the Fine 
are not able to travel to ten for the doing thereof: 
thete commiſſions, general and ſpecial, iſſue out of the 
Chancery. By the Commen-law all Fines were levied in 
court; but the Hat. of Carlifle, 15 Ed. 2, allows the de- 
dimas prie//atrz to commiſſioners, who may be puniſhed 
for abuſes, and the Fines taken before them ſet aſide: 
and it is ſaid an information may be brought by him in 
reverſion againſt commiſſioners, who take the caption of a 
Fine, where a married woman, Sc. is an infant. 5 Lew. 36. 

In the levving of Fines in court, a pleader ſhall ſay Sr 
juſtice conge d' accorder, We. 1. e. he deſires leude 19 accord 
or agree and when the ſum for the King's Fine is agreed, 
aſter proclamation and crying the peace the pleader ſhall 
repeat the ſubſtance of the Fine, We. See Sat. de Finidus, 
18 Ea. 1. f. 4. 

Touching the form of Fines, it is to be conſidered upon 
what writ or action the cœngerd is to be made: and there 
mult firſt paſs a pair of indentures between the cogniſor 
and cogniſee, whereby the cogniſor covenants to paſs a 
Fine tothe cogniſee of ſuch things, by a time limited; and 
theſe indenteres preceding the Fine, are {aid to las! the a 
of the Fine. But by the fat. 4 Annu. c. 16, the ul: of a 
Fine, &c. may be declared after the Fire logic, and be 
good in law. Upon this the wr? , covenant is brought 
by the cogniſee againſt the cogniſor, who then yieles to 
paſs the Fine before the judge; and io the ack nos ledgement 
being recorded, the cogniſor and his heirs are preſently 
concluded, and all perſons (ſtrangers not excepted) after 
five years pail; and it the writ, whereon the Fine is ground- 
ed, be not a wr: o covenant, which is uſual, but of avgrran- 
ta cvarte, or a writ of right, or of cuſtoms and ſervices, 
De. then the writ is to be {erved upon the party that is to 
acknowledge the Fine; and he appearing doth it acccrd- 
ingly, Ne. $ 23: Dyer 179. 1 
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FINE or LANDS VI. 


It is the flatute de Hnibut 18 E. 1. . 4, which directs 
that a fnal concord cannot be levied in the King's court, 
without original writ. And when a Fine is paſſed, it 1s 
to be in the preſence of the parties, who are to be of 
fall age, and good memory; and if a feme covert be one, 
the is to be privately examined if ſhe conſent freely; 

for if ſhe doth not, the Fine cannot be levied. By fa? 18. 
3.c.7, when a Fine is ingrofled and read and proclaim- 
ed in the court of C. B. a tranſcript-is to be lent to 
the juſtices of aſſiſe, and another to the jultices of the 
peace of the county where the land lieth, to be openiy 
proclaimed at their ſeveral tefſions, which being cercifird, 
concludes all perſons; but quere whether this 15 not 
ſuperſeded by the Stat. 4 II. 7. c 24, which declares that 
the proclamaticns in court beiag made, the Fine fhall 
be final? See ore J. | 

The day and year of acknowledging a Fine, and 
warrant of attorney for the ſuffering a recovery, are to be 
certified with the concord: and an office is erected for 
the 1nrolment of writs for Fines, Sc. the fees whereof are 

limited and appointed by Hat. 23 Ez. c. 3. 


VI. See GENERALLY as to the effect of a Fine ante I. 
2,—More particularly, 

Inte et in eſtates which may be barred by Fine, are 
either intere//s by Common lago, or by cuflem; as copy- 
holds, Sc. And if I have a fee-limple, and am Gilleiied, 
and the difizijor levies a Fine with proclamations, and ! 
do not claim within five years after, I and my hetrs (al- 

lowance being made for imp-diments) are barred for 
ever. Ploud 353: 3 Rep. 79. If a man purchate lands 
of another in tee, and after, finding his title to be bad, 
and that a ftranger hath right to the land, levies a Fine 
thereof with intert to bar him; and he ſuffers five years 
to paſs without claim, Jc. he is barred of his right tor 
ever: and in theſe caſes none ſhall be re.ieved in equity. 
3 Rev: Doct. & Stud. 83 155. 
 Femes covert have five years after the death of their 
huſbands, to avoid the Fine of the haſband of che wite's 
lands; and alſo to claim their dower; and it they do not 
make their claim in that time by action or entry, they 
are barred by ſtatute. Dyer 72: 2 Rep 93. 

An infant ſhall have five years after he comes of age, 
although he was in his mother's womb at the time of the 
Fine levied. Phd :59. And an intant is allowed time, 
during his minority, to reverſe his own ine and prevent 
the bar; and if not reverted during that ume, their Fines 
will be good. A/. pt. 53. : : 

Strangers out of the realm at the time of the Fine levi- 
ed, ſhall have five years atter their return to pievent the 
bar; and ſo if they were in Eagland when the Fine was 
jevied, and within five years are ſent in the King's ſer— 
vice by his commandment. Pr. 366. A perion in 
Scotland or Treland ſhall be ſaid to be ou? of the realm. 
4 H. 7. c. 24- 8 

Lunatics, Cc. ſhall have five years after the cu.e of 

their maladies, though the infirmity happen after the 
Fine levied, if before the laſt proclamation. Plowd. 367 : 
* Dyer 3. ; 

And they who have divers des have five years 
after the laſt infirmity removed; bu: if the impedt- 
ments are once wholly gone, and afterwards the party 
relapſes into the like again, the five years ſhall begin 
immediately after the firſt removal; and if the party dies, 


3 
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his heir ſhall v have a new five years. Plorod. 375: 
Dyer 233. , 
If a feme covert dies during the coverture, being no 
party to the Fine, Sc or if an it being party to the 
Fine, and having preſent right, dies in his infancy: if a 
perſon beyond fea nen the Fine was levied, never return 
Fc. a prrſon in priſon dies whilſt therein: or if one 202 
compos, Sc dies ſuch, in all theſe caſes, their heirs are 
not limited to any time. 2 Taf. 519, 520, Five years 
are given after a r-maindey falls; and five years after the 
forfeiture of tenant for life Plowod. 374. 

A futare intereſt of another perſon, cannot be barred 
by Fine and non claim, until five years after it happens ; 
as in caſe of a remainder or rever/ion. 2 Rep. 93: Rav, 
151. And where there is no preſent nor future right ir 
land, Oc. only a pryibility at the time of levying the 
Fine, a perſon may enter and claim when he pleaſes. 
10 Rep. 49. Allo when there is only right to a rent, Sc. 
iſluing cut of lands, and not the land in the Fine, the 
perſons that have it are not barred at all. 5 Re». 124. 

No Fine bars any eſtate inen or reverfion, which 
is not dt veſted, or put to a it. ꝙ Rep, 106, He that 
at the time of a Fine levied had not any ziele to enter 
all not be immediately barred by the Fine: but this is 
in caſe of az intereft not turned to a right, where a man 
15 not bound to claim; and not in the cafe of tenant in 
tail. barring his iſlue. S-e Vat. 32 H. 8. c. 36. 

When an eſtate is par te @ right, and there comes a Fine 
and non-cla'm, it is a perpetual bar. Carter 82, 162, 
A Fine, /ur grant et render was levied, and a ſcire facias 
brought and judgment given, and alio writ of ſeifin 
awarded, but nut executed: and afterwards a ſecond Fine 
was levied and executed, and five years paſſed; it was 
the opinion of the court that the ſecond Fine barred the 
firſt. Mach's Rep. 194: 2 Nelf. Abr. 864. 

If a man attaintea of treaſon or felony, levy a fine of 
his laad, this, as to the King, and lord of whom the 
laid is held, is void, and no bar to their title of forfeiture : 
but as to al! others it is a good bar, 2 Shep. Abr. 241. 
One levied a fre, and then was oula:ed for treaſon and 
died; the acir reverſed the outlawry, and it was held the 
wite ſhoulu have her dower. it the bring her action 
within tize years. Moor c. 876. A Fine is levied by 
leſſec tor life, c. who cooiunues the poſſeſſion, and 
pays the rent; it ſhall not bind che leſſor, who thall have 
five vears claim atter the determination of the leſſee's 
eltate, c 3 Rey.77,78. It one doth levy a Fine of my 
land, while lam mn p fieflion, this will not hurt me; nor 
where a {tranyger levies a Fine of my lands let to a tenant, 
if the tenani pays me his rent duly: And if there is te- 
nant in tai, or for life. remainder in tail, Sc. and the 
firſt tenanc in tail or tor lite, bargains and ſells the land 
by deeu inrolled, and levies a Fine to the bargainee, the 
remainders are not bound ; for the law adjudges them alvays 
in poſſeſſion. ꝙ Rep. 106. | | 

Lelices who pretend title to the inheritance of the lands, 
cannot by Fine bar the inheritance. 3 Rep. 77. But if a 
leaie is made for years, and the leſſor before entry of the 
leiſee levies a Fine with proclamations, and the leſlee 
doth not make his claim within five years, the leſſee is 
barred, and no reef can be had for him; for though 
the leiiee for years cannot levy a Fine, yet he ſhall be 
barred by a Fine levied by the tenant of the land, &c. 
5 Rep. 124. If a perſon hath a remainder depending on 


an 
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an eftate for years, and the termor is diſſeiſed, and a 
Fine is levied and five years paſs, Vc., the termor and 
reverſioner are barred : becauſe the termor might preſently 
have entered, and he in remainder had an aſſiſe. 2. 
& 183. In caſe a perſon enters upon, and puts out a 
copy holder, and the diſſeiſor doth levy a Fine of the lands, 
if the copyholder ſufer five years to pals after the diſſeiſin 
and Fine, without making any claim, the intereſt of the 
copy holder and his lord are hereby barred for ever: And 
if a copyholder makes a feoffment in fee upon good con- 
ſideration, and the feoffee levies a Fine with proclama- 
tions, and five years paſs, the lord is barred; but if a 
copyholder himſelf levies a Fine, and five years do 
paſs, the lord is not barred, for the copyholder not 
having a freehold, the Fine will be be void. Wood's Int. 


247, 248. 


A Fine of celui que truſt ſhall bar and transfer a truſt, 
as it would an eſtate at law, if it were on a good conſide- 
r on. Chan. Rep. 49. And it is ſaid that ſuch a Fine 
with proclamations and five years non-claim will bar the 
remainder of a truft eftate. 1 Vern. 226. And Fines of ceſtui 
ge uſe are as good as if levied of immediate poſſeſſions, 
Sc. 2 Nel. Abr. 860. 

Where the anceſtor is barred by the Fine, there for 
the molt part the heir is barred alſo. 9 Rep. 105. Although 
the ie in tail be within age, out of the realm, Ec. 
when a Fine is had and the proclamations paſſed, the 
eltate tail ſhall be barred. 3 Rep. 84. The tenant in 
tail, to him and the heirs male of his body, hath three 
ſons, the - ſecond levies a Vine in the life of the father, 
and the father dies; here the eldelt is not barred. But 
if the elder die without iflue, living the ſecond, it is 


a bar to the third. Hob. 333: Terk. Cent. 96. Tenant | 


in tail diſcontinues: the diſcontinuee levies a Fine with 
proclamations, and five years paſs without claim in the 
life of tenant in tail; In this caſe the iſſue may have a 
formedon, and thall not be barred; for his father could 
not claim. It is otherwiſe where he is diſſeiſed, and the 
diſſeiſor levies ſuch Fine; there the tenant in tail may 
claim, c. Jenk. Cent. 192. 

A tenant for life, and he that is next m remainder 
in tail join in a Fine; it is a good bar to the iſſue in tail 
for ever, ſo long as that eſtate-tail ſhall continue, 
10 Rep 96. | 

If one makes his title as heir by another, and not by 
him that levied the Fine, he is not barred. Alſo hs tba 
is privy in blood only, and not in eftate, is not within the 
flatutes to be barred by a Fine: as if lands are given to a 
man and the heirs female of his body, and he hath a 
ſon and a daughter, and the ſon levies a Fine, and dies 


without iſſue, this is no bar to the daughter; for not- 


withſtanding ſhe be heir to his blood, yet ſhe is not heir 
to the eitate, nor need make her conveyance to it by 
him; but if her father had levied the Hine, it would have 
been otherwiſe. Trin. 21 Jac. See Cro. Fac. 689. 

A Fine, &c. cannot dedroy an executory eſtate, which 
depends upon contingencies, as it is uncertain whether 
there will ever be an eltate in being for the Fine to work 
»pon; but a Fine aud Recovery will bar an eitate in re— 
mainder, as that is an eitate ved. 1 Lill A, 617. See 
title Recovery, Eſtaces by ſtatute merchant, ſtatute ſtaple, 
and egit, may be barred, if a Fine is levied, and thoſe 
__ * right ſuffer five years to paſs withous claim, Qc. 

OL. I. 


5 Rep. 124. If a Fine be levied of lands in ancient d- meſue 
it doth not bar by the ſtatute of non-claim, Zu, 751.— 
See ante V. 

In the caſe of Bourye v. Hur, where tenant in tail of 
lands in ancient demeſne levied a Fine, in the court of 
ancient demeſne for three lives with warranty ; then 
levied a ſecond Fine with warranty to the uſe of himſelf 
and his heirs; and then bargained and ſold to one and 
his heirs, the following points were determined: 1R. 
That a Fine may be levied iu courts of ancient demeſne.— 
zdly. That ſuch Fines are no bar to the iſſue in tail, but 
that they work a diſcontinuance: 3dly. That the diſcon- 
tinuance determined with the three lives, and that the 
ſecond Fine made no diſcontinuance. 4thly. That the iſſue 
in tail have twenty years to make their entry after the 
expiration of the leaſe for lives. — See 1 Com. Rep. 93: 
( Ryſe"s ed.) Bro. P. C. | 

As Deans, Biſhops, Parſons, Ec. are prohibited by ſta- 
tute to levy Fines, and may not have a writ of right; they 
are not barred by ſive years non-claim, and their now» 
claim will not prejudice their ſueceſſors. Plwd, 238, 
375+ 
by the ancient Common-law, he that had right was 
to make his claim, Sc. withia à year and a day of the 
Fine levied and the execution thereef, or he was barred for 
ever: But this bar is now gone; and if Fine without 
proclamations according to the Common-law be now levied, 
he that hath right may make his claim or entry, at aay 
time to prevent the bar. Co. Lit. 254, 262. | 

Where a Fine may be a bar as to ſome lands, and not 
as to other lands, See F. N. B. 98. A Fine was levied, 
and nve years paſſed without bringing a writ of error; 
and it was held a good bar within the Stat. 4 H. 7. c. 14 
Cro. Tac. 333. But it has been adjudged that where five 
years paſs, that ſnall not hinder, where the Fine is erro- 
neous. 2 Nel}. Abr. 838. 

Although a bill in equity is not ſuch an action as will 
avoid a Fine, if the ſubje& matter of the ſuit be of legal 
juriſdiction, yet (till in ſome inſtances the filing a bill in 
a Court of equity, will prevent the bar ariſing from a 
Fine and zen- claim: and in caſes of this kind the court 
will direct a trial at law, with an order that the defendant 
ſhali not ſet upa Fine in bar of the plaintiff's claim: upon 
the ſame principles that ſuch court ſometimes directs that 
the defendants in a ſuit at law ſhall not plead the ſtatute 
of Limitations. 1 Crui/e 329. See Pincke v. Tharnycreft, 1 
Bro. C. R. 289: Bro. P. C. . 

A. ſeiſed in fee levied a Fine to himſelf for life, re- 
mainder to his wife in tail-male for her jointure; had 
iſſue male; huſband and wife levied a Fine and ſuffere4 
a recovery.— After the death of the huſband and wife 
iſſue-male entered by force of the at. 11 H. 7; and held 
lawful. This caſe is out of the letter, though within 
the remedy of the ſtatute, for ſhe neither levied the Fine, 
Sc. being ſole, or with any after-taken huſband, but 
by herſelf with the huſband who made the jointure, Co, 
Litt. 365 6 —See further Fin. Abr. Fointro/s I. K: Bac. Abr. 
Diſcontinuauce (D); as to what ſhall be deemed a for- 
teiture within the fat. 11 H.7. c. 20; and who ſhall take 
advantage of it. 


VII Fix Es MAY BE REVERSED for error, ſo as the writ 
of error be brought in /ww:n7y ears, Oc. and not afterwards 
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by Stat. 10 end 11 M. z. c. 14. Which 20 years are to 
be computed from the time of the Fine levied, and not 
from the time the title accrued. 2 Sa. 1257. 

No perſon can bring a writ of error to reverſe a Fine, 
or any judgment, that is not intitled to the land, of which 
the Fine was levied ; for the courts of law will not turn 
out the prefent tenant, unleſs the Jemandant can make 
out a clear title, pa Hon always carrying with it the preſump- 
tion of a good titie till the right owner appears; beſides, 
where the plaintiiF in the writ of error cannot make out 
'a title, he can receive no damage by the Fine, which the 
writ of error always ſuppoſes to be done, thos it ſhould 
be erroneous; and therefore it is no-Jeſs than trifling with 
the courts of juſtice, to ſeek relief when he cannot make 
it appear that he has received any injury. 1 Rell, Abr. 
747: Dyer o: 3 Lev. 36. 

But if here be ſeveral parties to an erroneous Fine, they 
ſhall all ſoin with the party that is to exjoy the land, tho? 
they themiclves cannot have any thing. 1 Roll. Abr. 747: 
Dyer 89. 

There muſt be an a&4rul entry to avoid a Fine. The de- 
Itvery of a declaration in ejectment does not amount to 
an entry ſum̃cient for this purpoſe; even though the de- 
fendant appears to it, and confeſles leaſe entry and ouſter ; 
for there muſt be an actual entry made animo clamand!, 
whereas in ejectment there is only a fictitious or ſuppoſed 
entry for the purpoſe of making a demiſe. Berrington v. 
Parkhurſt, Bro. P. C: 2 Sira. 1086. See 1 Vent. 42: 3 Burr. 
1897: Dec.. 483, 5.—But no entry is neceſſary where 
the Fine is levied without proclamations; for the Vat. 4 H. 
7. c. 24, does not extend to ſuch a Fine, and it may be 
avoided at any time within 20 years. 2 Wi,. 45,—The 
entry, whea neceſſary, muſt be made by the perſon who 


has a right to the lands or by ſome one appointed by 


him. 1 IH. 258 a. 

Nothing can be aſſigned for error that contradicts the 
record; for the records of the courts of juſtice, being 
things of the greateſt credit, cannot be queſtioned but 
by matters of equal notoriety with themſelves ; where- 
fore, though the matter aſſigned for error ſhould be 
proved by witneſſes of the beſt credit, yet the judges 
would not admit it. 1 Rol. Abr. 757. 

If there be error in proclamations it ſhall be taken as a 
good Fine at common law. 3 Rep. 86. A Fine may Rand 
though the proclamations according to the ſtatute are ir- 
regular, for Fines are matters of record and remain in 
ſubſtance 2nd form as they were before. Plowd. 265. 

Hence it is, that in a writ of error to reverſe a Fine, 
the plaintiff cannot aſſign that the conuſor died before 
the teſfe of the dedimus poleſtatem, becauſe that contradicts 
the record of the conuzance taken by the commillioners, 
which evidently ſhews, that the conuſor was then alive, 
becauſe they took his conuſance after they were armed 
with the commiſſion and the dedimus iſſued. Dyer 896 : 
1 Rol. Abr. 757: Cro. Eliz. 469. 

But the plaintiff in error may ſay, that after the co- 
nuance taken, and before the certificate thereof returned, 
the connor died; becauſe this is conſiſtent with the re- 
cord. 1 Rel. Abr. 757. 

By the chirograph of a Fine the caption appeared to be 
on the 23d of December, whereas in fact the Fine was 
not acknowledged till the 2d of March following, and 
this was offered to be proved. But the. court retuſed to 
admit the evidence, being of opinion, that no proct of 
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the time of acknowledging a Fine ought to be admitted 
contrary to, or againſt the chirograph thereof; and that 
the record which is the chirograph of a Fine, cannot be 
falſified till it is vacated or reverſed. Say and Seal Ld, 
v. Lloyd. 1 Salk. 341: 10 Mod. 40: Bro. P. C. 

If there is any difference between the record of the 
Fine, which remains in the poſleſſion of the chirographer, 
deemed the principale recordum, and the record which re- 
mains with the cos breviun, the latter ſhall be amended, 
and made according to the former. 3 Leon. 183. 

If a lefſee for years, or a diſſeiſſee, or one that hath 
right only to a reverſion or remainder, levy a Fine to a 
ſtranger that hath nothing in the land, this Fine will be 
void or voidable as to the ſtranger; and he that hath 
cauſe to except againſt it, may ſhew that the freebold and 

ſciſin was in another at the time of the Fine levied, and that 
partes finis nihil habuerunt tempore !evationis finis, and by 
this avoid the Fine: and yet a diſſeiſſor, who hath a fee- 
ſimple by wrong in him, may levy a Fine to 2 ſtranger 
that hath nothing in the land, like unto one that is 
rightfully ſeiſed of land in fee, &c. and it will be a good 
Fine. Plowd. 353: 3 Rep. 87. If the cognifor of a Fine 
hath nothing in the land paſled, at the time of the Fine 
levied, the Fine may be avoided: But where the cog- 
2:;for or cogniſee is ſeiſed of an eſtate of freehold, whether 
by right or by wrong, the Fine will be a good Fine in 
point of eſtate. 41 E. 3.c. 14: 22 H. 6.c. 43. 

Fines are not reverſible for raſure, interlineation, miſ- 
entry, Sc. or any want of form; but it is otherwiſe if of 
ſubſtance. Stat. 23 Elix. c. 3. A Fine ſhall not be re- 
verſed for ſmall variance, which will not hurt it; nor is 
there occaſion for a preciſe form in a render upon a Fine, 
becauſe it is only an amicable aſſurance upon record. 5 
Rep. 38. If a Fine be levied of lands in a wrong parith, 
though the pariſh in which they lie be not named, it will 
be a good Fine, and not erroneous, being an amicable 
aſſurance: and a Fine of a cloſe may be levied by a len 
conus in a town, without mentioning the town, vill, Oe. 
Godb. 440: Cro. Fac. 574: 2 Mod. 47. If there be want 
of an original, or no writs of coyenant for lands in every 
county ; or af there 1s any notorious error, in the ſuing 
out a Fine, or any fraud or deceit, Sc. writ of error 
may be had to make void the Fine. Co. Lit. g: Cro. Elia. 
469. So if either of the parties dies before tintihed, &c, 
And if the cogniſor of a Fine die before the return of 
the writ of covenant, (though after the caption of the 
Fine) it is ſaid it may be reverſed. 3 Sa/k. 168. 

If either of the parties cogniſors die after the king's 
ſilver is entered, the Fine ſhall be finiſhed, and be good, 
Co. Elix. 469. 

If the king's ſilver is not entered before the conuſor's 
death, the Fine may be reverſed for error. 3 Mod. 140. 
But in 2 Ld. Raym. 850, it is ſaid, if a Fine be acknow- 
ledged before commiſſioners in the country in the long 
vacation, and before the next term the, conuſor gies 
though no writ of covenant was mY nor king's 
filver entered; yet the Common Pleas will) permit the 
conuſee to enter the Fine as of Trinity Term preceding. 
See further Yin. Abr. Vine. F. b. 6. In the cate of Waits 


v. Birkett, however, where the conuſor died before the 
return of the writ of the covenant, the Fine was ſet aſide 
after it had been completed, becaufe the Poſt Fine or 
king's filver, due at the return of the writ of covenant, 
and not before, became due and was paid after the death of 
the conuſor. 1 Hl}. part, I. p. 115. | 
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A writ of error may be brought in B. R. to reverſe a 
Fine levied in C. B. and the tranſcript only, not the very 
record of the Pine, is removed in theſe caſes: But if the 
court of B. R. adjudge it erroneous ; then a certiorari goes 
to the chirographer to certify the Fine itſelf, and when 
it comes up it is cancelled, 1 Sat. 341: And where on 


a writ of error in B. R. to reverſe a Fine in C. B. the 


Fine was affirmed; a writ of error eoram wobis refiden? hath 
been allowed to lie. 15i4. 357. The court of B. R. will 
not reverſe a Fine without a . fac. returned againſt the 
tertenant, becauſe the cogniſees are but nominal perſons, 


bid. 339. Though a Fine may be ſer aſide, by pleading 


that neither of the parties had any thinz in the eftate, at the 
time of le qying the Fine; yet thoſe that are privy 10 thz 
perſon that levied the Fine, are ellopped to plead this 
plea. 3 Rep. 88. In pleading a Fine or recovery to uſes, 
the deed need not be ſet forth; but the pleader is to ſay, 
that the Fine, Sc. was levied e /uch uſes, and produce 
the deeds in evidence to prove the uſes. 8 W. 3. B. R. 
| Fines may be avoided where they are obtained by fraud, 
covin, or deceit, though there be no error in the proceſs; 
and that may be done either by writ of diſceit oraverment, 
ſetting forth the fraud or covin. Co. Eliz. 471. 
Thus if a Fine be levied of land in ancient demeſne, 


— 


the lord ſhall have a writ of diſceit againſt the conuſor 


and the tenant, and by that avoid the Fine. F. N. B. 98 
a. Moor, 6. See ante, V. VI. 

It a Fine be levied to ſecret uſes to deceive a purchaſer, 
and the conuſee pleads the Fine in bar, the purchaſer may 
aver the fraud in avoidance of the Fine, by 27 Ez. cap. 
4 ; and ſuch averirent is not contrary to the record, be- 
eauſe it admits the Fine, but ſets it afide for the covin and 
fraud in obtaining it. 3 Co. 8 4: Plewd. 49 a. 

So if a Fine be levied upon an uſurious contract, it may 
be avoided by acc it, becauſe ſuch Fine being levied 
for ends the law has prohibited, the law will not encou- 
rage any evaſion out of the act, nor ſuffer ſuch gion, 
contracts to be ſupported by_the ſolemn acts of the courts 
of juitice againſt the intention of the act. 3 C. 80. 

A fraudulent obtaining of a Fine, or irregularity 
therein, cannot be relieved againſt in Chancery z but the 
relief inult be ſought in the court where the Fine was 
levied, though the officers may be examined and puniſhed, 
if they did it cr7minaliter. And where one was perſonated 
on levying a Fine, it was not fet aſide in equity, but a 
reconveyance ordered of the land. Prec. Ch. 150, 151. 
For though the court of Chancery does not ſet atide a 
Fine ſo fraudulently obtained, nor fend the party aggrieved 
to the court of C. P. to get it reverſed, yet it contiders all 
thoſe who have taken an eſtate by ſuch a Fine, wich no- 
tice of the fraud, as truſtees for the perſons who have 
been defrauded, and decrees a reconveyance of the lands ; 
on the general ground of laying hold of the ill conſcience 
of the parties to make them do that which is neceſſary for 
reitoring matters to their fituation. 1 Cruiſe 314: See 
Toth. 101: 1 Eg. Ab. 259: 1 Jex. 289: 2 Fern. 307. 

In ſome cafes the court will vacate a Fine upon motion 
to preveut the parties the trouble and expence of a writ 
of error. 3 Lev. 36: 2Wilj. 115. In Aubert's cafe (Cro. 
Eliz. 5 21) where one levied a Fine in the name of ano- 
ther, not privy nor conſeniiag thereto, the Fine was de- 
clared vuid by a vc on the roll; and the Lord Kreper 
in that caſe ſaid he had always noted this difference—ltf 
one of my name levy a Fine of my land, I may well confeſs 
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and avoid this Fine by ſhewing the eſpecial matter, for 
that ſtands well with the Fine. But if a ſtranger who is 
not of my name levies a Fine of my land in my name, I 
ſhall not be received to aver, that I did notlevy the Fine, 
but another in my name ; for that is merely contrary to 
the record: and fo it is of all recognizances and other 
matters of record; but I conceive when the fraud appears 
to the court, as here, they may well enter a wacat on the 
roll, and ſo make it no Fine; although the party can- 
not avoid it by averment during the time that it remains 
as a record. — [he ofence of levying a Fine in another's 
name is puniſhed with death by the fat. 2 Zac. I. c. 26, 


| before mentioned. See ante I, 3. ad fin. If a Fine be le- 


vied by a perſon who got poſſeſſion under a forged deed, 
equity will decree againſt the Fine. 2 At. 380. 

A record of a Fine may be amended, (if the king's 
ſilver is paid) for miſpriſion of the clerk. 5 Rep. 43. 

While the parties are alive, the court will not grant 
leave for the amendment of a Fine, in the chriftian name 
of the plaintiff, for that amounts to making a new Fins. 
2 Blac. Rep. 8 16.— Neither while the parties are alive will 
they permit the Fine to be amended in the term. 2 Bac. 
Rep. 788: 3 Wil/. 249, 250. pore = 

Where the deed to lead the uſes is general, and it ap- 
pears only by athdavit that the intent was to levy the 
Fine of a greater number of acres than it mentions, the 
court will not permit an amendment to increaſe the num- 
ber of acres. 2 Blac. Reb. 102-3. 

When Fines may be ſet aſide in equity, ſee ante; and 
1 Eg. Ab. 258: 2 Eg. 45. 474.—When avoided for traud 
or aided when defective; Com. Dig. Chancery, (3 N): 1 
Fe). 289. More fully how Fines may be avoided or re- 
verſed, and by whom ; Com. Dig. Fine (H) ; Pleader, 
(3 B.) 9: Vin. Abr. Fine. D. 11: Bac. Abr. Fines, 11. 

For further matter relative to Fines in general, ſee 3 
Com. Dig. and Viner's Abr. tit. Fines: Sheph, Touchpe. c. 2 
Crwi/e on Fines: and this Dict. title Recovery. 

As to deeds to lead or declare the uſes of a Fine, Oe. 
See this Dict. title Recovery, > 


FINE ADNULLANDO LEVATO DE T''&NEMENTO QUOD 
FUIT DE ANTIQUo Domixnico. A writ directed to the 
juſtices of C. B. tor diſannulling a Fine levied of lands 
in antient demęſue, to the prejudice of the lord. Rg. Orig. 
15. See title Fire. 5 

FINES ror ArIENATioxs; Were Fines paid to the 
king by his tenant in chi, for licence to alien their lands 
according to the Hat. 1 Ed. 3 c. 12; But theſe are taken 
away by the Sa. 12 Car. 2. c. 24, aboliſhing all tenures 
but free and common ſocage. 

The premiums given on renewal of leaſes, are alſo 


termed Fines; and there are Fines for alienations of co- 


pyholds paid to the Lord. See titles Leaſe ; Copybold, 


FINES, Fox OrFExNCes. Fine, in this ſenſe, is amends, 
pecuniary puniſhment, or recompence for an offence com- 
mitted againſt the king and his laws, or againſt the lord 
of a manor: In which caſe a man is ſaid nem facere de 
tranſgrefſiene cum rege, &c. Reg. Jud. f. 25. 4: Covell. 

It ſeems that originally all puniſhments were corporal ; 
but that after the uſe of money, when the profits of the 
courts aroſe from the money paid out of the civil cauſes, 
and the Fines and confiſcations in criminal ones, the 
commutation of puniſhments was allowed of, and the 
corporal puniſhment which was only in ferrorem, changed 
into pecuniary, whereby they found their own advantage. 

| 4B 2 This 
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This begat this diſtindtion between the greater and the 
leſſer offences; for in the crimina majora there was at 
leaſt a Fine to the king, which was levied by a capiatur ; 
but upon the lefler offences there was only an amerce- 
ment, which was affeered, and for which a di/ftringas, or 
action of debt lay. 2 New Ab. 502, | 

The diſcretionary Fines (and diſcretionary length of 
impriſonment) which the courts of juſtice are enabled to 
impoſe, may ſeem an exception to the general role, that 
the puniſhment of every offence is alcertained by the 
law. But the genera! nature of the puniſhment, is in theſe, 


as in other caſes fixed and determinate ; though the du-_ 


ration and quantity of each mult frequently vary, from 
the azgravations, or otherwiſe, of the offence, the quality 
and condition of the parties, and from innumerable 
other circumſtances, 

The quantum in particular of pecuniary Fines, neither 
can nor ought to be aſcertained by an invariable law. 
Our ſtatute law therefore has not often aſcertained the 
quantity of Fines, nor the common law, ever; it directing 
certain offences to be punithed by Fine in general, with- 
aut ſpecifying the certain ſum ; which is fully ſufiicient, 
when we coniider that however unlimited the power of 
the Court may ſeem, it is far from being wholly arbi- 
trary; but its diſcretion is regulated by law. For the 
Kill of Rights St. 1 . M. A. 2. c. 2, has particularly 
declared, that exceſſive Fines ought not to be im- 
poſed, nor cruel and unuſual puniſhments inſlicted: and 
the ſame ſtatute further declares, that all grants and pro- 
miſes of Fines and forfeitures of particular perſons, be- 
fore conviction, are illegal and void. Now the bill of 


Rights was only declaratory of the old conſtitutional law: 


and accordingly we find it expreſsly holden, long before, 
that all ſuch previous grants are void; fince thereby, 
many times, undue means, and more violent proſecution, 
would be uſed for private lucre, than the quiet and juſt 
proceeding of law would permit. 2 1uff. 48. 

The reaſonableneſs of Fines in criminal caſes has alſo 
been uſually regulated by the determination of Magna 
Charta c. 14, concerning amercements for miſbehaviour by 
the ſuitors in matters of civil right. ** Liber homo non 


amiercietur pro parvo delicto niſi ſecundum modum ipfius delicti, 


et pro magno delicto, ſecundum magnitudinem delicti; ſalvo 
contenemento fuo : et mercator eodem modo, ſalod mercandi/a 
ad; et villanus eodem modo amercietur, ſal vo wainagtio ſuo. 
A rule, that obtained even in Henry Is time, (Glan. I. g. 
cc. 8, 11.) and means only, that no man ſhall have a 
larger amercement impoſed upon him than his circum- 
fances or perſonal eſtate will bear; ſaving to the land- 
holder his contenement or land; to the trader his mer- 
chandize; and to the countryman his wainage or team 
and inſtruments of huſbandry. In order to aſcertain 
which, the great charter alſo directs, that the amerce- 
ment, which is always inflicted in general terms (/ in 
miſericordia) ſhall be ſet, ponatur, or reduced to a certainty 
by the oath of gocd and lawful men of the neighbour- 
hood. Which method, of liquidating the amercement 


to a preciſe ſum, was uſually performed in the ſuperior 
courts by the aſſeſſment or ¶erment of the coroner, a a 
ſworn officer choſen by the neighbourhood, under the 
equity of the fat. We. 1. c. 18, and then the judges 
eſtreated them into the Exchequer. F. N. B. 76. But in 
the court-lcet and court- baron it is ſtill performed by 
effeerors or ſuitors ſworn to affeere, that is, tax and mo- 
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refuſing to be ſworn, c. and the ſte ward of a court-leet 
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derate the geera! amercement according to the particuſay 
circumſtances of the offence and the offender : the af. 
feeror's oath is conceived in the very terms of Magna 
Charta. Fitzh. Surv. c. 11. Amercements impoſed by the 
ſuperior courts on their own officers and miniſters were 
aticered by the judges themſelves ; but when a pecuniary 
mulct was inflicted by them on a ſtranger (not being 
party to any ſuit) it was then denominated a Fine. 8 Reg. 
40. And the antient practice was, when any ſuch Fine was 
im poſed, toinquire by a jury guantum inde reg i dave walvat 
per annum, ſalva ſuſtentatione ſua et uxoris, et libero 
ſuorum. Gilb. Exch c. 5. And tince the diſuſe of ſuch 
inqueſt it is never uſual to aſſeſs a larger Fine than a man 
is able to pay, without touching the implements of his 
livelyhood ; but to inflict corporal puniſhment, or a !imit- 
ed impriſonment, inſtead of ſuch Fine as might amount to 
impriſonment for life. And this is the reaſon why Fines in 
the King's court are frequently denominated Ranſoms, be- 
caule the penalty muſt otherwiſe fall upon a man's perſon 
unleſs it be redeemed or ranſomed by a pecuniary Fine, 
Mirr, c. 5. 3: Lamb. Eir. 575,—According to an an- 
tient maxim, gui non habet in crumend luat in corpore. Yet 
where any ſtatute ſpeaks both of Fine and ranſom, it is 
holden that the ranſom ſhall be creble to the Fiae at 
leaſt. Dyer 232.—See 4 Comm. 378—380. 


T. Who may fine and amerce, and for what. 
II. How Fines, &c. may be mitigated and aggravated ; 
as alſo how they may be recovered, and to whom they 
are payable, | 


% 


I. Where a ſtatue impoſes a Fine at the will and 
pleaſure of the king, that is intended of his judges, 
who are to impoſe the Fine. 4 I. 71. Courts of re- 
cord only can fire and impriſon a perſon, (except as after- 
mentioned). And ſuch a court may fine for an offence 
committed in court in their view, or by confeſſion of the 
party recorded in court. 1 Lill. 46.621. A man thall be 
fined and impriſoned for all contempts done to any court 
of record, againſt the commandment of the king's writ, 
Dc. 9 Rep. 60. 

If a perſon is arreſted coming to the courts of juſtice 
to anſwer a writ, the offender doing it ſhall be fined for 
the contempt: But there has been a difference made 
where it is done by the plaintiff in the writ, and a 
ſtranger, who it is ſaid ſhall not be fined. 9 H.6.c.55: 
1 Danw. 469. 

If an officer of the court neglects his duty, and gives 
not due attendance ; a clerk of the peace doth not draw 
an inditment well in matter of form, or return thereof, 
upon a certiorari to remove the indictment in B. R; if a 
ſheriff, Ic. make an inſufficient return of a habeas corpus 
iſſuing out of B. R. ©, or if juſtices of the peace proceed 
on an indictment after a certiorari iſſued to remove the 
indictment; the court may fine them. 1 Lil. 620. When 
a juror at the bar will not be ſworn, he may be fined, 
7 H. 6. c. 12. And if one of the jury depart without 
giving his verdict; or any of the jury give their verdict 
to the court before they are all agreed, they may be fined, 
8 Rep. 38: 40 A}. 10. 

Alſo the ſheriff in his torn, and the ſteward of a court- 
leet, have a diſcretionary power, either to award a Pine, 
or amercement for contempt to the court; as for a ſuitor's 


may 


FINE S rox OFFENCES, 


may either amerce or fine an offender, upon a preſentment 
bc. for an offence not capital, within his juriſdiction, 
Als. 66: Kitchin43, 51. 

It is ſaid, that ſome courts may impriſon, but not fine, 
as the conſtables at the petit ſeſſions. 11 Co. 44: 1 K. 
Reb. 74: 11 Ce. 436. Alſo ſome courts cannot fine or 
impriſon, but amerce, as the county, hundred, c. 11 
Co. 43 5. Bur ſome courts can neither fine, impriſon, 
nor amerce; as eccleſiaſtical courts held before the Ordi- 
nary, ari hdeacon, &c. or their commiſfſaries, and ſuch 
who proceed according to the Canon, or Civil Law, 11 
Co. 44 a. 

Every court of record may enjoin the people to keep ſi- 
lence under a pain; and impole reaſonable Fines, not only 
on ſuch as ſhall be convicted before them of any crime, 
on a formal proſecution, bur alſo on all ſuch as ſhall be 
guilty of any contempt in the face of the court; as by 
giving opprobrious language to the judge, or obitinately 
refuſing to do their duty as officers ot the court. 11. 6. 
124: 1 Rot. Abr. 219: 8 Co. 38: 11 Co. 43: Oo. Elix. 
581: 1 Sid. 145. 

If a dead body in priſon, or other place whereon an 
inqueſt ought to be taken, be interred, or ſuffered to lie 
ſo lon g, that it putrify, before the coroner hath viewed it, 
the gaoler, or townſhip ſhall be amerced. 1 Ae. 278: 
2 Hawk. P. C. If any homicide be committed, or dan- 
gerous wound given, whether with or without malice, or 
even by miſadventure, or in ſelf defence, in any town, or 
in the lanes or fields thereof, in the day-time, and the 
cifender eſcape, the town ſhall be amerced ; and if out 
of a town, the hundred ſhall be amerced. 3 I. 53: 
4 Int. 183: Cro. Car. 252: 3 Leon. 207: 2 If. 315: 
Dyer 210. 

Beſides Fines impoſed for offences, it ſeems, that regu- 
larly there was a Fine or amercement in all actions; for if 
the plaintiff or demandant did not prevail, it was thought 
reaſonable that he ſhould be puniſhed for his unjuſt vex- 


ation; and therefore there was judgment againſt him, 


quod fit in miſericordia pro falja clamore. 8 Co. 39: F. N. 
B. 75. 

45 when the plaintiff takes out a writ, the ſherif, 
before the return of it, was formerly obliged to take 
pledges of proſecution, which, when Fines and amerce- 
ments were contiderable, were real and reſponſible per- 
ſons, and anſwerable for thoſe amercements ; but being 
now ſo very inconſiderable, that they are never levied, 
they are only formal pledges entered, wiz, John Dee and 
Richard Roe. 1 Saund. 227. Sce this Dict. tit. Bail, 

In all actions, where the judgment is againſt the de- 
fendant, it was to be entered with a miericordia, or a 
capiatur; and herein the difference is, that if it be an 


action of debt, or founded on a contract, the entry is 


ideo in miſericordia, without afſeſiing any tum in certain, 
which was afterwards aſfeered by the coroners in the 
proper county; but if it were in action of treſpals, the 
court ſet the Fine, and levied it by a capiatur. 8 Co. 60: 
1 Rol. Abr. 212, 219: Cro, Eliz. 844 : Cro. Jac. 255 : 
Therefore, 

In actions grare vi et armis, as treſpaſs, and the like; 
if judgment paſs againſt the detendant in a court of re- 
cord, he thall be fined. 8 Fe. 59. But in actions 
which have not ſomething of force, or fraud, or deceit 
to the court ; if the defendant come the firit day he 1. 


called, and tender the thing demanded to the plaintiff, 


he is not to be fined. 4 Rep. 49: 8 Rep. 59, 62,99: 3 
AF. 9: 22 AF. 82: I Danv. Abr. 471: 1 Fent. 116. 

All capiatur Fines are taken away by Stat. 4 5 M. 
SM. c. 12. See title Capias pro Fine. 


II. A Fine may be mitigated the fame term it was ſet, 
being under the power of the court during that time; 
but not afterwards. 7, Raym. 376. And Fines aſleſſrd in 
court by judgment upon an information, cannot be after- 
wards mitigated. Cro. Car. 251. If a Fine certzin is 
impoſed by ſtatute on any conviction, the court cannot 
mitigate it; but if the party comes in before conviction, 
and ſubmits to the court, they may aſſeſs a leſs Fine; for 
he is not convicted, and perhaps never might. The 
court of Exchequer may mitigate a Fine certain, becauſe 
it is a court of equity, and they hare a privy ſeal for it. 
3 Salk. 33. 

If an exceſſive Fine is impoſed at the ſeſGons, it may 
be mitigated at the King's Bench. 4 Fert. 236. A de- 
fendant being indifted for an aſſault, confeiled it, and 
ſubmitted to a ſmall Fine; and it was adjudged that in 
ſu h a caſe he may produce aitidavits to prove on the pro- 
ſe-utor, that it was /n aſſault, and that in mitigation of 
ihe wine; though this cannot be done after he is found 
Guilty. 1 Salt 55. If a perſon is found Guilty of a 
miſdemeanor upon indictment, and fined, he cannot 
move to mitigate the Fine, unleſs he appear in perſon ; 
but one abſent may ſubmit to a Fine, if the clerk in court 
will undertake to pay it. 1 Vent. 209, 207 : 1 Salk. 55: 
2 Hawk. 446. 

It is a common praRice in the court of B. R. to give a 
defendant leave to ſpeak with the proſecutor, z. e. to 
make ſatistaction for the colts of the proſecution, and 
allo for damages ſuſtained, that there may be an end of 
ſuits; the court at the ſame time ſhewing, on that account, 
an inclination to ſet a moderate Fine on behalf of the 
King. Hood's Injt. 65 3. And in caſes where coſts are 
not given by law, after a proſecutor has accepted coſts 
from the defendant, he cannot aggravate the Fine; be- 
cauſe having no right to demand coſts, if he takes them, 
it ſhall be intended by way of ſatisfaction of the wrong: 
2 H. P. C. 292. See this Dict. title Coffs. 

All Fines belong to the King, and the reaſon is, 4-cau/2 
the courts of juſtice are ſupported at his charge; and where- 
ever the law puts the King to any charge ſor the ſupport 
and protection of his people, it provides money for that 
purpoſe. Brad. 129. When a perion is fined to the 
King, notwithſtanding the body remains in priſoh, it is 
ſaid the King ſhall be ſatisfied the Fine out of the offen- 
der's eſtate. 4 Leon. c. 393. 

By the Common-law, the King, or Lord may, at their 
election, diſtrain, or bring an action of debt for a Fine cr 
amercement. Crs. Elis. 581 : Sawil gz. Fa Ent. 151, 
553, 6006: 2 H. 4.245: 10 H. 6. 7: Ran. 68. But 
with reſpect to Fines, ſet in interior courts, every avowry, 
or declaration of this kind ought expreſsly to ſhew, that 
the offence was commicted within the juriſdiction of 
the court, fur if it were not, all the proceedings were 
coran non judice, and a court ſhall not be preſumed to 
have juriſdiction where it doth not appear to have one. 
Heb. 129: Raft, Ent. 55 3: Co. Ent. 572. Allo it is ad- 
vitable to ailedge, tuat tne onence was committed, as 
well as preſented, and to ſhew the names of the pre- 
ſentois and the aticerors in ſetting forth a preſentment 

oc 
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or affeerment, and alſo to ſhew that proper notice was 
ru of holding the court. But for this, See Hawk. 
ay; be : 

Of common right, a diſtreſs is incident to every 
Fine and amercement, in a torn or leet, for offences 
within the juriſdiction thereof; but if the offence were 
only the neglect of a duty created by cuitom, and of a 
private nature, it is clear, that here muſt be a cuſtom 
% warrant a dire, and perhaps ſuch cuſtom 1s alſo ne- 
ceſlary, though the duty be of a public nature. 2 Hark, 
* 

Alſo the Sheriff, or Lord may for ſuch Fines or 
amercements diſtrain the goods of the offender even in 
the highway, or in land not holden of the lord, unlefs 
ſuch land be in the poſſeſſion of the crown. 1 Rel. Abr. 
670: 2 Inf.104. But ſuch Fines and amercements be- 
ing for a perſonal offence, no ſtranger's beaſts can law- 
fully be diſtrained for them, though they have been le- 
vant and couchant upon the lands of the offender, Owen 
146: No 20. | 

A joint award of one Fine againſt divers perſons is 
erroneous; it ought to be ſeveral againſt each defendant, 

for otherwiſe one who hath paid his part. might be con- 
tinued in prifon till the others have paid theirs, which 
would be in effect to puniſh for the offence of another, 
2 Haro. P. C. Fines to the King are e/treated into the 
Exxbequer. 5 

FINES To Trex Kiws ; Fines le Rey.] Under this head 
are included Fines for original vis. On originals on 

treſpaſs on the caſe, where the damages are laid above 
401. a Fine is paid, vis. from 40/7. damages to 100 
marks, (66 J. 135. 44.) 65. 84. From 100 marks to 100. 
the Fine is 10s. From 1007. to 200 marks, 13 5s. 44. 
From 200 to 250 marks, 165. 8 4. From 250 to 300 
marks or 200 J. it is 1 J. Fine; and fo for every 100 
marks more, you pay 65. 8 d. and every 1091 further10s, 
Every 100 J. pays 105. Fine. R. H. 6. V. & 7. Fines 
are alſo paid for original writs in debt; for every writ of 
40 J. debt, 65. 84. and if it be of 100 marks, but 65. 
8 J. and for every 100 marks 63. 8d. Oc. allo for every 
writ of plca of laud, if it be not a writ of right patent, 
which is for the yearly value of 5 marks, 65. 8 d. and 
ſo according io that rate. 19 H. 6. 44: 7 H. b. 33: New 
Nat. Br. 212. See title Fines of Lands. 

Fix E NON CAPIENDO PRO PULCHRE PLACITANDO, A 
writ to inhibit officers of courts to take Fines for fair 
pleading. Reg. Orig. 179. : . 

FINE cATIENDO PRO TENNIS, &c. A writ lying where 
a per ion upon con ction of any offence by jury, hath 
his lands and grods taken into the King's hand, and his 
body is commi ted to p:ifon ; to be remitted his impri— 
ſonment, and have his lands and goods redelivered him, 
on obtaining tavour for a ſum of money, Sc. Reg. Orig. 
fil. 1 2. | 

FIVE Pro ReEpis*E:s1NA CAPIENDA, A writ that lies 
for the reiea's of one 1mprifoned tor a ie n, on pay- 
ment of a reaſonable Fine. Reg. Orig. 2-2. 

Five Force, Is where a perſcn mis forced to do that 
which te cen no ways hep; fo that it ſcems to ſignify an 
abſolu e necellity or conſtraint not avuidable. Old Nat. 
Zr 68: Stat, 35 H. 8 c. 12. 


FIN IRE, .o ine, or pay a Fine upon compoſition, 
and inakiag ſatisfaction, Sc. The fame with fem /acere, 
mentio:ed in le,. H. I. c. 53. And in Brompton, p. 1105 

and in H. t, p. 83. 
4 


FIRE. 
FINITIO, Death, ſo called; becauſe vita finitur 11re, 


Blount. 

FINORS or GOLD Av p SILVER, Are thoſe perſons 
who purify and ſeparate gold and ſilver from coarſer 
metals, by fire and water. They are not to allay ir; 
or ſell the ſame, ſave only to the maſter of the mint 
goldſmiths, Sc. fat. 4 H. 7. c. 2. : 

FIRDFARE ano FIRDWITE; See Ferafare and 
Ferdw:t. 

FIRDERINGA1, A preparation to go into the army, 
Leg. H. 1. 

FIRE and FIRE COC RS. By at. 14 Gee. 3. c. 78, 
(the Jalt building act,) Churchwardens in Lenden and 
within the bills of mortality, are to fix fire cocks, Oc. 
at proper diſtances in ſtreets, and keep a large engine and 
hand engine for extinguiſhing fire, under the penalty of 
10 J. $75. And to pi event fires, workmen in the city 
of London, Sc. malt erect party-walls between buildings 


of brick or flone, of a certain thickneſs, Cs. under 


penalties, inflicted by various ſections of the act. On the 
breaking out of any fire, all the conſtables and beadles 
ſhall repair to the place with their ſtaves, and be alliling 
in putting out the ſame, and cauling people to work, 
$ 85. No action ſhall be had againſt any perton in whoſe 
houſe or chamber a fire ſhall accidentally begin. § 36, 
See this Dict. title Habe, and allo fat. 6 Am. c. 31, now 
ſaid to be made perpetval. 1 1%. 530. inn. 7. 

By the ſaid „%. 14 Geo. 3 c. 78, Rewards for aſſiſtance 
are payable to ihe firſt turnco k 105 — To the firſt engine 


not exceeding 305. The ſecond not exceeding 20% — The 


third 103 - Jo be paid by the churchwardens or over- 
ſeers, but not without the approbatton of an alderman 
or juſtice of the peace.— ne churchwardens, Sc. to be 
repaid by the inhabitant if the fire begins in a chimney, 
$F 70, 77, 78 —lnſurance offices may lay out the in— 
{urance in rebuilding the premiſes, if the party ſufferivg 
does not give ſecurity to do ſo: or in caſe of dilagree- 
ment, not ſettled within 60 days. F 83. 

Firemen exempt from being impreſſed g 82.—Penalty 


on ſervants fring houſes *by negligence, 100 J. or 18 


months impriſonment 9 84. Reſtrithions on boiling tur- 
pentine, 25 Geo. 3. c. 77. See this Dict. tit. %%%; Barn- 
ing; Arſon. 

FIREBARE, Sax. ] A beacon or high tower by the 
ſea ſide, wherein are continual lights, either to direct 
ſailors in the night, or to give warning of the approach 


of an enemy. See title Beacon. 


FIREBOTE, Fuel for firing for neceſſiry uſe, allowed 
by law, to tenants out of the lands, Oc. granted them. 
S:ze Edo vers. f 

IX E- ORDEAIL, See title Or deal. 

FIRE-WORES. No perſon whatſoever ſhall make, 
ſell, Sc. ſquibbs, rockets, ſerpents, &c. or caſes, moulds, 
Le. for making ſuch ſquibbs, and every ſuch offence 
ſhall be adjudged à common nuſance, and perions making 
or ſel ing ſquſobs ſhall forfeit 5 /. 

Perſons throwing or firing iquibbs, c. or ſuffering 
them, Sc. to be thrown or fired from cheir houſes incur 
a penalty ot 20s. Likewiſe perſons throwing, calling or 
firing, or aiding or aſſiſting in the throwing, caſting or 
firing of any iquibbs, rockets, lerpents, or other fire- 
works, in or into any public fircet, noufe, thop, river, 
highway, road or paſſage, incur the like penalty of 20-5. 
and on non-payment may be committed to the houſe of 
correction. Sat. 9g 3 10 Hf 3. c. 7. 

This 
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This ſtatute does not take from any perſon injured, 
by throwing of ſquibbs, Se the remedy at Common-law ; 
for the party may maintain a ſpecial action on the caſe 
or treſpaſs, Ic. for recovery of full damages. 

FIRMA, Victuals or proviſions; alſo rent, &c, See 
title Farm. 

FIRMA ALBA, Rent of lands let to farm, paid in ſilver, 
not in proviſion for the lord's houſe. See Alba Firma. 

FIRMA NOCTIS, A cuſtom or tribute anciently paid 
towards the entertainment of the King for one night, ac- 
cording to Domeſday.—Comes Meriton T. R. E. reddebat 
firmam anius noctis, Ec. i. e. proviſion or entertainment 
for one night, or the value of it. Temp. Reg. Ede. Conf. 

FIRMAM REGIS, Anciently pro villa regia, /eu regis 
manerio. Selm. 

FIRMATIO, Firmationis Tempus. Doe ſeaſon, as op- 
poſed to buck ſeaſon. 31 H. 3. Firmatio ſignifies alſo a 
ſupplying with food. Leg. Ii, cap. 34. | 

FIRMURA, Free image, W. de Cre gave to the 
monks of Blyth, a mill, cum libera firmura of the dam of 
it. Reg. de Blyth, This has been interpreted liberty to 
ſcour and repair the mill dam, and carry away the ſoil, 
Ec. Blount. | 
_ FIR5T-FRUITS, Primitiz.] The profits after avoid- 
ance, of every ſpiritual living for the firſt year, according 
to the valuation thereof in the King's books. Theſe were 


given in ancient times to the Pope throughout all chriſten- |} 


dom; and were firſt claimed by him in England of ſuch 
foreigners as he beſtowed benefices on here by way of 
proviſion ; afterwards they were demanded of the clerks 
of all ſpiritual patrons, and at length of all other clerks 
on their admiſſion to benefices: but upon the throwing 
off the Pope's ſupremacy in the reign of Hen. VIII. they 
were tranſlated to, and veſted in, the King ; as appears 
by the Stat. 26 A.8.c. 2; and a new valor beneficiorum, 
was then made by which the clergy are at preſent rated. 
This valor beneficiorum is what is commonly called, The 
King's books: a tranſcript of which is given in E#on's 
Theſaurus and Bacon's Liber Regis. And for the ordering 


thereof, there was a court erected, 32 H. 8, but diſſolved 


ſoon after. 

Though by Stat. 1 Eliz. c. 4, theſe profits are reduced 
again to the crown, yet the court was never rettored ; 
for all matters formerly handled therein, were transferred 
to the Exchequer, within the ſurvey of which court they 
now remain. 

By Stat. 26 H. 8, the Lord Chancellor, Biſhops, Oc. 


are impowered to examin- into the value of every eccle- 


ſiaſtical benefice and prefe: ment in their ſeveral dioceles ; 
and clergymen entered on their livings before the Fit 
fruits are paid or compounded for, are to forfeit double 
value. But Stat. 1 Eliz. c. 4, ordains, that if an incunibent 
on a beneſice do not live half a year, or is ouſted before the 
year expire, his executors are to pay only a fourth part 
of the Frrj#-fruits ; and if he lives the year, and then 
dies, or be ouſted in fix months after, but half the Firſt 
fruits all be paid; if a year and a half, three quarters 
of them; and it Wo years then the whole; not other- 
wiſe. The archbiſhops and biſhops have four years 
allowed for the payment, and ſhall pay one quarter 
every year, if they live io long upon the biſhoprick: other 
Dignitaries in che church pay theirs in the fame manuer 
as rectors and vicats. By the Stat. 27 H 8.c.8, no 


tenths are to be paid for the tilt year, as then the . 


FISH. 


fruits are due, and by ſeveral ſtatutes of Aure, if a bene- 
fice be under 50/. per annum clear yearly value, it hall 
be diſcharged of the payment of Firf-fruits and tenths. 
This Queen alſo reſtored to the church what had at firſt 
been thus indirectly taken from it, not by remitting the 
tenths and Firf-fruits entirely, but by applying theſe 
ſuperfluities of the larger benefices to make up the de- 
ficiencies of the ſmaller; for this purpoſe ſhe granted a 
charter, confirmed by Hat. 2 Ann. c. 11, whereby all 
the revenue of the Fir/?-fruits and tenths is vetted in 
truſtees for ever, to form a perpetual fund for the aug- 
mentation of poor livings, under 50. a year. This is 
uſually called Queen Anne's bounty, which has been {till 
further regulated by ſubſequent ſtatutes; though it is to 
be lamented that the number of ſuch poor livings is ſ@ 
great, that this bounty, extenſive as it is, will be flow, 
and almoſt imperceptible in its operation; the number of 
livings under gol. certified by the biſhops at the commence- 


ment of the undertaking being 5597 ; the revenues of 


which, on a general average, did not exceed 23. per aun. 
See 1 Comm. 285, 6. cum nolis ib. 


FISH, FISHERIES AND FISHING. 


Maxy acts of parliament have been made to regulate 
domeltic and foreign fiſheries, and the ſale of fiſh.—The 
following is a very general abridgment of them. 


By Stat. 1 Eliz. c. 17, (made perpetual by Sr. 3 Cor. 1. 
c. 4,) No fiſherman ſhall uſe any net or engine, to deſtroy 
the fry of fiſh: and perſons uſing nets for that purpoſe, 
or taking ſalmon or trout out of ſeaſon, or any fiſh un- 
der certain lengths, are liable to forfeit 205. and juſ- 


tices of peace, and the lords of leets have power to put 


the acts in force. By S. 2 II. 6. c. 15, No perſon may 
faiten nets, Oc. acroſs rivers to deſtroy fiſh, and diſtuꝛb 
paſlage of veſſels, on pain of 5/1 —By Stat. 31 H. 8. 
c. 2, None ſhall fiſh in any pond or mote, Sc. without 
the owner's licence, on pain of three months impriſon- 
ment. Under S:ars. 22 & 23 Car. II. c. 25, and 4 IJ. 
M. c. 23, No perſon ſhall take any fiſh in any river, 
without the conſent of the owner, under the penalty of 
10s. for the uſe of the poor, and treble damage to the 
party grieved, leviable by diſtreſs of goods; and for want 
of diſtreſs, the offender is to be committed to the houſe of 
correction for a month: alſo nets, angles, fc. of poachers 
may be ſeized, by the owners of rivers, or by any perſons 
by warrant from a juſtice of peace, Sc. See tit. Game ; and 
poſt, Fiſhing, right of. 

By Sr. 5 Geo. 3. c. 14, Perſons ſtealing or deftroying fiſh 
in fiih-ponds, or receiving ſtolen fiſh, are to be 7rar/pertedt 
for cd n years, See tit. black At.—And a forteiture of 
5 /. to the owner of the fiſhery, is made payable by pertons 
taking or deſtroying (or attempting ſo to do) any fiſh in 
any river or other water within any incloſed ground be- 
ing private property. 

The Stat. 4 &S 5 An. c. 21, was made for the increaſe 
and preſervation of ſalmon in rivers in the counties of 
Southam, ten and Wilts ; requiring that no ſalmon be taken 
between che iſt of 4rguft and 12th of November, or un- 
der ze, Wc. And by Stat. 1 Gea. 1. c. 18, (altered as 
to the river Ribble, by Stat. 23 Geo. 2. c. 26, Salmon 
taken in the rivers Severn, Dee, lie, I ere, Ouſe, &c. 
are to be 18 inches long at leait: or the perions catching 
them ſhall forfeit 5 %; and fea fiſh fold muki be of the 
length 
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length following, 27. Bret and turbot 16 inches, brill 


and pearl 14, codlin, baſs and mallet 12, fole and place 
8,-flounders 7, whiting 6 inches long, Cc. on pain of 
forfeiting 205. to the poor, and the fiſh. By Stat. 9 Ges. 2. 
c. 33, Perſons that import any fiſh, contrary to the 1 Geo. 1, 
c. 18, for better preventing #re/þ fiſh taken by foreigners 
being imported into this kingdom, c. ſhall forfeit 100 “. 
to be recovered in the courts at Yefmin/ter, one moiety 
to informers, and the other to the poor; and maſters of 
ſmacks, hoys, boats, Sc. in which the fiſh ſhall be im- 
ported, or brought on ſhore, forfeit 504. | 
Beſides the above, thus particularized, the following 
ſtatutes relate to the ſame ſubjet.—Y/m. 2. (13 E. 1.) 
c. 47, and 13 K. 2. c. 19, as to Salmon and their fence 
months.—3 1 E. 3. H. 2. c. 1. and 35 E. 3, (Ordin. of Her- 
rings) as to foreſtalling Herrings.—31 E. 3. A. 2. c. 2, ſel- 
ling of herrings at Yarmouth. — Id. c. 3. as to Stock fiſh and 
Salmon. — 17 R. 2. c. 9, appoints juſtices to be conſerva- 
tors of rivers.— 14 H. 6. c. 6, as to foreigners ſelling fiſh. 
—22 E. 4 c. 2: 11 H. 7. c. 23, as to pickled ſalmon and 
herrings.—2 3 E. 6. c. 6, forbids the granting licences 
to fiſh in foreign parts.— 5 Elix. c. 5, as to toll of fiſh. —39 
Elix. c. 10, (contirfued by 3 Car. 1. c. 4, and 16 Car. 1. 
c. 4, though repealed by 43 Eliz. c. g,) as to aliens fiſhing. 
—1 Fac. I. c. 23, as to treſpaſs by herring fiſners.—3 Zac. 
c. 12, wears—13 T 14 Car. 2. c. 28, as to pilchard fiſhery. 
I, Car. 2. c. 16, — Packing herrings. Newfoundland 
ſiſhery.— 30 Car. 2. c. 9, Severn fiſhery.— 4 Am. c. 15, 
Stoaber fiſhery.—2 Geo. 2. c. 19, Oyfter fiſhery in Medway 
(and ſee tit. Oyfters.)—9 Geo, 2. c. 33, Loofter fiſhery on 
the coaſt of Scozland,—11 Geo. 3. c. 27: 15 Geo. 3. c. 43, 
Salmon fiſhery in the Taveed.—16 Gee. 3. c. 36, Cornwall 
pilchard fiſhery, and ſee alſo Stat. 31 Geo. 3. c. 45. 
Various ſtatutes have been made as to the particular 
ſupply and ſale of fiſh in Londox and V gſiminſter, wiz. 
Stat. 17 R. 2. c. 9, Appoints the Mayor of London con- 
ſervator of the Dames Stats. 10 9 11 W. z. c. 4: 9 An. 
c. 26: 3 Geo. 2. c. 27, and 2 Geo. 3. c. 15; for regulating 


Billinsgate market; The Water bailiff's duty; and the 


Fiſhmongers' Company. — A long and particular Stat. 
22 Geo. 2. c. 49, to eſtabliſſi an open fiſh- market in Mes- 
mier has not, it is believed, been ever put in force.— 
Stat. 30 Gro. 2. c. 21, regulates the fiſhery in the Thames 
and Me-davay, and Stat. 24 Geo. 2. c. 44, was paſſed to 

rotect officers in their duty, under the ſeveral ſtatutes 
2 gainſt foreſtallers of fiſh, &c.— Finally the Szats. 29 Geo. 
2. c. 39, and 33 Geo. 2. . 27, were made to regulate the 
ſale ot fiſh at the firſt hand in the fiſh markets in London 
and Meſlminſter; and to prevent ſaleſmen of fiſh buying 
fiſh to fell again on their own account; and to allow bret 
and turbot, brill, and pearl, although under the reſpective 
dimenſions mentioned in 1 Geo. 1. c. 18, to be imported 
and fold : and to punih perſons who ſhall take or ſell any 
ſpawn, brood, or fry of fith, unſizable fiſh, or fiſh out of 
ſcaſon, or ſmelts under the ſize of hve inches. 

By this latter act every maſter of a veſſel is to give a 
true account of the ſeveral ſoris of fiſh broughcalive to the 
None in his veſſel, and if after ſuch arrival, he ſhall wil- 
fully deſtroy or throw away any of the faid fiſh, not be- 
ing unwholeſome or unmarketable, Cc. he is liable to 
be committed to the houſe of correction, and kept to 
hard labour for any time not exceeding two months nor 
leſs than one. And fee farther Sza, 2 G-o. 3. c. 15, for 


the better ſupplying the cities of London and Weftminfter | 


with fiſh, by means of fiſh machines, and to reduce the 
exorbitant price thereof; and to protect and encourage 
Fiſhermen. 5 

For ſo much concerning the ſeveral national fiſheries 
as relate to the commerce and navigation cf the country, 
See title Navigation- 4s V. 

The Newfoundland Fiſheries are at preſent regulated 
under Stats. 10 11 V. z. c. 24,25: 15 Geo. 3. c. 31: 
26 Geo. 3. c. 26: 28 Geo. 3. e. 35: 29 Geo. 3. c. 53. 

Greenland Fiſhery. 4 5 V. & N. c. 17; 1 An. H. 1, 
c. 16: 26 Ges. 3. c. 41: 29 Geo. 3. c. 5 3. the two latter 
continued by 31 Geo. 3. c. 43. and 32 Geo. 3. c. 22. 

Southern Whale Fiſhery. 26 Geo. 3. c. 50: 28 Geo. 3. c. 
20: 29 Geo. 3. c. 353 | 
Britiſh Herring Fiſhery, 
c. 10, 

Scotch Fiſheries. 13 Geo, 1. c. 30: 29 Geo. 2.c.23: 26 
Geo. 3. c. 106, | 

FISHING, RicwT or, AND PROPERTY OF FISH. It has 
been held, that where the lord of the manor hath the ſoil 
on both ſides the river, it is a good evidence that he hath 
the right of fiſhing, and it puts the proof upon him who 
claims a free fiſhery ; but where a river ebbs and flows, 
and is an arm of the ſea, there it is common to all, and 
he who claims a privilege to himſelf muſt prove it; for 
it treſpaſs is brought for fiſhing there, the defendant 
may juſtify that the place where, is an arm of the ſea, in 
which every Subject of our lord the king hath and ought 
to have free fiſhery. 

In the Severn, the ſoil belongs to the owners of the 
land on each ſide; and the ſoil of the river Thames, is ir. 
the king, Sc. but the fiſhing is common to all. 1 Nd. 

105. He who is owner of the ſoil of a private river, 
hath a ſeparate or ſeveral fiſhery ; and he that hath free- 
#:>ery hath a property in the fiſh, and may bring a poſſeſ- 
ſory action for them; but communis piſcaria is like the 
caſe of all other commons. 2 Salk. 637. 

There are three forts of Fiſheries or Pi/caries. Free 
Fithery ; Several (or ſeparate)-Fiſhery; and Common of 
Piſcary. 

Com mon of Piſcary is a liberty of fiſhing in another 
man's water. 2 Comm. 34. See tit. Common. A Free Fiſh- 
ery, or excluſive right of fiſhing in a public river, is a 
royal franchiſe : this differs from a Several Fiſhery ; be- 
cauſe he that has a everal f/ery mult allo be (or at leaſt 
derive his right from) the owner of the foil. It differs 
alſo from a common of p;/cary, in that the free fiſhery is an 
excluhve right, the common of piſcary is not ſo; and 
therefore in a free fiſhery a man has property in the fith 
before they are caught: in a c:/mmon of piſcary, not till 
afterwards. 2 Comm. 39, 40; Which fee. As to a rer 
fiſhery no new franchiſe can at preſent be granted of it. by 
the expreſs proviſion of Magna Charta, c. 16; and the 
franchiſe mult be at leaſt as old as the reign of Hen, II. 
2 Comm, 417. One that has a cloſe pond in which 
there are ſiſh, may call them ice ſvos in an indictment, 
De. But he cannot call them as 4ona f& catalli, if 
they be not in trunks. There needs no privilege to 
make a fiſh pond; as there doth in caſe of a warren. 
Mod. Ca. 183. See further this Dict. title Game. 

FiSHERMEN. By Sat. g Ann. c. 26, There ſhall be 
a maſter, wardens and aſſiſtants of the F/mongers* Com- 
pany in London, choſen yearly at the next court of the 
Lord Mayor and Aldermen after the tenth of June, who 


26 Geo. 3. c. 81: 27 Geo. 3, 


are 


| are conſlituted a court of aſſiſtants: and they ſhall meet 


once a month at their common hall, to regulate abuſes in 
fiſhery, regiſter the names of fiſhermen, and mark their 
boats, Oc. 

FISHGARTH, A dam or wear in a river, made for 
the taking of fiſh; eſpecially in the rivers of O»/e and 
Humber. 

FISH ROYAL, Vale and Sturgeon which the King 
is intitled to when either thrown on thore or caught near 
the coaſts. Ploaud. 315. See tit. Xing. 

FLACO, A place covered with ſtanding water. Men. 
Angl. tom. 1. p. 209. . 
FLAX, See Hemp. | | 
FLECTA, A feathered or fledged arrow ; a feet arrow. 


FLEDWITE oz FLIGHT WITTE, from Sax. Flyth, | 


Fuga, et Wite, Mul#a.] In our ancient Jaw ſignified a diſ- 
charge from amerciaments, where a perſon having been 
a /ugitive came to the peace of our Lord the King of his 
own accord, or with licence. RaHal. 

FLEET, Sax. #o:, i. e. Flota, a place of running- 
water, where the tide or at comes up.] A priſon in 
London, ſo called from a river or ditch that was formerly 
there, on the ſide whereof it Rood. Lo this priſon men 
are uſually committed for contempt to the King and 
his laws, particularly againſt the courts of juſtice; or for 
debt, when perſons are unable or unwilling to ſatisfy 
their creditors : there are large rules, and a / arden or 
Keeper belonging to the Fleet Priſon, &c. By Stat. 1 Geo. 
2. c. 32, the then Warden of the Fleet was ditabled to 
hold any office, for his notorious oppreſſions of the 
priſoners; and the King was impowered to prant the 


ſaid office to ſuch perſon as he ſhould think fit, Ye. See. 


titles Gaol: Gaoler : Priſoner. 

FLEET-DITCH. The Corporation of London were 
enabled by Stat. 6 Geo. 2. c. 22, to fill up Fleet Disch, 
and make the ſoil level with the ſtreets: and the fee is 
velled in the Mayor and Commonalty. And at the me 
of building Black/riars Bridge the ditch was arched over, 


and fo filled up to the foot of the bridge, that the ground 


became level with Fleet-/trect. 

FLEET or SHIPS, See title Naz y. i | 

FLEM, Flema, from Sax. Flear, to kill or ſlav.] 
An outlaw; and by virtue of the word Flmaffare were 
claimed 4ona e,; as may be collected from a quo 
avant, Temp. Ed. 3. 

FLEMENEFRIT, FLEMENESFRINTHE, FLY- 
MENAFRYNTHE.]”The receiving or relieving of a fu- 

tive or outlaw, Leg. Inc, c. 29, 47 : LL. H. 1. c. 10,12. 

FLEMESWITE, Sax. } Flea, interprets it habere ca- 
talla fugiti vorum. Lib. I. c. 7. 

FLETA. The title of an ancient law- book, ſuppoſed to 
have been written by a judge who was confined in the Fleet 
priſon. emp. E. 1. Nicolſon's Hiftor ical Engliſh Library 225. 

FLIGHERS, Maſts tor ſhips, Mn. Anzl. tom. 1. p. 799. 

FLIGHT, For crimes committed, See Fugam fecit. 

FLOOD-MARK : The mark which the fea makes on 
the ſhore, at flowing water and the highelt tide: it is 
alſo called High-water Mark. 


FLORENCE, An ancient piece of Eng/i/5 gold com: 


every pound weight of old ſtandard gold was to be coined 
into fifty Florences, to be current at fix ſhillings each; all 


which made in tale fifteen pounds, or. into a proportionate | 


number of % Florence; or quarter pieces; by indenture 
of the Mint, 18 Ed. 3. f | 
Vor. I. | 


FOLC 


FLORIN, A foreign coin; in Spain, 4 5. 44. Gomany, 
35. 4d. and Holland, 2 5. 1 : 

FLOTA NAVIUM, A fleet of ſhips.— Net. Francia, 
6 R. 2. u. 21. 

FLO TAGES, Such things as by accident ſwim on the 
top of great rivers; the word is ſometimes uſed in the 
commiſſions of Vater Batliffs. 

FLOTSAM, Is where a ſhip is ſunk or caſt away, and 
the goods are foating upon the ſea. 5 Rep. 106: Fla/an, 
Tet/am and Lagan are mentioned together; Jem bein g 
where any thing 1s caſt out of the ſhip when in danger, 
and the ſhip notwithſtanding periſheth; and Lagar is 
when heavy goods are thrown over board before the wreck 
of the ſhip, which fink to the bottom of the ſea, but are 
tied to a cork or buoy in order to be found again. 5 Rep. 
106. The King ſhall have Flaſſam, Je!/am and Lagan, 
when the ſhip 1s loſt, and the owners of the goods are 
not known; but not otherwiſe. F. N. B. 122. Where 


the proprietors of the goods may be known, they have a 


year and a day to claim Hogan. 1 Keb, 657. Flotſan, 
Jelſam, c. any perſon may have by the King's grant, 
as well as the Lord Admiral, Sc., See 1 Comm. 292. and 
this Dict. title Hyrcł. 

FOC AGE, Hocagium.] Heuſe- bote or Fire- Gote. 

FOCAL, A right of taking wood for firing: Mon. 
Anol. Tom. 1. p. 779. 

FOD DER, Sax. Foda, i. e. Aimentum.] Any kind of 
meat for horſes, or other cattle: among the Feudi/; 
it was uſed for a prerogative of the Prince, to be pro- 
vided with corn and other meat for his horſes, by his ſub- 
jets, in his wars or other expeditions. Hotom de verb. 
Feudal. I 

FODERTORIUM, Proviſion or fodder, to be paid 
by cuſtom to the King's purveyor. Cartn/ar. MS. 

FOENUSsS NAUTICUM, Bottomry q See that title; and 
title Tante. 5 

FOE5A, Fr. Fein.] Graſs, herbage. Mon. Angl. Tom. 
2. p. 506. a 

FOGAGE, Hegagium.] Fog or rank after-graſs, not 
eaten in ſummer. LL. Foretar. Scot.c. 16. 

FOITERERS, Vagabonds. Blunt. See Faitours. 

FOLC-LANDS, Sax.] Copyhold lands ; fo called in 
the time of the Saxons, as Charter lands were called Bcc- 
ane, Kitch. 17 4. Foltland was terra vnlgi or popularis, the 
land of the vulgar people, who had no certain eſtate 
therein, but held the ſame under the rents and ſervices 
accuitomed or agreed, at the will only of their Lord the 
Thaze ; and it was therefore not put in writing, but ac- 
counted prodium ruſticum & ignebile. Spelm. of Feats, cap. 
5. See this Dict. titles Copyhold ; Tenure. 

\ FOLC-MOTE, ox FOLK-MOTE, Sax.] Fulgemnt, 

Conventus populi.] Is compounded of Folk, populus, and mere 
or gemote, convenirez and ſignified originally, as Sommer 
in his Saxon Dictionary lays, a general aſſembly of the 
people to conſider of, and order matters of the common- 
wealth: See Leg. Edw. Con fel. cap. 35. Spelman ſays the 
falemote was a fort of annual parliament, or convention of 
the Biſhops, 1 hanes, Aldermen and Freemen, upon every 

May: day yearlv ; where the laymen were ſworn to defend 
one another, and the King, and to preſerve the laws 
of the kingdom, and then conſulted of the common 
latety. But Dr. Brady infers from the laws of our Sax: 

Kings that it was an inferior court, held before the King's 

Recve or Reward, every month to do Je right, or com- 

40 poſe 
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poſe ſmaller differences, from whence there lay appeal to 
the ſuperior courts. Brady's G!off. p. 43. Squire ſeems to 
think the Folcmote, not diftint from the /&iremote, or 
common general meeting of the county. Angl. Sax. Gov. 
1554. | 

Mantuca mentions folkmote as a court holden in Lon- 
deen, wherein all the elt and people of the city did com- 
plain of the Mayor and Aldermen, for miſgovernment 
within the ſaid city: and this word in Stowe's time con- 

tinued in uſe among the Londoners ; and denoted Celeorem 
ex tota civitate conventum. Stowe's Surwty, 

According to Kenn, the folkmite was a common coun- 
eil of all the inhabitants of a city, town or borough, con- 
vened oftea by ſound of bell to the Morte Hall or Hu/e; 
or it was applied to a larger congreſs of all the freemen 
within a county, called the Shire-mote, where formerly 
all knights and military tenants did fealty to the King, 
and elected the annual ſheriff on the firſt of October ; till 
this popular election, to avoid tumults and riots, devolved 
to the King's nomination. 
was ſwallowed upin a ſelect committee or Common Council, 


and the County. Folł- more, in the Sheriffs Burn and Aſi/es. 


The word Folkmote was alſo uſed for any kind of popular 
or public meeting; as of all the tenants at the Court-Leet 
or Court Baron, in which ſignification it was of a leſs ex- 
tent. Parech. Aulig. 120.—See further this DiR. title Par- 
liament. . | 
FOLDAGE AN FOLD- COURSE, A liberty to fold 
ſheep, Sc. See Faldage; Falfee. | 
FOLGARII, Menial ſervants ; Bra#. lib. 3. tract. 2. 
c. 10. Houſe-keepers by the Saxons were called Hufaſtene, 
and their ſervants or followers, Folghere; or Felgerec. LL. 
Hen. I. e. 9. | . 
FOOL, A Natural; one ſo from the time of his birth. 
See title Idiols and Lunatics. | 
FOOT or a FINE. See title Fine. 

' FOOT-GELD. From Sax. Fot, Pes; and Geldan, l- 
were. Pedis redemptio.] An amercement for not cutting out 
and expeditating the balls of great dogs feet in the foreft : 
to be quit of foor-geld is a privilege to keep dogs within 
the foreſt unlawed, without puniſhment. Manwoed, par. 
1. p. 86. See title Foreft. 

FORAGE, Fr. Fourage.] Hay and ſtraw for horles, 
particularly for the uſe of horſe in an army. 
FORAGIUM, Straw when the corn is thraſhed out. 
Cowel. | 
FORBALK, Furbalta.] Lying forward or next the 
highway. Petr. Ble/enfis Contin. Hiſt. Croyland, p. 116. 
FORBARRR, To bar or deprive one of a thing 
for ever. See flats. 9 R. 2. c. 2: 6H.6.c. 4. 
FORBATUDUS, The aggreſſor ſlain in combat. 


FORBISHER or ARMOUR, Forbator.] Si quis for- 


Later arma alicujus f«ſceperit, ad purgandum, Sc. LL, Aluredi, 
MS. c. 22. 
FORCE, is.] Is moſt commonly applied iu p:yorem 


fariem, the evil part, and fignikes any unlawful vio- 


I is defined by Veſt to be an offence, by which | nementum, Qc. to have reſtitution by „als. 15 R. 2. c. 2: 


lence. 
violence is uſed to things or perſons; and he divides it 


into me and compound; fimple force, is that which 1s ſo | 


committed that it hath no other crime accompanying it; 
as if one by force do only enter into another man's poſ- 
ſeſſion, without doing any other unlawful act: mixed or 
compound force, is when ſome other violence is committed 


with ſuch a fact, which of itſelf alone is criminal; as |. 


After which the City Folkmote_ 


FORCE. 


where any one by force enters into another man's houſe, 
and kills a man, or ravithes a woman, Sc. And ho 
makes ſeveral other diviſions of this head. We. Symbol. 


Pa. 2. ſect. 65. Lord Coke ſays, there is alſo a fir 


implied in law; as every treſpaſs, reſcous, or diſſeiſin, 
implieth it; and an actual force, with weapons, number 
of perſons, Se. where threatning is uſed to the terror of 
another. Co. Lit. 257. By law any perſon may enter a 
tavern; and a landlord may enter his tenant's houſe to 
view repairs, c. But if he that enters a tavern, com- 
mits any /orce or violence: or he that enters to view re- 
pairs, breaketh the houſe, Sc. it ſhall be intended that 
they entered for that purpoſe. 8 Rep. 146. All force is 
againſt the law; and it is lawful to repel force by force; 
there is a maxim in our law, gud alias bonum et juflun 
eſt, fs per vim vel fraudem petatur, malum et injuflum ef, 
3 Rep. 78. Where a crime in itſelf capital, is endeavoured 
to be committed by force, it is lawful to repel that force 
by the death of the party attempting. 4 Comm. 181. See 
title Murder, | 


FORCIBLE ENTRY axo DETAINER. 


An Offence againlt the public peace which is committed 
by violently zaking or keeping poſſeſſion of lands and tene- 
ments, with menaces, arms and force, and without the au- 
thority of the law; whereby he who hath right of entry 
is barred or hindred. See 4 Comm. 148. At Common-law, 
any one who had a right of entry into lands, &c, might 
regain poſſeſſion thereof by force; but this liberty being 
much abuſed, to the breach of the public peace, it was 
found neceſſary that it ſhould be-reitrained. By Star. 5 
R. 2. fl. I. c. 8, all forcible entries are puniſhed with im- 
priſonment and ranſom at the King's will. And by Szazs, 
ig R;2.c.28: $2.6.c-9: 31 Els. e. 11: 21 Fac. 1. c. 
15, upon any forcible entry or forcible detainer after 
peaceable entry, into any lands (or benehices of the 
church) one ortmore j uſtices of the peace, taking ſufficient 
power of the county, may go to the place, and there re- 
cord the force upon his own view, as in caſe of riots; and 
upon ſuch conviction may commit the offender togaol till 
he makes fineand ranſom to the King. And moreover the 
juſtice or juſtices have power to ſummon a jury to try the 
forcibly entry or detainer complained of : and if the ſame 
be found by that jury, then beſides the ſine on the offender, 
the juſtices ſhall make refticution, by the ſherjf, of the 
poſſeſſion, without inquiring into the merits of the title; 
for the force is the only thing to be tried, puniſhed and re- 
medied by them; and the ſame may be done by indict- 
ment at the general Seſſions, But this proviſion does not 
extend to ſuch as endeavour to maintain poſſeſſion by force, 
where they themſelves or their aaceſtors have been in 


- peaceable enjoyment of the lands, c, for three years 


immediately precedivg. 4 Cm. 148. And this may be 
alledged in ſtay of reſtitution, and reſtitution is to be 
ſtayed till that be tried, if the other will traverſe the ſame, 
Sc. Dalt.-312. See T. Raym. 85 : 1 Sid. 149: Salk. 260. 

Indictment for forcible entry mult be laid of Jiberum te- 


8 H. 6. c. 9, Cc. But by Stat. 21 Fac. I. c. 15, Juſtices 
of peace may give like reſtitution ot poſſeſſion to tenants 
for years, tenant by egit, ſtatute ſtaple, Oc. and copy- 
holders, as to freeholders, ſince which itatute the eſtate 


of the perſon ouſted muſt be ſtated, for perhaps he is only 


tenant at will, Sc:6b, 1 Salt. 260; R. 1 Sid, 102. See 
2 farther 


5 


ay 


FORCIBLE ENTRY. 


farther as to what ſhall be a good indiQment, Com. Dig. 
title Forcihle Fatry D. 4.) | 

Having ſaid thus much generally, we may proceed 
more particularly to enquie, 

I. What foall le dezmed a Forcible Entry and Detainer un- 
der the foregoing Statutes. 

II. Vat Remedy is previded in ſuch Caſes, 

I. By ſtat. 5 R. 2. fl. 1.c. 8, None ſhall make any entry, 
into any lands or zenements, (or benefice of holy church 
flat. 15 K. 2. c. 23 or other pollefſions, fat. 8 H. 6. c. 9. 
2, but where entry is given by the law; and in ſuch 


caſe not with ſtrong hand or with multitude of people, 


but only in peaceable and eaſy manner; on pain of im- 
priſonment and ranſom at the King's will. 

When one or more perſons armed with unuſual weapons 
violently enter into the houſe or land of another; or 
where they do not enter violently, if they forcibly put 
another out of his poſſeſſion; or if one enters another's 
houſe, without his conſent, although the door be open, 
Ec. theſe are all forcible entries puniſhable by law. Co. 
Lit. 257. So when a tenant keeps poſſeſſion of the land 
at the end of his term againſt the landlord, it is a for- 
cible Cetainer. And if a leſſee takes a new leafe of 
another perſon, whom he conceives to have better title, 


and at the end of the term keeps poſſeſlion againſt his 
own landlord, this is a forcible detainer. C. Fac. 199. 


Alſo perſons continuing in poſſeſſion of a defeaſible eſtate 
after the title is defeated, are puniſhable for forcible 
entry; for continuing in poſſeffion afterwards, ammnis 
in law to a new entry. Co. Lit. 256, 257. And an infant 
or feme-covert may be guilty of forcible entry within 
the ſtatutes in reſpect of violence committed by them ia 
perſon; but not for what 1s done by others at their com- 
mand, their coinmands being void. Co. Lit. 257, 387. 

If a man have two houſes next adjoining, the one by a 
defeaſible title, and the other by a good title; and he 
uſes force in that he hath by the good title to keep per- 
ſons out of the other houle, this is a forcible detainer. 2 
Shep. Abr. 203. A man enters into the houſe of another 
by the windows, and then threatneth the party, and he 
for fear doth leave the houſe, it is a forcible entry: fo 
if one enter a houſe when no perſon is therein, with 
armed men, Sc. Mo, Caf. 185. If a perſon after peace- 
abe entry, ſhall make uſe of arms to defend his pol- 
ſeſſion, Cc. it will be forcible detainer: a man puts a- 
nother out of his houſe by force, if he then puts in one 


of his ſervants in a peaceable manner, who keeps out 
the party, Cc. it will be a forcible entry, but not a 


detainer; but if himſelf remaineth there with force, 
this makes a fert dotainer, If I hear that perfons will 
come to my houſe to beat me, c. and I take in force to 
defend myſelf, it is no /ercible detainer; though where 
they are coming to take lawſu] poſleſlion only, it is other- 
wile. 2 Shep. 203. 

This offence may be committed of. a rent, as well as of 
a houſe or land: as where one comes to diitrain, and the 
tenant threatens to kill him, or forcibly makes teſiſlance, 
Sc. 2 Shep. 201. But forcibly entry cannot be of a «way 
or other eaſement; or of a common or office. 1 Haw. 
. C. So no man can be guilty of forcible entry, for 
entring wich violence into lands or houſes in his own ſole 
poſſeſſion at the time of entry; as by breaking open doors 
Oc. of his eouſe detained from him by one who has the 
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bare cuſtody of it; but jointenants, or tenants in com- 
mon, may be guilty of foreib/e entry, and holding out 
their companions. A perſon is not guilty of a /orcivie 
detainer, by barely refuſing to go out of a houſe, and 
continuing therein in deſpight of another. And n9 
words alone can make a forcib/e entry, although violent 
and threatning, without torce uſed by the party. 1 Lill. 
Ar. 514. 

A forcible entry may be committed by a ſingle perſen 
as well as by 20, and zll who accompary a man when 
he makes a forcible entry ſhall be adjudged to enter with 
him, whether they actually come upon the lands or not. 
1 Hawk. P. C. c. 64. ü 

The ſame circumſtances of violence or terror which 
will make an entry forcible will make a detainer forcible 
alſo. And a detainer may be forcible whether the entry 
were forcible or not. 1 Hawk. P. C. c. 64. 

If a Juſtice of peace come to view a force in a houſe, 
and they refuſe to let him in; this of itſelf will make 
a forcible detainer in all caſes; but it muſt be upon 
complaint made, Dall. 312. 


II. The Remedy may be, by action; or by Juſtices of 
peace upon view; or by indid ment or inquiſition. 

By Stat. 8 H. 6. c. 9. $6, © If any perſon be put out or 
diſſeiſed of any lands or tenements in forcible manner, or 


put out forcibly and after holden out with ſtrong hand, 


the party grieved ſhall have aſſize of novel diſſeiſin, og 
writ of treſpaſs againſt the diſſeiſor; and if he recover, 
(or if any alienation be made to defraud the poſſeſſor of 
his right, which is alſo declared by the ſtatute to be void,) 
he ſhall have treble damages, and the defendant ſhall al- 
ſo make fine and ranſom to the King.” 

Put in an action on this ſtatute if the defendant make 
title which is found for him, he ſhall be diſmiſſed with- 
out any enquiry concerning the force; however puniſh- 
able he may be for that at the King's ſuit. 1 Hawk, P. C: 
Dall. c. 129. | 

If in treipaſs or aſſiſe upon this ſtatute the defendant 
is condemned by wn /um informatus ; he ſhall pay treble 
damages and treble colts: adjudged, and affirmed in error. 
For the words of the ſtatute give them where the recovery 
is by verdict, or otherwiſe in due manner. Jens, Cent, 


7. 
The party grieved if he will loſe the benefit of his 
treble damages and coſts may be aided and have the aſ- 
ſittance of the Jullices at the general Seſſions by way of 
inJictment on this ſame ſtatute. Which being found there, 
he mall be reſtored to his poſſeſiion by a writ of reftitution 
granted out of the ſame court to the ſheriff. Dalt. c. 129. 
Indictment of forcible entry hes not only for lands, but 
for tithes ; alſo for rents: but not againſt a lord entering 
a common with force, for which the commoner may not 
indict him, becauſe it is his own land. Cre. Car. 201, 486. 
Fer a more ſpeedy remedy the party grieved may com- 
plain to any one Juſtice or to a mayor, ſheriff or bailiff, 
within their liberties; and it is provided by fats. 15 R. 
2. c. 2: 8 H. 6. c. 9, that after complaint made to tuck 
juſtice, Cc. he ſhall within a convenient time at the colts 
of the party grieved take ſufficient power of the county, 
and go to the place where ſuch force is made, ard if he 
ſhall find ſuch force, ſhall cauſe the offenders to be arreſted, 
and make a record of ſuch force by him viewed; and the 
offenders ſo arreſted mall be put inthe next gaol, there to 
| 402 abide 
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FORCIBLE ENTRY. 


abide convict by the record of the ſame juſtice until they 
have made fine and ranſom to the King. 

As to reſtitution to the party injured, it is enacted by 
the ſaid fat, 8 H. 6. c. 9, though that the perſons making 
ſuch entry be preſent, or elſe departed before the coming 
of the Juſtice, he may notwithſtanding in ſome town next 
to the tenements ſo entered, or in ſome other convenient 


place, have power to enquire by a jury of the county as to 


the perſons making ſuch forcible entry and detainer; and 
the Juſtice may make his precept to the ſheriff, who is to 
ſummon the jury. And if tuch forcible entry or detainer 
be found before ſuch Juſtice, then the ſaid Jultice ſhall cauſe 
to reſeiſe the lands and tenements ſo entered or holden, and 


the juſtices before whom ſuch indictment was found, may, 
after traverſe tendered, certify or deliver the indictment 
into the King's Bench, and refer the proceeding thereupoa 
to the juſtices of that court. 

So jultices of jail delivery, upon an indictment before 
them. So re-reſtitution ſhall be, after an ill reſtitution 
awarded. Saw. 68: Cro Fac. 151. 8o reſtitution ſhall 
be to a diſſeiſor ouſted by the force of the diſſeiſee. lo 
a leſſee, though the leſſor, who was difleiſed, thereby op- 
poſes it, To a copyholder though his lord oppoſes it. 
vide Dall. c. 132.—Contra before Stat. 21 Fac. c. 15. See 
Dy. 142 a. in marg. | 

A copyholder cannot be d, becauſe he hath no 


ſhall reſtore the party put out to the full poſſeſſion of the | freehold in his eſtate ; but he may be expelled. And a 


ſame. And by the far. 31 Eliz. c. 11, if on an indict- 
ment of forcible entry, Oc. it is found againſt the party 
indicted, he ſhall pay ſuch coſts and damages as the Judges 
or Juſtices ſhall afſefs, 

Under the above Stat 15 R. 2. c. 2, any Jultice of the 
peace upon view of the force, may make a record of it, 
and commit the offender. And this, without a writ 
directed to him to execute the ſtatutes: and upon any in- 
formation without a complaint of the party. So every 
Juſtice may take the ſheriff, and poſe commitatus, to re- 
Brain; or he may break open a houſe to remove the force. 
Dalt c. 44. The record made by a Juilice upon view, 
ſha!! be » conviction, and is not traverſable: and ought 


Hons. And if a defect appears, in the conviction, to B. 
R. it ſhall be quaſhed. 1 Sd. 156. See 8 Co. 121. The 
Juſtices have power to fine on view: but are not bound 
to do ĩt on the ſpot, but may take a reaſonable time to con- 
ſider. Sce S. 794: Ld Kaym. 1515. 

The juſtices, on forcible detainer, may puniſh the force 
upon view, and fine and impriſon the offenders; Sid. 
156. And it hath been held, that in forcid/e entry and 


detainer, the jury are to find 4% or none; and not the de- 


tainer, without the forcible entry. 1 Vent. 25. 

An indictment will lie at Common law for a forcible 
entry, though generally brought on the above ſtatutes, 
But it muſt ſhew on the face of it ſuthcient actual force. 
3 Burr. 1702, 1732. „ 

An indictment for a forcible detainer, ought to ſhew, 
that the entry was peaceable, Cro Fac. 15 1. 

Indictments for jorcib:y entry mult ſet forth, that the 
entry was manu forii, io diſtinguiſh this offence from other 
treſpaſſes vi et armis; and there are many niceties to be 
obſerved in drawing the indictment, otherwiſe it will be 
quaſhed. Cy. Fac. 401: Dall. 298. There mult be cer- 
tainty in this indictment ; and no repugnancy, which is 
an incurable fault. An indictment of forcible entry was 
quaſhed, for that it did not ſet forth the eſtate of the 
party: ſo where the defendant hath not been in een 
peaceably three years before the indictment, without ſaying 
fore the inditment found, &. And force ſhall not be in- 


"tended when the judgment is generally laid, for it mult 


be always expreſſed. 2 NHC. Abr. 867, 869. 
The Juſtice may make reſtitution, (after inquiſition 
ſound) to the party ouſted, by himſelf, or by his pre- 


| cept to the ſheriff. I. Raym. 85 : Carth. 496. So reſtetu- 


ron ſhall be made upon an indictment at the quarter- 
ſeſions. H. P. C. 140. | 

An indictment of fercible entiy may be removed from 
before Juſtices of peace into the court of B. R. coram rege, 
which court may award reſtitution, 11 Rep. 65, And 


copyhold tenant may be reſtored, where he is wrongfully 
expelled; but if the indictment be only of diſſeiſin, as 
he may not be difſeiſed, there can be no reſtitution but at 
the prayer of him who hath the freeho!d. 17. $:: Cro. 
Jac. 41. Poſſeſſion of the termor is the poſſeſſion of 
him in reverſion : and when a leſtee for years is put out of 
poſſeſſion by force, reſtitution muſt be to him in revertion, 
and not to the leflee; and then his leſſee may re-enter, 
1 Leon 327. A termor may ſav that he was expelled, 
and his landlord in reverſion diſſeiſed; or rather that the 
tenant of the freehold is diſſeiſed, and he, the leſſee for 
years, expelled. 4 Mod. 248: 2 N Abr. 809. It a diſ- 
ſeiſee within three years makes a lawtul claim, this is 


139. Though it has been adjudged, that it is not the 
title of the poſſeflor, but the n for three years, 
which is material. Sd. 149. Since the Star, 5 R 2. 
A. 1. c. 8, if one be ſeiſed of lands, and another having 
good right to enter, doth accordingly enter manu forts, 
he may be indicted notwithſtanding his right, Ye 3 Salk, 
170. For a Vrcible detainer only it is ſaid there is no 
reltitution ; the plaintiff never having been in poſſeſſion, 
1 Vent. 23: Sid. 97, 99 

No re/titution ſhall be awarded to an ad4vory/on, common, 
rent, &c. for it ſhall only be to land. Dali. c. 44. Nor, 
where he, who uſed force has the poſſeſſion by operation 
of law : as if a diſſeiſee enters, and afterwards, by force, 


to be certified to B R. or the next aſſiſes, or quarter ſeſ- IE interruption of the poſſeſſion of the diſſeiſor, H. V. C. 


| ouſts his diſſeiſor, the poſſeſſion ſhall not be reſtored; for 


it was rereſted in the diſſeiſee by his entry. Dalt. c. 132. 
Nor, if a leſſor enters by force, upon the leſſee, for a for- 
feiture; nor to any other than him who was oulted by 
force, or to his heir. Salt. 587. Or any abator ,atter che 
death of the anceltor. Dalt. c. 132. Nor if the party 
tenders a traverſe to the inquiſition. 1 Sd. 287. Upon 
a certiorari delivered to remove an indictment, it ſhall be 
ſtayed. H. P. C. 141. Or, if the indictment appears 
inſufficient. H. P. C. 140. And in ſuch cafe re/{:tution 
granted may be ſtayed before execution. H. P. C. 140. 
So re/titution ſhall not be, after a conviction by a Fuſrice 
upon his view. 1 Vent. 303, Nor by juſtices of afſi/e, 


| gaol delivery, or juftices of peace; if the indictment was 


not found before them, H. P. C. 140: Dal. c. 44, 131. 
So refliturion ſhall not be, unleſs immediately ; not tour or 
five years afterwards. Carth. 490. | 

A record of juſtices of peace of forcible entry, is not 
traverſable ; but the entry and force, Sc. miy be tra— 
verſed ih writing, and the jultices may ſummon a jury tor 
trial of the traverſe. 1 Salt. 353. The finding of the 
force being in nature of a preſentment by the jury, is tra- 
verſable ; and if the Juſtices of peace refuſe the _— 
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and grant reſtitution, on removing the indictment into « 


B. R. there the traverſe may be tried; and on a verdict 
found for the party, Sc. a re-re/t:tution thall be granted. 
Sid. 287 : 2 Salk 588. If mo force is found at a trial 
thereof before juſti es, r7/77t1ti0 is not to be granted; nor 
ſhall it be had till the force is tried; nor ought the Juſtices 
to make it in the abſence of the defendant, without calling 
him to anſwer. 1 Hawk. P. C. c. 64. 

No other Juſtices of peace but thoſe before whom the 
indictment was found, may either at ſeſſions, or out of it, 
award reſtitution; the fame juſtices may do it in perſon, 
or make a precept to the ſheriff to do it, who may raiſe 
the power of the county to aſſiſl him in executing the ſame. 
1 Hawk. P. C. c. 04. And the lame juſtices of peace may a!ſo 
ſuperſede che reſtitution, before it is executed; on inſuf- 
ficiency found in the indictment, Sc. But no other 
Jultices, except of the court of B. R. A certiorari from 
P. R. is a ſuper/edeas to the reſtitution; and the juſtices 
of i R. may fet aſide the reſtitution after executed, if it 
be againſt law, or irregularly obtained, Sc. 1 Salk. 154. 
It juilices of peace exceed their authority, an information 
may be brought againit them. A conviction fur forcib/e 
exatry, before a line is ſet, may be quathed on motion; but 
after a fine is ict, it may not; the deiendant mult bring 
writ of error. 2 Salt. 450. 

If a plaintiff proceeds not criminally by indictment fer 
forcible entry. but commences a civil action on the caſe, 
on Szat 8 Hen 6. c. 9, the defendant is to plead Not guilty ; 
or may {lead any ſpe.iat matter, and trauere the force; and 
the plaintiſt in his replication muſt anſwer the ſpecial 
matter, and not the traverſe; and if it be found againit 
the d-fendant, he is convicied of the force of courſe ; 
whereupon the plaintiff ſhall recover treble damages and 
colts. 3 Salt 169. 

A reverftoner cannot bring action of forcible entry, be- 
cauſe he cannot be expelied, though he may be dit- 
ſeiſed. Dyer 141. 'l he words in the writ to maintain the 
action are, that the defendant expulit & die out, Sc. 
yet it is ſaid that every diſle;fin implies an expulſion in 

forcible entry. Cro. Tac. 31. 

Though forcible entry is puniſhable either by indict. 
ment or action; the aCtion is ſeidom brought, but the 
indictment often. But in many cafes it may be much 
more for the benefit of the party to bring the action. 

If a Forcibie entry or detainer ſnall be made by three 
perſons or more, it is allo a riot, and may be proceeded 
againſt as ſuch, if ro inquiry hath before been made of 
the force. Dali. c. 44 

See further on this ſubject. 1 Haut P. C. c. 64, at 
length : and Bun Juſtice, title Forcible Entry. 


FORCIBLE MARRIAGE, See this Dict. titles Mar- 


riage; Guardian. 

FORD. /orda.] A ſhallow place in a river. Man. Ang. 
tom. 1. % 657. dce title Ferry. 

FORDOL, from Sax fore, before, and dale, a part 
or portion. ] A butt or head-land, ſhooting upon other 
bounds. 

FORECHEAPUM, from Sax e, ante, and crapeen, 
i. e. Nurdinari, omere.] Pre-empiion. Chron, Brom; tin col. 
857, 89d: LL Athelred:, c. 23. 

FORECLOSED, Chut out er excluded; as the barring 
the equity of redemption on mortgages, Sc. See title 
M:rtgage, 


FOREIGN. 


FOREGOERS. The King's Purveyors ; They were 


ſo called from their going before to provide for his 
houſhold 36 Ed. 3.5. 


FOREIGN, Fr. foraign, Lat. forinſecus, extraneus.] 
Strange or outlandiſh, of another country, or ſociety; 
and in our law, is uſed adjeftively being joined with 
divers ſubſtantives in ſeveral ſenſes Kitch. 126. 

ToxEICN ATTACHMENT, See title Attachment, foreign. 

Foxticn CourF. At Lemſter (anciently called Leo- 
min/tcr) there is the borough and the foreign court; which 
laſt is within the juriſdiction of the manor, but not within 
the liberty of the bailiff of the borough: ſo there is a 


/oreign court of the honour of Glaucefter. Clauſe. 8 Ed. 2. 


Forciun bought and fold was cuſtom within the city of Len- 
don, which, being tound prejudicial to the ſellers of cat- 
tle in Smiihfield, was aboliſhed. 

Fox REIGN KI N DOH; Forticn Laws AND CUusToMs. 
A Foreign Kingdom is one under the dominion ot a eien 
prince; ſo that /reland, or any other place, ſubject to 
the crown of England, cannot with us be called foreign ; 
though to {ome purpoſes they are diltin& from the realm 
of England. It two of the king's ſubjects hob: in a fo- 
reign kirgdem, and one of them is killed, it cannot be 
tried here by the common law: but it may be ied and de- 
termined in the ccurt of the Con//able and Mar foal, eccord- 
ing to the civ l lato; or the fact may be examined by the 
Privy Council, and tried by commiſſioners appointed by 
the king in any county of E-glard, by ſtatute 33 H. 8. 
c. 23. 3 In. 48. One Hutebiuſen killed Mr. C//or abroad 
in Portugal, tor which he was tried there and acquitted, 
the exemplification of which acquittal! he produced under 
the Great Seal of that kingdom ; and the king being wil- 
ling he ſhould be tried here, referred it to the judges, who 
all agreed, that the party being already acquitted by the 
laws of Portugal, could not be tried again for the fame 
fact here. 3 Ar. 785. 

If a Stranger of Holland, or any foreign kingdom, buys 
goods at London, and gives a note under his hand for pay- 
ment, and then goes away privately into H://and, the 
ſeller may have a certificate frem the Lord Mayor, en 
proof of ſale and delivery of the goods : upon which the 
people of Hellard will execute a legal proceis on the party. 
4 Lit. 38. Alſo at the inſtance of an ambaſſador or con- 
ſul, fuch a perſon of Englaud, or any criminal againſt the 
laws here, may be ſent from a foreign kingdom hither. 
Where a bond is given, or contract made in a foreign 
kingdem, it may be tried in the King's Lench, and laid to 
be done in any place in England. Hob. 11: 2 Lal. 422. 

An agreement made in France, on two Frexch perſons 
marrying, touching the wife's fortune, has been decreed 
here to be executed, according io the laws of Encland ;; 
and that the hufoand ſurviving ſhould have the whole; 
but relief was firſt given for a certain ſum, and the zelt 
to be governed by the cuſtom of Paris. Preced. Charc. 
207, 208. 


A. and B. being inhabitants of the United States of 


America, while thuſe States were colonies ef Great Britain, 
and before the rebellion of them as colonies, B. executes 
a bond to A.—During the rebeilion, after the decloyation 
of independence by the American Congreſs, but before 
the Indepenuence of America was acknowledged ty Great 
Britain, both parties are attainted; their property con- 
flicated, and veſted in the reſpective States of which they 

were 
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FOREIGN. 


were inhabitants, by the legiſlative acts of thoſe States 
then in rebellion, and a fund provided for the payment 
of the debts of B. Afterwards the independence of Ane— 
rica is acknowledged by Grear Britain. Under all theſe 
circumſtances 4. may maintain an action on the bond 
againſt B. in England. | 

Fudgment of the court of King's Bench (affirming the 


judgment of C. P) Afirmed. Bro. P. C. 


Though all theſe judgments appear unanimous, the two 
former, and perhaps all three of them, were given in ſome 
meaſure upon different grounds. But it appears upon 
the two ſirſt deciſions to be a principle not judicially con- 
troverted, that ** the penal la tus of one country cannot 


be taken notice of, to affect the laws and rights of citi- 


zens (or ſubjects of ſuch country, becoming citizens.) 
of another ; the penal laws of foreign countries being 
ſtrictly local, and affecting nothing more than they can 
reach, and can be ſeized by virtue of their authority.” 
See 3 Torm Rep. 733. 5: 1 H Biack. Rep. 125. 

In the caſe of Dudley v. Folliott, the court having no 
doubt about the Jaw, and thinking that it would lead to 


the diſcuſſion of improper topics, would nt permit the 


queſfien to be argued. That was the caſe of a covenant in 
a conveyance of lands in America, made during the time 
of the rebellion, (vil, 1780) that the grantor had a 
legal title, and that the grantee might peaceably enjoy, 
Sc. without the leaſt interruption, Sc. of the grantor 
and his heirs, or f any other perſon whomſoever.”'— 
'The court were of opinion that this covenant was not 
broken by the States of America ſeizing the lands, as 
forfeited, for an act done previous to the conveyance, 
notwithſtanding the ſubſequent acknowledgment of 
independence. 3 Tru Rep. 5 84. 
Fon EIN Oos Ex, or A pier. See Exchequer. 

Fox EIN PLANTATIONS; AND Dowixions OF THE 
Crown. As to the former of theſe, fee this Dict. tit. Plan- 
tations. As toany foreign dominions which may belong to 
the perſon of the king by hereditary deſcent, by purchaſe 
or other acquiſition, as the territory of Hanover and his 


majeſty's other property in Germany 3 as theſe do not in 


any wiſe appertain to the crown cf theſe kingdoms they 
are entirely unconneQed with the laws of Ez/and, and 
do not communicate with this nation in any reſpect what- 
ſoever. The Enzlifþ Legiſlature, warned by paſt experience, 
wiſely inſerted in the act of Settlement, which veited the 
crown in the preſent family, the following clauſe, © That 


in caſe the crown and imperial dignity of this realm hall 
hereafter come to any perſon not being a native of this 


kingdom of Erg/and, this nation ſhall not be obliged to 
engage in any war for the defence of any dominions cr 
territories which do not belong to the crown of England, 
without conſent of Parliament.“ Srat. 12 & 13. . 3. c. 3. 

Fox EIN PCEA. A plea in objection to a judge, 
where he is reſuied as incompetent to try the matter in 
queſtion, becauſe it ariſes out of his ju. iſdiction. K:tch. 
75: Stat. 4 Hen. 8.c. 2. If a plea of 1ſſuable matter is 
alledged in a different county from that wherein the 


party is indicted or appealed, by the common law, ſuch. 


pleas can only be tried by juries returned from the coun- 
ties wherein they are alledged. But by the Stat. 23 fl. 
8. c. 14, $5, all foreign pleas triable by the country, upon 
an indictment for petit treaſon, murder or felony, ſhall 
be forthwith tried without delay, before the ſame juſtices 


before wkom the party ſhall be arraigned, and by the. 


FORE 

jurors of the ſame county where he is arraigned, not. 
withitanding the matter of the pleas is alledged to be 
in any other county or counties: though as this ſtatute 
extends not to treaſon, nor appeals, it is faid a Arey 
iſtue therein mult ſtill be tried by the jury of the county 
wherein alledged. 3 Inft. 17: H. P. C. 255: 2 Haw, 
P. C. c. 40.59 6, 7. In a foreign plea in a civil action the 
defendant ought to plead to that place where the plain. 
tiff a ledges the matter to be done in his declaration; and 
the defendant may plead a/orcige per whether the matter 
is tranſitory, or not tranſitory ; but in the laſt caſe he mutt 
ſwear to it. Sd. 234: 2 Nel. 871. When a foreion plea 
is pleaded, the court generally makes the defendant put 
it upon oath, that it is true; or will enter up judgment 
for want of a plea. See 5 Mod. 335. Foreign anjaver is 
iuch an anſwer as is not triable in the county where made; 
and foreigu maiter is that matter which is done in another 
county, &c. See futher titles Pl-ading ; Indiftment. 

Fon EIN SERVICE, Is that whereby a meſae lord holds 
of another, without the compaſs of his own fee: or that 
which the tenant performs either to his own lord, or to 
the lord paramount out of the fee. Kirch. 299. See Bra, 
lib.2.c. 16. Hofeigu ſerviceſeems allo to be uſed for £1ivh;”; 

ſervice, or eſcuage uncertain, Perkins, 650.—Salvo ; EPA 
feco Servitio. Mon. Arg. tom. 2. p. 637. 

Felonies in jerving Foreign States, are reſtrained and py- 
nithed by at. 3 Jac. I. c. 43 which makes it felony for 
any perion whatever to go out of the realm, to ſerve any 
foreign Prince or State, without having firſt taken the 
oath of aliegiance before his departure. And it is felony 
alſo for any Gentleman, or perſon of higher degree, or who 
hath borne otice in the army, to go out of the realm to 
ſerve ſuch foreign Prince or State, without previouſly en- 
tering into a bond with two ſureties, not to be reconciled 
to the See of Rome, or enter into any conſpiracy againlt 
his natural Sovereign. See the fat. (F 18, 19.—By fat. 
9 Goo. 2. c. zo, entorced by fat. 29 Geo. 2.c. 17, if any 
tubject of Great Britain ſhall enliſt himſelf, or if any per- 
ſon ſhall procure him to be enlilted in any foreign ſervice, 
or detain or ewbark him for that purpoſe without licence 
under the king's ſign manual, he ſhall be guilty of fe- 
lony without benefit of clergy ; but if the perſon ſo ſe— 
duced, ſhall within 15 days diſcover his ſeducer, he ſhall 
on conviction of the ſeducer be indemnified By. 2g 
Geo. 2. c. 17, it is enacted that to ſerve under the ren: 
King, as a military officer ſhall be felony without benefit 
of clergy : and to enter into the Scotch brigade in the 
Dutch lervice without previouſly taking the oaths of al- 
legiance and abjuration ſhall! incur a forfeiture of 500. 
See further this Dict. titles A gianece; Contempt ; Treaſon, 

FOREIGNERS. See title Alen. 

FOREJUDGER, fortsjudicalio. | A judgment where— 
by a perſon is deprived ofor put by, the thing in quettion, 
Bratt. lib. 4. To be forcjudged the court, is when wn e- 
or atio ney of any court is expelled the ſame for ſome of- 
fence, or for not appearing to an action, on a bill filed 
againlt him. Sce title {ttorneys at Law. 


Form gf a Forejudger of an Attorney, 
B* it remembered, that on the day of, &c, this fame 


term, A. B. came here into this court, by, &C. his at- 
torney, and exhibited to the juſtices of our Sovereign. Lord the 
King, his bill againff C. D. Gent. ene of the attornies of the 
Common 
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Common Bench of our ſuid Sovereign Lord the King, per- 
ſually pre/ent here in court; the tenor of which bill follows in 
the/e words, that is to ſay, To the juſtices of our ſovereign 
Lord the King, . A. B. by, &c. his attorney, complains of 
C. D. one of the attornics, &c. for that whereas, &c. (ſetting 
forth the whole bill) The pledges for the proſecution are John 
Doe and Richard Roe: whereupon the ſaid C. D. being ſo- 
muy called, came not; therefore be is forejudged from exer- 
cifing bis office of attorney of this court, Fir his contumacy, &c. 


FORESCHOKE, Derelifum.)] For/cken; in one of ou 
ſtatutes, it is ſpecially uſed for lands or tenements ſeiſed by 
a lord, for want of ſervices performed by the tenant, and 
quietly held by ſuch lord beyond a year and a day 5 now 
the tenant, who ſeeth his land taken into the hands of the 
lord, and poſſeſſed ſo long, and doth not purſue the 
courle appointed by law to recover it, doth in preiump- 
tion of law diſavow or for/ale all the right he hath to the 
ſame; and then ſuch lands ſhall be called 7or{/c5oke, See 
Stat. 10 Ed. 2.c.1. 

FOREST. 

ForESTa; SALTUS.] A great or vaſt wood; /ocus ii 
& ſaltuoſus, Our law writers define it thus; Foreſta 
eli Iocus ubi fere inhabitant wel includuntur; others ſay it 
is called Forefla, quaſi fererum flatio, del tuta mano fe- 
rarum. Manxwod, in his Foreſt Laws, gives this par- 
ticular definition of it: A Fore/? is a certaia territory or 
circuit of woody grounds and paſtures, known in its 
bounds and privilege, for the peaceable being and abiding 
of wild beaſts, and forvls of foreſt, chaſe aud warren, to be 
under the king*s protection for his princely delight: repleniſhed 
with beaſts of venary or chaſe, and great coverts of wer? 
for ſuccour of the ſaid beaſts; for preſervation whereof 
there are particular laws, privileges and officers belong- 
ing thereunio. Manw. part 2. c. 1. 

Foreft; are of that antiquity in England, that (except 
the New Force in Hampſhire, erected by William called 
The Conqueror, and Hampton Court, erected by King Hen. 
VIII, (tee t. 31 H. S. c. 5, ) it is ſaid there is no record or 
hiſtory doth make any certain mention of their erections 
and beginnings; though they are mentioned by ſeveral 
writers; and in divers of our laws and ſtatutes. 4 /»f, 
319. Our ancient hiſtorians tell vs, that New Foreft was 
raiſed by the deſtruction of twenty-two pariſh churches, 
and many villages, chapels and manors, for the ſpace of 
thirty miles together ; which was attended with divers 
judgments, as they are termed, on the poſterity of King 
Hil, I. who erefted it; for Vlliam Rufus was there 
ſhot with an arrow, and before him Richard the brother 


of Hen. I. was there killed; and Henry, nephew to Robert, 


the eldelt fon of the Corqueror, did hang by the hair of 
the head in the boughs of the /ore/f? like unto 44/alom. 
Blount. 

Beſides the New Fog, there are ſixty-eight other 
Forets in England ; thirteen chaſes, and more than ſeven 
hundred parks: the four principal Forefts are New Feore/? 
on the Sea, Shirewos! Fore on the Trent, Dean Fore? on 
the Severn, and Hindjor Foreſt on the Thames, The way 


of making a Foreft is thus: Certain commiſfioners are ap- 


pointed under the Great Seal of Eπνπαε,⏑,.; who view the 


ground intended for a Fore, and tence it round with 


metes and bounds; which being returned into the Chan- 
cery, the King cauſes it to be proclaimed throughout the 
county where the land licth, that it is a Fore, and to be 


FOREST. 


governed by the laws of the Foreſt, and prohibits all per- 


ſons from hunting there without his leave; and then he 
appointeth officers fit for the preſervation of the vert aud 
veniſon, and ſo it becomes a Foro on record. Mean. 
c. 2. Though the King may erect a Foreft on his own 
ground and waſtes, he may not do it in the ground ef 
other perſons, without their conſent ; and agreements with 
them for that purpoſe ought to be confirmed by parlia- 
ment. 4 In. 300. 

Proof of a Fe appears by matter of record; as by the 
eyres of the juſtices of the Foreffs, and other courts, and 
otticers of Fere//s, Sc. and not by the name in grants. 
12 Neo. 22, As parks are incloſed with wall, pale, Cc. 
ſo Fore/!s and chaſes are incloſed by metes and bound ;; 
ſuch as rivers, highways, hills; which are an incloſure 
in law; and without which there cannot be a Foreff. 
And in the eye of the law, the boundaries of à foreſt 
go round about it as it were a brick wall, directly in a right 
line the one from the other, aud they are known either by 
matter of record, or preſcription. 4 Inſt. 317. Bounds of 
a Fore/? may be aſcertained by commiſſion from the Lord 
Chancellor; and commiſſioners, ſheriffs, officers of Foreſts, 
&c. are impowered to make inqueſts thereof. Sa. 16 
& 17 Car. 1. c. 16. Alſo the boundaries of foros are 
reckoned a part of the foreſt; for if any perſon kill or 
hunt any of the King's deer in any highway, river, or 
other incluſive boundary of a Fre, he is as great an 
offender as if he had killed or hunted deer within the 
Foreſt itſelf. 4 /. 318. 

By the grant of a Fer, the game of the Fore/t do paſs; 
and beaſts of the Fore/t are the hart, hind, buck, doe, boar, 
wolf, fox, hare, &c. The ſeaſons for hunting whereof 
are as follow, viz. that of the hart and buck begins at 
the Feaſt of St. Joh Baptiſt, and ends at Hely-rood day; 
of the hind and doe, begins at Hely-rood, and continues 
till Candlemas; of the boar, from Chri/tmas to Candlemas ; 
of the fox, begins at Chri/tmas, and continues till Lady- 
day; of the hare, at Miclaelmas, and laſts till Canalemas. 
Dyer 169: 4 /t. 316. 

Not only game, Oc. are incident to a For, but alſo 
a Fore/t hath divers ſpecial properties. 1. A Foreſt truly 
and ſtrictly taken, cannot be in the hands of any but the 
King; for none but the King hath power to grant com- 
miſiion to any one to be a Juſtice in cyre of the foreſt : but 


if the King grants a Fg to ſubject, and granteth fur- 


ther that upon requeſt made in Chancery, he. and his heirs 
ſhall have juſtices of the Fore, than the ſubject hath a 
Foreft in law. 4 Taft. 314: Cro. Fac. 155. 

The /ccond property of a fore is the Courts; as the 7u/- 
bicegſcat, the Stogiumsote, and court of Attachment. The third 
property is the oficers belonging to it; as firſt, the ju/ices 
of the Foreft, the warden or warder, the werderors, fore/ters, 
agifters, regarders, keepers, bailiffs, beadles, &c. See title 
Attachment of the Foreſt. 

As to the Cours. The moſt eſpecial court of a Fore/7 
is the Swainmote, which is no leis incident to it than 
a court of piepevder to a fair: and, if this fail, there is 
nothing remaining of the Foreſt, but it is turned into the 
nature of a Chaje. Manw. c. 21: Crompt. Jur. 146. 

The court of Atachment or woodmote in Tees, is 
kept every forty days; at which the Fore/ters bring in 
the attachment de wiridi et wenatione, and the preient- 
ments thereof, and the verderors do receive the ſame, and 
inzoll them; but this court can only inquire, not con- 
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vict. The court of Swainmote is holden before the ver- 
derors as judges, by the ſteward of the ſwainmote, thrice 
in the year: the ſwains or freeholders within the Fore/t 
are to appear at this court, to make inqueſts and juries ; 
and this court may inquire d /upercneratione Foreſtariorum 
ef aliorum miniſtrorum Foreſtæ, et de eorum oppreſſionibus 
pubs noſtro ialatis: and alſo may receive and try preſent- 
ments certified from the court of Attachments, againſt 
cfteaces in vert or veniſon. And this court may inquire 
of offences, and convict alſo, but not give judgment, 
which muſt be at the juſtice-ſeat. 4 /t. 289. 

The Court of Regard, or Survey of Dogs is holden 
Iizewile every third year, for expeditation, or lawing of 
dogs, by cutting off to the ſkin three claws of the fore 
feet, to prevent their running at or killing of deer. No 
other dogs but maſtiſfs are to be thus lawed or expeditated, 
for none other were permitted to be kept within the pre- 
cincts of the Forelt, it being ſuppoſed that the keeping 
of theſe, and theſe only, was neceſſary for the defence of 
a man's houſe. 4 1½/. 303. 

The principal court of the Foreſt is the Court of the 
Chief Fuſtice in Eyre, or Juſtice- Scat, which is a court of 
record, and hath authority to hear and determine all 
treſpaſſes, pleas, and cauſes of the Fore/?, Ec. within 
the For2/?, as weil concerning vert and veniſon, as other 
cauſes whatſvever z and this court cannot be kept oftener 
than every third year. As before other Juſtices in Eyre, 
it mult be ſummoned forty days at leaſt before the fitting 
thereof; and one writ of ſummons 1s to be directed to 
the ſheriff of the county, and another writ Caſtodi foe 
re ſtæ, Domini R-vis wel Jus lecum tenenti, He. Which 
writ of ſummons conſiſts of two parts: Ei, to ſummon 
all the oflicers of che Fore/t, and that they bring with them 
ail records, Sc. Secondly, All perſons who claim any 
liberties or franchiſes within the Fot, and to ſhew how 
they claim the ſame. It may alſo procted to try prefent- 
ments in the inferior courts of the Foreſt, and to give 
judgment upon conviction of the Swainmote. And the 
Chief Juſtice may therefore after preſentment made, or in- 
dictment found, but not before, iſſue his warrant to the 
officers of the Foreſt to apprehend the offenders. Stats. 
1 E. 3. c. 8: 7 R. 2. c. 4.— This court being a court of 
record, may fine and impriſon for offences within the 
Foreſt, and therefore if there be erroneous judgment at 
the juſtice-ſeat, the record may be removed by writ of 
error into B. R. or the Chief Juſtice in Eyre may adjourn 
any matter to that court. 4 {»/t. 291, 5, 313. 

Theſe Juſtices in Eyre were inſtituted by Henry II. 
A.D. 1184: and their courts were formerly held very 
regularly; but the lait court of Juſtice-ſeat of any note, 
was that holden in the reign of Charles I. before the Earl 
of Holland; the rigorous proceedings at which are repott- 
ed by Sir V. Fones. After the Reſtoration, another was 
held, pro formg only, before the Earl of Oxford: but ſince 
the era of the Revolution in 1688, the Foreſt lavis have 
fallen into total diſuſe, to the great advantage of the Sub- 
je. See 3 Comm. 73. — Much therefore of what follows is 
matter rather of curioſity than ule, 

There is but one Chef Juſtice of the Foreſis on this 
ſide Trent, and he is named Fujticierius Itinerans Foreſ- 
tarum, &c. citra Trentam ; and there is another, Capital is 
Juſticiarius; and he is IViſticiarius Itinerans omnium Fo- 
reſtarum ultra Trentam, Sc. who is a perſon of greater 
dignity, than kno lege 1a the laws of the Forejt ; and 


therefore when 7u/iice /eats are held, there are aſſociated 
to him ſuch as the King ſhall appoint, who, together 
with him determine omnia placita foreie, Te. 4 Inſt. 315, 
y Stat. 32 H. 8. c. 35, Juſtices of the King's Foreſt 
may make deputies, | 

A Juſtice in Eyre cannot grant licence to ſell any timber, 
unleſs it be /edente curid, or after a writ of ad quod an. 
num: and it hath been reſolved by all the judges, that 
though 7u/tices in Eyre, and the King's officers within his 


' Forejts, have charge of veniſon, and of vert or green-hue, 


for the maintenance of the King's game, and all manner 
of trees for covert, browſe and pannage; yet when tim- 
ber of the Fore/t is ſold, it mult be cut and taken by 
power under the Great Seal, or the Exchequer Seal, by 
view of the Fore/ters, that it may not be had in places 
inconvenient for the game: and the Juſtice in Eyre, or 
any of the King's officers in the Fore/z, cannot fell or 
diſpoſe of any wood within the Fore/? without commillion 
ſo that the Exchequer and the officers of the Fore/? have 
di diſum imperium, the on? for the profit of the King, the 
other for his pleaſure. Alio no ofticer of the Forreſt can claim 
windfalls, or dotard trees, for their perquiſites, becauſe 
they were once parcel of the King's inheritance ; but 
they ought to be fold by commillion, for the Ringe be/; 
benefit. Read on Stat. 3 vl. p. 304, 5. 

If any officers cut down wood, not neceſſary for browſe, 
Sc. they forteit their offices. 9 Rep. 50. The lord of a 
Foreſt may by his oiticers enter into any man's wood with- 
in the regard of the Ft, and cut down browſewood for 
the deer in winter. A preſcription for a perſon to take 
and cut down timber-trees in a Fore/t, without view of 
the Pore/ter, it is faid may be good: but of this guy, 
without allowance of a former e, Cc. If a man hath 
wood in a Foreſt, and hath no ſuch preſcription, the 
law will allow him to fell it, ſo as he does not pre- 
judice the game, but leave ſuflicient vert; but it ought 
to be by writ of ad quad damnum, Wc. 4 Inſt: Cro. Jac. 
155. And every perſon in his own wood in a fore/? may 
take hou/e-bote and hay-bote, by view of the Foreter; and 
ſo may freebolders by preſcription, copyholders by cut- 
tom, c: 1 Ed. 3. i. 2. c. 2. The wood taken by view 
of the Foreſter, ought to be preſenzed at the next Court 
of Attachment, that it was by view, and may appear of 
record. 

Fences, Oc. in Forts and chaſes, mult be with low 
hedges, and they may be deltroyed, though of forty 
years continuance, if they were not before. Cro. Fac. 
156, He whoſe wood is in danger of being ſpoiled, for 
want of repairing fences by another, ought to requett the 
party to make good the hedges ; and it he reſuſe, then 
he mult do it himſelf, and have action on the caſe againſt 
the other that ſbould have done it. 1 Fones 277. 

A perſon may have action at Common-law for a treſ- 
paſs in a Fore/t, as to wood, Cc. to recover his right, 
Sid. 296. | 

The Chief Warden of the Fore/ is a great officer, next 
to the Juſtices of the Foreſt, to bail and diſcharge of- 
fenders ; but he is no judicial officer; and the conſtable 
of the caſtle where a Foreſt is, by the Fore/t law is Chief 
Warden of the Fore/?, as of Winſor Caſtle, Ic. | 

A Perderer is a judicial officer of the Fo, and choſen 
in full county, by the King's writ: his office 1s to obſerve 
and keep the aſſiſes or laws of the Fore/is, and view, re- 
ceive, and inroll, the attachments and przſcatments of all 
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treſpaſſes of the 7 ,, of vert and veniſon, and to do 


equal right and juſtice do the people: the verderors ate 
the chief judges of the Swarrmre court; although the 
Chief Warden, or his Ceputy, uſually fits there. 4 %. 
202. 
The Regarder is to make regard of the F, and to 
view and inquire of offences, concealments, defaults of 
Foreſters, &c. Before any juſtice ſeat is holden, the Re- 
2a»ders of the Foreſt muſt make their regard, and go thro? 
and view the whole Fore/t, Sc. They are miniſterial of- 
ficers, conſtituted by letters patent of the King, or choſen 
by writ to the ſheriff. 4 1¼/. 291. | 

A Foreſter is, in legal underſtanding, a ſworn officer mi- 
niſterial of the Fore/t, and is to watch over the vert and 
veniſon, and to make attachments and true preſentments 
of all manner of treſpaſſes done within the Foreſt: a Fo- 
r-/ter is alſo taken for a /%dward : this officer is made 
by letters patent, and it is ſaid the office may be granted 
in fee, or for life. 4 /»/. 293. Every Forefter, when 
he is called at a court of juſtice ſeat, ought upon his knees 
to deliver his horn to the Chief Juſtice in Eyre; ſo every 
Woodward cught to preſent his hatchet to my Lord. 

A Riding Fore/ter is to lead the King in his hunting. 
1 Fences 277. "Lhe office of Foreſter, Oc. though it be a 
fee ſimple, cannot be granted or aſſigned over without the 
King's licence. 4 In/t. 316. If a Forefter by patent for 


life, is made juſtice of the ſame foreſt pro bac wie, the . 


fore/terſbip is become void; for theſe offices are incom- 
patible, as the fore/ter is under the correction of the juſ- 
tice, and he cannot judge himſelf. 1 It. 313. 

An i/ter's office is to attend upon the King's woods 
and lands in a Fore/?, receive and take in cattle, &c. by 


-2pillment, that is to depaſture within the foreſt, or to | 


feed upon the pannage, Sc. And. this officer is conſtt- 
tuted by letters patent. 4 /n/t. 293. Perſons inhabiting 
in the forelt may have common of herbage for beaſts com- 


monable within the Forelt ; but by the Foreſt law, ſheep | 


are not commonable there, becauſe they bite ſo cloſe 
that they deſtroy the vert; and yet it has been held, that 
bee may be commonable in Forelts by preſcription. 3 
Bulji. 213. 

There may be a preſcription for common in a Foreſt at 
all times of the year; though it was formerly the opinion 
of our judges, that the Vence month ſhould be excepted. 
3 Lv. 127, A Foreſt may be di/afore/ted and laid open; 
but right of common ſhall remain. %. 93. He that 
hath a grant of the herbage or pannage of a park, or Foreſt, 
cannot take any herbage or pannage, but of the ſur— 
pluſage over and above a competent and ſufficient pattere 
and feeding for the game; and if there be no ſurpiuſage, 
he that hath the herbage and pannage cannot put in any 
beaits ; if he doth, they may be driven out. Read. mn 


Sat. wol. 3. 305. None may gather nuts in the Forett 


Without Warrant. 


A NRanger of a Foreſt is one whoſe buſineſs is to rechaſe 


the wild beaſts from the prr//evs into the Foreſt, and to 
preſent offences within the purlieu, and the Foreſt, Se. 
And though he is not properly an officer in the Foreſt, 
yet he is a conſiderable officer of, and belonging to it. 

The L£eadle is a forelt officer, that warns all the courts 
of the Foreſt, and executes proceſs, makes all proclama- 
tions, &c. 4 Int. 313. 

There are allo Krepers or Bailiff of walks in Forefts and 
chaſes, who are ſubordinate to the Verderors, Sc. And 

Vol. I. 


theſe officers cannot be {worn on any inqueſls, or juries 
out of the Foreſt. If any man hunts beaits within a Fo- 
reſt, althouzh they are not beaſts of the Foreſt, they are 
puniſhable by the Foreſt laws ; becauſe all hunting there, 
without warrant is unlawful. 4 Infl. 314. 

if a deer be hunted in a Foreſt, and afterwards by hunt- 
ing it is driven out of the Foreſt, and the Foreter follows 
the chaſe, and the owner of the ground where driven 
kills the deer there; yet the Foreſter may enter into the 
lands and retake the deer : for property in the deer is in 
this caſe by purſuit. 2 Leon. 201. He that hath any man- 
ner of licence to hunt in a Foreit, chaſe, park, Sc. muſt 
take heed that he do not abuſe his licence, or exceed his 
authority; for if he do, he ſhall be accounted a treſpaſſer 
av initio, and be puniſhed for that fact as if he had no li- 
cence at all. Mana. 280, 288. 
| Every lord of parliament, ſent for by the King, may, 
in coming and returning, kill a deer or two in the King's 
Foreſt or chaſe through which he paſſes; but it mud not 
be done privily, without the view of the Foreſter, if pre- 
ſent; or, if abſent, by cauſing one to blow a horn, be- 
cauſe otherwiſe he may be a treſpaſſer, and ſeem to ſteal 
the deer. Chart. Foro. c 11: 4 Drift. 308. 

Lex Forejte is a private law, and muſt be pleaded. 
2 Leon. 209. Bat it hath been obſerved, that the laws of 
the For*it are eitabliſhed by act of parliament, and for 
the molt part contained ia Charta de Forefta, 9 H. 3 ff. 2. 
c. 2: 34 Ed. 1. f. 5. 

By the law of the Foreſt, receivers or treſpaſſers in 
hunting or killing of deer, knowing them to be ſuch, or 
any of the King's veniſon, are principal treſpaſſers; 
though the treſpaſs was not done to their uſe or benefit, 
as the Common-law requires; by which the ſubſequent 
agreement amounts to a commandment : but if the re- 
ceipt be out of the bounds of the Foreſt, they cannot be 
puniſhed by the laws of the Foreit, being not within the 
Forelt juriſdiction, which is local. 4 1. 217. 

If a treſpaſs be done in a Foreſt, and the treſpaſſer dies, 
it ſhall be puniſhed after his death in the life-time of the 
heir, contrary to the Common- law. Hie and cry may be 
made by the Foreſt law for treſpaſs, as to veniſon ; though 
it cannot be purſued but only within the bounds of the 
Foreſt. 4 /n/?. 294. And for not purſuing hue and cry in 
the Foreſt, a townſhip may be fined and amerced. In 
every treſpaſs and offence of the Foreſt in vert or veni- 
ſon, the puniſhment is, to be impriſoned, ranſomed, and 


bound to the good behaviour of the Foreſt, which muſt 


be executed by a judicial ſentence by the Lord Chizt 


| Jallice in He of the Foreſt. 


It any Foreſter find any perſon hunting without warrant, 
he is to arreſt his body, and carry him to priſon, from 
whence he ſhall not be delivered without ſpecial warrant 
from the King, or his juſtices of the Foreſt, Sc. But by 
Stat. I Ad. 3.c.8, Perſons are bailable if not taken 7z he 
„auer, as with a bow ready to ſhoot, carrying away deer 
killed, or ſmeared with blood, rc. Though if one be 


not thus taken, he may be attached by his gouds. 


4 Ii. 289. 

'The Warden of the Foreſt ſhall let ſuch to mainpriſe 
until the eyre of the Foreſt; or a writ may be had out of 
the Chancery to oblige him to do it; and jt he refuſe to 
deliver the party, a writ ſhall go to the ſheriff to attach 
the Warden, Sc. who ſhall pay treble damages to the 
party grieved and be committed to priſon, &c. Car. 

+ D 1 Ed. en 
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FOREST. 


1 Fd. 3. c. 8. No Officer of the Foreſt may take or im- 
priſon any perſon without due indiftment, or per main 
bude, with his hand at the work; nor ſhall conſtrain 
any to make obligation againſt the aſſiſe of the Foreit, on 
Pain to pay double damages, and to be ranſomed at the 
King's will. Stat. 7 R. 2. c. 4. 

A Foreſter ſhall not be queſtioned for killing a treſ- 
Paſſer, who (after the peace cried unto him) will not 
yield himſelf; fo as it be not done out of ſome former 
malice. Vat. 21 Ed. 1. fl. 1. But if treſpaſſers in a Foreſt, 
Sc. kill a man who oppoſes them, although they bore no 
malice to the perſon killed, it is murder; becauſe they 
were upon an unlawful act, and therefore malice is im- 
plied. Rol. Abr. 548. And if murder be committed by 
ſuch treſpaſſers, all are principals. Ke/. 87. 

If a man comes into a Foreſt in the night-time, the Fo- 
reſter cannot juſtify beating him before he makes reſiſt- 
ance; but if he reſiſts, he may juſtify the battery. Per- 
ſons may be fined for concealing the killing of deer by 
others; and fo for carrying a gun, with an intent to kill 
the deer; and he that ſteals venifon in the Fe, and 
carries it off on horſeback, the horſe ſha!l be forfeited, 
unleſs it be that of a ſtranger ignorant of the fact. 
Where heath is burnt in a Foreft, the offenders may be 
fined: and if any man cuts dewn buſhes and thorns, and 
carries them away in a cart, he is fineable, and the cart 
and horſes ſhall be ſeized by the Fore? laws, But a man 


may preſcribe to cut wood, &c. And every freeman 


within the Fore may on his own ground make a mill- 
dyke, or arable land, without incloling ſuch arable; 
but if it be a nuſance to others, it is puniſhable. Chart. 
Foreft. c. 11: 12 Rep. 22. And if any having woods in 
his own ground, within any Fore/?, or chaſe, ſhall cut the 
ſame by the Kirg's licence, c. he may keep them 
ſeveral and incloſed, for ſeven years after felling. Stat. 
22 E, 4.c. 7. 

By Charta de Fereſa, ꝙ H. 3. Hat. 2. c. 2, No man 
ſhall loſe life or member for killing the King's deer in a 
Fereſt, Sc. but ſhall be fined; and if he have no- 
thing to pay the fine, he ſhall be impriſoned a year and 
a day; and then be delivered, if he can give good ſecu- 
rity not to offend for the future; and if not, he ſhall ab- 
jure the realm: Before this ſtatute, it was felony to hunt 
the King's deer. 2 Rel. 120. To hunt in a Foreſi, park, 
Oc. in the night, diſguited, if denied or concealed, 
upon examination before a jutiice of prace, it is felony; 
but if conſeſſed, it is only fineavle. Sta“. 1 H. 7. c. 7. 
Keepers, c. may ſeize infiruments uſed in unlawiul 
cutting of trees. Stat. 4 Geo. 3 . 31. 

The cruel and inſupportabie har ſhips which the Foreſt 
laws created to the Subject, occaftioned our anceſtors to be 
as zealous for their reformation, as for the relaxation of 
the ſeodal rigours and the other exactions introduced by 
the Norman family. And accordingly we find, in hiſtory 
the immunities of Carta de Ford as warmly contended 
for, and excorted from the King with as much difficulty, 
as thoſe of Mega Charta itſe f. By this charter con- 
firmed in parliament many Foreſts were diſafforeſted or 
{tripped of their opprethve prvileges ; and regulations 
made in the regimen «ft fuch as remained. And by a 
variety of iubſequeni fiatures together with the long ac- 
quief ence of tu Crown without exerting the Foreſt laws, 
inis prerogative is become no longer a grievance to the 
ſubject. Comm, | 


3 


FORESTALLING. 


See further as to the Foreſt law titles Black 49+ 
Dear- Stealing: Game: Chaſe: King: Park: Purlieu: Ori 
of the Foreſt, &c. 

FORESTAGIUM, Duty payable to the King's Fare. 
ters. Chart. 18 Ed. 1. | 

FORESTALLING, Toreſtallamentum, from the Sax. 
Fore, before, & ſtal a fall.) To intercept on the high. 
way. Spelman ſays, it 1s vr obſtrutio, vel itineris interceptic; 
with whom agrees Coke on Lit. fol. 161. And, accord- 
ing to Flea, foreſtalling fgnificat obtrudtionem vie wel in. 
pedimentum tranſitis et fage averiorum, &c, 113. I. c. 24. 
In our law, Foreſtalling is the buying or bargaining for 
any corn, cattle or other merchandiſe, by the way, as 
they come to fairs or markets to be ſold, before they are 
brought thither; to the intent to ſell the ſame again, at 
a higher and dearer price. 

All endeavours to inhance the common price of any 
victuals or merchandiſe, and practices which have an ap- 
parent tendency thereto, whether by ſpreading falſe ru. 
mours, or buying things in a market betore the accul. 
tomed hour, or by buying and ſelling again the ſane 
thing in the ſame market, Wc. are highly criminal by 
the Common-law; and all ſuch offences anciently came 
under the general appellation of fore/alliug. 3 In/t. 195, 
196. And ſo jealous is the Common law of practices of 
this nature, which are a general inconvenience and pre- 
Judice to the people, and very oppreflive to the poorer 
ſort, that it will not ſuffer corn to be ſo'd in the theaf 
before thraſhed ; for by ſuch ſale the market is in effeck 
Foreſtalled. 3 Tilt. 197: H. P. C. 152 | 

Foreſtalliug, Ingreſſius, and Regrating, are offences ge- 
ne:ally claſſed together as of the fame narure and equally 


hurtful to the Public. Iigrcſiig ſeems derived from the 


words in and gro/5 great or whole ; and regratino from re, 
again, and grater Fr. to ſcrape, from the dreſſing or fcrap- 
ing of cloth or other goods in order to fell the ſame 
again, | | 

Several ſtatutes were from time to time made againſt 
theſe offences in general, and allo ſpecially with reſpect 
to particular ſpecies of goods according to their ſeveral 
circumitances; all of which from the 5 & O E. G. c. ta, 
downwards, and all acts for en{orcing the tame are repeuled 
by at. 12 Gee. 3. c. 71; by the preamble of which is 
ſhould ieem that the remedy was found worſe than the 
diſeaſe. But theſe offences ſtill continue punithable 
upon indictment at the Common law by fine and impri- 
ſonment. 

The ofence of fore/falling the market is an offence 
againſt public trade. This was deſcribed by the ſaid Sas. 
5 6 E. 6. c. 14, to be the buying or contracting for 
any cattle, merchandize or victual coming in the way tothe 
market or diſſuading perſons from bringing their goods 
or proviſions there; or perſuading them to enhance the 
price when there; any of which practices makes the 
market dearer to the fair trader. 

| Regrating was deſcribed by the ſame ſtatute to be the 
buying of corn, or other dead v.ctual, in any ma ket; and 
ſelling it again in the ſame market, or within 4 miles of 
the place. For this alſo enhances the price of the pro- 
viſions, as every ſucceilive ſeller muſt have a ſucceſſive 
profit. | 
Inrrefing was alſo def. ribed to be the getting into one's 
poſſeſlion or buying up large quantities of corn or other 
dead victuals with intent to fell them again, Ihis mult — 
© 
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FORE 
of courſe injurious to the Public, by putting it in the 
ower of one or two rich men to raiſe the price of pro- 
viſions at their own diſcretion. 

The above deſcriptions given by the ſtatute ſerve as a 
guide for the indictment of theſe offences at Common- 
law, and are therefore here preſerved. 

The total ingroſſing of any commodity, with intent 
to {ell it at an unreaſonable price is an offence indictable 
and ſineable at Common-law. Cre. Car. 232. 

Salt has been held to be within the proviſions againſt 
ſoreſtalling. as a neceſſary vitual ; but not hots, nor apples 
ot other fruits. S-e fat. 2 & 3 E.6.c.15, which ſeems yet 
in force; prohibiting butchers, brewers, bakers, poul- 
terers, cooks and fruiterers, from conſpiring not to fell 
victuals, but at certain prices, on penalty of 107. for the 
firlt offence, 20/7. for the ſecond, 401. for the third, Sc. 
and if ſuch conſpiracy be made by any company, or 
body corporate, the corporation ſhail be diſſolved. 

See further 1 Haw}. P. C. c. $0; and this Dict. titles 
Bricks and Tiles; Catile ; Monopoly. 

FORETOO TH, Striking out the foretooth is a Mu- 
hem. See title Maibei. 

FORFANG os FORFENG, from the Sax. Fore, 
ante & fangen, prendere, Artecaptio ce Preventis.) The 
taking of provition from any one in fairs or markets, 
before the King's Purveyors are ſerved with neceffaries 
for his majeſty. Chart. Hen. 1. IIiſp. Sanf?. Barth. Land. 
Auuo 1 133. 


FORFEITURE. 


ForrspacTURa, from the Fr. [x70:7.] The eſſect, or 


penalty, of tranſgreſſing ſome law, For an ingenious - 


diſcuſſion to prove the propriety and policy of ſuch 
puniſhment, fee Mr. Charles 1 orke's © Confiderations on the 
Law of Forfeitures”? corrected and enlarged 8vo. 1775. 
ee alio this DiR. title Teavres III. 10. 

Forfeiture is defined by Black/one to be a puniſhment 
annexed by law to ſome illegal act or negligence in the 
owner of lands, tenements or hereditaments: whereby 
he loſes all his intereſt therein, and they go to the party 
injured, as a recompence for the wrong, which either he 
alone or the publick together with him hath ſuſtained. 
2 Comm. 267. 

Lands, tenements and hereditaments may be forfeited 
in various degrees and by various means. Forfeitures 
may therefore be divided into civ:/ and wiminal, The 
latter will be preſently conſidered more at large under 
this title, 

Civil Forfeitures ariſe either by alienation contrary to 
law; as in moremain; for which ſee this Dict. under that 
title; to Aliens lee title Mien; or by particular tenants 
when they are greater than the law entitles them to make. 
This latter alienation diveſts the remainder or reverſion 


and is alſo a forfeiture to him whoſe right is attacked 


thereby. 17. 251. 

Forfeiture in civil caſes may alſo accrue by non-pre- 
ſentation to a benetice, when it is called a Lage; See 
this DiR. tit. Ado. By Simony ; Sce that title. By 
non-performance of Conditions ; See title Condition. — By 
Waſte; See that title, —By breach of copyhold cuſtoms; 
See title Copyhold ; or laſtly by Bankruptcy ; See that title, 


FORFEITURE. 


I. Of Porfeitnres in Civil Caſes. 
II. Of Frrfeitnres in Criminal Cafes: and herein, 
I. Generally for what Crimes ſuch Forfeitures are 
 inflifted; and to what Time they bear relation. 
2. tore particularly; what Eflates are ſuvjef? 10 
Forfeitnre. 


3. When Forfeitures may be ſeixd. 


I. As to alienations 2 particular terants ; if tenant for his 
own life aliens, by feoffment or fine, for the life of another, 
or in tail, or in fee; theſe being eſtates, which either mutt 
or may laſt longer than his own, the creating them is not 
only beyond his power, and inconſiſtent with the nature 
of his intereſt, but is allo a Forfeiture of his own par- 
ticular eſtate to him in remainder or reverſion. Lz:. 5 
415. For this there ſeem to be two reaſons; Firit, 
becauſe ſuch alienation amounts to a renuntiation of the 
feoda] connection and dependence; it implies a refuſal to 
perform the due renders and ſervices to the lord of the 
tee, of which fealty is conſtantly one, and it tends in it's 
conſequence to defeat and deveſt the remainder or re- 
verſion expectant: as therefore that is put in jeopardy, 
by ſuch act of the particular tenant, it is but juſt, that, 
upon diſcovery, the particular eſtate ſhould be forfeited 
and taken from him, who has ſhewn fo manifeſt an in- 
clination to make an improper uſe of it: The other rea- 


ſon is, becauſe the particular tenant, by granting a 


larger eſtate than his own, has by his own a& determined 
and putan entire end to his own original intereſt; and on 
ſuch determination the next taker is entitled to enter re- 
gularly, as in his remainder or reverſion. 2 Comm. 274. 

Another reaſon afligned for theſe Ferſeitures is, that 
the act done is incompatible with the eſtate which the 
tenant holds, and againſt the implied condition on which 
he holds it. As in the caſe of a tenant for liſe or years 
enteofting a ſtranger in fee ſimple, this is a breach of 
the condition which the law anncxes to his eftate, ws, 
that he ſhall not attempt to create a greater eſtate than 
he himſelf is entitled to. 1 1:7. 215. So if tenant for life, 
or years, or in fee, commit felony, this is a breach of the 
implied condition annexed to every feodal donation that 
they thould not commit felony. 2 Comm. 153. 

The ſame law, which is thus laid down with regard to 
tenants for life, holds alſo with reſpect to all tenants of 
the mere freehold, or of chattel intereſts : But if tenant 


in tail aliens in fee, this is no immediate Forfeiture to 


the remainder-man, but a mere diſcontinuance of the 
eſtate-tail, which the iſſue may afterwards avoid by due 
courſe of law: for he in remainder or reverſion hath only 
a very remote, and barely poſſible intereſt therein, until 
the ive in tail is extinct. See this Dit. tit. Deo ,. 

Burt in caſe of ſuch Forfeitures, by particular tenants, 
all legal eſtates by them before created, (as if tenant for 
20 years grants a leaſe for 15,) and all charges by them 
lawfully made on the lands ſhall be good and available 
in the law. For the law will not hurt an innocent leſſee 
for the fault of his leſſor ; nor permit the leſſor, after he 
has granted a good and lawful eſtate, by his own act to 
avoid it, and defeat the intereſt which he himſelf hath 
created. 1 IAH. 233: 2 Comm. 275. 

Equivalent, both in it's nature and it's conſequences, 
to an illegal alienation by the particular tenant, is the 
civil crime of Diſclaimer; as to which See this Di. title 


Diſclaimer. 
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FORFEITURE II. 


If Tenant, for life, in dower, by the curteſy, or after 
poſſibility of iſſue extinct, or leſſee for years, tenant by 
ſtatute-merchant, ſtaple, or ct, of lands or tenements 
that lie in very, ſhall make any abſolute or conditiona' 
feoſfment in fee, gift in tail, leaſe for any other life than 
his own, *Zzc. or levy a fine /e coruſance de droit come cc, 
Se. or ſuffer a common recovery thereof: or being im 
pleaded in a writ of right brought againſt him, join the 
mit upon the mere right, or admit the reverſion to be in 
another; or in a guid juris elamat, claim the fee-limpic; 
or if leſſee for years being ouſted, briog an aſſiſe 7 de 
libero tene nento, &c —by either of theſe things, there will 
be a Fo,feiture of eſtate. Plorrd 15: 1 Rep 15: 8 Rep. 
144: Co. Lit. 251: Dyer 152. 324: 1 Bull. 219. 

But Where the land granted bv tenan: for life, or years, 
is not well conveyed; or the thing does not lie in Lorry, 
az a rent, common, or the like; he will not forfeit his 
eftate: and therefore if a feoffment, gift in tail, or leaſe 
for anoth-r's life, made by the tenant for life, is not 


good, for want of words in making it, or due execution 


in the livery and ſeiſin, this ſhall nor produce a Forfeiture. 
2 Rep. 55- 

When tenant in tail makes leaſes, not warranted by 
the ſtatute ; a copyholder commits waſte, refuſes to pay 
his rent, or do ſuit of court; one to whom an eſtate is 
granted upon condition, does not perform the ſame ; in 
ail theſe caſes Forfeitures are incurred. 1 Rep. 15. 

Entry for a Fo;feiture ought to be by him, who is next 
in reverſion, or remainder after the eſtate forfeited. As, 
if tenant for life or years commits a Forferture, he who 
has the immediate reverſion, or remainder, ought to en 
ter; though he has the fee, or only an eſtate-iail. 1 Re, 
857. J. 45, 50; 858. 1.5. 

It ſha be a diipenſation of the Forfeirure, if he in rever- 
ſion, or remainder be a party to the eſtate made, and accept 
It: as, if a huſband, ſeiſed in right of his wife for lite, leaſes 
to him in reverſion for his own life, 1 Ro. 856.1. 10. 

Aiſo Ofces may be Hi, by neglect of duty, Sc. 


see title Offi-e, 


II. 1. The true reaſon, and only ſubſtantial ground, 
of any FoxFEITURE For CKkIMEs, conſiſt in this: that 
all property is derived from Society, being one of thoſe 
civil rights conferred on individuals in exchange for that 
degree of natural freedom, Which every man mult ſacri- 
fice when he enters into ſocial communities. If therefore 
a member of any national community violates the fun- 


damental contract of his aſſociation, by tranſgreſüng the 


municipal law, be forfeits his right to ſuch privileges as he 
claims by that contract; and the State may very juitly re- 


ſume that portion of property, or any part of it which the 


Jaws have betore aſſigned him Hence in every offence of 
an atrocious kind, the laws of Envland have exacted a total 
confſcaiion ot the moveables or perſonal eſtate; aud in 
many caſes perpetual, in others only a temporary loſs, of the 
offender's immoveables or landed property: and have 
velted them both in the King, as the perſon ſuppoſed to 


be offended, being the one viſible magiſtrate in whom the 


maj-ity cf the Public reſides. 1 Comm. 299. 
'The offences which induce a Forteiture of lands and te- 


' nements are principally the followicg tix. 1 Treaſon, 2 Fe. 


bony. 3 Mypriſon of reaſon. 4 {remuiire. 5 Drawing a 

auc af on ona judge; or firiking ary one in the preicace of 

the King's courts of juſti e. 6 Popiſh Rrcuſancy; or non- 

obſervance of certain laws enacted in reitraint of papiſts. 
2 


Forfeiture in criminal! Caſes is two fold; of real and 
perional eſtates. Firſt as to Real! Eftates. 

By Common-law on attainder cf high treaſon a man 
forfeits to the King all his lands and tenements of inhe. 
ritance whether fee-ſimple or fee-tail, and al! his right 
of entry on lands and tenements, which he had at the 
tim? of the offence committed or at any time afterwards; 
to be for ever veſted in the Crown. And alio the profits of 


all lands and tenements, which he had in his own righ: for 


life or years, fo long as ſuch intereſt ſhall ſubſiſt. Co. Lit. 


392: 3 Luft. 19: 1 Hal. P. C. 240: 2 Hawk, P. C. c. 49. 


This forfeiture relates backwards to the time of the 
treaſon committed fo as to avoid all intermediate ſales and 
incumbrances, but not thoſe before the fact, 3 [». 211. 
A wife's jointure is not forfeitable for the treaſon of her 
huiband ; becauſe fetiled upon her previous to the trea- 
ſon committed. But her dower is forfeited by the ex- 
preſs proviſion of Stat. 5 5 6 E. . c. 11, repeiling in 
that particular Stat. 1 E. 6. c. 12. The huſband not. 


withſtanding ſhall be tenant by the curteſy of the wife's 


lands if the wife be attainted of treaſon, for that is not 
prohibited by the ſtatute. 1 Hal. P. C. 359. But though, 
after attainder, the forfeiture relates back to the time af 
the treaſon committed, yet it does no! et ke effect unleſs 
an attainder be had, of which it is one of the fruits: and 
therefore if a traitor dies before Judgment pronunced, 
or is killed in open rebellion, or is hanged by martial 
law, it works no Forteiture of his lands; for he never was 
attainted of treaſon ; and by the exprels provifion of Har. 
34 E. 3. c. 12, there ſhall be no Forfeiture of lands for 
treaſon, of dead perfons, not attainted in their lives. 
Yet if the Chief Jultice of the King's Bench (the ſu— 
preme coroner of ali Evg/ar/) in perſon upon the view 
of the body of one ki ed in open rebellion, records it, 
and returns the record into his own Court, both lands and 
goods thai be for teited. 4 Rep. 57. 

Forteiture of lands and tenements to the Crown for 
treaſon is by no means derived from the feodal policy, 
but was antecedent to the eltabliſhment of that ſyſtem in 
this iſland, See this Dit. title 7enures III. 10 —But in 
certain treaſons relating to the coin it is provided by ſome 
of che more modern ſlatutes which conſtitute the ottence, 
that it ſhall work no Forteiture of lands, fave only for the 
life of the offender: and, by all, that it ſhall not deprive 
the wife of her dower. See Stats. 5 El/z.c. 11: 18 Ez, 
c. 1-8 9 z c. 26: 15 © 16 . 2 c. 28.— Aud 
in order to aboliſh tach hereditary punithment entirely, 
it was provided by Stat. 7 An. c. 21, that after the de- 
ceaſe of the late Pretender no attainder for treaſon thould 
extend to the diünheriting of any heir, nor to the preju— 
dice of any perion other than the waitor himſelf. By 
which the law of Forfeitures tor high treaſon would by 
this time have been at an end, had not a ſubſequent ſtatute 
intervened to give them a longer duration, namely the 
Stat. i7 Go. 2 c 39, by which the operation of the in- 
demnitying clauſes in Sat. 7 Ain. c. 21, is (till farther 
ſuſpencied ti tne death ot the ſons of the late Pretender. 
See 4 Comm. 384; and this Dict. title Attainder. 

In petit treaton, miſpriſion of treaſon and felony, the 
offender alto forfeits all his chattel intereſts abfolutely ; 
and the profits of all eltates of treehold during lite; and 
alter his death all his lands and tencments in lee fimpi?, 
(but not thoſe in tail) to the Crown for a ſhort period 
of time: tor the King ſhall have them for a year and a 
day, and may commit therein what walte he pleales; which 
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FORFEITURE IH 2. 


is called the King's War, Day, and lage. 2 Ind. 37: 3 
lift. 492. Formerly the King had a liberty of committing 
wulle on the lands of, telons, by pulling down their 
houſes, extirpyting their gardens, ploughing their mea— 
dows, and cutting down their woods. But this tending 
greatly to the prejudice of the Publick, it was agreed in 
the rign of Heu. I, that the King ſhould have the pro- 
fits of the land for a year and a day, in lieu of the de- 
{truction he was otherwiſe at liberty to commit; and 
therefore Magna Carta, c. 22, provides that the King 
ſhalt only hold ſuch lands fur a year and day, and then 
rellore them to the lord of the tee; without aay mention 
of walte. See Mir. c. 4. & 16: Fiel. JI. i. c. 28. But the 
ſtatute 17 E. 3, de {rarovatiue regis ſeems to ſu ppote that 
the King ſhall have his year, day, aud waſte, and not the 
yearand Gay in/tead of walte : which Lo, a Cole and the Mirror 


very jultly conuider as an encroachment, tho? a very ancient. 


one, of the royal prerogative. Mir. c 5. 2: 2 Jnjt. 37. 

i bis year, day and waite are now u{ualiy compounded 
for; but otherwiſe they regularly belung to the crown, 
and after their expiration the land would have deſcended 
to the hen, (as in gavel Kind tenure it i does,) did not 
1's feodal quality intercept fucu deſcent and give it by 
wav or el. heat to the Lord. Ste titles Teuure; E/chcat. 

'Thete Forteicures of lands for telony alſo ariſe only 
u o a inder; and therefore a fe/s de je forfeits no lands 
of inneri ance or fteehold, for he never is attainted as a 
felon. 3 It. 65. hey lik-w:iſe relate back to the time 
of the olience committed, a- well as Furfeitures for trea 
ſon; 10 as to avoid all intermediate charges and con— 
veyances. 4 Comm. 386. 

Tete arc ail the Furteitures of real eſtates created by 
the Common-law as cuniequential upon attainders by 
judgment of death or outlawry. The particular For- 
tettures created by the ſtatu es of Pramun're and others 
are here omi tea, being rather a part of che judgment and 
pe airy inflicted by the reſpect:ve ſtatutes, than conſequences 


ot lu h judgaent, as in treaſon and felony they are. See 


P.ſi. Il 

4.5 a. pirt of the Forfeiture of real eſtates, may be 
mentioned, the Forteicure of the profits of lands during 
life: which extenus to two other inſtances befides thoſe 
already ipoken of; the [triking in Lmifſter Hall, or 
drawing a weapon upon à judge there {tang in the King's 
couris ot juitice. 3 %. 141 And it ſeems that the fame 
F-rierture 1s incurted vy retcuing a priſoner in or before 


any of the (vuits there, committed by the judges, Cv. 


ar. 397. 
755 ee of Good: and Chatte!s accrues in every one 
of the nipner Kk nus of oftence: in high treaſon or mit- 
prinon the ot; petit treaton ; felonies of all forts, whe- 
ther clergyabie or not: felt murder, cr jeſs de /c; 
petit larceny; itanding mute; challenging above 35 
Jurors; and the above mentioned offences of itriking, 
&c. in He/iminſter Hall. For Flight allo, on an accuſation 
of treaton, felony, or even petit larceny, whether the 
party be tound guilty or acquitied, if the jury ud the 
flight, the party ſnall forfeit his goods and chattels: for 
the very flight is an ofience, carrying with it a flrong 
preſumption of guiut; and is at lealt an endeavour to 
elude und ſlifle the courte of jutlice preſcribed by the 
law. But the jury very ſeldom find the flight; Porteiture, 
being loukec upon, fince the valt increase of perſona! pro- 
perty, as too large a penalty tor an oftence to which a man 
is prom ted by the natural love of liberty. 4 Comm. 387. 


ö 


—— 


There are ſome remarkable differences between the 
Forfeiture of lands, and of goods and chattels. 1. Lands 
are forfeited upon attainder, and not before: goods and 
chat:els are forfeited by convidin. Becauſe in many of 
the caſes where goods are forfeited there never 13 any at- 


; tainder; which happens only where judgment of death 


or outlawry is given; therefore in thoſe cates the Forfeiture 
mult be upon conviction, or not at all; and being neceſ- 
ſarily upon conviciion in thoſe, it is ſo ordered in all other 
cales: for the law loves uniformity. 2. Ia outlawries for 
treaſon or felony lands are forfeited only by the judgment, 
bur the goods and chattels are forfeited by a man's being 
firſt put in the exigent, without ſtaying till he is guinto 
ca, or finally outlawed, for the ſecreting himſelf fo 
long from juſtice is conſtrued a flight in law. 3 If. 232. 
(See this Dict. tit. Ov7/acry,) 3. The forfeiture of lands 
has relation to the time of the fact committed fo as to 
avid all ſubſequent ſales and incumbrances; but the 
Forteiture of goods and chattels has no relation back- 


wards, fo that thoſe only which a man has at the time of 


— — 


conviction ſhall be forfeited. Therefore a traitor or felon 
may bond fide ſell any of his chattels real or perſonal for 
the ſultenance of himſelf or family between the fact and 
conviction z 2 Hawk. P. C. c. 49. For perſonal property 
is of ſo fluctuating a nature that it paſſes through many 


hands in a {hort tine; and no buyer could be ſafe if he 


; were liable to return the goods which he had fairly bought, 
provided any of the prior vendors had committed a 


treaſon or felony. Yet if they be colluſively and not 
bond fide parted with, merely to defraud the crown, the 
law, and particularly Szat. 13 EI c. 5. will reach them; 
tor they are all the while truly and ſubſtantially the goods 
of the offender; and as he, if acquitted, might recover 
them himſelf, as not parted with for a good conlideration, 
ſo ir cate he happens to be convicted, the law will re- 
cover them for the King. 4 Comm. 388. 


2. Where land comes to the crown, as forfeited by az- 
tainder of treaſon. all meſne tenures of common perſons are 
extinct; but if the King grant it out, the former tenure 
fhall be revived, for which a petition of right lies. 2 
Hale's Hit. P. C. 254. In Treaſon, all lands of inheritance, 
wher2ot the offender was ſeiſed in his own right, were 
forfeited by the Common-law; and rights of entry, Sc. 
And the inher:tance of things rot lying in tenure, as of 
rent- charges, commons. Sc. ſhall be forteited in high trea- 


/on: but uo right of action whatſoever to lands of inheri- 


tance is forteited, either by the common or itatute law. 


2 Hawoh. P. C. c. 49. 


By Stat. 26 H. 8. c. 13, All lands, tenements, Sc. are 
forfeited in tren. And the King ſhall ve acjudged in 
poſleiſion of anus and goods forteited for renten on the 
attainder of the offender, without any oft ce found, ſaving 
the right of others. See Stat. 33 H. 8. c. 20. Lands and 
horeditaments in fre ample nd fee tail, are furtited in 
h:ob treaſon: but lands in tail could not be forfeited only 
tor the lite of tenant in tail, till the ſtatute 26 H. 8. c. 15, 
by which ſtatute, they may be forfeited. 

Upon out/awry in Heaſen or felony, the oFender ſhall 
forteii es much as if he had appeared, and juagment had 
been given againſt him; fo long as the outlawry is in force. 


3 In. 52,212. 


Gaweikind land in Kent is not forfeited by commit- 
ting of /elony; and by a fe.;ony only, intailcd lan ts are not 
torteit. S. P. C. 3. 26. 

Land 
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FORFEITURE II. z. 


Land that one hath in truſt; or goods and chattels in 
right of another, or to another's uſe, Oc. will not be 
liable to Forfeiture. Though leaſes for years, in a man's 
own, or his wite's right, eſtates in jointenancy, Se. 
and all ſtatutes, bonds, and debts due thereby, and 
upon contracts, Sc. ſhall be forfened. Co, Lit. 42, 151: 
S'aund. 188. 

A married man guilty of Foxy, forfeits his wiſe's 
term; aud if a wife kill her hutband, the huſband's 
goods are forfeited. TJent. Cent. 65. In manſlaughter, the 
offender forfeits cords and chartels, and in chance-mealey and 
fe defendendo, goods and chattels; but the offenders may 
have their pardon of courſe. Co. Lit. 319. 

Thoſe that are hanged by Martial Low in the time of 
war, forfeit no lands. Co. Lit.13. And for robbery or 
piracy, Sc. on the ſea, if tried in the Court of Admiralty, 
by the Civil Law, and not by jury, there is no forſeiture: 
but if a perſon be attainted before commiſſioners by virtue 
of the at. 28 Heu. 8. c. 15, there it works a Forfeiture. 
1 Lil. Abr. FA 

In caſes of felony the profits of lands wherec# a perſon, 
attainted of felony, is ſeiſed of an eſtate of inheritance 
in right of his wife; orof an eſtate for life only in his 
own right; are forfeited to the King, and nothing 1s 
forfeited to the Lord. 3 If. 19: Fitz. A. 166. 

Goods of perſons that / for a felony, are forfeited to 


the Lord of the franchiſe, when the flight is found of 
: record. 2 Ig. 281. 


In a premunire, lands in fee-fimple are forfeited, with 
goods and chattels. Co. Lit. 129. 

Before the ſtatute of 1 E. 6. cap. 12, the wife not only 
loſt her dower at Common law, but alſo her dower ad 
oftium eccle/iee, or ex afſenſu patris, or by ſpecial cuſtom 
(except that of gavelkind,) by the huſband's attainder of 
treaſon, or capital felony, whether commirted before or 
after marriage. Co. Lit. 316: 37a: 41a: F. NM. B. 150: 
Perk. 308 : Bro. tit. Dower 82: Plorod. 261. 

But the wife forfeited lands given jointly to her huſ— 
band and her, whether by way of frank marriage or 


_ otherwiſ?, only for the year, day, and waſte. Co. Lit. 


37: 3 IAH. 216. 

By Stat. 1 E. G. cap. 12. par. 17, It was enacted that al- 
beit any perſon ſhall be attainted of any treaſon or felony 
whatſoever; yet notwithitanding every woman, that ſhall 
fortune to be the wife of the perſon ſo attainted, ſhall be 
endowable and enabled to demand, have, and enjoy her 
dower, in like manner and form as tho? her huſband had 
not been attainted, £&c. This however was repealed as to 
treaſon by 5 & 6 E. 6. cap. 11. par. 9. See ante J. 


Though Lord Cote, expreſoly makes dower ex afj*n/u 


patris, as well as the dowers at Common-law and ad finn 
eccle/ice, liable to be defeated at Common-law, by the hul- 
band's treaſon or felony; 1 I. z7 a; yet ſome have 
inclined to think that this Sz. 5 6 ZE. 6. c. II, doth not 
extend to dower ex afſenſu patris, ſo that that ſhall not be 
forfeitable on the treaſon of the huſband. — And in 17. 
35 6, Lord Coke mentions that according to fome opinions 


the wife loſes dower ex aſſenſu patris, if after the aſſent the. 


{ather was attainted of treaſon.— See 11%. 41 a: in note. 

If the huſband ſeiſed of lands in fee, makes a ſeoflment 
and then commits treaſon, and is attainted of it, the wife 
mall not recover dower againſt the feoftee. Bendl. 5 6: 
Dyer 140; Co. Lit. 111 a. So if the huſband is attainted 
of treaſon, and afterwards: pardoned, yet the wife ſhall 


not recover dower; but of lands purchaſed by the huſband 
after the pardon, the wife ſhall be endowed. 3 Lev. 3; 


N Herb. fed. 391, 8 


If a hulband having levied a fine with proclamation, 
is erroneouſly attainted of reaſon, and the five years paſy 
after his death, and then the outlawry is reverſed, the 
fine and non-claim are no bar till five years are paſſed 
after the reverſal, b-cauſe the wife could not ſue for her 
dower while the attainder ſtood in force, neither could 
ſhe any way reverſe it. 3 Iuſt. 246: Mo bag. pl. 879. 

After the making of the above mentioned itatuie 1E. 
6. cap. 12, it ſeems to have been douvted, whether the 
wife ſhould not joſe her dower in cafe of any new t-!ony 
made by act of parliament; therefore where ſeveral of- 
fences have been made felony fince, care has been taken 
to provide for the wife's dower. 2 New Ar. 584. Sce 
12 Fin. Abr. tit. Forfeiture. 2 Hawh. P. C. c. 49. 

If a woman after a rape, conſent to the ravither, 
ſhe ſhall loſe her dower after the death of ker huſband, 
Se. Stat 6 R. 2. c. 6. And if any maiden or woman 
child above twelve, and under fixteen years of age, {hall 
agree to be taken away and deflowered, or contract with 
any man for marriage 2gainlt the will and without the 
conſent of her father; or. if he be dend, her mother or 
guardian appointed by ker father's will, ſhe hall for! 77 
her land of inheritance for her life. 4& 5 P. M. c. 8. 

Artificers going out of the kingdom and teaching their 
trades to foreigners, are liable to for/er? their lands, Oc. 
by Stat. 5 Geo. I. c. 27. Similar Forfeitures likewiſe are 
inflicted by ſeveral other penal ſtatutes. See title Mann- 
faturers. 

In all caſes where a penalty or Forfeiture is given by 
ſtatute, without ſaying to whom it ſhall be, or a limitation 
for a recompence for the wrong to the party, it belongs to 
the King, Stra. 50, 828: 2 Vent. 267. And ſuch For- 
feitures ſhall be conſtrued favourably. Cowp. 585, 8. 


3. Goods or lands of one arreſted for felony, ſhall 
not be ſeized before he is convict or attaint of the felony ; 
on pain of Forfezring double value. Stat. 1 R. 3. c. 3. 
Goods of a felon, Sc. cannot be ſeized before Forfeited ; 
though they may be inventoried, and a charge made 
thereof before indidment. HY”od*s t. 659. Where goods 
of a felon are pawned before he is attainted, the King 
ſnall not have the Forfeiture of the goods till the money is 
paid to him to whom they were pawned. 31.17: 2 
Nel. Abr. 874, 875. 

After conviction by judgment, or outlawry, for high- 
treaſon, Cc. a commitlion goes to perſons named by the 
King or by the Attorney General], to inquire, what lands 
and tenements the offender had at the time of the treaſon 
committed, and the value; and that they ſeize them into 
the King's hands. And the inquiſition taken thereon 
ſhall be returned to the Court of Exchequer, and filed in 
the office of the King's Remembrancer. Lat. 997. v0 
after conviction for felony, a ire facias ſhall go againſt 
the vill, or any other, who has the goods in his cuitody, 
S. P.C.194. But if any one has title to the goods or 
lands found by inquiſition to be the goods or lands of 
the offender, he may make his claim by pleading his title. 
Lit. 998. To which the Attorney General ſhall demur, 
or reply. Vid. Com. Dig. title Prerogative, (D. 83, 84.) 

A copyholder ſurrenders to the uſe of his will; the 
deviſee is convicted of felony and hanged before admit- 

tance, 
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tance, the lands are not forfeited to the lord but deſcend 
to the heir of the ſurrenderor. 2 Wi 13. 

Forfeitme differs from confiſcation, in that Forfoiture is 
more general; whereas confi/cation is particularly applied 
to ſuch as are forfeit to the King's Exchequer, and con- 
fate goods are ſaid to be ſuch as nobody doth claim. 
Staundf. P. C. 186. 

There is a full Forfeiture, plena forisfafura, otherwiſe, 
called plena auita, which is a Forfeiture of lite and mem- 
ber, and all that a man hath. Leg. H. 1. c. 88. And there 
is mention in ſome ſtatutes, of Forfeiture. at the King's 
will, of body, lands, and goods, c. 4 In. 66. See 
further on this ſubject this Diet. titles Attalnder; Corrup- 
tion of Blood ; Felony ; Treaſon, Ic. and Cem. Dig. tit. For- 
Feilure. 

Fox rEIT UPE of MANRNIA GEH, Foriefaftura mari- 
tagii.] A writ which anciently lay againtt him, who, 
holding by knights-tervice, and being under age, and 
married, retuſed her whom the lord offered him with- 
out his diſparagement, and married another, F. N. B. 
fol. 141.: Reg. Orig. fol. 193. See title Tenure, 

FoxrEITED EsTaTsE. Several ſtatutes have been 
from time to time pailed, appointing Commiſſioners of Fer- 
feiced Eftarrs, on rebellions in this kingdom and Jreland . 
Thus by Stat. 1112 L. 3.c. 3, all lands and tenements, 
Sc. of perſons attainted or convicted of treaſon orrebellion 
in Artland, were veſted in ſeveral commithoners and truſ- 
tees for ſale thereof. And by ſeveral Stats. temp. Geo. I, 
commithoners Were appointed to iuquire of Forfeited Eftates 
in England and Scet.ard, on the rebellion at Hen, Oc. 
And the eſtates of pertons attainted of treaſon were veſted 
in His Majeſty for public utes; but afterwards in truſtees 
to be jold for the uſe of the Public; and it was pro- 
vided that the purchaſers ſhould be Proteftants. 

t ORGAVEL, Forgatulum.] A ſmall reſerved rent in 
mones, 07 quit-rente Cartular. Achat. de Rading MS. F. d. 

| OPGE, Frgia.] A tmith's Forge, to melt and work 
iron. Chart. Hen. 2. 

FOXKXCERY, From Fr. Ferger, i. c. accudere, fabri- 
cre, to beat on an anvil, to firge or form.] 'Tne traudu- 
Jens making or alteration of any Deed, Writing, Initru- 
ment, Regilter, Stamp, Cc. to the prejudice of another 
man's right, An ottence punithable, according to its cir— 
cumltances, by fine, impiitonment, pillory, trauſporta- 
[104 and death. 

By Slat. g Els. c. 14, to forge or make, or knowingly 
to pubiith or give in evidence, any forged deed, corel, or 
<v/;, WIN intent to atiect the rignt of real property, eicher 
frechold or copyhold, is punimed by a Forteitu'e to the 
party grieved, of double colts and damages; by the ot. 
tender's landing in the piliory and having both his ears 
Cut; Off and his noltrics 4lit and feared; by Forteiture 
to the crown of the profits of his lands, and by per- 
petual impriſonment. For ap) Furgety relating wo a 
te i years, Or annuity, bond, obligatitn, acquittance, re— 
lenje or a. barge ot any debt or demand ut en perional 
chattels, the tame Forteicure is given to the party gri-v- 
ed, and oa the otiender is in fliged the pilicry, lois of one 
car, and a year's imprifonment.— Ine tecond otience, 
in both cales, being feiony without beuchi ot clergy. 

P ſides his general act, a mulluude of others, fince 
the | ev lun, when paper credit was fuſt eitabitihed, 
bave Auicted capiie! prin: on the ivilowig lpecies 


FORGERY. 


of Forgery, viz.—The forging, altering or uttering as 


true when forged, of any Bank-notes, bills or other ſecu- 
rities ; See Stats. 8 99 W. 3. c. 20.9 36: 11 Co. 1. c. 9: 
12 Ceo. 1. c. 32: 15 Geo. 2. c. 13: 13 Geo. 3. c. 79; and 
this DiR. title Ba of Eng/and.—Exchequer-bills; by the 
ſeveral acts for iſſuing them. —Scath.ſea Bonds ; See Stats, 
9 An. c. 21: 6 Geo. 1. cc. 4, 11: 12 Geo. 1. c. 32.— Lottery 
Tickets or orders: by the ſeveral Lottery- acts. — Army 
or Navy Debentures; Stats. 5 Geo. I. c. 14:9 Geo. 1. c. 5 — 
Eaſt India Bunds ; Stat. 12 G-0. 1. c. 22. —-Writings under 
the Seal of the London or Royal-Exchange Aſſurance : Stat. 
6 Gee. 1. c. 18; and of other Corporations by the Stats. 
eſtabliſhing them. Of the hand-quriting of the Receiver of 
the præ-fines; Stat. 32 Geo. 2. c. 14; or of the Account- 
ant-Geaeral and other officers of the court of Chancery.— 
Of a Letter of Attorney or other Power to receive or tranſ- 
fer Hock or annuities; of zrans/irs and dividerd-rwar- 
rants ; and on the per/onating à proprietor thereof to receive 
or transfer ſuch funds or dividends. Stats, 8 Geo. 1. c. 22: 
9 Geo. 1. c. 12: 31 Geo. 2. c. 22. 1577: 33 Geo. 3. c. 30. 
—Alſo on the per/oratizg or procuring to be perionated 
any ſeaman or perſon entitled to wages, prize money, Sc. 
for perjury in obtaining probate or adminifiration to receive 
ſuch wages, c. and the forging, procuring to be forg- 
ed, or publiſhing a forged /amar”s will and power. Stats, 
31 Geo. 2. c. 10: 9 Gee. 3. c. 30. and See Stat 32 Geo. 3. 
c. 34.—to which may be added counterfeiting M-diter- 
ranean paſſes from the Admiralty, Stat. 4 Geo. 2. c. 18.— 
—the forging or imitating /amps, to defaud the publick 
revenue; by the ſeveral ſtamp- acts; [the re-2/4:7 them is 
made ſingle Felony by Sat. 12 Ges. 3. c. 48, puniſhable 
with 7 years tranſportation. ] — Forging of any marriage 
regiſter or licence, Stat. 26 Ges. 2. c. 33 —Counterfeit- 
ing or removing amp or mark on plate, 24 Geo, 3 f. 2. 
c. 53. [a ſimilar offence is puniſhable with 14 years 
tranſportation by Sat. 13 Geo. 3 cc. 52, 59. ]—Porging the 


Jrank on a general poſt letter. Stat. 24 Geo. 3. f. 2. c. 37. 
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Beſides theſe there are certain general laws with regard 
to Forgery. By Stat. 2 Ges. 2. c. 25, the , offence in 
forging or procuring to be forged, acting or aflilting 
therein, or uttering or publiſhing as true any forged 
geil, 7,5 bond, bill of exchange, from Gery note, and in- 
dorſement or aſſignment of ſuch bill or note, or any ac- 
quittance or receipt for money or goods, with an intention 
to defraud any perion; (or corporation, Stat. 31 Geo. 2. 
c. 22, $783) is made £:/7 without benefit of clergy. — 
And by Stats. 7 Geo. 2. c. 22: 18 Geo. 3. c. 18, it is 
equally penal to forge or cauſe to be forged, or uttered 
as true, a counterfeit arcea/ance of a billot exchange, or 
the number or principal tum of any arcountalde receipt, for 
any note, bill, or other ſecurity for money, or any war 


rant or order for payment of money, or delivery of goods. 


By the above, and a number of other general and ſpe- 
cial proviſions, there is now hardly a caſe poſſible to be 
conceived wherein Forgery that tends to defraud, whe- 
ther in the name of a real or fictitious perſon, is net made 
a capital crime. See Fe. 116, and this Dit. ite B's 
of Exchange, *. 4. 

A deed forged in the name ef a perſon who never had 
exiſt-nce is within the Star. 2 Geo. 2. c. 25: for the ſta- 
ue Goth not ue the words the deed of any perſon, or the 
ceed of Sete, cr any words of like import, but any 
deed, Lo'd Cres deſcription of Forgery (3 nf. 16970 
When the acts done in the name ot another perſen;“ 
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FORGERY. 


is apparently too narrow, and only takes in that ſpecies 
of Forgery which is moſt commonly practiſed; but there 
are many other ſpecies of Forgery which will not come 
within the letter of that deſcription. Po. 116. 

There can be no Porg-ry where none can be prejudiced 
by it but the perſon doing it. 1 Salk. 375. 

Forgery by the common law extends to falſe and fraudu- 
lent making or altering of a deed or writing, whether it 


be a matter of record, in which ſeems to be included a | 


pariſh regiſter ; which is puniſhable by fine, impriſon- 


ment, and corporal puniſhment at the diſcretion of the 


court, or any other writing, deed, or will, 3 1%. 169: 
1 Rol. Abr. 65: 1 Hawk. P. C. c. 70. Not only where one 
makes a falſe deed ; but where a fraudulent alteration is made 
of a true deed, in a material part of it, as by making a 
leaſe of the manor of Dale, and it appears to be a leaſe 
of the manor of Sale, by changing the letter D. into an 
S. or by altering a bond, Sc. for 500. expreſſed in 
figures, to 5000 J. by adding a new cypher, theſe are 


 Horgery: ſo it is, if one finding another's name at the 


bottom of a letter, at a conſiderable diſtance from the 
other writing, cauſes the Jetter to be cut off, and a ge- 
neral releaſe to be written above the name, &c. 1 Hawk, 
P.C e. 30. 

Alſo a writing may be ſaid to be forged, where one be- 
ing directed to draw up a will for a ſick perſon, doth in- 
ſert ſome legacies therein falſely of his own head ; though 


there be no Forgery of the hand or ſeal; for the crime of 


Forgery conſiſts as well in endeavouring to give an appear- 
ance of truth to a meer fallity, as in counterfeiting a 
man's hand, &c. 1 Hawk. P. C. c. 70: 3 Ivf. 170. But 
a perſon cannot regularly be guilty of Forgery by an act 
of omiſſion; as by omitting a legacy out of a will, which 
he is directed to draw for another: though it has been 
held, that, if the wilful omiſſion of a bequelt to one cauſe 
a material alteration in the limitation of an eſtate 
to another, as if the deviſor directs a gift for life to one 
man, and the remainder to another in fee, and the writer 
omit the eſtate for life, ſo that he in remainder hath a 
preſent eſtate upon the death of the deviſor, not in- 
tended to paſs, this is Forgery. Noy. 118: Moor 760. 

If a feoffment be made of land, and livery and ſeiſin 
is not indorſed when the deed is delivered, and after- 
wards on ſelling the land for a valuable conſideration to 
another, livery is indorſed upon the firit deed ; this hath 


been adjudged Frgery both in the feoffor and feoffee ; 


becauſe it was done to deceive an honelt purchaſer. Mor. 
665. And when a perſon knowingly falſifies the date 
of a ſecond conveyance, which he had no power to make, 
in order to deceive a purchaſer, Cc. he is ſaid to be 
guilty of Forgery. 3 Inſt. 169: 1 Hawk. J. C. c. 70. 

It ſeems to be no way material, whether a forged in- 
ſtrument be made in ſuch manner, that if it were in truth 
ſuch as it is counterfeiced for, it would be of validity or 
not. 1 Sid. 142. The counterfeiting writings of an in- 
ferior nature, as letters and ſuch hke, it hath been ſaid, 
is not properly Fergery; but the deceit is puniſhable.— 
But in the caſe of Zobn Ward, of Hackney, it was deter- 
mined that to forge a releaſe or acquittance for the de- 
livery of goods, although not under ſeal was Forgery at 


common law. See Barn, K. B 10: Ld. Raym. 737, 1461: 


5 Md. 137: Raym. 81: Stra. 747. 
Where there is a penalty in an obligation, fc. the 
party grieved by a forged releaſe thereof, ſhall recover 


FORM 


double the he as damages, and not double the debt 


appearing in the condition. 3 {n/t. 172. If a perſon is 
intormed by another that a deed is forged, if he after. 
wards publiſhes it as true, he is within the danger of the 
ſtatute. 3 1. 171. The King may-pardon the corporal 
puniſhment of Forgery which tends to common example ; 
but the plaintiff cannot releaſe it: if the plaintiff releaſe 
or diſcharge the judgment or execution, c. it ſhall only 
diſcharge the colts and damages; and the judges Mall 
proceed to judgment upon the reſidue of the pains, and 
award execution upon the ſame. 5 Rep. 50. 

A perſon convicted of Forgery, and adjudged to the 
pillory, Sc. whereby he becomes infamous, is not al- 
lowed to be a witnels; but ſuch conviction is a good ex- 
ception to his evidence. And one convicted of this 
crime, may be challenged on a jury, ſo as to be inca- 
pable to ſerve as a juror; and it hath been holden, that 
exceptions to perſons found guilty of perjury or Forge, 
as well as felony, Tc. are not ſalved by a pardon. 2 
Hawk. P. C. c. 43. 25. Ihe court of B. R. will not or- 
dinarily, at the prayer of the defendant, grant a cert15- 
rari for a removal of an indictment of Forgery, &c. 1 
Sid. 54. See titles Certiorari: Indictment. See further 
on this ſubject of Forgery. 1 Hawk. P. C. c. 70, at length. 


FORINSECUS, Outward, or on the outſide. Ay 
net's Gly}. 

FORINSECUM MANERIUM, The Manor as to 
that part of it which lies without the town, and not 1n- 
cluded within the liberties of it. Paroch. Antiq. 351. 

FORINSECUM SERVITIUM, The payment of 
extraordinary aid, oppoſed to intrinſecum ſervitium, which 
was the common and ordinary duties, within the Lord's 
court. Kennet's Gl. Ste title Foreign Service. 

FORISBANNITUS, Baniſhed: Mat. Paris. Am. 1245. 

FORISFAMILIARI. When a fon accepts of his 
father's part of lands, in the life-time of the father, and is 
contented with it; he is ſaid foris/amiliari to be diſcharg- 
ed from the family, and cannot claim any more. But. 

FORLAND, or Foreland, Forlandum.] Lands extending 
further or lying before the reſt: A Promontry. Mon. Angi. 
Tom. 2. fol. 332. 

FORLER-LAND. Land in the biſhoprick of Her-/or./ 


granted or leaſed dum ep!/copus inepiſcopatu ſteterit, ſo as the 


ſucceſſor might have the ſame for his preſent revenue: 
this cuſtom has been long ſince diſuſed, and the land thus 
formerly granted is now let by leaſe as other lands, 
though it ſtill retains the name by which it was anciently 
known. Butterfield *s Surv. 56. 

FORM, Is required in law proceedings, otherwiſe the 


law would be no art; but it ought not to be uſed to en- 


ſnare or intrap. Hob. 232. Matters of Furm in pleas 
that go to the action, may be helped on a general de— 
murrer; as when a plea is only in abatement. 2 Ld. Ray. 
1015, The formal part of the law or method of proceed- 
ing, cannot be altered but by parliament : for, if once 
thoſe were demoliſhed, there would be an inlet to ail 
manner of innovation in the body of the Jaw itlelt, 
; Comm. 142. 

FORMA PAUPERIS, See title C/, IT. 

FORMEDON, Breve de forma donationic.] A writ that 
lieth for him who hath right to lands or tenements by 
virtue of any n/a, 

Upon alienation by a tenant in fail, whereby the 
eſtate: tail is diſcontinued, and the remainder or reveriion 
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FORMEDON. 


is, by failure of the particular eſtate, diſplaced and 
turned to a mere right, the remedy is by this action of 
formedon ( ſecundum formam dont) which is in the nature 
of a writ of right, and is the higheſt action that Tenant 
in tail can have. Finch. L. 267: Co. Lit. 316. For Tenant 
in tail cannot have an abſolute writ of right, which is 
confined to ſuch only as claim in fee ſimple: and for 
that reaſon this writ of Formedon was granted him by the 
ſtatute de donis; (Weftm. 2. 13 E. I. c. I;) which is there- 
fore emphatically called is writ of right. J. N. B. 255. 

This writ is diſtinguiſhed into three ſpecies ; a Formeden 
in the dr/cender, in the remainder, and in the rewerter. 

A writ of Formedon in the diſcender lietk where a gift in 
tail is made, and the tenant in tail aliens the lands in- 
tailed, or is diſſeiſſed of them and dies; in this caſe the 
heir in tail ſhall have this writ of formedon in the de— 
ſcender, to recover theſe lands ſo given in tail, againſt 
him who is then the actual tenant of the freehold. In 
which caſe the demandant is bound to ſtate the manner 
and form of the gift in tail, and to prove himſelf heir /- 
cundum formam doni. F. N. B. 211, 212. 

A Formed in the remainder lieth where a man giveth 

lands to another for life or in tail, with remainder to a 
third perſon in tail or in fee; and he who hath the par- 
ticular eſtate dieth without iſſue inheritable, and a ſtranger 
intrudes upon him in remainder, and keeps him out of pol- 
ſeſtion. In this caſe the remainder-man ſhall have this 
writ of formedon in the remainder, wherein the whole 
torm of the gift is ſtated, and the happening of the event 
upon which the remainder depended. This writ is not 
given in expreſs words by the /atute de donis: but is 
founded upon the equity of the ſtatute, and upon this 
maxim in law, that if any one hath a right to land, he 
ought alſo to have an action to recover it. See F. N. B. 
217. s | 

A Formeden in the reverter lieth where there is a gift in 
tail, and afterwards by the death of the donee or his 
heirs without iſſue of his body, the reverſion falls in 
upon the donor his heirs or aſhgns; in ſuch caſe the re- 
verſioner ſnall have this writ to recover the lands, wherein 
he ſhall ſuggelt the gift, his own title to the reverſion 
minutely derived from the donor, and the failure of iſſue 
upon which his reverſion takes place. V. N. B. 219: 8 
Reb. 88. This lay at common law, before the fatute Ye 
donis, if the donee aliened before he had performed the 
condition of the gift by having iſſue, and atterwards died 
without any. [7uch. L. 268. 

Tae time of limitation in a Formedon, by Scat. 21 Foc. 
1. e. 16, is twenty years, within which ſpace of time after 


his title accrues, the demandant mult bring his adion, 


or elſe is for ever barred. See 3 Comm. 191—3. 

There is a writ of Formedon in deſcender, where partition 
of lands, held in tail, is made among parceners, Tc. and 
one alieneth her part; in this caſe her heir ſhall have 

this writ ; and by the death of one ſiſter without iſſue, 
the partition 15 made void, and the other ſhall have the 
whole land as heir in tail. Alfo there is a writ of forme- 
den infimul teniit, that lies for a coparcener againit a 
ſtranger upon the poſſeſſion of the anceſtor; which may 
be brought without naming the other coparcener who 
hath her part in poſſeſſion. This writ may be likewiſe 
had by one heir in Gawve/tind, Sc. of lands iatailed ; 
and where the lands are held without partition. New Nat. 
Þrev. 476, 7, 481. | 
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Where a ſee-ſimple is demanded in a Hirmed u in re- 
©er/er, the taking of the profits ought to be alledged in 
the donor, and donee: if an eſtate tail is demanded, it 
mult be alledged in the donee only, 1 Ly. 96. 

There are ſeveral pleas both in bar and in abatement, 
which the tenant may plead to this action; ſuch as non - 
tenure, which is a plea in abatement, and by which the 
tenant ſhews, that he is not tenant of the freehold, or of 
ſome part thereof, at the time of the writ brought, or at 
any time fince; which 15 cailed the pleading non-tenure 
generally. Both 28. 

Spe ial non-tenure is where the tenant ſhews what in- 
tereit and eitate he hath in the land demanded, as that 
he is tenant for years, in ward, by ſtatute merchant, 
elegit, or the like; and therefore the plea of ſpecial non- 
tenure mult always ſhew who is tenant. Booth 29. See 
1 Erownl. 153. 

At common law, non-tenure of parcel of an intire 
thing, as a manor, c. abated the whole writ; but now 
by the Stat. 25 E. 3. cap. 16, it is enacted, * That by the 
exception of xon-tenure of parcel, no writ ſhall be abated, 
but only for that parce! whereof the non-tenure was al- 
ledged.” Baoth 29: 1 Mod. 181. 

[t the tenant pleads vu tenue of the aubole, he need 
not ſhew who is tenant: but in a plea of nou-terure of 
farcel, he muſt ſhew who is tenant, and this even before 
the ſtatute ; for the common law would not ſuffer a writ, 
good in part, to be wholly deſtroyed, except the tenant 
thewed the demandant how he might have a better. 1 
Med. 181. The tenant cannot, after a general impar- 
lance, plead non-tenure of part, though he may plead 
non-tenure of the whole. 3 Lev. 55. 

The writ of Formedon is now rarely brought; the try- 
ing titles by Ej-&ment ſupplying its place, in an eaſier 
manner. See Hooth of Real Afions. 

FORMELLA, A certain weight of about 7olbs. men- 
tioned in the Statute of weights and meaſures, Stat. 51 H. 3. 

FORNAGIUM, or Furnagium, Fr. Fournage, Furnage.] 
The fee taken by a lord of his tenant, bound to bake in 
the lord's common oven, (in Anne demini) or for a per- 
miſſion to uſe their own ; this was uſual in the Northern 
parts of England. Plac. Parl. 18 Ed. 1. And ſee A 
fams et cerwiſiæ, 5 1 H. 3. 

FORNICATION, Fornication : from the Feornice; in 
Rome, where lewd women proltituted themſelves for 
money.] Whoredom, or the act of incontinency in fins !2 
perions ; for if either party is married, it is 4dultery. Ihe 
Siat. 1 H. 7. c. 4, mentions this crime; which by an act 
made a9 1650, during the times of the U/urpation, was 
puniſhed with three months? impriſonment for the firſt of- 
fence; and the ſecond offence, it is ſaid, was made felony. 
Scrbel*s Colleck. The Spritual Court hath cogniſance of this 
offence; but by Stat. 27 Geo. 3.c. 44, the ſuit muſt be 
inſtituted within eight months, and not at all after the 
intermarriage of the parties offending: and formerly 
courts le:t had power to inquire of and puniſh Firnication 
and adultery; in which courts the king had a fine afleſſed 
on the offenders, as appears by the book of Domeſday. 
2 Ju. 488. 

FORPRISE, Forgriſum.] An exception or reſervation : 
This word is frequently inſerted in leaſes and conveyarces, 
wherein excepted and forprijed is an ufual expreſſion. In 
another ſignification it is taken for any exaction; ac- 
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FORS 


FORSES, Catatudie.] Water-falls, ſo called in J/e/- 
morland. Camd. Pritan. 

FORSPEAKER, An attorney or advocate in a cauſe. 
Blount. 

FORTITA, Power, dominion, or juriſdiction : whence 
infortiare Placitum, to enforce a plea by judges aſſembled, 

ev. I. 3. e. 29. 
FOR'TIORI, 2 fortiori or multo fortioti, is an argument 


often uſed by Littleton, to this purpoſe : If it be ſo in a 


ſeoffment paſſing a new right, much more is it for the re- 
ſtitution of an ancient right, Sc. Co. Lit. 253, 260. 
FOR TILICE and FORTILITY, Forselleſeum.] A for- 
tifed place, bulwark or caſtle; as it is ſaid within the towns 
and fortilities of Berawick and Carli/le. Stat. 11 H.. c. 18. 
FORTLET, Fr.] A place or fort of ſome ſtrength ; 
or rather a little fort. Old Nat. Brew. 45. 
FORXTS and CASTLES, The Sat. 13 Car. 2. c. 6, 


extends to forts and other places of ſtrength within the 


realm; the ſole prerogative as well of erecting, as man- 


ning, and governing of which belongs to the king, in 


his capacity of General of the kingdom. 2 I». 30. 

No Subject can build a caſtle or houſe of ſtrength im- 
battled, or other fortreſs defenſible without the licenſe of 
the king; for the danger which might enſue, if every 
man at his pleaſure might do it. 1 4. 5: 1 Comm. 263, 

FORTUNA, Treaſure- trove. 

FORTUNE-'tELLERS, See title Corguration. 

FOR TUNIUM, A tournament or fighting with ſpears; 
or an appeal to Fortune therein. Mat. Paris Anno 1241. 

FORTY-DAYS-COURT. The court of attachment 
of the foreſt or wood-mote. See title Fore/?. 

FOSSA, A ditch ſull of water; wherein women com- 
mitting felony were drowned : It has been likewiſe uſed 
for a grave, in ancient writings. See Furca. 

FOSSATUM, FOSSATURA, Laz.] A ditch, or 
place fenced round with a ditch or trench; alſo it is taken 
for the obligations of citizens to repair the city ditches, 
The work or ſervice done by tenants, Sc. for repairing 
and maintenance of ditches is called foJatorum operatio ; 
and the contribution for it ¶Magium. Kennet's G!ef. 

FOSSEWAY, or the F:/z, from Faſſus, digged. ] One 
of the four ancient Roman ways through England. See 
title Wattling-ſſreets 

FOSTERLEAN, Sax.] A nuptial gift; the jointure 
or ſtipend for the maintenance of the wife. 

FOTHER ox FODDER, From Teuton. Fuder.] A 
weight of lead containing eight pigs, and every pig one 


and twenty ſtone and a half; fo that it is about a ton or 


common cart load: Among the plumbers in London it is 
nineteen hundred and a half; and at the mines it is two 
and twenty hundred weight and a half. Stere. 
FOVEA, A place for burial of the dead. Sat. Eccl, 
Paulin. Londen. MS. 29. | 
FOUNDATION, The founding and building of a 
college or hoſpital is called foundatio, qudſi fundatio, or 


 fundamenti Jecatio. Co. lib. 10. The king only can found 


a college; but there may be a college in reputation, 
founded by others. Dyer 267. If it cannot appear by 
inquifition, who it was that founded a church or college, 
it hall be intended it was the king; who has power to 
found a new church, Sc. Moor 282. The king may Found 
and erect an hoſpital, and give a name to the houſe, upon 
the inheritance of another, or licence another perſon to 


FRA 


do it upon his own lands; and the words na, creo, Qc. 
are not neceſſary in every foundation, either of a college 
or hoſpital made by the king; but it is ſuſſicient if there 
be words equivalent: The incorporation of a college or 
hoſpital is the very foundation; but he who endows it 
with land is the founder; and to the erection of an hol. 
pital nothing more is requiſite but the incorporation 
and foundation, 10 Rep. Caſe of Sutton”s Hoſp. 

Perſons ſeiſed of eſtates in fee- ſimple, may erect and 
found hoſpital: for the poor, by deed inrolled in Chancery, 
Dc. which ſhall be incorporated, and ſubject to ſuch 
viſitors as the founder ſhall appoint, Cc. Hat. 39 El: 
c. 5. Where a corporation is named, it is ſaid the name 
of the founder is parcel of the corporation. 2 Ne. 886, 
Though the foundation of a thing may alter the law, as 
to that particular thing ; yet it ſhall not work a general! 
prejudice. 1 Lil. Abr. 634. By Stat. 7 & 8 V. z. c. 37, 
The Crown may grant licence to alien in morimain, 
By Stat. 9 Geo. 2. c. 36, Gifts in mor/main by will, Oe. 
are reſtrained ; but there are exceptions with reſpect to 
Univerſities and Royal Colleges. See this Dict. titles Cer- 
poration ; Univerſity z; Morimain. 

FOUNDER oz METAL, From Fr. Fourdre, to melt 
or pour. ] He that melts metal, and makes any thing of 
it by pouring or caſting it into a mould. See S/. 17 R. 
c. 1, this Dict. title Money ; Hence, Bell-founder, a fount 
of letter, Oc. | 

FOURCHER, Fr. Feurchir; Lat. Furcare, becauſe it 
is two-fold, ] A putting off, or delaying of an action; 
and has been compared to ſtammering, by which the 
ſpeech is drawn out to a more than ordinary length of 
time; fo a ſuit is prolonged by fourching, which might 
be brought to a determination in a ſhorter ſpace : The 
device is commonly uſed when an action or ſuit is brought 
againſt two perſons, who being jointly concerned, are not 
to anſwer till both parties appear; and is where the ap- 
pearance or i of one will excuſe the other's default, 
and they agree between themſelves that one ſhall appear 
or be eſſoined one day, and for want of the other's ap- 
pearing, have day over to make his appearance with the 
other party ; and at that day allowed the other party doth 
appear, but he that appeared before doth not, in hopes 
to have another day by adjournment of the party who 
then made his appearance. Terms de Ley, 

This is called forrcher ; and in the ſtatute of V. 1. 
c. 42, it is termed fourcher by Hin; where are words to 
this effect, wiz, coparceners, jointenants, c. may not 
fourch by Min, to eſſoin ſeverally; but ſhall have only 
one eſſoin, as one ſole tenant. And in /t. Glouc. 6 Ed. 


1. c. 10, it is uſed in like manner: The defendants ſhall 


be put to anſwer without fourching, Cc. 2 InP. 250. 
FRACTION, The law makes no action of a day; 
if any offence be committed, in caſe of murder, &c. the 
year and day ſhall be computed from the beginning of 
the day on which the wound was given, Oc. and not 
from the preciſe minute or hour. See Co. Lite. 25 5. and 
this Dict. titles Murder: Appeal. 
An a& of record will not admit any diviſion of a day, 
but is ſaid to be done the firlt inſtant of the day. M. 137. 
In preſumption of law, when a thing is to be done 
upon one day, all that day is allowed to do it in, for the 
avoiding of fractions in time, which the law admits not 


of, but in caſe of neceſlity, Sz, 119. 


Inſurance 


FRA 


Inſurance for 's life; H. died on the laſt day; per 
Holt Ch. J. the law makes no fraction in a day ; yet, 
in this caſe, he dying after the commencement, and be- 
fore the end of the laſt day, the inſurer is liz ble, becauſe 
the inſurance is for a year, and the year 1s not complete 
til! the day be over; yet, if A. be born on the 3d day 
of September, and on the ſecond day of September, twwenty- 
one years afterwards, he makes his will, this is a good 
will, for the law will make no fraction of a day, and by 
conſequence he was of age. 2 Salt. 625, Ste titles Bend; 
Condition ; Infant, &C. - 

FRAC TIT ICM, Arableland. Mn. 4rg!. Tom. 2. 873. 

FRACTURA NAVIUM, Wreck of ſhipping at fea. 

FRAMPOLE FENCES, Such fences as the tenants 
in the manor of J/r:ittle1n Effex, ſet up againlt the lord's 
demeſnes; and they are intitled to the wood growing on 
thoſe fences, and as many poles as they can reach from 
the top of the ditch with the helve of an axe, towards 
the reparation of their /cuces, It is thought the word 
frampole comes from the Sax. frempu! prokitable z or that 
it is a corruption of francpele, becaute the poles are free 
for the tenants to take: But Chief Julice Bramg ten, 
wiilit he was ſte ward of the court of the manor of ut 
tle, acknowledged that he could not find out the reaſon 
why thoſe fences were called frampolec ; ſo that we are at 
a loſs to know the truth of this name etymologically. 
Blount. 

{RAME-WOREK ENITTERS, regulated by Sar. 
6 Geo. 3. c. 29. See this Diet. title Many at7urers. 

FRANCHILANUS, A freeman. Chart. H. 4. Francus 
homo is uſed for a freeman, in Dome/lay book. 

FRANCHISE, Fr.] A privilege or exemption from 
ordinary juritdiction ; as for a corporation to hold pleas 
to ſuch a value, Sc. And ſometimes it is an immunity 
from tribute, when it is either per/inal or real, that is 
belonging to a perſon immediately; or by means of 
this or that place whereof he is a chief or member. Comp. 
Juriſd. 141. | 

There is alſo a Franchi/c royal; which ſeems to be that 
where the King's writ runs not. 21 H. 6. c. 4. But Fran- 
ih reyal is ſaid by ſome authors to be where the King 
grants to one and his heirs, that they ſhall be quit of 
toll, Cc. Brad. lib. 2. c. 5. 

Franchiſes, are a ſpecies of incorporeal hereditaments. 
Franchiſe and Liberty are uſed as ſynonimous terms; and 
their definition is A royal privilege or branch of the 
King's prerogative, ſubſiſting in the hands of a Subject.“ 
Finch L. 164.— Being therefore derived from the crown, 
they muſt ariſe from the King's grant; or in ſome caſes 
may be held by preſcription, which pre- ſuppoſes a grant. 
inch. L. 164. The kinds of them are various and al- 
moſt infinite: They may be veſted either in natural perſons 
or in bodies politick; in one man or many: But the ſame 
identical franchiſe that has before been granted to one, 
cannot be beſtowed on another, for that would prejudice 
the former grant. 2 Rel. 46. 191: Keil, 196. 

The Principality of Wales is a Franchiſe. —To be a 
County-Palatine is alſo a Franchiſe, veſted in a number 
of perſons. It is likewiſe a Franchife for a number of 
perions to be incorporated, and ſubiilt as a Body-politich ; 
with a power to maintain perpetual ſucceſſion, and do 
corporate acts: and each individual member of fuch 
corporation is alto ſaid to have a Franchile or freedom. 
Other Franchiſes are, to hold a Court-Leet; to have a 


— 


— 


— 


| 
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Manor or Lordſhip; or at leaſt to have a lordſhip para- 
mount: to have Kah, Wrecks, Eftrays, Treaſure trove, 
Royal-fiſh, Forfeitures and Deodands: to have a Court of 
one's own, or liberty of holding pleas, and trying cauſes ; 
to have the Conz/ance. of Pleas, which is a Riil greater 
liberty, being an exclulive right, ſo that no other cours 
ſhall try cauſes ariſing within that juriſdiction: (See this 
Dict. title Cognizance:) to have a Bailiwick, or liburiy 
exempt from the ſheriff of the county, wherein the 
grantee only and his officers are to execute all procels : 
to have a Fair or Martet, with the right of taking 7, 
either there or at any other public places, as at bridges, 
wharfs or the like; which tolls muſt have a reaſonable 
cauſe of commencement (as in confideration of repairs, or 
the like,) elſe the Franchiſe is illegal and void: 2 Inf. 
220: (See this Dict. titles Fair; Tell:) or laſtly to have 
a Foreſt, Chase, Park, Warren or Fi Hey, endowed with 
privileges ot royalty. F. N. B. 230. See this Dict. title 
to 6%, Se. 

Tage may uphold Franchiſes, which may be claim- 
ed by pre/cription, without record either of creation, al- 
lowance or confirmation; and wreck of the ſea, waits, 
ſtrays, fairs and markets, and the like, are gained by 


tage, and may become due without any matter of re- 


cord. But gougs cf felons and outlaws, and ſuch like, 
grow due by charter, and cannot be claimed by uſage, 
Se. 2 Lig. 281 2 9 Rep. 27. 5 

It hain been adjudged, that grants of Frauchi e, made 
before the time of memory, cught to have allowance, 
within the time of memory, in the King's Bench, or be- 
tore the baruns of the Excheguer, or by ſome confirmation 
on record; and it is ſaid they are not records pleadable, 
it they have not the aid of ſome matter of record within 
time of memory; and ſuch ancient grants, after ſuch 
allowance, ſhall be conſtrued as the law was when they 
were made, and not as it hath been fince altered: But 


Franchiſes granted within time of memory are pleadable. 


without any allowance or confirmation; and if they base 
been allowed or confirmed as aforeſaid, the Hache 
may be claimed by force thereof, without ſhiewing the 
charter. 9 Rep. 27, 28: 2 Inf, 281, 49-4. 

There have been formerly ſeveral ancient prerogatives 
derived fiom the crown; beſides the Franchiſes aforemen - 


tioned 3 as power to pardon felony, make juttices of 


aſſiſe, and of the peace, &c: But by the Ster. 27 UH. 8. 
c. 24, they were reſumed and re-united to the crown. 
The King cannot grant power to another to make ftrang- 
ers born, denizens here, becauſe ſuch power is by law 
inſeparably annexed to his perſon. 7 Rep. 25. 

By Magna Charta c. 1, and ſeveral ancient ſtatutes, the 
Church ſhall have all her liberties and Sranchijcs inviolab le: 
And the Lords ſpiritual and temporal ſhall enjoy their 
liberties, Oc. and the King may not deprive chem of 
any of them. 14 Ed. 3, H. 2. c. 1: 2 H. 4. c. 1. 

By Magna (Charta, c. 37, The Franchijes and liberties 
of the city of London, and all other cities, towns, Se. are 
confirmed. By Stat. 27 H. 8. c. 24, all writs, proceſſes, 
Sc. in Franchiſes, are to be made in the K:ng's name; 
and ſtewards, bailiffs, and other minilters ot liberties, 
ſhall attend the jultices of alliſe, and make due execu- 
tion of proceſs, Oc. : 

Some Frauchiſes, as York, Briftel, Sc. have return of 
writs, to' whom mandates are directed from the courts 
above, to execute writs and procels; And a mayor or 
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FRANCHISE. 


bailiF of a town, may have liberty to keep courts, and 


hold pleas in a certain place, according to the courſe of 
the Common-law ; and power to draw cauſes out of the 
King's courts, bv an ccα Jjuriſaiftion But the cauſes 
here may he removed to the ſuperior courts. Co. Lit. 114: 
4 Int. 87, 224. 

Sheriffs of counties, within which is any Franchiſe, the 
lord wherect is intiiled to a return of writs, ſhall, on 
his requeſt, appoint one or more deputies, to reſide at 
ſome place near, there to receive all writs in the ſheriff's 
name, and under his ſeal to iſſue warrants for their due 
execution; and the Lord Chancellor is to ſettle the charges 
to be paid any ſuch deputy, &c. Stat. 13 Geo. 2. c. 18. 

A Franchiſe hath no relation to the county wherein it 
hes, as has been generally held; for it is not neceſſary 
to ſet forth the county when any thing is ſhewn to be 
done within a liberty or Franchi/e. Trin. 23.Car. B. R. 

If a Franchiſe fails to ad miniſter juſtice within the ſame, 
the Francti/e ſhall not he allowed; but on any ſuch 
failure, the court of B. R. may compel the owners of 
the Hochi, Ec. to do juſtice; for that court ought 
to ſce juſtice equally diſtributed to all perſons. 1 Lill. 
Abr. 635. 

Wherever the King 1s party to a ſuit, as in all in- 
formations and indictments, the proceſs ought to be 
executed by the ſheriff, and not by the bailiff of any Fr an- 
cki/e, whether it have the clauſe aan omttas, Ef. or not; 
for the King's prerogative ſhall be preferred to any Han- 
chiſe. 2 Hawk. P. C. A ſheriff upon a non omittas, or 
on a capias uilngatum, or quo minùs, may enter and make 
arreſts in a Praxchiſe. 1 Lill. 635. An arreſt by the ſheriff 
within a Franchi/e on a common writ, is ſaid to be good, 
though the officer be ſubject to an action at the ſuit of the 
lord of the Franchiſe, Ec. See title Arreſt. 

Franchiſes may be forſeited and ſeized where they are 
abuſed, for miſ-uſer, or non-uſer; and when there are 
many points, a miſ-uſer of any one will make a Fortei- 
ture of the whole on a quo warrants brought. Kitch. 65. 
For contempt of the King's writ, in a cuunty palatine, 
tc. the liberties may be ſeized, and the offenders fined ; 
and the temporalties of a bilhop have been adjudged to 
be ſeized until he ſatisfied the King for fuch a contempt, 


on information exbibited, c. Cro. Car. 253. The bi- 


ſhop of Durham pretending he had ſuch a Franchiſe, that 


the King's writ was not to come there, and becauſe one 


brought it thither he impriſoned him; this being proved 
upon an information brought againſt him, it was ad- 
judged he ſhou'd pay a fine to the King, and loſe his 
liberties. 2 Shep. Abr. 250. | | 

If a perſon claims Franchiſes which he ought not to 
have, it is an uſurpation upon the King; and not ſhewing 
his title, the King ſhall take from him his. Franchiſe, Poph, 
180: 1 Bull. 54. The King's Bench will not grant an 
information on private uſurpation of Franchiſes, but the 
proper remedy is to proceed by uo warranto. Hardev. 261. 

I Franchiſes and liberties are granted to the King, 
Which were before in ee, as flowers of his crown, and 
z{terwards by eſcheat, ſurrender or otherwite, come back 
to the crown, they are re-united to the crown, and the 
King has them iz jure coron;e as before. 9 Co. 256. Soit 
lib-rties, franchiles, Sc. which were appendant to a 
manor, come with the manor to the King, the appen- 
dancy is extinct, and the King is re-ſeiſed of them u, jure 


core. 9 Co. 25 b; Cre. Elix. 591: 1 Aud. 87. —8ee Jon, 


FRANK 


286. But if Franchiſes, liberties, Sc. created de nove, 
by the King come back to the crown, they are not 
merged or extinguiſhed in the crown. 9 C. 2 56: 1 Aud. 
87.— See Cro. El. 592: Dy. 327 a: Com. Dis. title Fray. 
chiſe (G). ; 

Diſturbance of Franchiſes happens, when a man has 

the Franchiſe of holding a court-leet, of keeping a 
fair or market, of free warren, of taking toll, of 
ſeizing waifs or eſtrays, or, in ſhort, any other ſpecies 
of Franchiſe whatſoever, and he is diſturbed or incom- 
moded in the lawful exerciſe thereof. As if another 
by diſtreſs, menaces, or perſuaſions, prevail upon the 
ſuitors not to appear at my court; or obſtruct the pal. 
ſage to my fair or market; or hunts in my free warren; 
or refuſes to pay me the accuſtomed toll; or hinders me 
from ſeizing the waif or eſtray, whereby it eſcapes, or 
is carried out of my liberty: In all caſes of this kind, 
and which are of a variety too extenſive to be here 
enumerated, an injury is done to the legal owner of the 
Franchiſe ; his property is damniked : and the profits 
ariſing from ſuch his Franchiſe are diminiſhed. To re- 
medy which, as the law has given no other writ, he is 
therefore entitled to ſue for damages by a ſpecial action 
on the caſe: or in caſe of toll, may take a diſtreſs, if he 
pleaſes. 3 Comm. 236. 
- See further as to Franchiſes under the ſeveral titles 
and names of the different ſubjects, above conciſely men- 
tioned; and more at large under title 20 H arranto: 
Com. Dig. titles Franchiſes : Liberties. 

FRANCIGEN E, Was anciently the general appel- 
lation of all foreigners. Vide Englecery. 

FRANCLAINE, Uſed in ancient authors to denote 
a freeman or a gentleman. Forte/ce. 

FRANK, A French gold coin, worth twenty /s, which 
is a livre, about ten pence £ d. Exgliſb money, 

FRANKALMOIGN, Libera Elecmeſyna.] A tenure 
by ſpiritual ſervice, where an eccleſiaſtical corporation, 
ſole or aggregate, holdeth land to them and their ſacceſ- 
ſors, of ſome lord and his heirs in free and perpetual 
aims: And perpetual ſuppoſes it to be a fee-fimple ; tho? 
it may paſs without the word /ucce/ſers. Litt. F 133: Co. 
Lit. 94. A lay perſon cannot hold in fre? alms: And 
when a grant is in Frankalmiign, no mention is to be 
made of any manner of ſervice. Lit. 137. None can 
hold in Frantalmign but by preſcription, or by force of 
ſome grant made before the ſtatute of Mortmain, 7 Ed. 1. 
. 2: 18 Ed. 1. f. 1. c. 3. So that the tenure cannot 
at this day be created, to hold of a founder and his 
heirs in free alms: But the King is not reſtrained by 
the ſtatutes ; nor a Subjed licenſed or diſpenſed with by 
the King, to make ſuch a grant, We. Ce. Lit. 98, 99. 
And it an eccleſiaſtical perſon holds lands by feat, and 
certain rent, the lord may at this time confirm his ease, 
to hold to him and his ſucceſiors in Frankal,1979n; tor the 
former ſervices are extinct, and nothing is reſerved but 
that he ſhould hold of him, which he did before; wh-re- 
by this change and alteration is nor within the Sat. 18 
Ed. 1, ot quia emptores terrarum. Lit. § 140, 540: Uo. 
Lit. 99, 300. | 

Tenure in Frantalmoigu is incident to the inheritable 
blood ot the donor or founder; except in caſe of the King, 
who may grant this tenure to hold of him and his ſuccel- 
ſors. Lit. 135. And the reaſon why a grant in Frandal- 
| moign, ſince the Stat, 18 Ed. 1, (quia emplores) is void, ex- 

| cept 
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cept in the caſe of the King, Ec. is becauſe none can 
hold land by this tenure, but of the donor; whereas the 
{acute injoins, that it be held of the Chief Lord, by the 
ſame ſervice by which the feoffor held it; though the 
King may grant away any eſtate, and reſerve the tenure 
to himſelf. Co. Lit. 99, 223. 

The ſervice which eccleſiaſtical corporations were 
bound to render for lands held in Frankalmoign was not 
certainly defined, but only in general, to pray for the 
ſouls of the donor and his heirs, dead or alive; and 
therefore they did no fealty (which is incident to all 
other ſervices but this) becauſe this divine ſervice was of 
a higher and more exalted nature. Lit. $ 134, 5 

This is the tenure by which almoſt all the ancient 
Monaſteries and Religious houſes held their lands; and 
by which the parochial clergy and very many eccleſiallical 
and eleemoſynary foundations hold them to this day. 
The nature of the ſervice being, upon the Reformation, 
altered and made conformable to the doctrines of the 
Church of England. It was an old Saxen tenure, and 
continued under the Nor-zen Revolution ; from the reſpect 
then ſhewn to religion and religious men: which is alſo 
the reaſon that tenants in Frantalmcign were diſcharged 
of all other ſervices, except the 7rin«da neceſſitas of re- 
pairing the highways, building caſtles and repelling in- 
vaſions. See Bra. 1. 4. tr. 1. c. 28.41: Seld. Jan. 1. 42. 

Even at preſent, this is a tenure of a nature very dif- 
tinct from all others, being not in the leaſt feodal, but 
merely ſpiritual. For this reaſon, if any perſon that 
holds lands or tenements in Franka/moign, make any fail- 
ure in doing ſuch divine ſervice as they ought, the lord 
may make complaint of it to the Ordinary or viſitor ; 
which is the King, if he be founder; or a Subject where 
he was appointed viſitor upon the foundation; and the 
Ordinary, Cc. may puniſh the negligence, according to 
the eccleſiaſtical laws. Lit. 136: Co Lit. 96. 

In this particular, tenure in Frankalmoign materially 
differs from what was called tenure by Divine Seryice ; 
in which tenants were obliged to do {ome ſpecial divine 


Aervices in certain: as to ting ſo many maſſes, to dif- 


ribute ſuch a ſum in alms, and the like; which being 
ex preſsly defined and preſcribed, could with no kind of 
propriety be called free als 3 eſpecially as for this, it 
un performed, the lord might ditrain without any com- 
plaint to the viſitor. Li. & 137: rite. c. 66. 

Theſe donations in Franiaimu.n are now ovt of uſe, 
as none but the King can make chem; but they arc ex- 
preſsly excepted, by name, in the Sat. 12 Car. 2. c. 24, 
($ 7,) aboliſhing tenures, and therefore ſubſiſt in many 
inſtances at the preſent day. 2 Comm. 101. c. 6. 

See further on this ſubject this Det, title Mertain. 

FRANK-CHASE, A liberty oi free cafe 3 by which 
all perions that have Jands within the com paſs thereof, 
are prohibited to cut down any wood, Oc. without the 
view of the forelier, though it be in their own de- 
meſnes. Cromp. Fur: . 187 

FRANEKED- LETT] ERS, See title PV: Parliament. 

FRANK-FEE Freehold lands wuich are held exempted 
from all ſervices, but not from howage. In the ve er ol 


writs we had that 1s Haute which a man holds at 
the Common t kin and is heirs ; ard not b. locu 
ſervice, a5 1» geg 1d ancient demsfne, according to 


the cuſtom dne mano; ; Aud that the lands in the hand 
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of King Edward the Confe/ir, at the making of the book 
of Domeſday, were ancient demeſne, and all the ref 
frank-fee ; wherewith Fitz-Herbert agrees. Reg. Orig. 12 : 
F. N. B. 161. Theſe lands were exempted from all 
ſervices, but not from homage.—Hro. tit. Demeſne 32, 
ſays, that land which is in the hands of the King or 
lord of any manor, or being ancient demeſne of the 
crown (v:z, the demeſnes) is called Frank fee; and that 
which is in the hands of the tenant, is ancient demeſne 
only. The author of the Terms of the Law defines a Free 


Fee to be a tenure pleadable at the Common-law ; and 


not in ancient demeſne. Cowel: Blount. See title Ancient 
Demeſne. 

FRANK-FERM. Lands or tenements, changed in the 
nature of the fee by feoffment, c. out of knight ſer- 
vice, for certain yearly ſervices. Britton, c. 66. See title 
Fee-jarm. 

FRANK-FOLD, See Foellage. 

FRANK-LAW, Libera Lex.] The benefit of the free 
and Common-law of the land. Ycu may find what it 
is by the contrary, from Crompion in his Juſtice of 
Peace ; where he ſays, he that for any offence loſeth 
his Frank-law, falls into theſe miſchiefs, viz. He may 
never be impannelled upon any jury or aſſiſe; or be 
permitted to give any teitimony : If he hath any thing to 
do in the King's courts, he mult not attend them in per- 
ſon, but appoint his attorney therein for him: And his 
lands ſhall be eltreated, and his body committed to priſen, 


Sc. Cromp. Juriſ. 156: Lib. ffi. 59. 


FRANK-MARRIAGE, Lien Maritaginm.] A te- 


nure in tail ſpecial where a man ſeiſed of land in fee-ſimple, 
gives it to another with his daughter, ſiſter, Sc. in mar- 
riage; to hold to them and their heirs: This tenure 
groweth from theſe words in the gift, z. e. Sciant, fc. me 
A. B. dedilje & con, Sc. T. B. % meo Y Annex 
uxori Frans.” Sc. i liberum i unum me/Tu- 
apium, Oc. Litt. 517: Weſt. Symb. fer. 1. lib. 2. 9 303. 
The effect of which words is, That they ſhall have the 
land to them and the heirs of their bodies; and ſhall do 
no ſervices to the donor, except fealty, until the fourth 
degree. Glanuil, lib. 7. c. 18. And Fla gives this 
reaſon why the heirs do no ſervice until the fourth degree: 
Ne denatores weil eorum havedes per hom: gli receptionem a 
re ve /rone repellautur. And why in the fourth deſcent and 
downward, they ſhall do fervices to the donor; % in 
guarte gradu wvevementer prefumiiur, que terra eſt pro de- 
tecfu varedium donatorum re verjura. Flela, lib. 3. c. 11; and 
ſee Braten, lib 2. c. 7. 

Breden allo divides marriage into /:b:rum maritagi m 
and muritagium ſer vii 0: ga] which laſt was w here 
lands were given in marriage >, With a reſervation of the 
ſervices to the donor, which tae donee and his hers were 
bound to perform for ever 3 but neither he, or the next 
two heirs, were obiiged to do homage, watch was to be 
done when it came to the fourth degree, ana then, and 
act before, they were required to be per? __ ec bo h fervices 
and homage. Brac. lG. 2. A pitt of lands by one man to 
another with a wife in frant-marrzage, amourts by zn- 
plication of Jaw to a gift in tail; which in this caſe may 
be creaied Without the words hezrs or ts. y. Lit. 17: Wead®s 
Int. 120. A gift in Frank-marriage might be made as 
well after as before marriage: nd ſuch a gift was a 
lee fimpic before the Natute of V. 2 ; but fince, it ts 
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vſually a ſee-tail: Though this tenure is now grown out 
of uſe it is fill capable of ſabiilting in law: It is liable 
to no ſerv ce but fealty. Sce 2 Comm 115. c. 7. 
FRANK-PLEDGE, Franci plegium, from Fr. Franc, 
I. iber, and lege, fidejuſſor.] A „lege or ſurety for 
tne behaviour of Hemen; it being the ancient cuſtom 
of this kingdom, borrowed from the Lombards, that 
for the preſervation of the public peace, every free- born 


man at the age of fourteen, (religious perſons, clerks, 


tc, excepted) thould give ſe:urity for his truth towards 
the King and his ſubjects, or be committed to priſon ; 
waereapon a certain number of neighbours, uſually be- 
came bound one for another, to ſee each man of their 
pledge forth- coming at all times, or to anſwer the tranl- 
greiſion done by any gone away: And whenever any one 
olfended, it was forthwith inquired in what pledge he 
was, and then thoſe of that pledge either produced the of- 
fender within one and thirty days, or ſatisfied for his of 
fence. This was called Fraut- pledge; and this cuſtom was 
ſo kept, that the ſheriſfs at every county-ceurt, did from 
time to time take the oaths of young perſons as the 

grew to fourteen years of age, and fee that they were 
ſertied ia one dzcennary or other; whereby this branch 


of the ſheriff's authority was called wi/us franc plegit, 


or very of Franz-piedie, At this day no man ordinarily 
giveth other fecurity for the keeping of the peace, than. 
his own oath ; ſo that none anſwereth for che tranſgreſſion 


of another, but every perſon for himſelf. 4 I. 78. 


Liviag under # an#-ple:ige has been termed living under 
law, Sc. See this Diet. titles Court- let; Dectunaiy; Deciner. 


FRANK-TENEAIENT, A poſleſhon of Veegold lands 
and tenements. See Trecboli. | 


FRASSETUM, A corruption of fa.rinetum. ] A wood 
er woody ground, where afþ-'rees grow. Co. Lit. 4. 

-FRATER CONSANGUINEUS. A brother by the 
father's fide. 

FRATER NUTRICIUS, Uſed in ancient deeds 
for a ballard brother. Maliſb. 

FRATER UTERIN US. A brother by the mother's 
ſide. - 

FRATERIA, A fraternity, brotherhood or ſociety of 
religious perſons, who were bound to pray for the good 
heaith and life, Sc. of their living brethren, and the 
ſouls of thoſe that were dead: in the ſtatutes of the ca- 
thedral church of St. Paul in London, collected by Ralph 
Ballxck, Dean, A. D. 1295, there is one chapter de 
Frateria beneficiorum eccleſie S. Pauli, Cc. 

FRATERNTIIES, Sce title Corporation. 

FRATRES CONJURATI, Sworn brothers or compa- 
nions; ſometimes thoſe were ſo called who were ſworn to 
defend the King againſt his enemies. Hweden, p. 445: 
Leg. W. I: Leg Ed. I. c. 35. 

FRATRES PYES, Pied friars.] Certain friars, wear- 
ing black and white garments; of whom mention 15 made 
by Walungbam, p. 124. | 

FRATRIAGIUM, A younger brother's inheritance ; 
Whatever the ſons or brothers poſſeſs of the eſtate of the. 
father, they enjoy it ratione fratriagi/, and are to do 
homage to the elder brother for it, who 1s bound to do 
homage for the whole to the ſuperior lord. Grad, Iiò. 
&; . 5 | 

FRAUD, Fraus, Lat.] Deceit in grants and con- 
veyances of lands, and bargains and ſales of goods, tc. 
to the damage of anether perſon ; which may be either 
„ ſuppreition of the truth, or ſuggeſtion of a falſehood, 


EX AUD, 


On this ſubject of Fraup, we may enquire, 


IJ. What Ads are fraudutent at Common-law, aud in 
Equity. : 
II. What Ads are fraudulent by Statute. 


I. It may be laid down as a general rule, that, without 
the expreſs proviſion of any act of parliament, all de. 
ceitful practices in defrauding,or endeavouring to defraud, 
another of his known right, by means of ſome artful 
device, contrary to the plain rules of common honeſty, 
are condemned by the Common law, and puniſhable ac. 
cording to the heinouſneſs of the offence. Co. Lzz. 3 6: 
Dyer 295. Such as cauſing an illiterate perſon to execute 
a deed to his prejudice, by reading of it over to him in 
words different from thoſe in which it was written, ©, 
1 Sid. 312, 431. 

Alſo it is a rule, that a wrongful manner of executing 
a thing ſhall avoid a matter that might have been exe- 
cuted lawfully. Co. Lit. 35: 41 47. 28: 47 J. 29: 1 

Kol. Abr. 420, 549: Co. Lit. 357: Peoph. 64, 100. 

A deed not fraudulent at firit may become fo afterwards, 
And if one add a ſeal to a note which is good without it, 
he ſhall loſe his ſecurity. 2 /ern 123, 102. 

As to frauds in contracts and dealings, the Common- 
law ſubjects the wrong-doer, in ſeveral inſtances, to an 
action on the caſe; as it a perſon, having the poſſeflion of 
goods, ſell them to another, affirming them to be his 
own, when in truth they are not, an action on the 
caſe lies. 1 Rel. Abr. go: Cro. Jac. 474. But if 4. pol- 
ſeſſed of term for yeirs, offers to fell it to B. and ſays, 
that a ſtranger would have given him twenty pounds for 
this term, by which means B. buys it, tho' in truth A, 
was never offered twenty pounds, no action on the caſe 
lies, tho? B. is hereby deceived in the value. 1 Rel. Abr. 
91, 101: 18:4. 146: Telv. 20. S. P. 

If on a treaty for the purchaſe of a houſe, the des 
fendant aftirms the rent to be more than it is, whereby 
the plaintiff is induced to give more than the houſe is 
worth, this is a fraud. 1 Salt. 211: 1 Lev. 102: 1 Sid. 
146: 1 Kc. 5 10, 518, 522. S. P. And ſee Kel. 24, 81: 
1 Show. 50, F1. i 

Where a perſon is party to a Fraud, all that follows 
by reaſon of that Fraud thall be ſaid to be done by him. 
Cro. Fac. 469. But when Fraud is not exprelsly averred, 
it all not be preſumed; nor ſha!l the court adjudge it 
to be fo, till the matter is found by a jury. 10 R-p. 56. 

All Frauds and deceits, for which there is no remedy 
by the ordinary courſe of law, are properly cogniſable in 
equity; and it is admitted, that matters of Fraud were 
one of the chief branches to which the juriſdiction of 
Chancery was originally confined. 4 It. 84. It would 
be endleſs to enumerate the ſeveral caſes, wherein relief 
has been given againſt Frauds: but the following inſtances 
are too material to be omitted. 

Wnerever Fraud or ſurpriſe can be imputed to, or col- 
lected from the circumitanccs of the tranſattion, Equity 
will interpoſe and relieve againſt it. Toth. 101, 2: 2 C. 
Ca. 103 Finch 161: 2 P. Vins. 20;,270: 3 P. Wins. 130: 
2 Vern. 189: 2 Atk. 324: 2/ez.407. It is faid however 
that it mult not be underſtood, from caizs of this kind 
being generally brought into equity, that tae cours of 

law are incompetent to relieve ; for where the Fraud can be 
clearly eſtabliched, courts of law exerciſe a concurrent 


juriſdiction with courts of equity; and will relieve by 
making 


in 


FRAUD I. 


making void the inſtrument obtained by ſuch corrupt 
agreement or Fraud. 1 Pur. 396: Wod's Inſt. 296. 
Therefore where the obligor was an unlettered man, and 
the bond was not read over to him, he was allowed to 
plead this circumſtance in an action on the bond. 9 H. 5. 
15. cited 11 Co. 27 6. So if the bond be in part read to 
an unlettered man, and ſome of its material contents be 
omitted or mii-repreſented. 2 Rol. Ab. 28. p. 8. It is 
obſervable that Lord Cote in the ſame paſſage where he 
confines the juriſdiction of courts of equity to ſuch 
« frauds covin and deceit, for which there is no remedy 
by the ordinary courſe of law,” ſeems to admit that all 
frauds were not relievable at law. See 3 Inf. 84. 

The Chancery may decreea conveyance to be /raudulent, 
merely for being voluntary, and without any trial at law ; 
yet it has been inſiſted, that Fraud or not, was triable 
only by a jury. Pre. Ch. 14, 15. 

A poor man was drawn in to fel] an eſtate, at a great 
under-value: but no Fraud appearing, though the pur— 
chaſe was not a fair bargain, the ſeller could not be 
relieved in equity, to ſet it aſide. Preced. Canc. 206. 

There does not appear to be a ſingle caſe in the books 
in which it has been held that mere inadequacy of price 
alone is a ground for a court of equity to annul an 
agreement, though executory, if the ſame appear to have 
been fairly entered into, and underſtood by the parties, 
and capable of being ſpecitically performed; ſtill leſs does 
It appear to have been confidered as a ground for re- 
ſcinding an agreement actually executed. See G:15. Rep. 
155: Bro. P. C. Keenv. Stukeley.—2 Att, 251: Anmbl. 18. 
To ſet aſide a conveyance there mult be an inequality of 
price ſo ſtrong, groſs and manifeſt, that it muſt be im- 
poſſible to ſtate it to a man of common ſenſe, without 
producing an exclamation at the inequality of it. 1 Bro. 
C.R.g: and ſee 2 Bro. C. R. 179 inn. A ſtrong argu- 
ment in ſupport of this rule may be drawn from thoſe 
caſes in which loſing bargains have been actually eſta- 
bliſhed and decreed. See 2 Fern. 423: 1 Ey. Ab. 170: 2 
Fez. 422: 1 Bro. C. R. 158.—But tho' courts of equity 
will not relieve againſt agreements merely on the ground 
of the conſideration being inadequate, yet if there be 
ſuch inadequacy as to ſhew that the perſon did not under- 
fand the bargain he made, or was ſo oppreſſed that he 
was glad to make it, knowing its inadequacy, it will ſhew 
a command over him which may amount to a Fraud. 2 
Bro. C. R. 175. See alſo 1 Bro. C. R. 558: Herne v. Meers: 
2 Fez. 155: 2. ui. 203. | 

A. being tenant in tail, remainder to his brother B. in 
tail, A. not knowing of the intail, makes a ſettlement 
on his wite for life tor her jointure, without levying a 
fine, or ſuffering a recovery, which B. who knew of the 
intail ingroſſes, but does rot mention any thing of the 
intail, becauſe, as he confeiled in his anſwer, if he had 
ſpoke any thing of it, his brother, by a recovery, might 
have cut off the remainder, and barred him; and altho? 


after A.'s death, B. recovered in ejedment againſt the 


widow by force of the intail ; yet ſhe was relieved in 
Chancery, and a perpetual injunction granted for this 
Fraud in B. in concealing the intail ; which if it had been 
diſcloſed, the ſettlement might have been made good by 
a recovery. Preced. Chanc. 35: 2 Vern. 239. 

So where a mother being abſolute owner of a term, the 
ame being limited to her in tail, is preſent at a treaty 
for her ſon's marriage, and hears her ſon declare, that the 
term was to come to him at his mother's death, and is a 


witneſs to the deed, whereby the reverſion of the term 1s 
ſettled on the iſſue of the marriage after the mother's 
death; ſhe was compelled in equity to make good the 
ſettlement. 2 Fern. 150. 

Where the defendant, on a treaty of marriage for 
his daughter with the plaintiff, ſigned a writing com- 


priſing the terms of the agreement, and afterward de- 
' firing to elude the force thereof, and get looſe from his 


agreement, ordered his daughter to put on a good humour, 
and get the plaintiff to deliver up that writing, and then 
marry him, which ſhe accordingly did, and the defen- 
dant ſtood by at the corner of a ſtreet to ſee them go 
by to be married; The plaintiff was relieved on the 
point of Fraud. 1 E4. 45. 20: 2 Fern. 373. 

It ſeems agreed that if a woman on the point of mar- 
riage, charge, or convey her property to a mere 'tranger, 
for whom ihe was not under even a moral obligation to 
provide, that ſuch conveyance will be decreed a Fraud on 
the marital rights. 2 C. R. 41: 2 Yexz. 264. 

If A. has a prior incumbrance on an eſtate, and is a 
witneſs to a ſubſequent mortgage, but does not diſcloſe 
his own incumbrance; this is ſuch a Fraud in him for 
which his incumbrance ſhall be poſtponed. 2 Fern. 151. 
And fee 2 Vern. 55 4. So if 4. having a mortgage on 
a leaſchold eſtate lends the mortgage deed to the mort- 
gagor, with an intent to borrow more money; that is 
ſuch a Hau in the mortgagee, for which his mortgage 
tha'! be poſiponed to the ſubiequent incumbrance. 2 Ve. 
726: 1 Eg. A. 321,—Sec this Dict. title Mortgage. 

If a copyholder, by his will intending to give the 
greateſt part of his eſtate to his godſon, and the other 
part to his wife, is perſuaded by the wife to nominate her 
to the whole, on a promiſe that ſhe would give the 
godſon the part deſigned for him; it will be decreed 
againſt the wife on the point of Fraud, though there was 
no memorandum thereof in writing purſuant to the ſlatute 
of Frauds and Perjuries. Preced. Canc. 3. 

Since the caſes of Kerri v. Branſoy, (Bro. P. C.) and 
Webb v. Cleverden, (2 Ath. 424.) it appears to have been 
ſettled that a will cannot be ſet aide in equity for Fraud 
and impoſition ; becauſe a will of perſonal ellate may be 
ſet aſide for Fraud in the eccleſiaſtical court, and a will of 
real eſtate may be ſet aſide at law: for in ſuch cafes, as 
the animius tiſtandi is wanting, it cannot be conſidered as 
a will. 2 44, 324: 3 Atk. 17.— Though equity will not 
ſet aſide a will for Fraud, nor refrain the probate of it 
in the proper court, yet if the Fraud be proved, it will 
not aſſiit the party practiſing it, but will leave him to 
make what advantage he can of it. 2 Fern. 76. But if 
the validity of the will has been already determined and 
acted upon, equity will reſtrain proceedings in the prero- 
gative court, to controvert its validity. 1 2+. 628. That 
the party prejudiced by the Fraud may file a bill in equity 
for a diſcovery of all its circumſtances is unqueſticnable: 
the invariable practice in ſuch caſes is to ſeek relief, and 
the iflue directed is to furniſh the ground upon which the 
court is to proceed in giving relief. Fonblangue's Treat. 
Eg. c. 2. & 3, iu u. 

If a ſecurity be obtained from a perſon by Fraud and 
practice, upon a pretence of a demand that is fictiticus, 
it will be relieved againſt in equity. 2 n. 123, 632. 

There are hkewiie ſeveral inſtances, where a parol 
agreement intended to be reduced into writing, but pre- 
vented by Fraud, has been decreed in equity, notwith- 
ſtanding the ſtatute of Frauds and Perjuries; as where 
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FRAUD II. 


upon a marriage treaty, inſtructions were given by the 
huchend to draw a ſettlement, which he privately coun- 
termanded, and afterwards drew in the woman by per- 
junſtons and aſſurances of ſuch ſettlement to marry him; 
It was decreed, that he ſhould make good the ſettlement. 
1 Vg. A. 19. 59 where a parol agreement was concerning 
the lending of money on a mortgage, and the covenanis 
propoſed were an abſolute deed from the mortgagor and 
a deed of defeaſance from the mortgagee, and after the 
mortpapee had got the deed of conveyance, he refuſed to 
execute the defeaſance; It was decreed againſt him on 
the point of Fraud, 1 79. 45. 90. See title Agreement. 


- 


JI. By St. 1 K. 2. c. 9, no gift or feoffment of lands or 
goods ſhall be made by Fraud for maintenance. And 
the difleifees ſhall have their recovery: againit the firſt 
diſſeiſors as well of their lands as cf double damages, 
without regard to ſuch alienations. See alio Stats. 4 H. 
4. e. 7: 11 H. 6. c. 3; and this Dictionary titles Diei/r ; 
Forcible Entry. 

By Stat. 3 H. 7. c. 4, (and ſee Stat. 50 E. 3. c. 6,) All 
deeds of gift of goods made in truſt for the ute of perſons 
making the ſaid gifts, with intent to defraud creditors, 
ſhall be null aad void. 

By Stat. 13 Elix. c. 5, (made perpetual by Stat. 29 Eliz. 
c. 5, Every feoffment, gift, alienation and conveyance 
of lands or goods, leaſes, rents, Cc. and every bond, 
judgment and execution with intent to defraud creditors 
or 0;hers, ſhail (only again creditors and others whoſe 
N actions ſhall be thereby defrauded or delayed) be of none 

effect; all parties and privies to ſuch conveyances, bonds, 

Sc. ſhall torfeit one year's value of the lands and the 

whole of the goods, or money contained in the bond, 
Sc. half to the crown and half to the party grieved; 
| and ſuffer half a vear's impriſonment.— This ſtatute not 
. | to extend to any eſtate made on good conſiderations 604 
4 ile to perſons not having notice of ſuch Fraud. 
| | By Stat. 27 £1:z.c. 4, (made perpecual by Stat. 39 Elix. 
c. 18,) Every conveyance, charge, leaſe or incumorance 
of any lands made with intent to defraud purchaſers ſhall 
be deemed utteriy void as againſt ſuch purchaſers and all 
claiming under them.-—The parties and privies to fach 
conveyances ſhall forfeit one year's value of the land and 
ſafer half a year's impriſonment.— he ſtatute expreſsly 
excepts any conveyance mace for good conſideration and 
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N bong fide.—If any ve ſon thall make any conveyance or 
4 limitation of lands with a clauſe of revocation, and after 
f ſuch conveyance ſhall convey or charge the ſame lands for 
4 money or other good conſideration, the ſaid firſt con- 
1 veyance againſt the {aid vendees ſhall be void. —Lawful 


mortgages made bona fide on good conſideration are ex- 
cepted. By the ſame act fatutes-merchant and ſhalutessſaple 
are to be entered in the office of the clerk of the recog- 
nizances. See this Dict. thoſe titles. 

By Stat. 29 Car. 2. c. 3, (known more commonly by 
the name of The Statute of Frauds, and by which various 
proviſions are made as to Contracts, Hills, &c. which fee 
in this Dict. under titles Agreement; Afump/it; Wills, 
c z) Allleaſes, eſtates of freehold, or terms for years, 
or any uncertain intereft in lands, made by livery and 
ſeiſin only, or by parol, and not put in writing and ſigned 
by the parties or their agents ſhall have the force of leaſes 
at will only,—Except leaſes not exceeding the term of 
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three years at two thirds of the improved value.— And 


no leaſes, eſtates or intereſts of lands, either of freehold 


or terms of years, or any uncertain intereſt, not being 

8 Y 
copyhold, ſhall be aſügaed, granted or ſurrendered, unle'; 
by deed or note 1a writing figned by the parties or 
their agents: or by the operation of law. 

By Stat. 3 (or 3 4) V. & M. c. 14, made perpetual 
by Stat. 6 IF. 3. c. 14, all wills or appointments of lands, 
or of any rent, Oc. out of the ſame ſhall be deemed, 
only as againit Creditors by bond or ſpecialty binding the 
heir, to be fraudulent and void. - And every ſuch creditor 
all have his action of debt upon his bonds and ſpecia'tics 
againſt the heir at Jaw of ſuch oblicors, and ſuch deviſers 
jointly.— Fhis ſtatu:e however excepts diſpoſitions for tho 


payment of debts and raifing portions for children in 


purſuance of marriage contracts made before marri2ge; 
ſt further provides that where any heir at law ſhall be 
liable to pay his anceſtor's debt, in reſpect of lands de 
ſcended to ſuch heir, and alli alien the ſame before ac- 
tion brought, ſuch heir thall be anſwerable to the creditor 


in an action of debt to the value of the land aliened; 


but the lands 49:4 fide aliened before action brought ſhall 
not be liable. — Every deviſe? however, made liable by 
the ſtatute, ſhall be chargeable, in the ſame manner as 
the heir, tho' the lands deviſed ſhall be aliened before 
action brought. . 

The Stats. 50 E. 3. c. 6: 3 H. 7. c. 4, expreſsly declare 
all gifts, Sc. of goods and chattels intended to defraud 
creditors, to be null and void; creditors might however 
{till in ſome caſes be defrauded, by their debtors? execut- 
ing powers of appointment (veſted in them by ſettlement, 
Sc.) in favour of mere volunteers, unleſs courts of 
equity interpoſed, and made ſuch. voluntary appoint- 
ment in the firit place ſubject to payment of debts, 2 
Vern. 319, 465: 2/Yex. 1. But tho? courts of equity will 
ſubject a voluntary appointment to payment of debts, 
yet they will not interfere where the debtor has not exe- 
cuted his power of appointment. 2 Fern. 465: 2 ez. I. 
See alſo Hob. 9, as to the rule of law. | 

As the Sat. 13 Elig. c. 5, not only declares all deeds 
made in Fraud of creditors to be null and void, but ſub— 
jects the parties to ſuch Fraud, to the penalties and for- 
teitures above-mentioned, it ſhould ſeem that the pro- 
vilions of this act ought to be conſtrued ſiriftly; but 
Lord Maufſield has ſaid, that the Stats. 13 El. c. 5: 27 
El. c. 4, cannot receive too liberal a conſtruction, or be 
too much extended in {upprefiion of Fraud. Cowp. 434. 

The object of the Legiſlature was evidently to protect 
creditors trom thoſe Frauds which are frequently prac- 
tiſed by debtors under the pretence of diſcharging 1 
moral obligation: for as to thoſe gifts or conveyances 
which want even a good or meritorious conſideration for 
their ſupport, their being voluntary ſeems to have been 
always a ſufficient ground to conclude that they were 
fraudulent: but tho? the ſtatute protects the legal right 
of creditors againſt the Fraud of their debtors, it an- 
xiouſly excepts from ſuch imputation the 49nd fide diſ- 
charge of a moral duty. It therefore does not declare 
all voluntary conveyances, but all fraudulent conveyances 
to be void: and whether the conveyance be fraudulent 
or not is declared to depend on the conſideration being 
good, and alſo bond fide. 1 Ch. Ca. 99, 291: 1 Vent. 194 
1 Mod. 119: 1 44. 15: Cowp. 706. 

_ A good 


FRAUD II. 


A good conſideration is that of blood, or of natural 
jove and affection. See this Dict. title Con/ideration. A 
gift made for ſuch conſideration ought certainly to pre- 
yail, unleſs it be found to break in upon the legal rights 
of others; in that caſe it is equally clear it ought to be 
ſet aſide. If therefore a man being indebted convey 
to the uſe of his vie or children, ſuch conveyance would 
be within the ſtatute; for tho* the conſideration be gd, 
yet it is not bond fide; that is, the circumitances of the 
grantor render it inconſiſtent with that good faith which 
is due to his creditors. : Fonblanque*s Treat. EI. c. 4.4 12. 
in notes. 

If there be a voluntary conveyance of real eflate, or 
chattel intereſt by one not indebted at the time, tho' he 
afterwards becomes indebted, if that voluntary convey- 
ance was for a child, and there is no particular evidence 
or badge of Fraud to deceive ſubſequent creditors, that 
will be good ; but if any mark of fraud, colluſion or 1n- 
tent to deceive ſubſequent creditors appear, that will make 


it void. 2 Fer. 11: See alſo 2 At. 481: 1 A. 13: 


Coup. 711. 

But the grantor's being indebted is not the only badge 
of Fraud; ſeveral other circumſtances are enumerated in 
Tyne's Caſe, (3 Rep :) as furniſhing a ſtrong preſumption 
that the tranſaction is na fide. Gifts made in ſecret are 
liable to ſuſpicion of Hau: a general gift of all a man's 
goods may be reaſonably ſuſpected to be frandulert, even 
tho” there be a true debt owing to the party to whom 
made. The ſeveral marks or badges of Fraud, in a 
gift or grant of goods are, if it be general, without 
exception of ſome things of neceſſity; it the donor lil] 
poſſeſſes and uſes the goods; if the deed be ſecretliy 
made; if there be a truſt between the par//rs; or it it be 


—— — — — 


if there be two or more voluntagy conveyance:, the firſt 
ſhall prevail, unleſs the latter be for payment of debts. 
1 C5. Rep. 92: 2 Ch. Rep. 199. 

A conveyance, if made of lands by Frand, is not 
void by the Stat. 13 El. c. 5, againſt all perſons; but only 
againſt thoſe who afterwards come to the land upon valu- 
able conſideration. Cro. Eliz. 445 : Cro. Jac. 271. 

A diſtinction has been taken between the claims of 
real creditors, and a debt founded in malefici»: for A, 
having brought an action againit B. for criminal conver- 
ſation with 's wife B. afligned his eſtates to truſtees in 
truſt to pay the ſeveral debts mentioned in a ſchedule, 
and ſuch other dedis as he ſhould name. J. recovered 
50007. damages and brought kis bill to ſet aiide this 
deed as fraudulent, but the Covrt held that it was not 
fraudulent either in law cr equity : for the plaintiff was 
no creditor at the time of making the deed: and though 
it were made with an intent to prefer bis real creditors 
before this debt when it ſhould come to be fuch, yet it was 
conſcientious fo to do. But the plaintiff was keld to 
have an intereſt in the ſurplus after payment of the other 
debts. Pre. Ch. 105. 

On the conſtruction of the Stat. 27 Elix. . 4, it has 
been held that every voluntary conveyance ſhall be pre- 
ſumed to be fraudulent agaiuſt a ſubſequent purchaſer. 
1 ent. 194: 1 Cha. Ca. 100, 217: Cre. Fac. 158. But if 
the conveyance, tho? voluntary, appear to have been made 
for a metitorious conſideration; and without Fraud or 
covin, it ſhall not be void againſt a ſubſequent purchaſer; 
for there is no part of the act which affects voluntary 
ſettlements eo nine unleſs they are fraudulent. Dee v. 
Routiedge, Coup. 708. See ailn, 2 Hil. 356: Forreft 64: 


2 Vern, 44. As to what ſhali be deemed a meritorious 


made pending the action. 3 Rep. 80—382.—1T7 allo the. 
conveyance contain a power of revocaticn, or a power | 


to mortgage, it will be conſidered as fraudulent againſt 
creditors, 2 Fern. 510.—S0 if the grantor be allowed to 


— — 


continue in poſſeſſion of lands, the convevance being ab- 
ſolute. 2 Bult. 218.—8o if the conveyance or gift be in 
general of the whole or che greater part of the grantor's 


property, ſuch conveyance or gift would be preſumed to 


be fraudulent; for no man can voluntarily diveſt himſelf | 


of all, or the molt of what he has, without being aware 
that future creditors will probably ſuffer for it. In fort 


if the tranſaction be chargeable with any circumſtance | 


fufticiently ſtrong to raiſe a preſumption of its being | 
Fraud, it cannot be ſupported, unleſs ſome other conſi- 
deration be interpoſed to obviate the objection ariſing 
from the general nature of the tranſaction: as where the 
huſband after marriage being indebted conveyed an eſtate 
to truſtees, to the ſeparate uſe of his wife: it was held 
that the truſtees having undertaken to indemnify him 
againſt his wife's debts, was ſufficient to ſupport the 
ſettlement as a valuable conſideration. 2 Bro. C. 2. go. 
Bu: if this tranſaction had been with a view to Cefraud 
creditors, it would probably have been ſet aſide; for if 
the tranſaction be not bud fille, the circumſtance of its 
being even for a valuable conſideration will not alone 


take it out of the ſtatute. Cowp. 434: 2 1“. 477. | 


But tho” crediturs may under the above and other cir- 
cumitances avoid a voluntary conveyance, yet it 15 binding 
on the party making it and all claiming under him. Go. 
Fac. 270: 1 Eq. 4. 168: 22 Yin. Ab. 16—18: 1 Fern. | 
* N 404: 2 Fern. 475: 22 Fin. Ab. 24. pl. 3. And 

OL.1. 


conſideration, ſee the above caſes, and alſo, 1 rn. 408, 
467: 1 A. 265. And though a conveyance be covinous 
in its creation it may acquire validity by ſubſequent 
matter; as where the land conveyed is afterwards aliened 
or ſettled for valuable confideration. 1 Sd. 133, 4: Sir, 
423: 3 Lev. 387. It has alſo been held that a purchaſers 
to avail himſelt of this act, mult be a purchaſer for 


money or other valuable conſideration. 3 Co. 83a: Cro. 


Elix. 444. See alſo Con. D g. Fraud. 4 I. 2: 1 Eg. Ab. 35 3. 
Gooch' Caſe, (5 Co. 60 C,) determines that a purchaſer 
ſhall avoid a fraudulent conveyance, notwithſtauding his 
notice of the Fraud, but this can by no means bear out 
the inference that all 0/untary conveyances are fraudulent, 
and therefore abſolutely void, though the purchaſer have 
notice of them. The terms of Sat. 27 £115. c. 4.4 2, 
ſeem to be ſufficiently diſtinct to confine its operation to 
ſuch convezances as are made with an intent to defraud 
and deceive ſubſequeat purchaſers ; but it were difficult 
to maintain that a conveyance was made with intent to 
defraud a perſon who before he became a purchaſer had 
full notice of ſuch conveyance. See 2 Lev. 105 — The 
policy of the act was to prevent Fraud; the condruction 
moſt favourable to ſuch purpoſe is that which excludes 
all temptation to the practice of it. A voluntary deed, 
as has already been noticed, is binding on the party and 
ail claiming under him as ſubſequent volunteers; and 
ro allow him to defeat his bounty in four of a purcha- 
ſer for valuable conſideration without notice is merely t 
prefer a higher conſideration : but to allow a purchater 
with notice to ſoperſede the claims of a volunteer ſeems 
to encourage a breach of the reſpect morally due to the 
— F fait 
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FRAUD II. 


fair claims and intereſts of others: and may render the 
proviſions of a ſtatute, intended by the legiſlature to be 
preventive of Fraud, the moſt effectual initrument of ac 

compliſhing it.— This point ſeems deſerving of conſider- 
ation; for if the conſtruction of this act which has cer- 
tainly prevailed in favour of purchaſers with notice were 
traced, it would probably appear to have originated in the 
opinion, that the ſtatute avoids ali volunta:y Conveyances 
whatever; though, as very ſtrongly obſerved by Lord 
Mansfeld in Dee v. Noutlege, (Cowp. 708,) it merely at- 
tects frandulent conveyances. Honbtangque, Treat. Eg. c. . 

$ 13. in u. 

Before the above Star. 3 N. GM. c. 14, againſt Frau- 
du ent dewiſet bond and other ſpecialty creditors whoſe 
debts did not immediately affect the lands of their debtors, 
were liable to be deſrauded, either by their debtor deviſing 
his lands, or by the alienation of the heir before any 
action could be brought againit hin. To obviate theſe 
tne ſtatute was made, by the proviſions of which the 
bond-creditor 1s in ſome degree protected againſt the 
Fraud cf the debtor or his heir. But the ſtatute having 


expreſely excepted deviſes for payment of debts or chil- 


dren's port;>ns, bond and other ſpecialty creditors whoſe 
demands do in their nature «fect the land are ſtill liable to 
be prejudiced by the right of their debtor to deviſe h. 
real eſlate; for if he deviſe ſubject to the payment of 
debts, his ſimple contract creditors will be entitled to be 
paid gart paſu with ſuch bond or other ſpecialty ereditors; 
for in conſcience their debts are to be equally favoured, 
being equally due. 1 C5. Ca. 32, 248: 2 Ch. Ca. 54: 3 
Ch. Rep. 7: 1 Fern. 63, 101: 2 u. 61, 763.— And even 
creditors wiio are barred by the ſtatute of Limitations 
ſhall be let in. 2 Yer. 141. And tho? it has been held 
in ſome caſes, that if the eſtate be deviſed to the exe- 
cutor for payment of debts, ſuch circumitance will reader 
the eſtate Iegal offers, yet it ſeems now to be ſettled that 
this ſhall not occaſion the produce of it, when ſold, to be 
applied as it would in the coclefattical court, but the 
eltate muil nevertheleſs be coniidered as equitable a//ets. 
Newtoiz v. Bennet, 1 Bro, C R. 135. and Silk v. Prime, in 
the note there. But if the ellate deſcends to the heir 
charged with the paymest of debts, it will eſti!! be legal 
aſſets. 1 P. Vn. 430: 2 Ath. 2g0.—See this Dict. titles 
Executor V. 6: Afels. 

The fo lowing caſes may ſerve further to elucidate the 
fore going principles. 

It a man ſeiſed of land in fee, make a  feoffment of it 
to divers uſes, with remainders over, Sc. with power 
of revocation by writing under hand and feat]; here it he 
for good conſideration doth enter into a recogn nifance, the 
land ſhall: be charged with the ſame: ſo if A. reſerves 
to himſelf power to revoke by the aſſent of B. and then 
bargains to another. Brig. 22: Lane 22. And where 
ene hath made an eſtate with the power of revocation; 
and after with intent to deceive a purchaſer he makes a 
ſeoſfment, Sc. to a ſtranger, to extinguijh the prover, and 
then ſells the land for a valuable conſideration; in this 
caſe both the conveyances ſhall be fraudzlent as to the 
purchaſer, 2 Rep. 83. 

A man made a leaſe for twenty-one years, in trult for 
his daughter till marriage; and if ſhe married with his 
conſent, then to her during the term; this, till mar- 
riage, has been held 7raudulent as to a purchater: but 
after matriage it is good, becauſe marriage is an ad- 


marriage. Si. 133: 


vancement to the daughter, and taking effect made 
it upon valuable conſideration, which a marriage is al. 
ways taken to be, and the heſkend was drawn in by thiz 
conveyance to marry her. 1 Sid. 133 

It a father makes a feoffment to another, for the ad. 
vancement of daughters, or his younger ſons, or for 
payment of his debts; and afterwards infeoffs his eldeſt 
lon or heir, that is no Fraud or colluſion within the 
ſtatute, for he is bound in law to make proviſion for 
his children: but where there is a grandfather, father, 
and two ſons, and the grandfather Giviag the father) 
conveys his land to either of the ſons, this is out of the 
Stat. 32 A 8. c. 1; beraule it is not a common ching ſo 
to do, and the father cught to have the immediate care 
of his children; though if he is dead, then it belorgeth - 
to the grandfather. K. 70. If a man levy a fine 10 
the ule of himleif tor lite, remainder to his fon in tail, 
and after ſells tue fee-ſimple to another, he as a pur— 
chaſer ſhall avoid this conveyance upon the Sat. 27 Elis. 
c. 4; becauſe it was voluntary, and there fore fraudulent ; 
ſo it had been if he had ſettled the remainder on his wife, 
unleſs there had been a contideration on a precedcut 
2 Salk. 174. 

A deed, as has been already ſaid, may be voluntary, 
and not frauaulent ; thus where a father having v1 ex. 


travagant ſon, ſettles his land ſo that he may not end 


all; this is good, though there is no conſiderat on of 
money. 1 Med. 119. 

An infant promiſed, on his marris ge, to ſettle his eſtate 
when he came of age, upon himſelf and his iſſue; and 
this was held a ſuflictent conſideration, though an infant 
by law 1s not compel:able to fulfil ſuch promiſe. 2 Lev, 
147, A perſon, in conſideration that his ſon is to marry 


the daugbter of A. B. covenants to ſtand ſeiſed of lands to 


the uſe of his ſon for life; and after to other ſons in re- 
Yor js or remainder : the ules thus limited in remainder, 

all be fraudulent as to any purchater cf the land, tho? 
the firſt be upon good conlideration. And although the 
conkderation* of marriage is good; if there be a power to 
revoke aunexed to the deed, it will be void as to pur- 
chaſers. Lane 22. 

If a man after marriage, make a voluntary conveyance 
of land for a jointure, or maintenance for his wife, and 
afterwards ſell the land for money, to one that hath no 
notice of it; in this caſe the convevance, made to the vie 
of the wite, ſhall be ſaid to be Haranlent: and yet if a 
pry upon a marriage, before the marriage, and in 
conſideration thereof, or after marriage, in confideration 
of a portion given or money paid, convey his land to 
the uſe of his wife, fc. it will not be a fraudulent deed. 
Co. Fac. 158. A teme covert joins with her huſband in 
the alienation of her jointure, and hath a new deed of 
ſettlement of other lands dated the ſame day in leu 
thereof, without articles or agreement precedent to this 
ſecond ſettlement; this is not fraudulent againſt a pur- 
chaſer, though the lands in the new ſettlement are more 
in value than thoſe in the firſt; for the old ſettlement 
being deitroyed, and a new one made on the fame day, 
it mall be eee that there Was an agreement for 
it. 2 Lev. 70, 71 

The kuiband who married a wife an inheritrix, pro- 
miſed, that if the would join with him in a ſale of her 
land, and let him have the money to pa his debts, that 
he would leave her 400 /, at his death ; about fix agg. 

alter 
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after the lands were ſold, he gave bond to a ſtranger to 
teave his wife the 40. And it was adjudged, that this 
was not fraudulent as to creditors, but good againſt them. 
2 Lev. 148. A perſon makes a voluntary conveyance, 
and then mortgages the fame land, and the firſt deed is 
upon a trial found fra:du/et; then he to whom the deed 
was made, exhibited his bill in equity to redeem the mort- 
gage; and it was held, that though the firſt deed was 
fraudulent, quoad the mortgage money, yet it was good to 


paſs the equity of redeption. Chan, Nep. 59. 


Where a leaſe is mace with a. prov//5 that if the 
leſſor pays 107. che leaſe ſhall be void; becauſe 10-5. 
is not the value of the leaſe and land, but only limited 
25 a power of revocation, it is fraudulent as to a per- 
chaſer, Cro. Far. 455 And if a man makes an aſgu— 
ment of his leaſe, and vet keeps poſſetiton of the lands, 
the deed of uſſignment will be adjudged frandulrnt. In 
(/barcery 1t has been decreed, that if a man conveys kis 
lind to friends in truſt, to the uſe of. his children, Se. 
to A a purchaſer, the truſt ſhall go in equity to the 
purchaſer ; alſo it ſhall be liable for debts, to ſatisfy the 
tame. 7oeth.1. 43.44. A huſband aligned a term of his 
wife's, in trait for his wiſe ; and it was held fraudalert 
agninſt purchaſers. Chan. Rep. 225. 

By the Comm-n-lats, an eſtate made by fraud, ſhall be 
avoided only by him who hath a former right, title, in- 
tereſt, debt or demand. 3 Nep. 83. If one indebted do 
really ſell lands, though to avoid paymeat of debts; if 
the vendee be not privy to the intent, the ſale to him is 
good: for as to the vendee, there is no hu in the caſe. 
Mich. 24 Car. B. R. A man gives his goods to his ſon, 
they are nevertheleſs liable as to his creditors; but if he 
gives them co one of his creditors, without any truſt or 
covin, it ſhall not be jravdi/ent to make him liable io 
other creditors. 3 Salk. 174. | 


If tenant for life commit a forfeiture, and he in the 


reverſion enters, this ſhall be as a /ran7ulert conveyance 
with reſpect to creditors. Feat. 257. Fraudulent gitis, or 
grants of goods to 4% the lord of his heriot, that} be 
void; and the value of the goods forteited, under Stat. 
13 Elix. c. 5 ET 


— 


— —— 


Fraudueh conveyances to multiply votes at #15 of | 


Knights. of the jhire, Mall be taken againſt the perſons 
making them as ſree and abſolute ; and all fecu.ities for 
redeeming and reſtoring, Sc. to be void. Sat. 10 Ann. 
6. 23. See title Parliament, A preſentation to a beneſice; 
or adminiſratien of goods, obtained by Fraud, are void; 
and ſo is ſale of goods by Fraud, although in open mar- 
ket, Sc. Where a fraudulent deed or conveyance is al- 
ſig ned upon a valuable conſideration, the Fraud is purged 
thereby. 1 Ld. Raym. 88. 

Groſs criminal Frauds are puniſhable by way of indic— 
ment or information; ſuch as playing with falſe dice, 
cauling an illiterate perſon to execute a deed to his 
prejudice, Cc. for theſe and ſuch like offences the 
party may be puniched not only with fine and impriton— 
ment, but alſo with ſuch farther infamous puniſiment, 
as the Judges in their diſcretion ſhall think proper. Cre. 
Fac. 497: 2 Kol. Abr. 78: 2 Rol. Rep. 107: 1 K:6. 849: 
6 Mad. 42: 1 Sid. 312. 431: Ay 99, 103: Mor 630: 
Cro. Eliz. 531: 1 d. 40: 2 Jon. 64: 6 Med. 105: 1 
Salk. 379. See title Cheats, 

For further matter relative to Frauds, and fraudulent 
convey ances, and obtaining relief againſt hem; and as 


— 


amerciaments, c. Cool. 
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to the operation of the ſtatute of Frauds, and other ſtatutes 


before mentioned, See this Dick. titles Agreement III, IV; 


umgſit; Bankrupt; Bill of Sale; Chancery ; Contratt ; 
Conveyance ; Deeds ; Equity; Execution ; Jud mont; Will, 
Se. 

FrauDs AN DPRRNJIUAIES, Statute of, See tit Hands II. 

FRAUNK-FERME, See Han- Him: Foe: Farm. 

FRAUS LEGIS. If a perton having no manner of 
title to a houſe, procure an atiidavit of the fervice of a 
declaration in ejectment, and thereupon gets judgment; 
and, by virtue of a writ of hab. fac. poſeſtinem, turns the 
owner out of poſſeſſion of the houſe, and leizes and con- 
verts the goods therein to his own uſe, he may be puniſh- 
ed as a felon; becauſe he uſed the proceſs of the Jaw 
with a felonious purpole, in fraudem legis. Rayn. 276 ; 
Sid. 254. 

FRAXINETUM, A wood ef aſh trees. Dome/Jay. 

FREDUM, A compolition anciently made by a cri. 
minal, to be freed from proſecution, of which the third 
part was paid into the Exchequer, Formerly compofitions 
were paid for crimes in general, particularly for murder. 
The magiſtrate was to determine the compolition, and 
protect the ofrender again{t the vielegce of reſentment. 
See Monteſguicu's Spirit of Lacs, l. 30. c. 20: Roberifon's 
Charles V. i. 300. 

FREDWITF, A liberty to ho'd couris, and make 


. 


* 


FREE-BENCH, Frau ut barcus; ſedes libaga.] That 
eſtate in copyhold lands which the wite hath on the death 
of her huſband for her dower, according to the cuſtom of 
the manor: but it is ſaid the wife ought to be eſpouſed a 
virgin; and is to hold the land only fo long as the lives 
ſole and continent. Aitch. 102. Of this Fre- Bench ſe- 
'eral mano:s have ſeveral cuſtoms; and F:i:z%rtert calls 
it a ccni, whereby in certain cities the wife ſhall have 
the whole lands of the huſband for her dower, Se. 
F. N. B. 150. In the manors of Ea and V, Embcurnc 
in the county of Zeri;, and the manor of De in Dewon- 


ſhire, and other parts of the % of England, there is a 


cuſtom, that when a copyhold tenant dies, his widow 
hall have her Foe bcnc in all his cuſtomary lands, dum 
[cla & calle fuerit 5 but if the commits incontinency, ſhe 
forfeits her eſtate: yet nevertheleſs, on her coming into 
the court of the manor, riding backwards on a black ram, 
with his tail in her hand, and ſaying the words following, 
the ſteward is bound by the cuſtom to re-admit her to her 
Free- (euch; the words are theſe, 


. re 1 am, 

Riding on a black ram, 

Lite a whore as am: 

And for my crincum crancum, 

{ have li my bincum bancum ; 

Aud for my tails game, 

Ha ve done this evoridly ſhame ; 

The: efore pray Mr. Steward, let me hade my lard again. 
Cocwe!, 


FREEBORD, PFranctordus.] Ground claimed in ſome 
places more or leſs, beyond, or without the fence : it is 
{aid to contain two foot and a half. Jon. Angl. Tem. 2. 


Pp. 141. | 
FREE BOROUGH. MEN, Soch great men as did 


not engage like the frant-pledge men for their decennier, 
See A ib ur gh. 
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FREE-CHAPEL, Libera capella] A chapel ſo called, 


becauſe it is exempt from the juriſdiction of the dioceſan, 
Thoſe chapels are properly Free-chapels which are of the 
King's foundation, ard by him exempted from the Ordi- 
nary's viſitation ; alſo chapels founded within a pariſh for 
the ſerviceof God, by the devotion and liberality of pious 
men, over and above the mother-church, and endowed 
with maintenance by the founders, which were free for 
the inhabitants of the pariſh to come to, were therefore 
called Free-chafe!s. Reg. Orig. 40, 41. The Pree-chapel 
of St. Martia-le-Grand is mentioned in the Stat. 3 Ed. 4. 
c. 4, as are others likewiſe by ancient ſtatutes: but theſe 
chapels were given to the King, with the chanties, Oc. 
By Stat. 1 Ed. 6. c. 14. See title Monafteries. 

- FREEHOLD, Liberum tenementum.] That land or te- 


nement which a man Helds in fee-ſimple, fee tail, or for 
term of life. Bra#. lib. 2. c. 9. It is defcribed to be of 


two ſorts: freebo!! in decd, and freehold in late; the firſt 
being the real poſſeſſion of lands, c. in fee, or for life; 
the other, the right a perſon hath to ſuch lands or tene- 
ments, before his entry or ſeiſure. Freehold is alſo ex- 
cended to office:, which a man holds either in fee, or 
during life: and, in the regiſter of writs it is ſaid, that 


he who holds land upon an execution of a /atute-merchant 


until he is ſatisfied the debt holds as freehold to him and 
his aſſigns, and the ſame of a tenant by elegi? ; but ſuch 
tenants are not in fact Freeeholders, only as Freeholders for 
their time, till they have received the profits of the land 
to the value of their debt, Reg. Judic. 68, 73. A leaſe 
for ninety-nine years, c. determinable upon a life or 
lives, is not a leaſe for life to make a Frcehold, but a leaſe 
for years, or chattel determinable upon life or lives; and 
an eſtate for one thouſand years is not a Freehold, or of ſo 
high a nature as an eſtate for life. Co. Lit. 6. He that 
hath an eſtate for the term of his own life, or the life of 
another, hath a Freehold, and no other of a leſs eſtate; 


though they of a greater eſtate have a Preeho/d, as tenant 


in fee, Sc. Lit. 57. £7 

When a man pleads iberum tenementum generally, it 
ſhall be intended that he hath an eſtate in fee; and not a 
bare eſtate for life, Cro. Elix. 87. An eſtate of Freehold 
eannot by the Common-law commence ia futuro; but it 
mutt take place preſently in poſſeſſion, reverſion, or re- 
mainder. 5 Rep. 94. X 

A man made a deed of gift to his ſon and his heirs, of 
lands after his death, and no livery was made; now if 
there had been /ivery, it had been void, becauſe a Free- 
hold cannot commence in futuro: and it has been held, 


that it ſhall not enure as a covenant to. ſtand ſeiſed, by 


reaſon of the word give; by which was intended a tranſ- 
mutation of the eſtate, and not to paſs it by way of uſe, 
March. Rep. 50, 51. Whatſoever is part of, or fixed to 
the Fi-ehold goes to the heir; and glaſs windows, wain- 
ſcot, Sc. affixed to the houſe are parcel of the houſe, 
and cannot be removed by tenants. 4 Rep. 63, 64. But 
it hath been adjudged, that if things neceſſary for trade, 
Sc. are affixed to the Freehold by the leſſee, he may take 
them down and remove them, ſo as he do it before the 
end of the term, and he do not thereby injure the Free- 
bhuld. 1 Salt. 368. See title Heir. 8 
Any thing fixed to the Freehs/d may not be taken in 
diſtreſs for rent or in execution, &c. It is not felony at 
Common- lu, only treſpaſs, to ſteal or take any thing an- 


nexed to the Freebeld; ſuch as lead on a church, or houſe, | 
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FREIGHT. 


corn or graſs growing on the ground, apples on a tree, 
Though if they are ſevered from the Freehold, whe. 
ther by the owner or a thief, if he ſevered them at one 


time, and took them away at another, it was larceny to 


take them. 12 A. 32: 1 Hawk. P. C. And now by Sar, 
4 Geo. 2.c. 32, To fteal lead on houſes, Oc. is made felony. 
The ſtatute of Magna Charta, c. 29, ordains, ** that 
no perſon ſhall be difſeiſed of his Hecbold, fc. but by 
Judgment of his peers, or according to the law of the 
land;” which does not only relate to common difleifins, 
but the King may not otherwiſe ſeize into his hands the 
Freehold of the ſubject. Wood's Int. 614. None ſhall 


diſtrain any freeholders to anſwer for their Freeholds, or 


any thing touching the ſame, without the King's wri', 
Stat. 52 H. 3. c. 22. Nor ſhall any perſon be compelled 
to anſwer for his Freehold, before any lord of a manor, 
Sc. Stat, 15 R. 2. c. 12; See this Dit. title Liberty.—As 
to the Freehold qualifications neceſſary in certain caſes, 
See this Dictionary titles Parliament; Jury, Ec. and 
further for the definition and deſcription of Freehold 
eſtates, title Efate. 
FREEHOLDERS, Such as hold any freehold eſtate. 


By the ancient laws of Scotland, Freeholders were called 


milites; and freehold, in this kingdom, hath been ſome- 


times taken in oppoſition to wilerage, it being lands in 
the hands of the gentry and better ſort of tenants, by cer- 


tain tenure, who were always Freeholders, contrary to 
what was in the poſſeſſion of the inferior people, held at 
the will of the lord. Lambard. 

FREEMAN, Liber homo.) One diſtinguiſhed from a 
ſlave ; that is born or made free; and thete have divers 
privileges beyond others. In the diſtinction of a Freeman 
from a vaſſal under the feudal policy, /iber homo was com- 
monly oppoſed to way/us or vaſſalius ; the former, denot- 
ing an allodial proprietor ; the latter, one who held of a 
ſuperior. See title Tenures. 

The title of a Freeman is alſo given to any one, admitted 
to the freedom of a corporate town, or of any other cor- 
porate body, conſiſting, among other members, of thoſe 
called Freemen. See titles Corporation; London. | 


FREIGHT, Fr. Vet.] The money paid for carriage 
of goods by ſea; or in a larger ſenſe, it is taken for 
the cargo, or burthen of the ſhip. Ships are freighted 
either by the ton, or by the great; and in reſpe& of time, 
the freight is agreed for, at ſo much per month, or at a 
certain ſum for the whole voyage. It a ſhip freighted by 
the great, happens to be caſt away, the freight is loſt ; 
but if a merchant agrees by the ton, or at ſo much fur 
every piece of commodities, and by any accident the thip 
is calt away, if part of the goods is ſaved, it is ſaid ſhe 
ought to be anſwered her freight pro »ata: and when a 
ſhip is inſured and ſuch a misfortune happens, the inſured 
commonly transfer thoſe goods over to the aſſurers, to- 
wards a ſatis faction of what they make good. Lex Mer cat. 

If freight is agreed for the lading and unlading of cattle 
at ſuch a port, and ſome die before the ſhip arrives there, 
the whole Freight ſhall be paid for the living and the 
dead; but if the agreement be for tranſporting them, 
Freight ſhall be only paid for the living : it is the ſame 
of flaves. Jbid. 85, The lading of a ſhip in conſtruction 
of law, is bound for the Freight ; the Freight being in 
point of payment preferred before any other deb:s to 
which the goods ſo laden are liable, though ſuch debts as 
to time were precedent to the Freight. Ai, 27 Car. 2. 


. 's 


FREIGHT, 


B.R. If part of the lading be on ſhip-board, and 
through ſome misfortune happening to the merchant, he 
has not his full lading aboard at the time agreed, the 
maſter ſhall have Freight by way of damage, for the time 
thoſe goods were on board ; and is at his liberty to con- 


tract with ano.her, leſt he loſe his ſeaſon and voyage: 


and where a ſhip is not ready to take in, or the merchant 
net ready to lade his goods aboard, the parties are not 
only ſo at liberty, but the perſon damnified may bring 
an action againſt the other and recover his damages ſul- 
tained. Leg Rhod, | 

If the freighter of a ſhip ſhall Iade on board prohibited 
goods, or unlawful rerchandize, whereby the ſhip is de- 
tained, or the voyage impeded ; he ſhall anſwer the 
Freight agreed tor. Se 220, And when goods are laden 
aboard, and the ſiip hath broke ground, the merchant 
may not afterwards unlade them; fer it he then changes 
his mind, and reſoives not to venture, but will unlade 
again, by the mariue law the Freight becomes due. It 
a maſter Freigats cut bis ſhip. and atierwards ſecretly takes 
in goods unknown to che fir aders, by che law marine 
he forfei:s his Frei, :t; and it a maſter of a ſhip thall put 
into any other por. than wha! he ſhip was tretghted to, 
he ſhall an'iwer damages to the merchant; unleſs he is 
forced in by llorm, enemies, or pita es; and in the. caie he 
is obliged to ſail to the por agreed, ati his own exp*uce 
Leg. Oleron. A hip 1s Ireigh ed ſo muh cut and fo 
much in, there ſhall be no kreiphi due til the voyage is 
performed; ſo that if the ſhip ve ſt away, coming 


FRESH 
FRESH DISSEISIN, Friſca 4;eifina, from Fr. frair 


| recens z & dif: far, pofſeffione ejicere. ] That difjeifin, which 


a man might formeriy ſeek to defeat of himſelf, and by 
his own power, without reſorting to the King, or the 
law; as where it was not above fifteen days old, or of 
ſome other ſhort continuance. Britton, c. 5, Of this, 
Bracton writes at large, concluding it to be arbitrary. 
Lib. 4. c. 5. See title Dein. | 
Frzsn Five, A fine levied within a year paſt: it is 
mentioned in the ſtatute of Ve. 2. 13 Ed. 1. fl. 2.c. 45. 
FrxesH Force, Via fertia.] Is a force newly done in 
any city, borough, Sc. And if a perſon be difleifed of 
any lands or tenements within ſuch a city, or borough, 
he who hath a right to the land, by the uſage and cuſtom 


of the ſaid city, Sc. may bring his a, or bill of freſs + 


force, within forty days after the force committed; and 
recover the lands. F. N B. 7: O Nat. Br. 4. This re- 
medy may be alſo had where any man is deforced of any 
lands, after the death of his ancettor, to whom he is heir; 
or after the death of tæœuar for life. or in tail, in dower, 
Sc. within for'y days ater the title accrued; and in a 
bill of „ii force, the plainiutt or demandant ſhall make 
proteſtaticn to ſue in the nature of what wiit he will, as 
aſſije of mortdanceflor, of novel di iin, iniruften, & c. New 


' Nat. Br 15. The aſſile or bill of! 7 force is ud out 
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home, the Freight outwards, us well as iswerds, are 
both gone. 1 Prownl 21: 1. 98, and teez. Ch. Ca. 75: 
2 Vern. 212: and alſo Doug! 54 „ 2, that where a ſhip 
periſhes, the whole Fre:-gh: trom he laſt place or ume | 


of payment aul be loit. Ard if no freight be payable | 
Viae 2%. And the ben: fit of ſach purſuit of a felon is, 


till the return, if the ſhip is loſt returning, tHe frerp at out- 
wards ſhall be loft as well as that inwards. Mal. 98. 

The goods carried, generally, are a ſecufity for he 
Freight, and the maſter is nut bound to deliver them 
without payment. Deng. 104. a 

If a freightcd ſhip becomes diſabled without the 
maſter's fault, he has his option to re- fit, (it poſſidle, in 
convenient time) or to hire another ſhip to carry he 
goods. If the merchant will not agree to this, the ma 
tter is entitled to the full freight tor the whole voyage. 
2 Burr. 882: 1 Fl. Rep. 190. 

The maſter ſhall have his Freight the? the goods are 


fpoiled, if the merchant takes them. —The merchant | 


may abandon al!, tho? all are not loſt: but he cannot 
abanden ſome and take ſome :'if he abandon all, he is ex- 
cuſed Freight, —lf the ſhip is diſabled or taken when 
part of the voyage is performed, without fault of the 
Maſter, he ſha!} be paid a rateable proportion of the 
Freight. 2 Burr. 882.— Se further this Dict. titles Charter- 


party: Injuraice: Merchant. 


FRENCH Language, anciently uſed in Jaw records. 
See title Pleading. 

FRENCHMAN, Hexetofore a term for every ſtranger 
or outlandiſh man. Brad. Iib. 3. tract. 2. c. 15. See Fran- 
gen. 

FRENDWITE, From Sax. freond, amicus, & wWwite 
mulcta.] A mu'ct or fine exacted of him who harboured 
his outlawed fiienu, Blunt, But fee Fleta, lib. 1. c. 7. 

FRESCA, Freſh water, or rain, and land floods. 
Chart. Antiq. in Somner of Gawelkind, p. 132. 


1 


without any writ from the Chancery; but after the forty 
days. nere is to be a wit out of Cnancery, directed to 
the mayor, Sc. But this writ is ovſoic!? hnce Eject- 
ment have come in uſe tor recovering the poſſeſhon of 
lands, Sc. 

FRESH SUIT, or Pur,i't, Recens injecutio.] Such a pre- 
ſent and earnelt following ot an cfiender, where a rob- 
bery is committed, as never ceaies from the time of the 
cfti-nce done or diſcovered, until he be apprehended. 


that the party purſuing ſhall have his goods reſtored to 
bim; which otherwiſe ate forfeited to the King. Saum,. 
PI. Cor. 1 C. 3. cap. 10. & 12, When an ofiender is thus 
apprehended, and indifted, upon which he is convicted, 
the party obbed ſhall bave reltitution of his goods; aud 
though the party robbed do not apprehend the thief pre- 
(ently, but that it be ſome time after the robbery, if the 
party did what in him lay to take the offender ; and not- 
withſtanding in ſech caſe he happen to be apprehended 
by ſome other perſon, it ſhall be adjudged Hieb pur/wir. 
Terms de Ley. It has been ancientiy holden, that to 
meke a fre/p jut, the party ought to make e, ard cv 
with ail ecnvenient ſpeed, and to have teken the cfiender 
himſ-i;. Sc. But at tnis day, if the party hath*becn 
guilty of no gicts negligence, but hath uſed all reafon- 
able care in iaquiring after, purſuing, and apprehending 
the felon, he iha}l be allowed to have made ſuſſicient 7 


fait. 2 Hark, P. C. c. 23. Allo, it is laid, that the judg- 


ing of jo /iit is in the diſeretion of the court, though 
it ought to be found by the jury; and the juilices muy. 
if they think fit, award reſtitution without making an; 
inquiſition concerning the ſame. 2 Hark. P. C. c. 23. Sce 
title Hue and Cy. 

Where a gacler immediately purſues a felon, or other 
pritoner, eſcaping from priſon, it is reh ſuit, to excuſe 
the gaoler: and ii a lord ioilow his 4% / into another's 
ground, on its being driven off the premiſtes, this is call 
ed rob nuit; fo where a tenant purſues his cattle, tha 


| eſcape or ſtray into another man's lands, Sc. Free fair 


may 
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may be either within the view, or without; as le which 
the law makes ſome difference: and it has been ſaid, 
that yvi ſuit may continue for ſeven years. 3 Rep: S. P. 
C. See titles Arreſt: Eſcape: Diſtreſs. 

FRETUM BRITANNICUM, Is ufed in our «ncient 
writings for :. Streights between Dover and Calais. 

FREK IL TUM; FRECTUM, The freight of a ſhip 
or freight money.—.{cquietart facietis fre:tum aa, Wc 
Chiu, 17. Job. n. 16. 

FRIBURGH, cx FRITHDJURGH, Frid5:ro:-, from 
the Sax Vid i. e. pax, & borge, ſidejuſſor.] The fame with 
Faul pleifze; the one being in the time of the Sans, and 
the other ſince the Congue/t : of theſe frilurghs, Hracren 
treats, /ib. 3. tract. 2. c. 10. And they are parti-ularly 


_def.ribed in the laws of King Edward, ſet out by Lam: 


bard, fol. 143. Flete Iikewite writes on this ſubject, 
. b. 1. cap. 47. And Spelman makes a difference between 


Fribarg and frithborg; laying the fiſt ſigutfies [ern ome 


ritas, and the other pacis /2ewitas. Although /riburobs 
or frithburghers were ancientl'y required as principal 


pledges or ſureties far their neighbours, for the keeping 


of the peice, yet certain great perſons, were a ſufticient 
aſſurance for them ſelzes, ard their menial ſervants. Sere. 
Sce title Com? Lect. 

FRIDSLOLL; FRITHSTOW : Sax. , pax, & 
feel, ſedes.] A ſeat, chair, or place of peace. In the charter 
of immunities granted to the church of St. Peter in 2 
by Heu I, and coniirmed an 5s H. 7, Friditcll is ex- 
pounded catherra g avis Y guietuidinis, Oc. And there 
were many ſuch in £:g/and; bur the molt famous was at 
Beverley, which had this inſcription: bac eile lap 
ſreedtioll dicitur, 1. e. pacis eathedra, ad quam rews fugtendo 
ferveniens, oninimodam habet ſecuritutem. Camd, Sce titles 
Abjuration: SanFuary. 

FRIENDLESS MAN, The old Saxon word for an 


outlar; becauſe he was, upon his expulſion from the 


King's protection, denied all help cf friends, after cer- 


tain days: nam foris/ecit amices. Bratt, lib, 3. tract. 2. c. 
12. S-e nitte Frenduwite, 

FRIENDLY SOCIETIES. Aſſociations, chiefly among 
the moit inciultizous of the lower and middling claſs of 
tradeſmen for the purpoſe of affording each other relief 
in ſiekneſs; and their widows and chijaren ſome aſhitance 
at their death, Theſe have been thought worthy the 
protection of the Legiſlature, to prevent frauds which 
hd ariſen from the irregular principles on which many 
ct them were conducted. 

The Star. 33 Cee 3 c. 54, provides that any number 
of perſ.ns may form themſelves into a ſociety, and raiſe 
among. themſelves a fund for their mutual benefit, and 
make rules and impoſe fines — The rules, declaring the 
purp ſe for v. hich 1ach fociectes are eſtabliſhed, are to be 
exhibi ed tht Quarter Seſſions, who may annu or confirm 
them; in which latter caſe they are to be ligned by the 
cleik of the peace. Norule thus confirmed to be altered 
but at a general meeting of the Society, and ſubj ct io 
the contiou! of the 8 ſſione Societies may appoint oficers, 
who ate to give fecurities for their trult, the treaſurer 
er truſtees by bend, io the Clerk of the peace and other 
perſons to the treaturer or truſtees; which bonds are ex- 


© emptied from the ſtamp duty. Committee of rot leis than 


11 members may be a; pointed heir powers to be declared 
by the Society 2nd ſubject to their c ntroul.— ij reafurers 
and truſtees are enabled to lay out qubſuupuns in pur 
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chaſe of ſtock, Sc. and to ſell and change funds for the 
uſe of the Society; to render accounts and pay over ba- 
lances.— Ia caſe of milbchaviour of truſtees, application 
to be mile to the Court of Chancery in which proceed. 
ings are to be free ef all expence of fees, amps, Oc. and 
countel to be aligned gratis by the court, —Executors or 
ailgnees of truitees, Sc. dying or becoming bankrupt 
to pay the demands of the Society in the firſt place. —Ef- 
fects of the Societies veſted in tieaſurers and truſtees who 
m iy bring and defen 4 actions —Socteties not to be dil. 
toived without conſent of five-ttxths of the members; 
rules entered in a book to be received as evidence.—So- 
cieties may receive douations, —Comp'aints of members 
againft ſtewards, Sc. to be ſettled by two juſtices. —lf 


rules direct diſputes to be fettled by arbitration, the award 


of the arbitra:0rs al! be fna! Members of Societies 
producing certigcates of fteward, Oe. not to be remove- 
able from any paiith il actually chargeable; and ſimilar 


proviſions are made telmive ts this, as to other certificates 
under the poor laws, (See this Det. title Por.) 


ihus have the L-p:tlature, wich that humanity which 


| peculiarly diittnguihes the Bri:i/þ conititution, taken 


under their care a [:t of men who, tho' generally uſe ful and 
19utrious, are but too apt not to be ſuthci-atly conicivus 
of the denefits conterred upon them, by a ſorm of Govern- 
ment in which Caarity is enſorczd and regarded as a 
ruling principle, 

FRIER, Lat. Frater, Fr. Fe] The name of an or- 
der of religious perſous, of which tae were four princi— 
pal branches, . I. nor, Grey Vers, or Franci,cans, 
2. Auguflines. 3. Dominicaus, or Black Friers. 4. I bite 
Friers, or Carmelites ; oi vchich the reit detcend. See Stat. 
4 H. 7. ca». 17: Lund evo. de Relig. Domibrs, c. 1. 

FRIER- O3SERVE4NT, frater cler uu, A branch 
of the Franciſcan jriers, Who were minors. as well as the 
Conventual: and Camrvins, | hey were called O5jcrvants 
becauſe they are not combined together in any cloiller, 
convent, or corporation, us the Cunventuals are; but 
tied themlelves to e the rules of their order more 
ſtrictly than the Cen ccataade, and upon a ſingularity of 
zeal ſeparated themſelves from them, living in certain 
places ef their own chuſing. Zach. de Rep. Ecce. de Re- 
guler, c. 12. They are mentioned iu the Sat. 25 H. 8. 
c. 12. 


FRILING, FREOLING, From Sax. Fes, Liber & 


| Ling, progenies.] A freeman born. 


FRIPERER, Fr. Fripier, i. e. Iaterpolator.] One that 


ſcours and furbithes up old clotis to fell again; a kind 
of broker. See /t. 1 Fac, 1. c. 21; and title Brokers, 


FRISCU3, Freſh uncultivated ground. — Me. Ang), 


| Tom. 2. p. 56. 


FRUIT ii, Sax.] A wood, from Fril, Pax; for the 
Ergiih Saxcns he!d woods to be ſacred, and therefore 
made them ſanttuaries. Sir Edward Che expounds it a 
plain between woods, or a lawn. Co. Lit. 5, Camdn in 


nis Brilauuia, uſech it for an arm of the lea, or a ſtreight, 


between two lands, from the word Fretum. 
FRITHBRECH, Pactis wie.atio ] The breaking of the 
ace. LL. Athelred, c 6. See Grichbreche.. 
FRILHGE AR, From Sax. &r:tb or Frid, Pax, & Gear, 
Annus.]. the year of jubilee, or of m-etii'g tor peace 
and triendſhip. Somn. : 
FRITHGILD, A Gzil4hall; alſo a company or fra- 
ternity. . | 
FRITHMAN, 


FRI 


FRITHMAN, One belonging to ſuch fraternity or 
company. Blount. 

FRITHMOTE, Is mentioned in the records of the 
county palatine of Cheſter : Per Frithmote J. Stanley, Ar. 
clamat cavere annuatim de willa de Olton, quæ oft infra feo- 
dum maverium de, Fc 10 jel. quos comites Celirie ante wnfec- 
tionem charte pred. ſulebant capere. Pl. in Itin. apud Cast. i. 
am 14 Hu 7. 

FuITH35OKE, FRITHSOKEN, From Sax. Fr, 
pax & ſocne, libertas.) Surety of defence, a juriſcietiun 
for the purpole of preſerving the peace; according to 
Hela, libertas habenai framci piegit ; [eu immunitatis Incus.— 
Cowel: blunt. 

FRODMORTEL, rather FR OMORTEL, From 
Sax Freo, free, and Morthdcl, Homicide.) An Immunity 
for committing manſlaughter. —37. 7g. Tom. 1.p. 17, 

FRUIT, Stealing of.] By Stat. 4 Geo. 2. c 32, To rob 
orchards or gardens of frui giowing therein, may be 
puniſhed by fine, whipping, — an! by Star. 1 Geo. 1. 
c. 48, fine and impriconment may hr inflicted on perions 
deſtroying fruit trees —$-e title Lr 

FRUMGY1|.D, Sax. ] Tae brit gaymen made to tie 
kindred o, a perten lin, rowarcs the recompence of his 
murier — LI Eumund. 

FRUMSTOL, Tae chief feat or manũon-houſe; which 
is cal ed by ſme the Home/ial, Leg. Ius. c. 38. 
 F<AUSCA TEKRA, Walle and deſart lands. Mon. Angl. 
. 2. Pp. 327. 

FxUSTURA, From Fr Heure. ] A breaking down; 


alſo a ughing or break ug up: Fruſſura domerun is 


hou Lreaking : and Frutiura terre, new broke land. 
MI. Angl. Tom. 2. p. 394. 

{RUSTRUM TERKRZ, A ſmall] piece or parcel of 
land, Domeſday. 

FRUIECTUM, A place where ſhrubs, or tall herbs 
do grow, Aon. Avgl. Tom. 3. H. 22. 

FUAGE, In the reign of King Edvard II, The Black 
Prince, having Acquitain granted him, laid an impoſition 
of Hage upon the ſubjects of that dukedom, 2. e. 12 4. 
for every fire. Rot. Parl. 25 Ed. 3. und it is probable, 
that the hearth money 1mpoted Zu 16 Car. 2, took its 
original ſtrom hence. See title Furaye, 

FUEL. If any perten iha!l feil billet- wood or faggots 
fur yuel under the aſliſe, Oc. on preſentment thereof upon 


oath by fix perſons {worn by a juſtice of peace, the pafty 


may be ſet on the pillory in the next market town, with 
a faggot, &c. bound to ſome part of his body. None 
are to buy fu! but ſuch as Mit burn it, or retail it to 
thoſe who do; on pain to forteit the tregle velue; alto 
no perſon may alter any mark or ee fuel, on the like 
forfeiture. . Stats. 7 E. v.c.7: 43 Llix. c. 14, and fee title 
Billet Moc 

FUER, Fr. Far, Lat. Fugere.] Flight is uſed ſubſtan- 
tively though it be a verb; aud is two-told, fuer i» fail, or 
iu facto, when a man coth apparently and corporally #y ; 
and fuer in ley, iu lege, when being called in che county 
court he appeareth not, which 1s 7%: in the 10'erpreca- 
tion of the law. Stacundr. Pl. Cor. lib. 3. c. 22. 

FUGA CATALLORUM, A crove of cattle ; /zga- 
fores carriccarum, Waggontrs who drive oxen, ' Wikhout 
beating or goading. Flea, lib. 2. c 78. 

+ UGACIA. A chaſe; So figatio, is hunting, or the 
privilege to hunt. BIA“. 
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FUGAM FECITT, Is where it is found by inquiſi ion. 
that a perſon -4 for felony, Sc. And if fight and felony 
be found on an indictment for felony, or before the coroner, 
where a murder is committed, the offender ſhall forfeir al 
his goods, and the iſſues of his lands, till he is acquis- 
ted or pardoned: and it is held, that when one indicted of 
any capital crime, before juſlices of Oyer, &c. is acquit- 
ted at his trial, but found to have fled, he ſhall, notwith- 
ſtanding his acquittal, forfeit his goods: but not the 
iſſues of his lands, becauſe by acquittal the land is diſ- 
charged, and conſequent!y the iflues. 3 L. 218. The 
party may in all cafes, except chat of the coroner's inqueſt, 
traverſe ta2 finding ct a fagam fecit; and the particulars 
ct the goods found to be forteited, may be always traverſed; 
allo whenever the indictment againſt a man is inſufficient, 
the finding of a fugan fecit will not hurt him. 2 Uzaxrk, 
P. Ce 49. Making vetault in appearance on indictment, 
Sc. whereby outlawry is awarded, is a ig bt in law. See 
this Dit titles Exis it: Out Y: Porfeitire. 

FOGITIVES GUCDS, Bora Fagitigerum.] The 
goods cf nim bat ier upon felony, which fer che flight 
lawially found on record, do belong to the King or Lord 
of tie manor. F Rep. 10). 

FucG1TIVES OVER SEA. By two ancient and obſolete, if 
not expired, ſtatutes 9 E. 3. c. 10: 5 R. 2. fl. 2. c. 2, To 
de part this realm over the ſez, without the King's I cence, 
except it were great men and merchants, and the King's 
ſoldiers, incurred forfeiture of goods: and mille:s of 
ſhips, Sc. carrying ſuch perſons beyond ſea, forfeited their 
veſſels; alſo if any ſearcher of any port, negligen ly ſuf- 
fered any perſons to pals, he ſhould be impriſoned, Cc. 
See titles Mens; Allegiance ; Foreign Ser<ie ; Treaſon. 

FUCITIO, Pro Fuga —Aightan, Anno 15 27. 

FULL- AGE. See titles Axe; Infant. 

FULLUM AQUZ, A fleam or ſtream cf water, ſuch 
as comes from a mill. 

FUMAGE, Fumoyinm.] Dung for ſoil, or manuring 
of land wich dung.—Car. R. 2: Pat 5 E. 4. And this 
word h as been ſometimes uſed fur Hale monty, a cul- 
tomary payment for every houſe that had a chimney. 
Dome/:!ay. See 1 Comm. 324; and this Dit; title Taxes. 

FUMADOES. Pilchards $4rbaged and fal.ei, then 
hung in the ie , and prefied; fo called in Seain and 
Lal, wither they are exported in great abundance. See 
titles Fiſh: Navigation Acts. 

FUNDITORES, Is uſed for pioneers, in Pat. 16 
Ed. 2. N. 1. 

FUNDS, See titles National Det: Sasch: Stock broker, 

TUNERAL CHARGES, As to the payment ct theſe 
by an executor, See title Execmer V. 2. 

A perion died in debt, and 6094. was laid out in hi, 
ſunzral; decreed the ſame mould be a debt, payable cu: 
of a truſt eſtate, charged with payment of debts, he being 
a man of great eſtate and reputation in his country, 2nd 
buried there; but had ke been buried elſewhere, it ſeeme! 
his funeral might have been more private, and (he court 
would not hzve allowed fo much. Fre. Ch. 27. 

Waere a citizen of Leude devited 7607, ſor morning , 
the queition was, if it ſnould come ou: of the whole efla: , 
or out of the legatory part only; it was inſiſted that 11 
there had been no direction by the will, or if ine will 
had directed, that the expences of che funeral ſhould noc 
excced ſuch a ſam, thete the deductiou mu lade been 
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out of the whole eſtate. Per cur. Mourning deviſed by 
the will, muſt come out of the legatory part, and not 


do leſſen the orphanage and cuſtomary part. 2 Yern. 240. 
Executor is not liable to pay for funeral expences, un- 


leſs he contracts for it. 12 Mod. 256, 

Settlements for ſeparate maintenance of the wife ſhall 
never extend to funeral charges; and though ſhe made a 
will, (according to a power given her) and an executor, 
and gave ſeveral legacies, but there was no reſiduum for 
the executor, the huſband's eſtate in the hands of a devi- 


| fee ſubject to the payment of debts was made liable to 


the funeral charges of the wife. 9 Med. 31. 

In ſtrictneſs no funeral expences are allowable againſt 
a creditor, except for the coflin, ringing the bell, parſon, 
clerk, and bearer's fees; but not for pall or ornaments ; 
fer Holt. 1 Salk. 296. Ten pounds is enough to be al- 


lowed for the funeral of one in debt; per Holt. Baron 


Poacell in his circuit would allow but 115. 67. as all the 
necefiary charge. Comb. 342. Quere, If 40s. is not now 
the uſual ſum in caſe of an inſol rent? See Salk. 196: 
Godolph. p. 2. c. 26.5 2. | 

FURCA ET FOSSA ; the gallows and the pit.) In 


ancient privileges granted by our Kings, it ſignified a 


joriſdiction of punithing felons; that is, men by hanging 
and women with drowniur. And Sir Ed. Coke, ſays 
and ſee Shene- . 
FURCARE AD TASSUM, To pitch corn with a 
Fork in loading a waggon, or in making a rick or mow. 
Corvel. | 
FURCAM ET FLAGELLUM, The meaneſt of all 


ſervile tenures, when the bondman was at the diſpoſal of 


bis Lord for life and limb. Placit. Term Mich. 2 Job. 


Rot. 7. 

FURIGELDUM, A mulct paid for theft: by the 
laws of King £Ethetred, it is allowed, that they ſhall be 
witneſſes gui nunguam furigeldum reddiderunt, i. e. who 
never were accuſed cf theft. 55 

FURLONG, A quantity of ground containing gene- 
rally forty poles or perches in length, every pole being 


ſixteen feet and a half; eight of which Furlongi make a 


mile: it is otherwiſe the eighth part of an acre of land 

in quantity. Stat. 34 Ed. 1. fl. 5. c. 6. In the former ac- 

ceptation, the Romans call it Stadium; and in the latter 

Fugerum. Alſo the word Furlong has been ſometimes 

vſed for a piece of land of more or leſs acres. 
FURNAGIUM, See Fornagium, 


Ia is taken away, but that furca remains. 3 If. 5 8. 
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FURNARIUS, A baker, who keeps an :w22 ; hence 
furniare ſignifies to bake or put any thing in the oven. 
Mat. Paris. anno 125 8. : 

FURR, Jurrura, from the Fr. Fourey, 1. e. Pelliculare.] 
The coat or covering of a beaſt. The Sa“. 24 H. 8, 
c. 13, mentions divers kinds of it, vis. Sables; which are 
a rich Furr, of colour between black and brown, the ſkin 


of na beaſt called a Salle, of bigneſs between a pole-cat 


and an ordinary cat, bred in Raa and Tartary. Lncerns, 
the ſkin of a beaſt of that name, near the ſize of a wolf, 
in colour neither red nor brown, but between both, and 
mingled with black ſpots ; which are bred in Miſcogy; 
and is a very rich Furr, GCenets, a beaſt's ſkin fo called, 
in bigneſs between a cat and a weezle, nailed like a cat, 
and of that nature; and of two kinds, black and grey, 
the black moſt precious which hath black ſpots upon it 
hardly to be ſeen ; this beaſt is the product of Spar, 
Foins, are of faſhion like the a/c, the top of the Furr is 
black, and the ground whiteiſh ; bred for the moſt part 
in France, Marten is a beaſt very like the Sale, the ſkin 
ſomething coarſer, produced in England and Hreland, and 
all countries not too cold; but the beſt are in /reland, 
Beſides theſe, there are the iich or Pole cat; the Calabar, 
a little beaſt, in bigneſs near a Syuirrel: Aliniver being 
the bellies of Squirrels; and Shanks, or what 1s called 
Bude, c. all of them Farr; of foreign countries, ſore 
whereof make a large branch of their inland trafic. 

FURST & FONDONG, $ax.3 Time to adviſe, or to 
take counſel.— Leg. H. 1. c. 46. 

F URI UM. Theft, or robbery of any kind, 

FUSTIANS. No perſons ſhall dreſs fufians with any 
other inſtrument than the broad ſheers, under the penalty 
of 2os. And the maſter and wardens of the company of 
Clothwworkers in London, Ic. have power to ſearch the 
workmanſhip. of ſheermen, as well for f/tian, as cloth. 
Stats. 11 H. 7. c. 27: 39 Elia. c. 13. See this Dict. title 
Mamfadturers. 

. FUSTICK, Wood brought from Barhagres, Jumaica, 
Ec. uſed by dyers, mentioned in Sat. 12 Car. 2. c. 18: 
See title Nawigation-afts., 

FYRDERINGA; FYRTHING; FYRDUNG, From 
Sax. Firderung, 1. e. Expeditions apparatus.] A going out 
to war or a military expedition at the King's command ; 
not going upon which, when ſummoned, was puniſhed 
by fine at the King's pleaſure. Leg. H. I. c. 10. Blount 
calls it an expedition; or a fault or tretpaſs for not going 


upon the ſame, 


G. 


GAB 
ABEL, Gabella, Gablum, Gablagium, in French 
| Gabelle, i. e. Vectigal.] This word hath the ſame 
ſignification among our ancient writers, as gabelle had 
formerly in France: it is a tax; but hath been varioufly 
uſed ; as for a rent, cuſtom, ſervice, Oc. And where 
it was a payment of rent, thoſe who paid it were termed 
gablatores. Domeſtay : Co. Lit. 213. It is by ſome au- 


thors diſtinguiſhed from tribute; Gabel being a tax on 


moveables, Tribute on immoveables. When the word 
Gabel was formerly mentioned in France without any ad- 
dition to it, it ſignified the fax on /a/t ; though afterwards 
it was applied to all other taxes. 


GABLE END, Gab«/um.] The head or extreme part 
of a houſe or building. Parech. Artiq. 286. 


GABULUS DENARIORUM, Rent paid in money. 
Sellleu on Tithes, p 321. 

GAFOLD GILD, Sax. ] The payment of tribute 
or cuſtom ; it ſometimes denotes uſury. 

GAFOLD- LAND, oz GAFUL-LAND, Terra cen. 
ſualis.] Land liable to taxes; and rented or let for rent. 
Sax. Dif. 

GAGE, Fr. Lat. Vadium.] A pawn or pledge. Glauv. 
lib. 10. c. 6. Gage deliverance is where he that hath taken 
a diſtreſs being ſued, hath not delivered the cattle, Sc. 
that were diſtrained ; then he ſhall not only avow the diſ- 
treſs, but gager deliverance, i. e. put in ſurety, or pledges, 
that he will deliver them. F. N. B 67,94. This gage de- 
liverance is had on ſuing out replevins, upon the plain- 
tiff's praying the ſame: and it is ſaid the parties are to 
be at iſſue, or there is to be a demurrer in law, before 
gage deliverance is allowed; and if a man claim any pro- 
perty in the goods, or the bealts are dead in the pound, 
the party ſhall not gage, Oc. Kitch. 145. See this Dict. 
ütles Dir; Replevin. ä 

GAGER DEL LEY, Woger of Law, — See that title. 


GAINAGE, Gainaginm, 1. e. Plauſtri apparatus, Fr. 
Gaignage, viz. Lucrim.] The gain or profit of tiled or 
planted land, raifed by cultivating it ; and the dravght, 
plough, and furniture for carryiug on the work of til- 
lage, by the baſer kind of /te-men or willeins. Gainage 
was only applied to arable land, when they that had it in 
occupation, had nothing thereof but the profit raiſed by it 
from their own labour, towards their ſultenance, nor any 
other title but at the Lord's will: and gainer is uſed for 
a /oke-man, that hath ſuch land in occupation. Brag. 
dib. 1.c 9: Old Nat. Br. 117. The word gain is men- 
tioned by . Symb. par. 2. /e&. 3; where he ſays land 
in demeſne, but not in gain, Sc. And in the far. 5 1 H. 
* 4. you are theie words; no man ſhall be diſ. 

Vor. 


G AM 


trained by his beaſts, that gain the land.“ —In the ſta- 
tute of Magna Charta, c. 14, by Gainage is meant no 
more than the plough-tackle. or implements of huſbandry, 
without any reſpect to gain or profit : where it is ſaid of 


| the knight and freeholder, he ſhall be amerced /a/9 con- 
 tenemento ſuo; the . merchant or trader, ſalvo merchandiſe 


ſua; and the villein or countryman, /alve painagio ſuv. 
Sc. In which cates it was, that the merchant and huſ- 
bandman ſhould not be hindered, to the detiiment of 
the public, or be undone by arbitrary fines; and the vil- 
lein had his wainage, to the end that the plough might 
not ſtand ſtill; for which reaſon the huſbandmen at this 
day are allowed a like privilege by law, that their beaſts 
of the plough are not, in many cafes, liable to diſtreſs. 


See title Diſtreſs. 


GAINERY, Fr. Gaiznerie.] Tillage, or the profit 
ariſing from it, or of the beaſts employed therein. Stat. 
Wee. 1. cc. 16, 17. 

GALEA, A galley, or ſwift failing ſhip. Hoved. p. 
682, 692. 24 

GALLETI, According to Somrer were vii Galeati ; 
but Knighton ſays they were Welchmens 

GALLIGASKINS, Wide hoſe or breeches, having 
their name from their uſe by the Ga/ſcoign, Diet. 

GALLI HALFPENCE, A kind of ccin, which with 
ſuſtins and doitkins, were forbidden by the Hat. 3 H. 5. c. 
1. It is ſaid they were brought into this kingdom by the 
Gence/e merchants, who trading hither in 9a/lcys, lived 
commonly in a lane near 7pwwer-free?, and were called 
Gail:y men, landing their goods at Gallen, and trad- 
ed with their own {mall filyer coin termed Gailey Half- 
pence. Stoto's Survey, 137. See title Coin, 

GALLIMAWERY, A meal of coarſe victuals, given 
to Gall: * Slaves. — Did. 

GALLIVOLATIEM, (From Gallus, a cock.) A cock- 
ſhoot or cock glade. Dicr. 

GALOCHES, Fr.] A kind of fhoe, worn by the 
Garls in dirty weather; mentioned in the Hat. 14 & 15 
H. 8. c. 9. 

GAMBA, GAM BERIA, GAMBRIA, Fr. Za:dicre.} 
Military boots or defence for the legs. D:@. 

GAMBEYSON, Gan . A horſeman's coat 
uſed in war, which covered the legs: or rather a quilted 
coat, cento, T'eftimentum ex coat lard confetlrm, to put 
under the armonr, to make it fit eaſy. Flea, lib. 1. 
e. 24. a 

GAME. Aucupia, from Auceps, Aucupis, i. e. Avinm 
Captio.] Birds, or prey, got by fow ling and hunting. 
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Tux GAME-LAWS are A Syſtem of poſitive regula- 
tions introduced and confirmed by ſeveral ſtatutes : the 
proviſions of which aſcertain and eſtabliſh certain li- 


fications of property enabling or allowing perſons to kill 


Game: and impoſing Penalt es, as well on ſuch qualified 


perſons for irregularities in killing Game, as on wnguutie | 


fied perſons for hunting or killing Game at all. 

Theſe Laws have been the ſubject of much ciſcufſion ; 
they have been ſtiled even from the Bench, (See 1 erm 
Rep. 49,) an opprefiive remnant of the ancient arbitrary 
Foreſt laws, under which, in darker ages, the killing one 
of the king's deer was equally pena! with murdering one 
of his Subjects. See this Dit. title Pref, and 4 Comm. 
c. 33. II. 2. On the other hand the object of them has 
bean well defined to be, the preſervation of the ſeveral 
ſpecies of theſe animals which would ſoon be extirpated 
by a general liberty: and the prevention of idleneſs and 
diſſipation in huſbandmen, artificers and others of lower 


rank. 2 Comm. 411. 6. 2. c. 27. Though when the learned 


Commentator ſtates the other purpoſes of theſe laws to 
be the encouragement of agriculture by giving every man 
an excluſive dominion over his own ſoil; and the prevent- 
ing inſurrections by di/arming the bulk of the people; he 
ſeems rather incorrect: as, in the firſt of theſe inſtances, a 
Freeholder of 99/7. per annum, or a leaſeholder of 1491. 
whatever may be otherwiſe his excluſive dominion, has 
no right to kill Game on his own eſtate : and the latter 
motive ſeems more invidiouſly ſtated than is uſual with 
that great and liberal writer; ſince any perſon, though 
unqualified, may keepand uſe a gun, provided it is not 
for the purpoſe of deſtroying the Game. Andr. 255: Stra. 
496, 1098: 2 Term Rep. IB. 

Our eſteemed Commentator alſo advances a poſition, 
That no man but he who has a Chaſe or Free-warren 
by grant from the Crown, or preſcription, which ſuppoſes 
one, can juſtify hunting or ſporting upon another man's 


ſoil; ner indeed, in thorough ſtrictneſs of common law, 


either hunting or ſporting at all,“ even on his own ground. 


2 Comm. 416. 6. 2. c. 27. In conformity to which notion 


he conliders the qualifications to kill Game as more. pro- 
perly exemptions from the penalties inflicted by ſtatute- 
law. 4 Comm. 175. | 

Theſe concluſions he deduces from the two following 
principles; that the King as ultimate proprietor of all 
the lands in EZ:g/and has a right to take theſe beaſts fer 
nature on the lands of any of his Subjects, and that, being 
hong wacantia, they are the King's by right of his preroga- 
tive : It follows then that he has power to grant theſe fran- 
chiſes to another, toenable him to do the ſame; and that no 
perſon is therefore, by the Game-laws, abridged of any right 
poſſeſſed previouſly to the making them. The above is 
the ſubſtance of the reaſoning of this celebrated writer on 
this ſubject; but his premiſes as well as his concluſion are 
very ſtrenuouſly, and apparently ſucceſsfully, combated by 


his annotator Mr. Chriſtian, in his notes on the paſſages | 


above alluded to: in conformity to which we have al- 
ready ſliled the Game laws, A Syſtem of poſitive regu- 


| lations by the ftatute-izw of the kingdom.“ 


Hiving ſaid thus much on this topic, any further con- 
fiderations on the policy or propriety of theſe laws, would 
here be unbecoming ; ſtrict they certainly are, and by 
many deemed ſevere; a very general ſtatement of them 
is here inſerted, under the following head:; 


I. The Qual fi-ations to hill Game. 
II. Penaſties on qualified and unqualified Pei ſons. 
III. Of Tre/pnyjes in Hunting, &c. X 


For further matter connected with this title, ſee this 
Dict. under tke heads, Fort; Chaſe ; Park; Warren, 
Deer ; Fiſh; Swans; Pigeons ; Black AR; and, other ap. 
polite titles: and the Vat. 13 Geo. 3.c. 54, for prelervation 
of the Game in Scotland. 


I. 1. Tux Qualifications for killing Game, to late 
them as conciſely as poſlible, are, i; The having a Free. 
hold Eſtate of 100 J. per ann. 2; A Life-cltate or Leale- 
hold for 99 years of 150 J. per amum: 3; Being the fon 
and heir-apparent of an Eſquire, or of any perſon of ſu- 
perior degree: 4; Being the owner or keeper of a foreſt, 
park, chaſe, or warren. 4 Comm. 175. All other per. 
ſons are termed Unqualited. 

The qualification by eſtate for killing Game in the 
reign of Richard II, was 40s. a year; in the reign of 
James I. it was advanced to 10/7. a year; and after 
that, in ſome inſtances to 40 J. a year; and at laſt in 
the reign of Charles II. it was raiſed to 100/. a year. 
Not that the laws became gradually more ſevere ; but as 
the value of money decreaſed, the qualification was raiſed 
in proportion, the eſtate continuing nearly the ſame ; for 
an eſtate of 40s. a year in the reign of Richard II. was 
not much inferior to an eltate of 100/. a year in the reign 
of Charles Il. And the penalty for deſtroying the Game 
was even more ſevere then, than it is now. Thoſe antient 
laws relating to the Game are flillin force, and are ge- 
nerally enacted ſo to be by the ſubſequent ſtatutes ; it is 
therefore neceſſary, in order to have a thorough knowledge 
of this matter, to be acquainted with the proviſions con- 
tained in them. : | 

The firſt qualification relating to the Game was by 
flat. 13 R. 2. fl. 1, c. 13; by which it is enacted that no 
layman which hath not lands or tenements of 409. a 
year, nor clergyman if he be not advanced to 101. a 
year, ſhall have or keep any greyhound, hound, nor 
other dog, to hunt ; nor ſhall aſe ferrets, hays, nets, hare- 
pipes, nor cords, nor other engines, for to take, or de- 
{troy hares nor cones, nor other Gentlemen's Game, on pain 
of a yezr's impriſonment. And ſee fat. 16 Ges. 3.c. zo. 

The next qualification by eſtate or degree to kill Game, 


was by flat. 1 Fac. 1. c. 27. 93; whereby it is enacted, 


that every perſon who ſhall keep any greyhound for 
courſing of deer or hare, or ſetting dog, or net to take 
pheaſants or partridges, (except he be ſeiſed, in his own 


right or the right of his wife, of 10/. a year eſtate of in- 


heritance, or 3o/. a year of a lives eſtate, or goods to 
the value of 2co/. or be the ſon of a knight or a lore, 
or the ſon and heir-apparent of an efquire,) and be thereof 
convicted, he ſha!] be committed to gaol for three months ; _ 
or pay 205. to the uſe of the poor, and become bound 

with two ſureties not to offend again in like manner. 
The next qualification relates to deer and contes only, in 
flat. 3 Fac. I. c. 13; by which it is enacted, that if any 
perſon not having hereditaments of 40/. a year, or not 
worth in goods 2oo/. ſhall uſe any gun or bow to kill any 
deer or conies ; or ſhall keep any buckſtall, nets, or co- 
ney dogs (except he have grounds incloſed, and uſed tor 
the keeping of deer or conies, the increafing of which 
ſaid conies ſhall amount to the value of 405. a year; or 
keepers, or warreners in their parks, warrens, or grounds); 
in 
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in ſuch caſe any perſon having land: or hereditaments of 
100]. a year in fee, or for life, may take from ſuch perſon 
to his own uſe for ever, ſuch guns, bows, buckſtalls, nets, 
and coney dogs. 
The next qualification relates to phea/ants and par- 
(ridges only, and is as follows: Every free warrener, lord 
of a manor, or freeholder ſeiſed in his own or his wife's 
right of 40/. a year of inheritance, or lives eſtate of 804. 
or worth in goods 400 J. may take pheaſants and par- 
tridges (in the day time only) in his own free warren, 
manor, or freehold, betwixt Michaelmas and Chriſimas 
yearly. Stat. 7 Fac. I. c. 11.9 7. | 
The lait general qualification by eſtate or degree to kill 
Game, and which is now moſt to be regarded, is in Vat. 
22 and 23 Car. 2.c. 25 ; by which, every perſon not hav- 
ing lands and tenements, or ſome other eſtate of intereſt, 
in his own or his wife's right, of the clear yearly value 
of 1001. per annum; — Or tor terin of life, or having leaſe 
or leaſes of 9g years, or for any longer term, of the clear 
yearly value of 150. (other than the fon and heir 
apparent of an eſquire, or [of] other perſon of higher de- 
gree, and the owners and keepers of foreſts, parks, chaſes, 
or warrens, being ſtocked with deer or cones for their ne- 
ceſſary uſe, in reſpect of the ſaid parks, chales, foreſts, 
or warrens,) is declared to be a perſon by the laws of this 
realm, not allowed to have or keep for himſelf or any 
other perſon, any guns, bows, greyhounds, ſetting dogs, 
ferrets, coney dogs, lurchers, hays, nets, lowbels, hare- 
pipes, gins, ſnares, or other engines for the taking and 


killing of Game. § 3. 


Every perſon uling any dog, gun, or engine for taking 


Game (except Game-keepers ; fee that title ;) ſhall deliver 
his name and place of abode to the clerk of the peace, 
and take out an annual certificate or licence on a ſtamp of 
three guineas. But thele certificates not to authoriſe un- 
qualified perſons to kill Game. Sat. 25 Geo. 3. c. 50: 31 
Geo. 3. c. 21. 

One having an eſtate of 103 J. a year, mortgaged a 
part of it of the value of 14/7. a year, which being copy- 
hold was ſurrendered to the mortgagee, who was thcre- 
upon admitted tenant, but never entered on the premiſes, 
the mortgagor continuing in poſſeilion and paying intereſt. 
It was held that the mortgagor under thelz circumitances 
was not a qualified perſon. Cal. 230. burn F. title 
Game IV. 

The fat. 22 & 23 Car. 2. c. 25, is looſely worded, and 
the ſtops are no part ol the original ſtatute. It has been 
determined that the clauſe relative ro quaittcation by 


freeho!d eſtate, rerminates with the words per anmm ; and ; 


that a /ife-e/tate being of an interior quality, ought to be 
coupled with leaſehold, whereof 150 J. a year is neceſſary 
to conſtitute a qualification. A clergyman's benefice is 
a lite eſtate. Lowndes v. Lewis, Cl. Call. 188. 

In the caſe of Jones v. Smart, after much argument it 
was decided, that a diploma conterriog the degree of Doc- 
tor of Phyſic granted by either of the Univerſities in Sco- 
land, does not give a qualification to kill Game under 
fat. 22 & 23 Car.2.c. 25; and that an Z/quire or other 
perſon of higher degree as /uch is net qualified under that 
act, though re n of an o/quire, or the ſon of other per- 
fon of higher degree is qualified. 1 Term Rep. 44. A 
Doctor of Phyſic of the Eng/iþ Univerſities, is not qua- 
liked as ſuch. 1d. 53. 


II. Tur Prxarrigs, and regulations for recovering 
them, are ſo numerous under the various ſtatutes, and 
ſometimes, if not inconfiſtent, at leaſt not eaſily recon- 
cilable, that it is ſcarcely poſlible to methodize them in 
the limits preſcribed by this work; or to avoid confuſion 
and uncertainty in the recapitulation of them. Several 
are here enumerated. The exact Student muſt conlult 
the Sabute e and Burn's Juſtice, title Game: but muſt 
be careful not to truſt too implicitly to the latter, or to 
his own interpretation of the former. 

It may be obſerved, as a preliminary proviſion, that, 
by flat. 8 Geo. 1, c. 19, where any perſon for any offence 
againſt any law 1a being, at the making of the ſaid act 
for the better preſervation of the Game, ſhall be Bable 
to pay any pecuniary penalty or ſum of money, oa con- 
viction betore a Juſtice of the peace, the proſecutor may 
either proceed to recover the ſame in ſuch manner, or 
he may ſue for the fame | before the end of the ſecond 
term after the oifence committed 25 Geo. 2.c.2;] by ac- 
tion of debt, or on the caſe, bill, plaiat, or information, 
in any court of record at //e/minfcr, wherein if he re- 
covers he ſhall have double coſts: provided that the of- 
fender ſhall not be profecuted both ways; and in caſe of 
a ſecond proſecution, he may plead in his defence the 
former proſecution pending, or the conviction or judg- 
ment thereupon had. Ard by at. 2 Geo. 3. c. 19. whereas 
a moiety of the penalty by ſeveral acts is directed to be 
applied to the ule of the poor of the pariſh where the 
offence was committed, by reaſon whereof inhabitants of 
the ſaid pariih have been diſallowed to give evidence; 
it is enacted, that in order to enable the inhabitants to 
give evidence, it hall be lawful for any perſon to ſue for 
the whole of ſuch penalty to his own ule, and if he re- 
covers he ſhall have dvuble coſts; ſuch action to be brought 
within ſix months after the offence committed, 

By Hat. 33 H.8.c.6, Which is now conſidered as ob- 
ſolete, it nut 1aperſeded by ſubiequent ſtatutes, ſhooting 
with a croſs-bow, hand-gun or demikake, by a perſon 
not having 1007. a year, incurs a penalty of 10. Hand- 
guns are to be of a yard in length in the ſtock and gun; 
and in this old ſtatute a power is given to qualified per- 
ſons to ſeize and deſtroy unlawful guns. 

No perſon ſhall take pheaſants or partridges with en- 
gines in another man's ground, without licence, on pain 
ot 101. Hat. 11 H. 7. c. 17.—lt any perton thall take or 
Kill any pheaſants or partridges, with any net in the night- 
time, they ſhall forteit 205. for every pheaſant, and 105. 
tor every partridge taken; and huntiag with ſpaniels in 
ſtanding corn, incurs a forfeiture of 40s. fat. 23 Elix. c. 
10. Thote who kill any pheaſant, partridge, duck, he- 
ron, hare, cr other game, are habe to a forieiture of 205. 
for every fowl and hare ; and felling, or buying to ſell 
again, any hare, pheaſant, We. the torfeiture is 105, for 
each hare, or partridge—205. for a pheatant—40., for a 
deer. Stat. 1 Jac. l. c. 27. 

Killing in the night a hare, partridge, or pheaſant, by 
a perſon qualified or unqualtfied. 5 J. Stat. g . c. 25. 

To kill, take, or deitroyz or to % any gun, dog. 
ſnare, net, or engine, 2h 7ent to kill, Sc. any hare, 
partridge, or other game, ite night; (wiz. between 7 
at night, and 6 in the morning, from October 12 to Fe- 
bruary 12; and between 9 and 4 from February 12 to 
Octeber 12;] or in the day on Sunday or Ci day ; 
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H. offence, from 207. to 101.—/ccond offence, from 3ol. 
to 20/.—third and other offences, 50/.—ln caſe of a 
third offence, the party ſhall be bound in a recognizance 
to be tried at the Seſſions, and if the penalty is not paid, 


may be puniſhed with from twelve to {ix months' impri- * 


ſonment. Stat. 13 Geo. 3. c. 80. The information to be 
laid within ove enth. Penalty, half to the informer, and 
ha'f to the poor, 

Selling Game; qualified or unqualified, 5 J. Stat. 28 Geo. 
2.c.12,—Unqualifticd perſon ſelling or expoling to ſale 
hare, partridge, pheaſant, or other Game; 5 J. or three 
months' impriſonment. If Game 1s*found in the ſhop, 


houſe or poſſeſſion of any poulterer, ſaleſman, fiſh- 


monger, cook, or paſtry-cook, not qualified to kill, this 
ſhall be deemed an expoſing to ſale, Stats. 5 Ann. c. 14: 
9 Ann. c. 23. 2: 28 Geo. 2. c. 12. 


Higlers, chapmen, carriers, inn keepers, victuallers, 


c. having in their cuſtody, hare, pheaſant, partridge, 
heath-game, Cc. (except ſent by ſome perſon qualified 
to kill gave) ſhall forfeit tor every hare and fowl 57. to 


be levied by diſtreſs and ſale of their goods, being proved 


by one witneſs, before a Juſtice ; and for want of diſtreſs 
mall be committed to the houſe of correction for three 
months: one moiety of the forfeiture to the informer, 
and the other to the poor. And if any perſons ſhall drive 
wild fow!s with nets, between the firit day of July and 


the firſt of Sep/ember, they ſhall forfeit 5 5. for every tow), 


Stats. 6 Ann. c. 1: 9 Ann. c. 25. Penalties for killing and 
deſtroying game, are recoverable not only before juſtices 


of peace by the ſeveral ſtatutes ; but alſo by action of 


debt, bill, plaint, or information, in any of his Majeſty's 
courts at Wminfter 3 and the plaintiff, if he recovers, 
ſhall likewiſe have double coſts. Stat. 8 G. 1. c. 19. 

No certiorari ſhall be allowed to remove any conviction 
or other proceeding on the at. 5 Ann. c. 14. into any 
court at Weſtminſter, unleſs the party convicted become 
bound to the party proſecuting with ſufficient ſureties, in 
the ſum of 30 l. to pay the proſecutor his coſts and charges, 
Ec. after the conviction confirmed, or a procedendo granted. 
Stats 5 Ann. c. 14. ; 

Perſons convicted of entering warrens, in the night- 
time, and taking or killing conies there, or aiding or 
aſſiſting therein, may be puniſhed by tran ſportation, or 


by whipping, fine or impriſonment. Perſons convicted 
on this act, not liable to be coavicted under any former 


act. This act does not extend to the deſtroying conies 


in the day time, on the ſea and river banks in the county 


of Lincoln, Ec. No ſatisfaction to be made for damages 
occaſioned by ſuch laſt mentioned entry, unleſs they ex- 
ceed 15s, Stat. 5 Geo. 3.c. 14. 5 
Killing, carrying, ſelling, buying, or having in pol- 
ſeſſion, a partridge between February 12, and September 1, 
or pheaſant between February 1, and Oftober 1; by any 
perſon qualified or not qualified, 57. Szar. 2 Geo. 3. c. 19. 
Hawking, to catch ſuch game between July 1, and duguft 
31; 405. for hawking, and 205. for each partridge, Le. 
Stat. 7 Fac. 2.c.11.9 2. . 

Keeping or uſing grey-hounds, ſetting- dogs, lurchers, 
hays, or engines to kill or deſtroy game, by one unqua- 
lifted, 5 1. Stat. 5 Ann. c. 14.— Keeping or uling the 


above named, or any other dogs or engines for ſuch pur- 


poſe 203. or not leſs than 55s. Stat. 22 & 23 Car. 2.c. 
28.4 2. 8 
ning a hare in the jow; by a perſon qualified or 

unqualifed; 65. 8 4. Stat. 14 & 15 H. 8. c. 10.— 


| 


Three months? impriſonment or 20. fine. fat. 1 Fac, 


1. c. 27. ä 
Uling Snares for hares; by one qualified, or unquali- 


fed ; one month's impriſonment or 105. fine. Stat. 22 


& 23 Car. 2.c. 25.9 6. deſtroying Game with engines ; 
205. for each pheaſant, ec. Stat. 1 Jac. 1. c. 27. 
A Juſtice of peace, or Lord of a manor within his ma- 


nor, may take away Game out of the poſſeſſion of an un. 


qualified perſon. Stat. 5 Ann. c. 14. $ 4.—Unqualiſied 
perſons having Game in their poſſeſſion and not giving an 
account how they came by it, ſhall forfeit from 205. to 
55. or ſuffer confinement to hard labour for from one 
month to ten days. Stat. 4 5 W. ET. c. 23.4 3. 

Perſons deſtroying, buying, or ſelling Game, informing 
againſt others buying, or ſelling Game, or offering ſo to 
do, to be indemnified. Star. 5 Arn. c. 14.f 3. 

Uling dogs, guns, or engines for taking or killing 
Game, without a certificate 20/,—Refuſing to produce 
certificate, or to tell his true name and place of abode 
to a certificated perſon, 50 J. Stat. 25 Gev. 3. c. 50. 

By the yearly mutiny-acts, if any Officer or Soldier ſhal!, 
without leave of the lord of the manor under his hand 
and ſea}, deſtroy any hare, coney, pheafant, partridge, 
pigeon, or other fowl, poultry, or fiſh, or his Majeſty's 
Game, and be convicted thereof, on oath of one witneſs, 
before one Juſtice ; every officer ſo offending ſhall forfeit 
51. to the poor, and the commanding officer upon the 
place, for every offence committed by any ſoldier under 
his command, ſhall forfeit 205. in like manner. And 
if upon conviction by the jultices, and demand made 
thereof by the conſtable or overſeers of the poor, he ſhall 
not in two days pay the ſaid penalties, ke ſhall forfeit his 
commiſiion. Burn. F. 

By Stat. 4& 5 WW. 3.c.23. 5 10, It is provided, that 
whereas great miſchiefs do enſue by inferior tradeſmen, ab- 
prentices and other diflolute perſons, neglecting their 
trades and employments, who follow hunting, fiſhing, 
and other Game, to the ruin of themſelves and damage 
of their neighbours, therefore if any ſuch perſon ſhall 
preſume to hunt, hawk, fiſh, or fowl (unleſs in com- 
pany with the maſter of ſuch apprentice duly qualified) 
he thall not only be ſubject to other penalties (according 
tothe various ſtatutes,) but if he be proſecuted for treſpaſs 
in coming on any perſon's lands, and be found guilty, 


the plaintiff ſhall not only recover damages againſt him, 


but alſo full coſts. 
An unqualified perſon may go out to beat the hedges, 


| buſhes, Sc. with a qualified perſon; and to ſee the Game 


purſued or deftroyed ; provided the unqualifed perſon has 

no gun or other engine with him. for the deſtruction of 

the Game; without being ſubject to any penalty. R. v. 
\exoman, Lofft. 178: Burn. J. tit. Game, IV. 

Two perions, uling a greyhound together to deſtroy 
Game cannot be convicted in ſeparate penalties under „at. 
5 Ann. c. 14. 4; for it is only one offence, and the Ma- 
giſtrate ſhould only convid them in one penalty. 4 Ie 
Rep. So. So if a man not qualified goes a hunting and kills 
never ſo many hares on the ſame day, it is but one of- 
fence, and the ſtatute impoſes the penalty for the keeping 
and uſing the dogs and engines, and not for killing the 
hares. 10 Mad. 26; Com. Rep. 274. and Ro/e's notes p. 278: 
Cowp. 646. | 

In an Action, qut tam, on the Game laws, jit is ſuffici- 


ent to ſay that a perſon is not gualified generally, with- 
| | out 
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ont ſhewing that he had not 100 J. a year, or any other 
eſtate which makes a qualification. 2 Com. Rep. 522. But 
on Convifions ĩt is neceſſary that all the qualifications ſhould 
be negatively ſet out in the information ; and it mult be 
averred that the defendant had not the particular qualifi- 
cations mentioned in the ſtatute 22 & 23 C. 2.c. 25; be- 
cauſe it muſt be made out before the Juſtice that he had 
no ſuch qualification as the law requires: and therefore 
the Juſtice ought to return that he had no manner of 
qualification, before he can convic the defendant. See 
1 Burr. 148: 2 Lord Raym. 1415: 1 Str. 66 : Dowel. 
345 : Butthe evidence need not (and indeed how can 1t ?) 
negative every ſpecific qualification. 1 Term Rep. 125. 

A perſon was convicted befcre a Juſtice of peace upon 
the ſtatute, for keeping a gun, not having 100 1. per am. 
and the conviction being removed into B. K. was quathed, 
for not ſaying when the defendant had not 1007. a year; 
for it might be he had ſuch eſtate at the time when he 
kept the gun, though not at the conviction, and the of- 
fence and time ought to becertainlyalledged. 3 Mod. 280. 

To convict an offender there mult be an information 
on oath, and a ſummons to appear. 2 Barn. B. R. 34, 77, 
101. The informer muſt be ſworn, and examined in 
the preſence of the defendant; and it is not ſufficient if 
his depoſition previouſly made is read over in the defend- 
aat's preſence. 1 Term Rep. 125. Or he may be convicted 
on his own confeſſion before a Jultice. S ra. 546. The 
informer cannot be a witneſs. Lord Raym. 1545: Andy. 
240. Theſe offences, where the juſtices have ſummary 
juriſdiction, are not indictable. Srra. 679. 

In an action of debt on „at. 5 Aru. c. 14, for keeping 
and uſing a dog to kill the Game, it is neceſſary to ſhew 
what ſort of dog it was. 2 Com. Rep. 575. The word 
Hound is not ſufficiently deſcriptive, not being mentioned 
ia the ſtatute. 2 Stra. 1126. See Reg Com. Rep. 577, 
in u.—Keeping a forbidden dog is penal, though he is 
not uſed ; keeping and uling are diſtinct offences. S. 
496: Cald. 175. 

It ſeems that an Apothecary is not an inferior tradeſman 
within the fat. 4 & 5 V. 3.c. 23.510: though the word 
Inferior ſeems applicable rather to the man than to the 
trade ; ſo that two perſons of the ſame trade may be, one 
ſuperior, and the other inferior. 2 //7//. 70: Burn F. tit. 
Game, IV. A huntſman going out with hounds without 
his maſter, is not a diſſolute perſon within the meaning of 
that act. He may however be a treſpaſler ; but if the 
damages recovered againſt him are under 40. he ſhall 
not be liable to full colts. 2 Black. Rep. goo. 


III. One GENERAL REMARK on this ſubject is the moſt 
forcible ſtatement of the greateſt hardſhip impoſed by the 
Game laws; and which might probably be remedied 
without great inconvenience. Though a freeholder of 
leſs than 100 J. a year, Cc. is forbidden to kill a par- 
tridge, even upon his own eſtate, yet nobody elſe (not 
even the lord of the manor, unleſs he hath a grant of 
free warren) can do it without committing a treſpaſs and 
ſubjecting himſelf to an action. 4 Comm. c. 33. II. 2. 

If a man ſtarts any Game within his own grounds, and 
follows it into another's, and kills it there, the property 
remains in himſelf. 11 Mod. 75. And this is grounded 
on reaſon and natural juſtice: for the property conſiſts 
in the poſſeſſion; which poſſeſſion commences by the find- 
ing it in his own liberty, and is continued by the imme- 
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diate purſuit. And ſo if a ſtranger ſtarts Game in one 
man's chaſe, or free-warren, and hunts it into another li- 
berty, the property continues in the owner of the chaſe 
or warren, this property ariſing from privilege, and not 
being changed by the ad of a mere ſtranger. Or if a 
man ſtarts Game on another's private grounds and kills 
it there, the property belongs to him in whoſe ground 1t 
was killed, becauſe it was alto ſtarted there, the property 
ariſing rative /oli: Lord Raym. 251, Whereas if, after be- 
ing ſtarted there, it is killed in the groundsof a third perſon, 
the property belongs not to the owner of the firſt ground, 
becauſe the property is local; nor yet to the owner of the 
ſecond, becauſe it was not ſtarted in his ſoil; but it veſts in 
the perſon who ſtarted and killed it; though guilty of a 
treſpaſs againſt both the owners. Lord Raym. ib: 7 Mad. 
18,—See 2 C:-m. 419, and Mr. Chrifian's note there; in 
which he obſerves that theſe diſtinctions never could have 
exiſted, if the doctrine were true, that all the Game was 
the property of the king, for in that caſe the maxim in 
quali jure potior eft condizio poſſidentis, mult have prevailed. 


2 Comm. c. 27. II. ad fin. 


The Common Law allows the hunting of foxes, and 
other ravenous bealts of prey, in the ground of another 
perſon ; though a man may not dig and break the ground 
to un-earth them, without licence; if he doth, the owner 
of the ground may maintain an action of treſpaſs for it. 
2 Roll. 538: Oo. Fac. 321. An action was brought 
againlt a perſon for entering another man's warren : the 
defendant pleaded that there was a pheaſant on his land, 
and his hawk purſued it into the plaintiff's ground; it 
was refolved that this doth not amount to a ſufficient juſ- 
tification, for in this caſe he can only follow his hawk, 
and not take the game. Pcph, 162. Though it is ſaid to 
be otherwiſe where the ſoil of the plaintiff is not a war- 
ren. 2 Rol. Ar. 567. If a man in hunting Rarts a hare 
upon his own ground, and follows and kills it on the 
ground of another, yet ſtill the hare is his own, becauſe 
of the freſh ſuit; but if a man ſtarts a hare upon ano- 
ther perſon's ground, and hunts and kills it there, he is 
ſubject to an action. Go. Car. 553. 

If a perſon hunt upon the ground of another, ſuch other 
perſon cannot juſtify killing of his dogs; as appears by 2 
Roll. Abr. 567. But ſee Go. Fac. 44. wntra 3 Lev. 28. 

A perſon may juſtify a treſpaſs in following a fox with 
hounds over the grounds of another, if he do no more 
than is neceflary to kill the fox; becauſe foxes are noxious 
animals. 1 {erm Rep. 334. See Nichalas v. Badger, 2 Ro. 
Ab. 55 8. B. p. 2. S. P. 


= oy TRL OUR * has the care of keeping 
and preſerving the Game, being appointed there 
Lord of a — Sa ey 8 
Game-keepers were firſt introduced by the preſent qua- 
lification act, 22 & 23 Car. 2.c. 25; and various regu- 
lations have been made reſpecting them by ſubſequent 
ſtatutes. As all theſe ſtatutes ſeem to be in force in ſome 
degree at preſent, and as it is a ſubject intereſting to 
Sportſmen, a ſhort abſtract of them according to their 
chronology, will be acceptable, 
The at. 22 & 23 Car. 2. c. 25, authoriſes Lords of ma- 
nors of the degree of an eſquire to appoint under their 


hands and ſeals Game-keepers, who ſhall have power 


within the manor to ſeize guns, dogs, nets, and engines, 
kept by unqualified perſons, to deſtroy Game; and by a 
warrant from a Juſtice of peace, to ſearch in the day 


time 
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time the houſes of unqualified perſons upon good ground 
of ſuſpicion, and to ſeize for the uſe of the Lord, or to 
deſtroy guns, dogs, nets, Oc. kept for the deſtruction of 
the Game. This ſtatute does not limit the number of 
thoſe to whom ſach power and authority may be given. 
The far. 4 & 5 N. M. c. 23. f 4, gives to theſe Game- 
keepers the ſame protection in reſiſting offenders in the 
night-time, as the law affords to the keepers of antient 
parks. The fat. 5 Aun. c. 14.4 4, permits any lord or 
lady of a manor to empower Game-keepers to kill Game 
within the manor. 

The fat. g An. c. 25.41, enacts, that no lord or lady 
of a manor ſhall appoint more than one Game-keeper, 
within one manor, with the power of killing Game ; and 
his name ſhall be entered with the clerk of the peace. 
And by Fat. 3 Geo. 1.c. 11, the Game keeper who ſhall 
have the power to kill Game within the manor, ſhall ei- 
ther be a qualified perſon, a domeſtic ſervant, or a per- 
ſon employed to kill for the ſole uſe of the Lord or Lady 
of the manor. The only uſe of appointing a qualified 
perſon a Game-keeper is, to give him the power, as be- 
fore deſcribed, of ſeizing the dogs, guns, and other engines 

of unqualified perſons within the manor. 

By /tat. 3 Geo. 1. c. 11, no Lord of a manor is to make 
or appoint any perſon to be a Game-teeper, with power to 
take and kill hare, pheaſant, partridge, or other game, 
unleſs ſuch perſon be qualified by law ſo to do; or be truly 
and properly a ſervant to the ſaid lord, or immediately 
employed to take and kill game for the ſole uſe or benefit 
of the ſaid lord: and any perſon not qualified, or not em- 
ployed as aforeſaid, who, under pretence of any quali- 
fication from any lord of a manor, ſhall take or kill any 
' hare, &c. or keep or uſe any dogs to kill and deſtroy the 
game, ſhall for every ſuch offence incur ſuch forfeitures, 
Pains, and penalties, as are inflicted by the t. 5 Ann. c. 
14: 9 Ann. c. 25. By this laſt ſtatute, no game-keeper can 
qualify any perſon to kill game, or to keep guns, dogs, Sc. 

Where game-keepers ought to have a Jultice of peace's 
warrant, to take away guns from unqualified perſons, ſee 
Comb. 305. | 

By fats. 25 Geo. 3. c. 50; 31 Geo. 3. c. 21, every depu- 
tation of a Game keeper ſhall be entered with the Clerk 
of the peace of the county in which the manor lies ; and 
for a certificate thereof ſhall be charged one guinea, 

By flat. 5 Ann.c. 14.5 4, any Juttice of peace may 
within his county take either game, or dogs, and inſtru— 
ments kept for the deſtruction of Game, from unqualified 
perſons, and retain them for his own uſe. But it has 
been decided, that though Game-keepers are liable to 
the ſame penalties as unqualified perſons for killing Game 
out of their reſpective manors, yet no one is juſtified in 
taking from them their dogs and guns when they are out 
of the limits of their lord's manor, even in purſuit of 
Game. 2 Wil/. 387. 

No Lord of a manor can grant to another perſon the 
power of appointing a Game-keeper, without a convey- 
ance alſo of the manor. A right to a manor cannot be 
tried in a penal action under the Game laws. 5 Term Rep. 
19. This power of appointing a Game-keeper has, no 
doubt, introduced the very erroneous notion, that a lord 
of a manor bas a peculiar right to the Game, ſuperior to 
that of any other land- owner within the manor, although 
the eſtate of ſuch land owner be a ſufficient qualification 


— 


to entitle him to follow the amuſemeuts of a ſportſman. 


Game-keepers we have ſeen, were firſt created by hat. 
22 & 23 Car. 2.c. 25; by che preceding qualification-a&, 
7 Jac. 1.c.11, their power was given to the conſtable 
and headborough; and it ſeems that it was transferred to 
the perſons appvinted by Lords of manors for no other 
reaſun than becaule it was probable they were the molt 
intereſted in the preſervation of the Game, by having in 
general the moſt extenſive range to purſue it in, vi. upon 
their own eſtates and waſtes. And the Vat. 22 & 23 Car, 
2. c. 25, appears to be the firlt inſtance, either in our 
ſtatutes, reports, or law treatiſes in which Lords of ma- 
nors are diſtinguiſhed from their land-owners with regard 
to the Game. 2 Comm. 418. x. 


APPOINTMENT of a GaME-KEEPER, by a Lon p of a 
Maxos. 


O all People to roh the/e preſents ſhall come, I. T. 
| lord. A. lord of the manor of B. in the county of, &c. 
have (by virtue of ſeveral ads of parliament lately made jor 
the preſervation of the Game) nominated, authorijed and a»- 
pointed, and by theſe preſents do nominate, authorije and ap- 
foint E. D. , &c. tobe my Gamekeeper of and within ny 
manor, & c. in the county of, Ev. aforeſaid, with full power 
and authority, according to the direction of the ftatutes in that 
caſe made, ta kil! Game for my uſe; and to take and ſeize all 
Such guns, greyhounds, ſetting dogs, and other dogs, ferrets, 
trammels, hays, or other nets, ſnares or eagines, for the taking, 
killing or deſtroying of hares, pheaſants, partridęes, or other 
Game, as within the ſaid manor, of, &c. and the precinas 
thereof, Hall be kept or uſed by any perſon or pe'ſons not le- 
gally qualified to do the ſame ; and farther to at and do all 
aud every thing aud things which belong to the office of a Game- 
keeper, pur/uant to the direction of the ſuid att: of parliament, 
during my will and pleaſure ; for which this ſhall be his juf- 
fectent warrant, Given under my hand and ſeal, &c. 


GAMING, ox GAMES UNLAWFUL, Ludi v aut. 
The playing at tables, dice, cards, &c. King Ed. III. 
in the 39th year of his reign, injoined the exerciſe of 
ſhooting and of artillery, and forbad the calting of the 
bar, the hand and foot-balls, cock-fighting, & alias Judos 
Vanos; but no effect followed from it, till they were ſome 


of them forbidden by act of parliament. 11 Rep. 87. In 


the 28:5 of Hen. VIII. proclamation was made againit all 
unlawful games, and commiliions awarded iato all the 
counties of England, for the execution thereof; ſo that 
in all places, tables, dice, cards and bowls, were taken 
and burnt. Stow's Annals, 5 27. At length by fat. 33 H. 
8. c. 9, the Legiſlature interfered; and Jultices of peace, 
and head officers in corporations, are by that act unpow- 
ered to enter houſes ſuſpected of unlawful Games ; and to 
arreſt and ampriſon the gamefeers, till they give ſecurity 
not to play for the future: alſo the perſons keeping un- 
lawful gaming-houſes, may be committed by a juſtice, 
until they find ſureties not to keep ſuch houſes ; who ſhall 
forfeit 405. and the Gameſters 6s. 8 d. a time: and if the 
King licenſe the keeping of Gaming-houſes, it is againit 
law, and void. The ſame ſtatute alſo provides that, no 
artificer, apprentice, labourer, or ſervant, ſhall play at any 
tables, tennis, dice, cards, bowls, Sc. out of Chriftmas 
time, on pain of 205. for every offence ; and at Chris- 
mas, they are to play in their maſter's houſe, or preſence 


but any nobleman, or gentleman, having 100 /. per an- 
: nm 


GAMING. 


num eftate, may licenſe his ſervants or family to play with- 
ja the precincts cf his houſe, or garden, at cards, dice, 
tables, or other games, as well among themſelves, as 
others repairing thither. This act is to be proclaimed 
once a quarter, in every market- town by the feſpective 
mayors, c. and at every a{tſcs and ſeſſions. 

A perſon was convicted of keeping a cock pit; and 
the Court reſolved it to be an urlawful Game, wiihin the 
fat. 23 Hen. 8. c. 9, and fined him 405. a day. Kev. 510. 
But if the gueſts in an inn or tavern, call for a pair of 
dite, or tables, and for their recreation play with them, 
or if any neighbours play at bowls, for their recreation, 
or the like, theſe are not within the ſtatute ; if the houſe 

be not kept for Gaming, nor the Gaming be for lucre or 
gain. Dalit. c. 46. 

zy the „at. 16 Car. 2.c.7, if any pe:ſon, of what de- 

ree ſoever, ſhall by fraud, deceit, or unlawful device, 
in playing at cards, dice, tables, buwls, cock-fighting, 

horſe-races, foot-races, or other Games or paſtimes, or 
bearing a ſhare in the ſtakes, betting, Oc. win any mo- 
ney, or valvable thing, he ſhall forteit treble the value, 
one moiety to the crown, and the other to the party 
grieved, proſecution being in ſix months; in default 
„ hercof, the laſt mentioned moiety is to go to ſuch other 
perſon as will proſecute within one year, &c. And by the 
laid ſtatute it any perſon ſhall play at cards, Sc. other 
than for ready money; or bet, and ſhall loſe above 1001. 
at one time or meeting, upon tick (i. e. ticket) he ſhall 
not be bound to make it good, but the contract or tick 
ard ſecurity ſhall be void, and the winner ſhall forfeit 
treble the value. 

By the at. g Ann. cap. 14, all notes, bills, boyds, fudg- 
mente, mortgage, Or other ſecurities, given for money won 
by playing at cards, dice, tables, tennis, bowls, or 
other Games; or by betting on the ſides of ſuch as play 
at any of thoſe Games, or for re payment of any money 
knowingly lent for ſuch gaming or betting, ſhall be void: 
And where lands are granted by ſuch mortgages or ſecu- 
rities, they ſhall go to the next perſon, who ought to 
have the ſame as if the grantor were actually dead, and 
the grants had been made to the perſon ſo intitled after 
the death of the perſon ſo incumbering the fame. If any 
perſon playing at cards, dice, or other Game, or betting, 
mall /ofe the walue of 101. at one time, to one or more perſons, 
and /hal! pay the money, he may recover the money loſt by ac- 
tion of debt, within three months afterwards; and if the 
lofer do not ſue, any other per/on may do it, and recover 
the ſame, and treble the walue wits coſts, one moiety to 
the proſecutor, and the other to the poor: And the per- 
ſon proſecuted ſhall anſwer upon oath, on preferring a 
bill to diicover what ſums he hath won.—Yerſons by 
fraud or ili practice, in f/aying at cards, dice, or by bear- 
ing a ſhare in the ſtakes, Cc. or by betting, winning any 
fum above 101. ſhall forfeit five times the value of the thing 


won, and er juch infamy and corporal puniſhment, as in 


caſes of wilful perjury, being convicted thereof on indict- 
ment or information ; and the penalty ſhall be recovered 
by action, by ſuch perſon as will iue for the ſame. And 
it any one ſhall Mut and beat, or challenge to fight any 
other perion, on account of money won by gaming, upon 
conviction thereof, he thall forfeir ail his gords and ſi er 
impriſonment fer two years, Alto by this ſtatute, any two 
or more juſtices of peace, may cauſe ſuch perſons to be 
brought before them as they ſuſpect to have no vikble 


eſtates, c. to maintain them; and if they do not make 
it appear that the principal part of their expences is get 
by other mrans than gaming, the Juſtices ſhall require ſe- 
curities for their good behaviour for a twelvemoath ; 
and in default of ſuch ſecurity, commit them to priſon 
until they find it: And playing or betting during the 
time, to the value of 205. thall be deemed a breach 
of good behaviour, and a forfeiture of their recogat- 
ſunces. 

Where it ſhall be proved before any Juſlice of peace, 
that any perſon hath uſed unlawful games contrary to 
Stat. 33 Hen. g. c. 9, the juſtice may commit ſuch offen- 
der to priſon, till he enter into a recogniſance that he 
ſhall not from thenceforth, at any time to come, play at 
any unlawful Game. Sat. 2 Ges. 2. cab. 28.—For better 
preventing exceflive and deceitful gaming; the ace of 
hearts, faron, baſſet, and hazard, are declared to be jot- 
teries by cards or dice; and perſons ſetting up theſe g 
are liable to the penalty of 2004. And every perſon who 
ſhall be an adventurer, or play or ſtake therein, forſeits 
501. Likewiſe the ſale of any houſe, plate, Sc. in the 
way of lottery by cards, Qc. is adjudged void, and the 
things to be forfeited to any perſon that will ſue for the 
ſame. 12 Geo. 2. cap. 28.— The game cf pailige, and all 
other games with one or more dice, or any thing in that 
nature, having figures or numbers thereon, (back-gam- 
mon and games now played with thote tables only ex- 
cepted) ſhall be deemed games or lotteries by dice, within 
the fat. 12 Geo. 2. c. 28: And ſuch as keep any office or 
table for the ſaid game, c. or play thereat, ae ſubject 
to the penalties in that act. Stat. 13 Geo. 2. cap. 19. 

Playing at, or keeping any houſe or place for playing 
at the game of roulet, otherwiſe roly-poly, or any cther 
game with cards or dice already prohibited, incurs the 
penalties in Stat. 12 Ges. 2. cap. 28. Perſons loſing 107. 
and paying the ſame, may ſue the the winner, and reco- 
ver the ſame with coſts; And on a bill in equity the court 
may decree the ſame to be paid. The perſons who have 
juriſdiction to determine informations on the flatutes 
againſt gaming, may ſummon wieneſſes, who, on refuſing 
to appear and give evidence, ſhall forfeit 50 1. No pri- 
vilege of parliament ſhall be allowed on proſecutions for 
keeping a Gaming-hovie. Perſons g or winning 10/7. 
at one time, or 20/. id 24 hours, may be indicted and 
fined kve times the value to be paid to the poor. Sat. 18 
Geo. 2. c. 34. 

By Vat. 30 Gee. 1. c. 24, If any perſon licenſed" to 
{ell 1:quors ſhail knowingly ſuffer any gaming in their 
houſe or grounds, with cards, dice, draughts, ſhuf- 
fle boards, mithſſippi, or billiard tables, ſkittles, or 
ninepins, by any Jouneymen, labourers, ſervants, or ap- 
prentices, he ſhall forfeit 40s. for the firſt, and 10 J. tur 
every ſubſequent, offence ; three-fourths to the poor, and 
one-fourth to the informer.—Any journeyman, c. ſo 
gaming, ſhall forfeit from 20 5. to 3 No certiorar; to 
be gran;ed ; but appeal given to the next Seſſions; and 
pertons puniſhed by this act, not to be puniſhed by any 
other law. 

See the Pat. 25 Geo, 2. c. 36, againſt unlicenſed houſes 
for muſick, dancing, Sc. the keeper of which, ſhall for- 
feit 100/. and further this Di, title Bawdy hae: Play- 
heufes ; and 1 Salk. 344, 5: 5 Mod. 13: Mod. Ca. 128. 

From the above ſtatutes and the ſeveral determinations 
in che books, it may be obſerved, that at common law, 
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GAMING. 


playing at cards, dice, Oc. when practiſed innocently, 
and as a recreation, was not unlawful. 2 Vent. 175. But 
common gaming-houſes were always confidered as nuiſances 
in the eye of the law. 1 Hawk. P. C. c. 75.46: and as 
the practice was found to encourage idleneſs and de- 
bauchery, the fat. 33 H. 8. c. 9, was paſſed to reſtrain it 
among the inferior ſort of people. And on this ſtatute 
Ney had a writ to remove $owling-allizs as common nui- 
ſances. 3 Keb. 465. Gentlemen were however ſtill left ſree 
to purſue their pleaſure in this way, until the az. 16 Car. 
2. c. 7; the preamble of which flates the inconveniences 
to be remedied as ariling from the immoderate uſe of 
Gaming. The provifions of this ſtatute however were 
ſoon found to be inſufficient ; and the fat. g Ann. c. 14, 
was made for the more effectually ſuppreſſing this per- 


nicious vice. The ſubſequent ſtatutes, already enume- 


rated above, ſuperadded further penalties to reſtrain this 
faſhionable crime: which may ſhew, ſzys-Black/one, that 
our laws againſt Gaming are not ſo deficient, as ourſelves 
and our magiſtrates in putting thoſe laws in execution. 
4 Comm. 173. 5 | 

Betting on Horſe- races is within the general words of the 
fat. 9 Ann.c. 14; (other Game whatſoever;) 2 Sira. 1159; 
2 IVil. zog. See Black, Rep. 706, and this DiRt tit. Hor/e- 
races, So is Cricket, 1 Wl. part i, p. 220. Sois a foot- 
race :; and a foot-man running againſt time is a foot race: 
but to bring it within the ſtatute, it mult appear that a 
perſon was engaged in ſuch Game, and a wager was laid 

on his fide. 2 Jil. 36.—But on a wager between two 
perſons on the lives of their two fathers, the winner has 
been allowed to maintain an action. Burr. 2802. 

Where two perſons played at a/l-fours for two guineas a 
game, from Monday evening to Tue/day evening, with- 
out any interruption, except for an hour or two at dinner, 
the plaintiff loſt fourteen guineas, for which he brought 
his ation on fat. 9 Aun. c. 14, and this was held to be 
ore” ſitting, — One time in the act means one ſtake or bet ; 
and is diſtinguiſhed from one fitting, which means a courſe 

of play where the company never parts though the party 
may not be actually gaming the whole time. 2 Black, 
eh. 1226. 
: On a conviction for Gaming under fat. 9 Ann. c. 14, 
the judgment is only that the defendant is convidted: and 
the Court cannot ſet a fine of five times the value, but a 
new action mult be brought upon that judgment for the 
forſeitare. 2 Stra. 1048. ; 

The ſtatutes againſt Gaming have rendered it now leſs 

ſrequently neceſſary to reſort to Courts of Equity, which 
- appear to have often interpoſed, prior to the Vat. 16 Car. 
2, for the purpoſe of reſtraining the winner from proceed- 
ing at law againft the loſer upon the ſecurity which he 
had obtained for the money won. See 14 /7n. Ab. 8. pl. 1, 
3: 2 Ef. A5. 184: Chen. Rep. 47. 
It is obſerva ares | 
the contract for money loſt at play, and all ſecurities given 
for it ſhall be utterly void; but the Hat. 9 Ar, confines 
itſelf to the /ccurities for money won or lent at play.— 
Upon which it has been determined that though both the 
ſecurity and the contract are void as to money c at play, 
only the ſecurity is void as to money lent at play: and 
that the contract remains, and the lender may maintain 
his action for it. 2 Burr. 1077 : 2 Stra. 1249. : 
The ſtatutes having declared the ſecurity void, a bill 


ef exchange given for money won at play, cannot be re- 


ble that the Hat. 16 Car. 2, declares that 


GAOL, &e. 


covered upon, even by an indorſee for valuable con. 
fideration, and without notice; the original vice of the 
conſideration affecting the ſecurity, even in the hands of 
an innocent and bond fide holder. 2 Stra. 1155: Dougl. 
636, 736. And it ſeems that if money be paid on ſuch 
ſecurity, it may be recovered back: for payment under 
a void ſecurity cannot be ſupported : nor does the limi- 
tation of three months, (within which time the loſer of 
money actually paid at the time it is loſt mutt bring his 
action to recover it back,) extend to payments on account 
of ſuch void ſecurities. 41:3. 269. 

For further matter relative to Gaming, ſee alſo this 
DiR. titles Lottery : Nuiſance: Wager. 

GANG-DAYS. Dies Luſtrationis.] And gang-eeks are 
Pe ens in the laws of King Arhe/tan. See Rogation 

cc. 


GAOL axp GAOLER, 


GaoLa, Fr. Geole, i. e. Caveola, a cage for birds; uſed 
metaphorically for a priſon.] A ſtrong place or houſe 
for keeping of debtors, Sc. and wherein a man is 
reſtrained of his liberty to anſwer an offence done againſt 
the laws: Every County hath two gael, one for Debt. 
ors, which may be any houſe where the Sheriff pleaſes ; 
the other for the peace and matters of the crown, which 
is the County Gaol, | 


I. Of Erecting and Repairing Gals. 


II. Jo what Place, and at whoſe Charge, Offenders are | 


to be committed; and how they are to be healed and re- 
eulated. 


III. Of the Offence of breaking Gael. 


I. Gols are of ſuch univerſal concern to the Public, 
that none can be erected by any leſs authority than an 
act of parliament. 2 aft. 705. All priſons and gavs be- 
long to the King, although the Subject may have the cuſ- 
tody or keeping of them. 2 Ju. 100, 5 89. It is ſaid, 
that none can claim a priſon as a franchiſe, unleſs they 
have alſo a gaol-delivery; and that therefore the Dean 


and Chapter of //*/?min?er, though they have the cuſtody 


of the Gatehouſe priſon, yet as they have no gaol-delivery, 
muſt ſend a kalendar of the priſoners to Newgate, 1 Salt. 
343: 7 Mod. 31. 

By Hat. 14 Ed. 3. cap. 10, it is enacted, that the Sheriffs 
ſhall have the cuſtody of the Gaal as before, and ſhall put 
in under-keepers for whom they will anſwer. This ſta- 
tute is confirmed by far. 19 H. 7. cap. 10. 

Although divers lords of liberties have the cuſtody of 
priſons, and ſome in fee, yet the priſon itſelf is the King's, 
fro bona publico; and therefore it is to be repaired at the 


common charge. 2 IA. 589. 


The Juſtices, or the greater number of them within 
the limits of their commiſſion, upon preſentment of the 
Grand Jury at the aſſizes (or ſeſſions ; Hat. 12 Gee. 2. c. 
29. 913 ;) of the inſufficiency or inconveniency of the 
County-gaol may contract with any perſon for the building, 
finiſhing or repairing the ſame. Satt. 11 & 12 1 3. c. 19. 


98 1, 2. The expence thereof to be paid by the Treaſurer 


out of the general county rates, fat. 12 Ges. 2. C 29. But 
this, (by ſaid Stat. 11 & 12 K. z,) not to extend to gaols 
held by inheritance, nor to charge any perſons in any 
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town or liberty, which have common gaols for felons, 
and commiſiioners of aſſiſe or gaol-delivery, with any al- 
ſeſlment to the making the common gaol of the ſhire, - 

By flat. 24 Geo. 3. H. 2. c. 54, the Juſtices, at their ge- 
neral quarter ſeſſions, or the major part of them, not be- 
ing leſs than ſeven, on preſentment made by the Grand 
jury, of the inſufficiency. inconveniency, or want of re- 
pair of the gaol, may cotrat for the building, repair- 
ing, or enlarging the ſame : or for ereQting any ne gao! 
upon ayy ſcite within two miles from that of the old gaol; 
and in that caſe for the ſelling the old gaol, and the ſcite 
thereof, and the materials and land belonging thereto. 
In certain caſes alſo Juſtices may build a new gaol in anys 
part of the county ; which 1s always to be divided into 
ſeparate apartments with divers conventences for the be- 
nefit of the health and morals of the priſoners, which are 
enforced by flat. 31 Geo. 3. c. 46. 

II. Juſtices of peace may not commit felons, and other 
criminals to the counters in London, or other priſons, but 
the common ygao/s, for legally they cannot impriſon any 
where but in the common ga. Co. Lit. 9, 119. But the 


do, are the common priſons for offenders for the breach 
of the peace, Cc. | 

By Hat. 5 H. 4. cap. 10, it is enacted, ©* That none 
ſhall be impriſoned by any juſtice of the peace, but only 
in the common gaol, ſaving to lords and others, who 
have yaols, their franchiſe in this caſe.” — This itatute is 
only declaratory of the common law. 2 1. 43. 

But the court of King's Bench may commit to anv 
priſon i te {ing do which they thall think moſt proper, 
and the offender ſo committed or condemned to impriſon— 
ment cannot be removed or bailed by any other court. 
Mor 666. pi. 913: 1 Srl. 145. See flare 31 C. 2. c. 2. 5H 12. 

And as priſoners ovgzht to be committed at firſt to the 
proper prilon, ſo ought they not to be removed from 
tience, except in ſome ſpecial cafes. To which purpoie, 
by the ſaid Far. 31 Car. 2. c. 2. ſe. g, it is enacted, 
« That if any Subject of this realm ſhall be committed to 
any priſon, or in cuſtody of any officer, for any criminal 
or {uppoied criminal matter, he ſhall not be removed into 
the cuſtody ot any other; unleſs it be by a habeas corpus, 
or other legal writ; or where the priſoner is delivered to 
the conliable, Sc. to be carried to ſome common gaol; 
or where any perſon is {ent by order of any judge of aſ- 
ſiſe, or jullice of the peace, to any common work-houſe, 
or houſe of correction; or where the priſoner is remov- 
ed from one priſon to another within the ſame county, 
in order to a trial or dilcharge by due courle of law; or 
ia caſe of {udden fire or infection, or other neceſlity ; 
pon pain that he wko makes out, ſigns, or counterſigns, 
or obeys, or executes ſuch warrant, ſhall forfeit to the 
party grieved one hundred pounds tor the n ottence, wo 
hundred pounds tor the /ccond, &c.“ See fat. 19 Car. 2. 
cap. 4, tor impowering jullices of the peace to remove 
priſoners in caſe of inlectign. 

By t 11 & 12 i. 3.c. 10, All murderers and fe- 
lons ſhall be impriſoned in the common g4/, and the the 
riffs ſhall have the keeping of the gao/, 

Ofc nders committed to priton, are to bear the charges 
of their conveying to gas; or, on refuſal, their goods 
tall be ſold for that purpoſe, by virtue of a juſtice of 
peace's watrant ; and if they have no goods, a tax is to 
be made by c:/tables, Ic. on the inhabitants of the pa- 
rith where the oiicnders were apprehended. Sat. 3 Jac. 
Vol. I. 


1. cab. 10, And by at. 27 Ces. 2. c. 3. The expence of 
conveying poor ofienders to gal, or the houſe cf correc- 
tion, ſhall be paid by the treaſurer of the county, ex- 
cept in Middle/ox, 

For the Relicf of Priſoners in gag, iuftices of peace in 
ſeſſions have power to tax every patiſh in the county, no: 
exceeding 6s. 8d. per week, leviable by conſtables, and 
diſtributed by collectors, Sc. 14 Elix. cap. 5. See alſo 
lat. 1 2 C. 2. c. 29. And by far. 31 Geo. 3. c. 46, the 
juſtices in ſeſons may order ſuch ſums as they ſhall think 
neceſſary to be paid out of the county-rate towards af- 
ſiſting ſuch priſoners as are not able to work, or being 
able, cannot procure employment ſufficient to maintain 
themſelves in food and raiment, and not otherwiſe pro- 
vided for by law. 

Various proviſions have been, from time to time, made 
for the relief of poor priſoners, and ſetting them to werk. 
By flat, 22 & 23 Car. 2. c. 20, It is enacted, © That all 
therifts, gaolers, &c. ſhall permit their priſorers to ſend 
tor neceſſary foud where they pleaſe; nor demand any 
greater fee for their commitment or diſcharge, than what 
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houſe of correction, and the counters of the Serif of Lon- | i allowable.” Alto it is thereby directed, that an in- 


quiry be made into all charities given for the benefit of 
poor priſoners. | 

By Hat. 29 Geo. 3. c. 67, Every gaoler is, on forfeiture 
(of 50 l. if a county gaoler, and 20/7. if another ;) to de- 
liver in at the Micharimas ſeſſions yearly, a certificate 
ſtating how far the proviſions made by various ſtatutes 
for the benefit of priſoners, are obſerved in his gaol.— 
The foilowing are the ſtatutes to be particularized 1n ſucli 
Certificate: 

„The fat. 22 U 23 Car. 2. c. 20, enacts, that felons 
and debtors ſhall be kept ſeparate Stat. 24 Ges. 2. c. 
40, enacts, That no gaoler ſhall fell, lend, uſe, give 
away, or {uffer any ſpirituous liquors within any gaol; 
and that a copy of the clauſes prohibiting thereof ſhall 
be huvg up in the gaol.—Szat. 32 G0. 2. c. 28, enacts, 
The clerk of the peace ſhall cauſe a liſt of the fees pay- 
able by debtors, and the rules and orders for the govern- 
ment of gaols and priſons, to be hung up in the court 
where the aſſiſes or ſeſſions are held, and fend another 
copy to the gaoler, who ſhall cauſe the ſame to be hung 
up in a conſpicuous part of the gaol.— bat. 13 Geo. 3. 
c. 58, enacts that clergymen may be provided to officiate 
in gaols.— Stat. 14 Geo. 3.c. 20, enacts that perſons ac- 
quitted, or diſcharged on proclamation for want of proſe- 
cution ſhall be diſcharged immediately in open court aud 
without fee,—Stat. 14 Geo. 3. c. 59, enacts that the walls 
and ceilings of cells in gaols ſhall be ſcraped and 
white-waſhed, at leait once a year: that the cells 
ſha!l be kept clean and ſupplied with freſh air by 
ventilators, &c.—that there ſhall be two rooms {et apart, 
for the ſick that a warm and cold bath or bathing tubs 
ſhall be provided—that a Surgeon or Apothecary ſttall 
be appointed with a ſalary— That this act ſhall be hung 
up in the gaol.” And by Hat. 32 Geo 3. c. 45. Prifon- 
ers diſcharged may, on application, be conveyed to their 
teiticment by a vagrant paſs. See title Fagrart, 

Thus humane have the Legiflatore conuaually ſhewn 
themſelves, in repeatediy interfering for the health aud 
comtort of thoſe who are conlidered generally as the mere 
out-calts of Society; to employ them alio in uſeful induſ- 
try, and thus turn their minds to good from evil, has been 


another attempt no leſs praiſe-worthy than the former. 
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The Juftices in general ſeſſions may provide a conve- 
nient ſtock of materials for ſetting poor priſoners to work, 
to be paid for by the treaſurer out of the general county- 
rate: and may pay and provide fit perſons to overſee and 
ſet ſach priſoners on work ; and make the orders needful 
as to regulating the accounts, for punithing neglects and 
abuſes, and for beſtowing the profits of their labour for 
the relief of the priſoners. Szars. 19 C. 2. c. 4.441; 12 
Geo. 2. c. 29: 31 Geo. 3.c. 46. | 

As to other matters relative to the eaſe, or to prevent 
the oppreſiion, of Priſoners, ſee this Dit. title Habeas 
Corpus: Tranſportation: Arreſt : and Burn's J. tit. Gaol. 

III. The offence of Pri/en-breaking by the common 
law, was no leſs than felony ; and this whether the party 
were committed in a criminal, or civil caſe, or whether 
he were actually within the walls of the priſon, or only 
in the ſtocks, or in the cuſtody of any perſon who had 
lawfully arreſted him, or whether he were in the King's 
priſon, or one belonging to a lord, or franchiſe, 2 1n/. 
589: Staundf. P. C. 31: Cro. Car. 210. 

But now, by the ſtatute 1 Ed, 2. flat. 2. de frangentibus 
prijenam, * None from henceforth that breaketh priſon 
ſhall have judgment of life, or member, for breaking 
of priſon only, except the cauſe for which he was taken 
and impriſoned did require ſuch judgment, if he had 
been convict thereupon according to the law and cul- 


tom of the realm; albeit in times paſt it hath been uſed 


otherwiſe.” So that to break priſon and eſcape, when 
one is lawfully committed for any treaion or felony, re- 
mains {till felony, as at the common law: and to break 
priſon, (whether it be the county gaol, the ſtocks, or 
other uſual place of ſecurity,) when lawfuily confined upon 
any other inferior charge is ſtill puniſhable as a high 
miſdemeanor by fine and impriſonment. 4 Comm. c. 10: 
2 Hawk. P. C. c. 18. | 

Any place whatſoever, wherein a perſon under a law- 
ful arreit for a ſuppoſed capital offence 1s refirained from 
his liberty, whether in the ſtocks or ſtreet, or in the com- 
mon gaol, or the houſe of a conſtable, or private perion, 
or the priſon of the Ordinary, is a priſon within the ſta- 
tute. 2 Int. 5 99: Dyer. 99. pl. 60: Crom. 38: Cu. Car. 
210: Hale's P. C. 107. 

There muſt be an actual breaking, for the words r- 
lonice fregit priſonam, which are neceſſary in every in- 
dictment for this offence, cannot be ſatisfied without ſome 
actual force or violence; and therefore if the priſoner, 
without the uſe of aoy violent means, go out of the priſon 
doors, which he finds open by the negligence or conſent 


of the gaoler, or if he eſcape through a breach made 


by others without his privity, he is guilty of a eme ano. 
only, and not of felony. 2 Int. 539; Hale's P. C. 108: 
Staundf. P. C. 31. : | 
Nor will the breaking of priſon, which is neceſſitated 
by any accident, happening without any default of the 
priſoner, as where the priſon is fired by lightning, or 
otherwiſe, without his privity, and he breaks out to ſave 
his life, come within the ſtatute. P/owd. 136: 2 Inf. 5 90: 
Hale's P. C. 108. Nor is it felony to break a priſon, un- 
leſs the priſoner eſcape. Kcilw. 87. a. | 
If the impriſunment be for any offence made capital 
by a ſabſequent ſtatute, the breach of priſon is as much 
within the act of 1 Ed. 2. fat. 2, as if the offence had al- 
ways been felony ; but if the offence, for which a man 
is committed, were but a treſpaſs at the time when he 
breaks the priſon, and afterwards become felony by a 


| 


ſubſequent matter; as where one committed for havin 
dangerouſly wounded a man, who afterwards dies, breaks 
the priſon before he dies, the fiction of law, (which to 
many purpoſes makes the offence a felony ab :nitio,) ſhall 
not be carried ſo far as to make the priſon- breach alſo a 
felony, which, at the time when it was committed, was 
. a miſdemeanor, Ha/:'s P. C108: 2 I. 591: Ploxed. 
258. | 

It ſeems the better opinion, that if the offence, for 
which the party was committed, be in truth but a treſ- 
paſs, the calling it felony in the miztimus, will not make 
the breaking of the gaol amount to felony ; and that on 
the other ſide, if the offence were in truth a capital one, 
the calling it a treſpaſs in the M, will not bring it 
within the ſtatute; for the cauſe of impriſonment is what 
the ſtatute regards; and that is the offence, which can 
neither be leſſened, nor increaſed by a miſlake in the 
mittimus. But for this, fee 2 Hawk. P. Cc. 18. 

The offence of breaking priſon is but felony, whatſo. 
ever the crime were ſor which the party was committed, 
unleſs his intent were to favour the eſcape of others who 
were committed for treaſon, for that will make him 
principal in the treaſon. 2 Hatt P. C. c. 18. | 

The felony of breach of priſon is within clergy, 
though the offence for which the party was committed be 
excluded clergy. 1 He! H. P. C. 612. | 

He that breaks priſon may be proceeded againſt for 
ſuch crime before he be convicted of the crime for which 
he is committed, becauſe the breach of priſon is a diſtinct 
independent offence ; but the ſheriff's return of a breach 
of priſon is not a ſuflicien: ground to arraign a man, with. 
out an indictment. 2 Haro. P. C. c. 18. 

It is not ſufficient to indict a man generally, for having 
feloniouſly broken priſon; but the ca/o my? be /et forth 
ſpecially, that it may appear he was lawfully in priſon, 
and for a capital offence. Hale“s P. C. 10g : 2 1½. pr. 

If A. arreſt B. for ſuſpicion and carry him to the com- 
mon gaol, and there deliver him; if he breats friſon and 
be indicted on it, there mult be the following averments 
in the indictment: that there was a felony done, and that 
A. having probable cauſe to ſuſpect B. had arreſted and 
committed him, and that he broke the priſon; all which 
mult be proved on the trial. But where a felon is taken 
by capias and committed, and breaks priſon, there needs 
no ſuch averment, Sc. becaute all appears by matter of 
record. 2 I. 590: Hal. Hil. P. C. 10. c 

For furcher matter relative to Ca ˖ and Priſoners, ſee 


this Dict. titles Ari: Commitment : Debtor : Eſcape : Ex- 


ecution: Falſe Impriſonment : Liſolvent: Marjhalſea : 2 
Haug. F. C. and the title (Gaoler) immediately following. 
GAOLER. The maſter of a priſon; one that hath the 
cultody of the place where priſoners are kept. Sheriff 
muſt make ſuch gaclers for which they will anſwer. But 
if there is a default in the gaoler, action hes againit him 
for an eſcape, &c, 2 I. 592. In common cafes, the 
ſheriff, or gaoler, is chargeable at the diſcretion of the 
party; though the he is moſt uſually charged. He 
who hath the cultody of the gaol wrongfully, or of right, 
ſhall be charged with the eſcape of priſoners; and it he 
that hath the actual poſſeſſion be not ſufficient, his ſu- 
perior ſhall anſwer. 2 Hawk. P. C. 
It is faid that for his own ſecurity a gaoler may hamper 
a felon with irons to prevent his eſcape. 1 Hil. H. P. C. 
Got: Dalt. c. 170: and that a gaoler is no way puniſha- 
ble for keeping even a debtor in irons, 2 Hawk, P. C. 
But 
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But it has been obſerved that this proceeding, even in the 
caſe of a felon, (much more in thatof adebtor,) can only be 
intended where the officer has juſt reaſon to fear an eſcape; 
as where the priſoner is unruly, or makes any attempt 
to that purpoſe : but otherwiſe notwithſtanding the too 
common practice of gaolers, it ſeems altogether unwar- 
rantable, and contrary to the mildneſs and humanity of 


the laws of England, by which gaolers are forbidden to 


put their priſoners to any pain or torment: and Lord 
Cole, 2 Infl. 381, is expreſs, that by the common law it 
might not be done. 1 KH. H. boi, And if the gaoler 
keep the priſoner more ſtrictly than he ought of right, 


whereof the priſoner dieth, this is felony in the gaoler 


by the common law. And this is the cauſe that if a 
priſoner die in gaol the coroner ought to fit upon him: 
and if the death was owing to cruel and oppreſſive uſage 
on the part of the gaoler, or any officer of his, it will 
be deemed wilful murder in the perſon guilty of ſuch du- 
reſs. 3 /nfl.g1: Fol. 32 1, 2. Butifacrivinal endeavour- 
ing to break the gaol, aſſault his gaoler, he may be law- 
fully killed by him in the affray. 1 Hawt. P. C.: 1 H. 
H. 496. See ante Gael III. and this Dict. titles E/cape; 
Murder. f 

A perſon in execution in the King's Bench priſon was 
put in irons by the Marſhal: and the Court ordered the 
Marſhal to keep his priſoner according to law :; and in this 
caſe they ſaid the gaoler might juſtify putting him in 
irons if he feared an eſcape ; or if the priſoner was un- 
ruly. 7 Mod. 52. In the ſecond year of Geo. II, Sir Jil. 
liam Rich being laid in irons in the Fleet priſon, had his 
jrons taken off by order of the Houſe of Commons; who 
thereupon began an inquiry into the conduct of Gaolers, 
which produced ſome of the wholeſome laws mentioned 
hereafter, and under title Gael. 

By fat. 14 Ed. 3. cap. 10, If any keeper of a priſon, 
or under-keeper, by too great dureſs of impriſonment, 
and by pain, make any priſoner that he hath in his ward 
to become an appellor againſt his will, he is guilty of 
felony.” See title Acce//ary. 

By fat. 4 Ed. 3. c. 10, It is enacted, that the Sheriſſs 
and »ao/ers ſhall receive, and ſafely keep in priſon, from 
henceforth ſuch thieves and felons, by the delivery of 
the conitables and townſhips, without taking any thing 
for the receipt; and the juftices to deliver the g aol, foall have 
power to bear their complaints, that will complain agaruft the 
Sheriffs and Gaolers in ſuch caſe, and moreover to purijh 
the Sheriffs and Gao/ers, if they be found guilty. 

By at. 3 H. 7. c. 3, The Sheriff and every other perſon, 
having authority or power of keeping of gao/, or of pri- 
joners for felony, Mall certify the names of all priſoners 
in his cuſtody to the juſtices ot gaol-delivery. 

If any perfon atlault a gaorr, for keeping a priſoner 
in ſafe cuſtody, he may be fined and impritoned. 1 Haws, 
J. . Where a Gaol is broken by thieves, the Casler is 
anſwerable; not if it be broken by enemies. 3 . 5 2. 

It ſeems clearly agreed, that a Gaoler by ſunering vo- 
luntary eſcapes, by abuſing his priſoners, by extoriing 
nar2alonable fees from them, or by detaining them in 
£1, after they have been legally diſcharged, and paid 
their juſt fees, forfeits his oftiice; for that in the grant 
of every office it is implied, that the grautee execute 
it faithfully and diligently, Co. Lit. 233: 9 Co. 5 :3 
Aled, 143. 
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By Hat. 8 g 17. z. c. 27, The Marſhal of the King's 
Bench and Warden of the Fleet taking any reward to 
connive at priſoners” eſcape, ſhall forfeit 5oo/. and their 
oflice, and be rendered for ever after incapable of exe- 
cuting any ſuch office, 

It hath been reſolved, that a forfeiture by a Gaoler 
who hath but a particular intereſt, as of him who hath 
cuſtody of a gaol for life, or years, does not affect him 
in remainder, or reverſion, who hath the inheritance, 
but that upon ſuch forfeiture his title ſhall accrue, and 
not go to the King. Poph. 119: 2 Lev. 71: Raym. 216: 
3 Lev. 288. 

By Rat. 8 89 V. z. c. 27, It is enatted, That the 
office of Marſhal of the King's Bench, and Warden of 
the Fleet, ſhall be executed by thoſe who have the in- 
heritance of the ſaid priſons, or their deputies, Sc. and 
the profits of their office may be ſequeſtered on motion to 
the Court of B. R. to ſatisfy a judgment had againit them 
for eſcape. | X 

By S:at. 3 Ges. 1. cap. 15, None ſhall purchaſe the of- 
fice of Galer, or any other office pertaining to the high 
ſheriff, under pain of 500 l. 

By /at. 24 Geo. 3. H. 2. c. 54, a Gaoler ſhall not di- 
rectly or indirec ly fell liquors to the priſoners, or keep, 
or be concerned in, or benefited by any tap-houſe, tap- 
room, tap, or licenſe for that purpoſe, on pain of 10/. 
for each offence: The Juſlices in ſeſſions may make allow- 
ance to Gaolers in lieu of profits formerly derived to them 
from the ſale of liquors, 

By Sat. 31 Geo. 3. c. 46. 5 8, Gaolers are, on the firſt 
day of every aſſiſes to make a return of the ſize and con- 
dition of Gaols, the number of priſoners, Sc. therein. 
See further title Gao!. 

GAOL-DELIVERY. The adminiflration of juſtice 
beirg originally in the crown, in former times cur Kings 
in perſon rode through the realm once in ſeven vears, to 
judge of and determine crimes and offences; atterwards 
Fuftices in ezre were appointed; and ſince 7rufiices of 7/7 
and gal delivery, &c. A commitlion of a gail deviiery is 
a patent in nature of a letter from the Ning to cer.a.n 
perſons, appointing them his juſtices, or two, or three, 
of them, and authoriſing them to deliver his g, at tuch 
a place, of the priſoners in it ; for which purpoſe, it com- 
mands them to meet at ſuch a place, at the time they 
themſelves ſhall appoint; and informs them that for the 
ſame purpole the king hath commanded his ſheriff of the 
ſame county to bring all the priſoners of the gad, and 
their attachments before them, at the day appointed. 
Cromp. Furi/a, 12 5: 4 {nf}. 168. 

By Stat. 3 H. 7. c. 3, I hoe that have the cuſiody of 


gaols mult certiſy the names of all the pritcners co tne 


| jultices of gao]-delivery in order to their trial or diſcharge, 


on pain of 5 J. 

Jultices of gaaleleli very are impowered by the Common 
law to proceed upon indictments of felony, trefpals, Sc. 
and to order execution or reprieve : And tiey have power 
to diicharge ſuch priſoners, as upon tactic trials ſhall os 
acquitted ; alſo all ſuch againſt whom, upon prociema- 
tion made, no evidence appears to maift them; which 
Juſtices of over and terminer, &c. may not do. 2 Haws, 
P. C. But theſe juſtices Sawe nothing to do with ay 


| ferjon not in cuſiody of the jrijor, except in ſome ipeciel 


cales; as if ſome of the accomplices to a felony be in ſuch 


4H 2 priſon, 
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priſon, and ſome of them out of it, the juſtices may re- 
ceive an appeal againſt thoſe who are out of the priſon, 
25 well as thoſe who are in it; which appeal, after the 
trial of ſuch priſoners, ſhall be removed into HB. R. and 
proceſs fine from thence againſt the reſt. Fitz. Cor on, 
77: S. F. C. 64. Such juſtices have no more to do with 
one let to mainpriſe, than if he were at large; for ſuch 
perſon cannot be ſaid to be a priſoner, ſince it is not in 
the power of his ſureties to detain him in their cultody : 
And where any perſon is bailed there he is in the cuſtody 
of his ſureties, and they may detain him where they pleaſe. 
2 H. P. C. 25. Though per Holt. Ch. J. If a perſon be 
let to bail, yet he is in law in priſon, and his bail are 
bis keepers; and therefore the juſtices of gas! delivery 
may take an indictment againſt him, as well as if he was 
actually in gaol. And they may take indictments not 
only of felony, but alſo of high treaſon, if the offenders 
are in priſon, and try and give judgment upon them, like 
unto commiſſioners of oyer and terminer ; though it has 
been formerly held otherwiſe. 2 Hale's Hife. P. C. 35. 
Juſtices of gas!-delivery may puniſh thoſe who unduly 
bail priſoners; as being guilty of a negligent eſcape, 
S. P. C. 77: 25 Ed. z. 39. They are alfo to puniſh 
ſherifts and gaolers, refuſing to take felons into their 
cuſtody from conſtables, tc, Stat. 4 Ed. 3. c. 10; and have 
authority to puniſh: many particular offences by ſtatute. 

The granting a new commiliion of gael-delivery, or. 
of the peace, in a town corporate, ſhaj} not avoid the 
former commiſſion. 2 & 3 Ph. Mar. c. 18. 
of gaol d:livery may act in their counties. 12 Geo, 2. 
c. 27 .—See titles Ke: Circuits: Judges: Fullices, 

G ARB, Garba, from the Fr. Garbe, alias Gerbe, i. e. 
Faſcis] A bundle or ſheaf of corn. Chart. Fore. cab. 7. 
And in ſome places it is taken for an handful, g.. 
Garba aceris fit ex triginta peciis. Fleta lib. 2. cap. 12. 
Carla ſagittarum is a ſheaf of arrows containing twenty - 
four. Skene. 

GARBLE, Is to ſever the droſs and duſt from ſpice, 
drugs, &c. Garbling is the purifying and cleanſing the 
good from the bad; and may come trom the Italian Gar- 
bo, i. e. Finery or neatneſs ; and thence probable we ſay, 
when we ſee a man in a neat habit, that he is in a hand- 
ſome Garb, Cowel. 

GARBLER or SPICES, An officer of antiquity in the 
city of London, who may enter into any ſhop, warehouſe, Sc. 
to view and ſearch drugs and fpices, and garble and make 
clean the ſame, or ſee that it be Cone. And anciently 
all drugs, Sc. were to be cleanſed and garbled before 
fold, on pain of forfeiture, or the value. By Stat. 6 An. 
cap. 16, this officer is to be appointed by the Court of 
Lord Mayor, Aldermen and Common Council to Garble 
ſpices at the requeſt of the owner, but not otherwiſe, 

GARCIO, Fr. Garg.) A groom or ſervant. Pla. Cor. 
21 Ed. 1. Garcio flele, groom of the ſtole to the King: 
Aad in the Ih language, (according to Lloland) garſen 
is an appellative for any menial ſervant. Kennet's Glo. 

GARCIONES. Servants who follow the camp.— 
Ingalob. 835: Walſing. 242. 

GARD, GARDIAN, &c. See Guard and Guardian. 

GARDEBRACHE, Fr. Gardebrace.] An armour or 
vambrace for the arm. Chart. K. Heu. 5. 

GARBENS. Robbing of orchards or gardens of fruit 
growing therein, is puniſhable criminally by whipping, 
{mall fines, impriſonment, and ſatisfaction to the party 
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wronged, according to the nature of the offence. See „. 
3 Elis. c. 7: and title Trees ; Treſpaſs : Felony. 
GARDEROBE, Garderoba.] A wardrobe; a cloſet or 
ſmall apartment, for hanging up clothes. See 2 nf. 255. 
GARDIA, Is a word uſed by the feudifts for cuſtodia. 
Lib. Fend. i. TS 
GARE, A coarſe wool, full of ſtaring hairs, ſuch as 
grow about the ſhanks of ſheep. See Yat. 31 Ed. 3. cap. 2. 
GARLANDA, A chaplet, coronet, or garland. Mat. 
Paris, s N | 
GARNESTURA, Vittuals, arms, and other imple- 
ments of war, neceſſary for the defence of a town or 
caſtle. Mat. Paris. Ann. 1250. | 
To GARNISH, To warn; to garniſh the heir, ſig- 
nifies in law to warn the heir. Sat. 27 Eliz. cap. 3. | 
GARNISHMENT, Fr. Garnement, from Garnir, i. e. 
inſiruere. ] In a legal ſenſe intends a warning given to one 
for his appearance, for the information of the Court and 
explaining a cauſe, For example; one is ſued for the detiuuę 
of certain writings delivered; and the defendant alledging 
that they were delivered to him by the plaintiff, and an- 
other perſon, upon condition, prays that the other per- 
ſon may be warned to plead with the plaintiff, whether 
the condition be performed or not; in this petition he is 
ſaid to pray Garniſhment; which may be interpreted either 


a warning of that other, or a #urni4/»g the court with 


all parties to the action. whereby it may thoroughly de- 
termine the cauſe ; and until he appears and joins, the 
defendant is as it were out of the court. Cromp. Juriſ. 
211: F. N. B. 106. A writ of ire facias is to go 
forth againſt the other perſon to appear and plead with 
the plaintiff; and when he comes and thus pleads, it is 
called enterpleader: If the garnifhee be returned ſcire feci, 
and make default, judgment will be had to recover the 


writings, and for their delivery, againſt the defendant; 


and it the Garnier appears and pleads, if the plaintiff 
recovers, he ſhall have damages. Raf. 213: 1 Brownl. 147. 

Garni/hment is generally uſed for a warning; as gar- 
niſher le court is to warn the court; and reaſonable Gar- 
niſpment, is Where a perſon hath reaſonable warning, 
Kitch. 6. In the Stat. 27 Eliz. cap. 3, we read, upon 
a Garnijhment or two nihil; returned, &c. And further, 
ſome contracts are naked, t garnement, and ſome fur- 
mihed, Sc —See title Interpleader, 

GARNISHEE; Such third perſon or party in whoſe 
hands money is aztached within the liber ties of the city of 
London, by proceſs out of the ſheriff's court; ſo called, 
becauſe he hath had Carniſbment or warning, not to pay 
the money to the defendant, but to appear and anſwer to 
the plaintiff creditor's ſuit. Vice Attachment Foreign, 

GARNISTURE, A furnithing or providing. Pat. 17 


Ed. 3. Vide Garnefura. 
7 


GARSUMMUNE, Ger/u-za, or Ger/oma, A Fine or 
amerciament. Dome/day ; Stelin. Goff, 

GARTER, Garterium, Fr. Fartier, i. e. Periſcelis, Faſ- 
cia poplilaria.] Signifies in divers ſtatutes, and elſewhere 
a ſpecial garter, being the enſign of a noble order of 
knights, inſtituted by King Ed. III. anne Dom. 1344, called 
Knights of the Garter: Ic is alſo taken for the principal 
King at arms, among our Engl:þ heralds, attending upon 
the Knights thereof; created by King Hen. V. 

The firſt dignity after that ot nobility, is that of a 
Knight of the Order of Saint George, or of the Garter, 
Indeed many Sovereign Princes haye been proud oi the 

| order, 


2 K K Www 6 * YP _ , it 4. Ip. ISR. m6... Ah... 


* Seb 


GART 


order, and conſidered themſelve; as highly hongured by 
our Sovereign's conferring it on them. See titles R: 
Precedency. 

GARTH, A little back-fide or cloſe in the Nh of 
England; being an ancient Zritifh word; gardd in that 
language ſignifying gar/-n, and pronounced and writ 

ah; alſo a dam or wear, Fc. , 

GARTHMAN. As there are „ artht or wears for 
catching of fiſh, ſo there are Garibmen; for by ſtatute 
17 R. 2. c. ꝙ, it is ordained, that no filker nor G, 
ſhall uſe any nets or engines to deſtroy the fry of fiſh, 
Sc. This word is ſuppoſed to be derived from the Scottiſh 
gart, which ſignifech inforced, or compelled ; the fith 
being forced by the wear to pals in at a loop where they 
are taken, 

GASPALDUS, A governor of the country, whoſe 
office was only temporary, and who had juriſdiction over 
the common people. Blount. 

GATE, Ar che end of the names of places, ſignifies a 


way or path, from the Sax. ge, 1. e. porta, the cuſtody 


of the gates of the city of Lonavn, is granted to the Lord 
Mayor, Sc. by Chart. King Hen. 4. See Lond». 

GAVEL, Sax. gafel.] Tribute, toll, cuttom or yearly 
revenue; of which we had in old time ſeveral kinds. 
See title Gabel. 

GAVELET, gaveletum.] An ancient and ſpecial kind 
of c:ſ/avit uſed in Kent, where the cuſtom of gave! kind 
continues, whereby a tenant, if he with-holds his rents 
and ſervices due to the lord, ſhall forfeit his land : it was 
intended where no diſtreſs could be found on the premiſ— 
ſes, ſo that the lord might ſ{eizsthe land itlelf in the na- 
ture of a diſtreſs, and keep it a year and a day; within 
which time, if the tenant came and paid his rent, he was 
admitted to his tenement to hold it as before; but if not, 
the lord might enter and enjoy the ſame. The lord 
was to ſeek by the award of his court, from three 
weeks to three weeks, to find ſome diſtreſs upom the 
land or tenement, until the fourth court; and if in 
that time he could find none, at the fourth court it was 
awarded that the tenement ſhould be ſeized as a diſtreſs, 
and kept in the lord's hands a year and a day without ma- 


nuring; and if the tenant did not in that time redeem it, 


by paying the rent and making amends to the lord, the 
lord having pronounced his proceſs by witneſſes at the next 
county court, was awarded by his court to enter and ma- 
nure the tenement as his own : and if the tenant would 
afterwards have it again, he was to make agreement with 
the lord. Fitz. Ce. bo: Terms de Ley. 


Gawve/etum is as much as to f:y to ceaſe, or to et to 


pay the rent; and con/uetuis de paieler was not a rent or 
ſervice, but a rent or ſervice ev/75-4/d, denied or detain- 
ed, cauling the forfeiture of the terement. Dic7; 

The word gavelet in its criginal Ggnification imported 
rent: but it means alſo a prece/s for the recovery of rent 
pecuitar to Kent, and London. —The gavelet thus pre- 
Vailing by the cuſtom of X-»t may be uſed whether there 
is 4 ſuthctent diſtreſs on the land or not; but is reſtricted 
to gaveikind renure. Robins. on Gaveik., 243. To London 
this writ was given for rent-{ervice generally by Stat. 10 
E. 2; » hich 1s therefore called the ſtatute of Gavelet. 
Bur by the words of the ſtatute this latter gavelet only 
lies where the lord cannot obtain payment by dilicels. 
See Selm wor, Gaveletum ; Wright's Ten. 197. 
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This remedy of gavelet as well as that of co/7rw7t is 
now falleu wholly into diſuſe; nor, whiltt they continued 
in uſe, were they applicable, except where the tenure Was 
in fee. Boctb on Rea! Act. 133. Se 1 1. 142. a. 2. and 
this DIR, titles Cut: Dijireſs t Tenure. 

GAVELET IN LonDoex, +reve de ga delete in London. 
pro redditu ibidem, quia tenements fuerunt indi/i naibilia.} 
The writ ufed in the ines of Loadang where the parties, 
tenant and demandant, appear by /cire facta:, to fſhew 
cauſe wiv the one ſhould not have his tenement again on 
payment ot his tent, or the other recover the lands, on 
default thereof. 

GAVELGELD, Payment of tribute or toll. Man. Aug. 
tom 3. 

| GAVELEIND. 

A Tenuute or Cuitom, annexed and belonging to lands 
in K:nt, whereby the lands of the father are equally 
divided at his death among all bis ſons; or the land of 
the brother among all the brethren, if he have no iſſue 
of his own. Lit. 210. See title Tenures III. 12. | 

All the lands in Exglaud, it is ſaid were of the nature 
of Gawveitind belore the year 1066, and deſcended to all 
the iſſue equally ; but after the Conqueſt as it is called) 
when #right-/crvice was introduced, the deſcent was re- 
ſtraiaed to the eldeſt fon for the preſervation of the te- 
nure. Lamb. 167: 3 Salk. 129. Except in Kent, for the 
ſuppoſed reaſon of which ſee Blount in v. Ga veltind, who 
relates the ſtory of the Kentifh men ſurrounding ill. T. 
with a m5wing wed of boughs, and thus obtaining a con- 
firmation of their ancient rights, 

In the reign of Ha. VI. there were not above 
thirty or forty perſons in all Kent that held by any other 
tenure than this of Gavelkind; which was afterwards 
altered upon the petition of divers Kentiſh gentlemen, in 
much of the land of that county, fo as to be deſcendible 
to the eldeſt fon, according to the courſe of the Common- 
law, by the Star. 31 H. 8. cap. 3. Though the cuſtom 
to deviſe Gare/kind land, and the other qualities and cuſ- 
toms remain. Co. Lit. 140. By the Star. 34 & 35 Hen. 
8. cap. 26. all Gawelkind lands in J/ales were made 
deſcendible to the heir, according to the Common law; 
whereby it appears, that the tenure of Gaveltind was 
likewiſe in that Principality. 

Blackſione relies on the nature of tenure in Gavellind as 
a pregnant proof that enwre in free ſocage was a remnant 
of Saxon Liberty. It is univerſally known what ſtrug- 
gles the Kenti/þ-men made to preſerve their ancient li- 
berties, and the ſucceſs with which thoſe ſtruggles were 
attended. And as it is principally here that we meet 
with the cultom of Gavelkind, we may fairly conclude 
that this was a part of thoſe liberties ; agreeable to Mr. 
S-lden's opinion that Gavelking, betore the Nerman Con- 
queſt was the general cuſtom of the realm.—The diſtin- 
guiſhing prop-rites of this tenure are various. Some of 
the principal are; that the tenant is of ſufficient age to 
alien his eſtate, by teoffinent, at the age of fifteen. — That 
the eſtate does not eſcheat in caſe of an attainder and 
execution for felowy. That in moſt places the tenant had 
power of deviſing lands by will before the azure for that 
purpoſe was made. Fitz. N. B. 198: Cre. Car. 561.—The 
d-icent of the lands, as above-ftared ; which was indeed 
anciently the moſt uſual courſe of deſcent ail over Eng/and, 
Clan il. l. 7. c. 3, though in par:icular caſes particular 
cuſtoms prevailed. 
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| GAVELKIND. 


Iheſe among other properties diſtinguiſhed this te- 
nur? in a more rematkable manner; and yet it is ſaid to 
be only a ſpecies of a focage tenure, modified by the 
cuſtom of the country; the lands, being holden by ſuit of 
court and fealty, Which is a ſervice in its nature Certain, 
Wright 211. Ste this Ditt, title Tenure III. 12. Where- 
fore by a charter of King John, Hubert Arch-bilhop of 
Canterbury was authorited to exchange the Gavel-kind 
tes ures holden of the See of Caxtervury into tenures by 
Knight's ſervice: and by the above mentioned ſtature of 
31 Ben. 8. c. 3, for diizavelling lands in Kent, they are 
directed to be deſcendible, for the future, Ike other lands 
«which were never holden by ſervice of cage. Now the 
immunities which the tenants in Gavelkind enjoyed were 
{uch as cannot be conceived ſhould be conferred on mere 
plowmen and peafants : from all which the learned Com- 
mentator conceives it to be ſufficiently clear that te- 
nures in free ſocage are in general of a nobler original 
than is aſſigned by Lietlilon, or after him by the bulk of 
common lawyers. 2 (%. 84, 5 c. 6. 

A father having Gawe/#ind lands, had three ſons, one of 
whom died in the life-time of his facher, leaving iſſue a 
daughter; and it was held that the daughter ſhall inherit 
the part of her father /ure repreſentations, and yet ſhe is 
not within the words of the cuſtom of dividing the land 
between the heirs male, for ſhe is the daughter of a male 
and heir by repreſentation. 1 Salk. 243. The heir at the 
age of fifteen years, it is ſaid, may give and ſ*l} his lands 
in Gaweikind, and ſhall inherit. Co. Lit. 111. The cultom 
of Garelkind, is not altered, though a fine be levied of 
the lands at Common-law; becaule it is a cuſtom that 


runs with the land. 6 E.6. 
Land in Gawelkind was deviſed to the huſbard and wife 


for life, remainder to the next heir male of their bodies, 


Sc. They had three ſons, and it was adjudged that the 
eldeſt fon ſhould not have the whole, Dyer 133. A donee 
in tail, of Gateltind lands had iſſue four ſons; and it was 
held, that all ſhould inherit: but if a leaſe for lite is made 
of Gaweltind, remainder to the right heirs of A. B. who 
hath iſſue four ſons, in this caſe the eldeſt fon ſhall in- 
herit the remainder, becauſe, in caſe of purchaſe, there 
can be but one right heir. 1 Rep. 102. If Gareitind lands 
come to the crown, and are regranted to hold iz capite, 
Sc. the land ſhall deſcend to all the heirs male as Gave/- 
kind. Nelſ. Abr. 895. | 

A wife ſhall be endowed of Gavelliud land, of a moiety 
of the land whereof her huſband deed. ſeiſed, during her 
widowhood. Co. Lit. 111. And it has been avjudged, 
that the widow cannot have election to demand her 
thirds or dower at Commun-law, ſo as to avoid the cul- 


tom, by which ſhe ſhall loſe her dower, if the marry a 
ſecond huſband. Moor 260. But ſee 1 Leon. 62. See tile. 


Dower. 


The huſband ſha!l be tenant by the curteſy of half the 
Gavelkind lands of the wife, during the tune he continues 
unmarried, without having ary ifive by his wife; but if 
he marry, he ſhall forfeit his tenancy by the curteſy. Co. 
Lit. 111. If the hufband had iſſue by his wile, and the 
die, he ſhail be tenant by the curteſy of the whole land; 
and though he marry, he ſtall not forſcit his tenancy, 


Nich. 21 Car, B. R: I Lil. Ar. 649. 
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Tt was formerly ſuppoſed that although a father was at. 
tainted of zrea/on or telony, the heir of Gavelkind land 
ſhould inherit, for the cuſtom, as ſaid, was, © the father 
to the bough and the fon to the plough.* Doc. &F $47 
c. 10. But, it has been held, that, in matters of treaſon, 
which  firike at the foundations of policy and govern. 


ment, even Gave/kind lands are forteitable, and alin; 


were, See title Forfeiture, 

A rent in tee granted out of Gawvelkind lands, ſhall de. 
ſcend in Gavelzind to all the heirs male, as the lands 
would have done; it being of the ſame nature with the 
land itſelf. 2 Lev. 138: 1 Mad. Q 7. 

All lands in Kent ſhall be taken to be Gavelſind, except 
thoſe which are d//zavel/ed by particular Ratutes. 1 17:7. 
98. If lands are alledged to be in Kut, it ſhall be 
intended that they are Gaw-/tind ; if the contrary dath 
not appear. 2 Sid. 153, By Hale Ch. J. Gaveliind law, 
is the law of Kent, and is never pleaded, but preſuncd 
and 1t has been held, that the ſuperior courts may take 
notice of Gaveltind generally without pleading : though 
not of the ſpecial cuſtom of deviting i, which ought to 
be pleaded ſpecially, 1 Mod. 98: Co. Car. 405: Lutry, 
236, 754. 

The Gavelkind deſcent of lands in Tre/ard was an in- 
cident to the cuſtom of Tani/ry: and as ſuch fell to the 
ground with its Principal, in conſequence of a ſclemn 
judgment againſt the latter in a caſe An. 5 Jac. I. See 
Da v. Rep. 28. But in the reign of Queen Ana the policy of 
weakening the Roman-Catholick intereſt in Lean wu 
the cauſe of an Ir ſtatute to make the lands of Papilts 
deſcendible according to the gavelkind cuſtom unleſs the 
heir conformed within a limited time. See Keb. on Gawe!s, 
c. 17. However now by an Lib latte of the preſent reign 
(17818 Geo. 3. c. 49,) the deſcent of the lands of Pa- 
pilts 15.again reduced to the courſe of the Common law. 
1 Int. 176. n.1. 

GAVELMAN, A tenant liable to tribute.— Sommer 
of Gavelkind, pag. 33. And hence Gavelkind has been 
thought to be land in ics nature taxable. Blount. See 
Tenures III. 12. 

GAVELMED, The duty or work of mowing graſs, 
or cutting of meadow land, required by the lord from his 
cultomary tenants ;3 Cor/uezudo falcandi que vocatur gavel- 
med. Somn. | 

GAVELCESTER, Sax. Sextarins Vectigalis.] A certain 
meaſure of rent-ale : and among ihe articles to be char- 
ged on the ſtewards and bailifts of the manors belonging 
to the che of Canterbury vn Kent, according to which 
they were to be accountab e, this of old was one; de gavel- 
ceiter curu/7roet bracini braciatt infra libertatem manericrum, 
e. unan lagenam && dimidiam cervifiv, This duty elſe- 
where occurs under the name of voice,; in lieu whereof 
the Abbot of Abingdon was wont of cuſtom to receive the 
penny mentioned by Se/den in his Diijercation annexed to 
Fleta, cap. 8. Nor does it differ from what is called o- 
gavel in the Gloſſary at the end of Hen. 1. Law's Sax. 
Die. | 

GAVEL:WERK, Sax.] Was either man opera, by 
the hands and perſon of the tenant, or carropera, by his 
carts or carriages. Philips of Purvey. J 

GAUGETUM, A gauge or ganging, done by the 
gauger; and the true Egli gauge is mentioned, in Rer. 


Parl. 32 Ed. 1, 
GAUGER, 


„„ 5 A. ©. 9 99. 


JT * 


GAV 


GAUGER, Gaugeator, Fr. gauchir, i. e. in gyrum tor- 
guere.] An officer appointed by the King, to examine all 
tuns, pipes, hogſheads, barrels and terces of wine, 
oil, honey, Oc. and to give them a mark of allowance, 
as containing lawful meaſure, before they are ſold in any 
place: and becaule his mark is a circle made with an iron 
inſtrument for that purpoſe, it ſeems to have its name from 
thence. Of this officer and his office, there are many 
ſtatutes ; as by Stat. 27 Ed. 3. cap. 8, all wines, Sc. 
imported, are to be gauged by the King's gargers, or their 
deputies. By Stat, 31 Ed. 3. c. 5, Selling wine be:ore 
gauged, incurs forfeiture of the value. And by Stet. 
23 {en. 6. cap. 15, the gauge-penny is to be paid gaugers, 
on pauging wines. The Sat. 31 Eliz. c. 8, ordained, 
that beer, c. imported, ſhall be gauged by the Maſter 
and Wardens of the Coopers' company. See ar. 12 Cer, 
3. c. 4. 

The wardens of the Coopers, ſhall attend to gange 
veſſels upon requelt, 23 Hen. 8. c. 4. Gaugers may take 
ſamples not exceeding halt a pint, 32 Geo. 2. c. 29. See 
titles Brewers : Exciſe. 

GEASPECIA. ln a charter of the privileges of New- 
caſtle upen Tyne, renewed anno 30 Eliz. we find furgiones, 
perpecias, (i. e. por poijes) delphinos, geaſpecia, viz, gram- 

41, — Co 

GEBURSCIP, Gedur/cipa ] Neighbourhood or adjoin- 
ing diſtrict. Leg. Edw. Confey/. cap. 1. 

GEBURUS, A country inhabitant of the ſame gebare- 


ſhip, or village; from the Sax, gebure, a carl ploughman, 


or farmer. Cowel, 

GELD, Geldum. Mulata; compenſatio delicti & pretium 
rei.] Hence, in our antient laws, Trergeld or wwereg la was 
uſed for the value or price of a man {lain ; and ofg0ld of 
a beaſt; likewiſe money or tribute ; for it is ſaid, Er fone 
auieti de geldis, danegeldis, horngelais, bloawwiia, We. Chart. 
Rich. 2. Priorat. de H. in Devon. Pat. 5 E. 4. Auge 
is the ſingle value of a thing, 7:-7g-/4, double value, Oc. 

GELDABLE, Geldabil:s.] That is liable to pay tax or 
tribute. Camden, dividing S into three parts, calls 
the firlt gelaable, becauſe ſubject to taxes; from which the 
other two parts were exempt, 25 being eccle/re donate, 
The word is mentioned in the Sa“. 27 Hen. 8. cap. 26. 
But in an old MS. it is expounded to be that land, or lord- 
ſhip, which is % di/triftione curiæ d iccam.“ 2 I. 701. 

GEMO !] E, Sax. i. e. cenwventus. An aſſembly. Leg. 
Edw. Conf. cap. 35. See Alderman: Lalamam: Folc mute: 
Mote: Wittena gemote: Parliament, 

GENEAT!!, Villarus; Regis Geneath, is the King's 
villain. LL. Iuæ, MS. cas. 19. 

GENERAL ISSUE, Is a plea ta the fact of Net Grzley, 
in criminal caſes, in order to trial, by the country, or by 
peers, &c. H. P. C. 254. In civil ſuits, there are va. 
rious pleas, which are general iflues, according to the 
ſpecies of the action, as in Tre,pajs, Net Guilty, in Cale 
on from, non Ait, & c. dee title Pleading. 

 GENERATIO. When an 0.d abbey, or religious houſe 
had ſpread i-le!f into many colonies, or depending cells, 
that iſſue or offspring of the mother monallery was called 
geueratio; quaſi proles & jobeles matricis domus. Annal. 
Waveri. 1232. 

GENERALE. The ſingle commons, or ordinary pro 
viſion of the religious, were termed gencale, as their 
general allowance, diitinguithed from heir pietantia, or 
Pittances ; which on extraordinary occaſions were thrown 


GES 


in as over commons. Theſe are deſcribed amongſt other 
cuſtoms. Cartular. Glaſfon. MS. fel. 10. 

GENERALS OF ORDERS, Chiefs of the ſeveral 
orders of monks, friars, and other religious ſocieties, 

GENEVA, A ftrong water or ſpirit, Vide Di//#llers. 

GEN ILEMAN, Genere/#s.} Is compounded of two 
languages, from the Fr. gentil, 1. e. hmeflus, vel honzffo loco 
natus, and the Sax. mm. a man; thus meaning a man 
well born. The 1:a/ians call thoſe gentil bomini whom we 
ityle gentleman; the French (heu quantum mutati !) under 
their ancient monarchy, diſtinguiſhed ſuch by the name 
of gentilbemme: and the Spaniards keep up to the mean- 
19g of the word, calling him Hidalgo or % d alga, who 
is the ſon of a man of account; ſo that gentlemen are ſuch 
whom their blood or race doth make known. 

Under the denomination of Gentlemen, are compriſed 
all above yeomen: whereby noblemen are truly called 
Gentlemen. Smith de Rep Ang. lib. 1. cc. 20, 21. A 
Gentleman 1s generally defined to be one, who, with- 
out any title, bears a coat of arms, or whoſe anceſtors 


have been freemen ; and by the coat that a Gentleman 


giveth, he is known to be, or not to be, deſcended from 
thoſe of his name, that lived many hundred years ſince. 

There is ſaid to be a Gentleman by office, and in re- 
putation, as well as thoſe that are born ſuch. 2 7:7. 668. 
And we read that J. King ſlen was made a Gentleman by 
King Rich. II. Pat. 13 R. 2. par. 1. Gentilis h:mo for a 
Gentleman, was adjudged a good addition. Hil. 27 Ea. 3. 
But the addition of eſquire, or Gentleman, was rare be- 
fore 1 Hen. f. tho? that of knight is very ancient. 2 Ig. 
595, 657. See title Precedency. 

GENTLEWOMAN, gerere/a.] Is a good addition 
for the eſtate and degree of a woman, as generous is for 
that of a man; and if a Gentlewoman be named // inter in 
any original writ, appeal, Wc. it hath been held that ſhe 
may abate and quaſh the fame. 2 1%. 668. But it ſeems 
that Sy»in/er is in genera), a good addition, for an un- 
married woman, as fingie <voman 15, for one who being 
unmarried hath had a ba/tard. 

GENTILITY, gentilitas.] Is loft by attainder of trea- 
ſon, or felony, by which perſons become baſe and igno- 
ble, Oc. 

GENU. A generation. —Saccat Rthelbaldo 0% 
guiuta Genu. Malmfb. Eb. 1 

GENUS, Lat.] The general ſtock, extraction, Sc. as 
the word office in law is the genus, or general ; but the 
Sheriff, Sc. is the Hecits of it, or particular. 2 L:2. 
Abr. 828. 

Gents, among metaphyſicians and logicians, denotes 
a number of beings, which agree in certain general pro- 
perties, common to them all; io that a genzs is, in fact, 
only an aa idea, expreſted by ſome general name or 
term; or rather a general name or term, to fignify 
what is called an rad idea. 

GEORGE NOBLE, A piece of gold, current at fix 
thillings and eight-pence, in the reign of King Heu. VII. 
Leowndes's Lay upon Coins, p. 41. 

GEORGIA, In America, its colony eſtabliſhed, by fat. 
6 C. 2. c. 25. F$7. Seetitie Flantations. 


GEKRSUMA, See Carjummune. : 
GUSTU ET FAMA, An antient writ. where a per- 
ſon's gond behaviour was impeached, now ut of uſe. 
Lamb. Etircn, lib. 4. cap. 14. Sce Sarety fer the Pence. 
GEWINED4A, 


G E. 
GEWINEDA, Sax. ] The public convention of the 


people, to decide a cauſe: et pax quam allermanus Regis 
in quinque bergorum gewineda dabit emendatur 12 libris. 
LL. Zthelred. cap. 1. ; 
SEWITNESS4A, The giving of evidence. Leg. Ethe!. 
cap. 1. apud Brompton. 


GIFT, donum, donatio.] A conveyance, which paſſeth 
either lands or goods. A Gift is of a larger extent than a 
Grant, being applied to things moveable and immcveable; 
yet as to things immoveable, when ſtrictly taken, it is ap- 
plicable only to lands and tenements given in tail; but 
gifts and grants are ſaid to be alike in nature and often 
confounded. HY/oed's In/?. 260. 

The conveyance of /anss by Gi/t is properly applied to 


the creation of an eſtate-tail, as Feoffment is to that o 


an eſtate in fee, and Leaſe to that of an eſtate for life or 
years. It differs in nothing from a feoffment but in the 
nature of the eſtate paſſing by it: for the operative words 
of conveyance in this caſe are Do, or Dedi—1 give, or 
Have given; and Gifts in tail are equally imperfect with - 
out livery of ſeifin as feoffments in fee ſimple. Lit. & 59. 
And this is the only diſtinction that Litileton ſeems to take 
when he ſays, it is to be underſtood that there is feoffor 
and feoffee ; donor and donee ; leffor and leflee.” Litt. 
$57 ; viz. feoffor is applied to a feoffment in fee-fimple ; 
donor to a Gift in tail, and leſſor to a leaſe for life or 
years or at will. In common acceptation Gifts are fre- 
quently confounded with Grants. See title Grant. 2 Comm. 
316. c. 20. 
. or Grants for the transferring of per/ona! property 
are thus to be diſlinguiſned from each other: that Gifts 
are always gratuitous; Grants are upon ſome conſider- 
ation or equivalent: and they may be divided with regard 
to their ſubject matter into Gifts or grants of chattels 
real, and Gifts or grants of chattels perſonal. Un- 
der the former head may be included all leaſes for 
years of land, afiignments and ſurrenders of theſe 
leaſes; and all the other methods of conveying an 
eſtate leſs than frechold. See this Did. titles Deed; Con- 
weyance; Ejiate. Theſe however very ſeldom carry the 
outward appearance of a Gift, however freely beſtowed : 
being uſually expreſſed to be made in conſideration of 
blood, or natural affeQion ; or of 55. or 10s. nomi- 
nally paid to the Grantor: and in caſe of leaſes, always 
reſervirſg a rent, though it be but a pepper corn; any of 
which conſiderations will in the eye of the law convert 
the giſt, if executed, into a grant: if not executed, into 
a contract. 2 Comm. 440. c. 30. : 
Grants or Gifts of chattels-perſonal are the act of 
transferring the right and the poſſeſſion of them, whereby 
one man renounces, and another immediately acquires, all 
title and intereſt therein: which may be done either in 
writing or by word of mouth, atteſted by ſufficient evi- 
dence, of which the delivery of poſſeſſion is the ſtrongeſt 
and molt eſſential. But this conveyance, when merely 
voluntary, is ſomewhat ſuſpicious : and is uſually con- 
ſtrued to be fraudulent, if creditors or others become 
ſufferers thereby; and particularly, by Stat. 3 II. 7. c. 4, 
all deeds of gift of goods, made in truſt to the ule of the 
donor ſhall be void, becauſe otherwiſe perſons might be 
tempted to commit treaſon or felony without danger of 
forfeiture: and the creditors of the donor might alſo be 
defrauded. 


gift of chattels as well as lands with an intent to defraud 


creditors or others, ſhall be void as againſt ſuch perſons 


2 


And by Stat. 13 Elix. c. 5, every grant or 


r. 


to whom ſuch fraud Would be prejudicial, but as agaiaſt 
the grantor or giver himſelf ſnall Rand good and effectu. 
al: and all perſons, partakers in, or privy to ſuch 
frauculent grants, ſhall forfeit the whole value of the 
goods, one moiety to the King, and the other to the 
party grieved; and alſo on convittion ſuffer half a year's 
impriſonment. See 3 Rep. 82: and this Dict. title Haug, 
A true and proper Gift or Grant is always accompani— 
ed with delivery of poſſeſſion, and takes effect immedi. 
ately: as if A. gives to B. 100 J. or a flock of ſheep, and 
puts him in poſſeſſion of them direQly, it is then a gift 
executed in the Gonee ; and it is not in the donor's power 
* retract it, though he did it wichout any conſideration 
or tecom pence; ent. icq; unleſs it be prejudicial to 
creditors, or the donor were under any legal incapacity, 
as 1afancy, covertuie, dureſs, or the like: or it he were 
drawn in, Circumvented, or impoſed upon, by falſe 
pretences, ebrieiy, or ſurpriſe. But if the Gift does not 
take effect by delivery of immediate poſſeſlion, it is then 
not properly a Gift but a contract; and this a man can- 
not be compelled to pe:!orm, but upon good and ſuf. 
ficient confideration. 2 Comm. 441. c. 30. See this Dick. 
title 4/amp/it: Confederation: Contract. 
A Gift may be by deed, in word, or in /aw: all goods 
and chattels perſonal may be given without deed, excepr 
in ſome ſpecial cafes; and a free Gift is good withou: 


. conſideration. Perk. 57. 


Whenever any Gift hall be made, in ſatisfaction of a 
debt, it is proper to make it in a public manner before 
neighbours, that the goods and chattels be appraiſed to 
the full value, and the Gift expreſ:ly made in ſatisfaction 
of the debt; and that on the Gift, the donee take poſ- 
ſeſſion of them, Cc. Hel. 230. See title Fraud. 

If a man intending to give a jewel to another, ſay to 
him, Here I give you my ring with the ruby in it, Oc. 
and with his own hand delivers it to the party, this will 
be a good gift; no:twithilanding the ring bear any other 
jewel, being delivered by the party nimſelf, to the perſon 
to whom given. And if a perſon give a horſe to another, be- 
ing preſent, and bid him take the horſe, though he call 
the man by a wrong ame, it will be a good Gift; but 
it would be otherwiſe if the horle were delivered for the 
uſe of another perion, being abſent: there a miſtake of 
the name would alter the caſe. Bac. Max. 87. A Gift 
muſt be certain; therefore to give or grant another h's 
horſes or cows, that may be ſpared, will be void ; 
though if one give to A. B. his horſe, or his cow, he may 
take which he will. Bro. Done go. 

As to Gifts in Izw, when a man is married to a wo- 
man, all her goods and chattels by gift in law become 
the huſband's; but then he is liable for her debts : ſo 
if a man is made executor, the law gives him all the 
goods and chattels of the teſtator, ſubject to his debts, 
1 Iiſt. 351. See titles Baron and Feme :; Executor. 

If a perſon make a ſuit of cloaths for another, and put 
it upon him to uſe and wear, this will be a gift or grant in 
law of the apparel made. Co. Lil. 351. This mult mean 
if there was not any employment, and it the taylor, there- 
fore, meant to give the cloaths. 

A man by deed did give and grant, bargain and ſell, 
alien, enfeaff and confirm to his daughter certain lands: 
but no conſideration of money was mentioned, nor was 
the deed inrolled; there was likewiſe no conſideration 
of natural affection expreſied, (other than what was 

implied 


„ „„ „% Wis bad as 


oa os fifw. 
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GIFT, 


implied in naming the grantee his davghter,) and there was 
no livery indorſed, or any found to have been made; nor 
was the daughter in poſſeſlion at the time of the deed 
made: and in B. R. it was adjudged by the court that 
the deed was good, and carried the ellate to the daugh- 
ter by way of covenant to ſtand ſeiſel, Sc. 1 d. 157. 
The words give and grant, in deeds of Gift, Sc. of 
things which lie in grant, will amount unto a grant, a 
feoffment, a Gift, releaſe, conhrmation or ſurrender, at 
the election of the party, and may be pleaded as a Gift, or 
rant, releaſe, Sc. at his election Co. Lit. 301. And 
words ſhall be marſhalled ſo in Gifts and grants, that 
where they cannot take efect according to the letter, the 
law will make ſuch contiretion as that the Gift by poſſi- 
bility may take effect: beniy ne ſunt inter pretationes char - 
tarum propter fimplicitatem laicorum. Co. Lit. 183. If a 
perſen gives or grants land. and does not ſay in what pariſh 
or county it lies; yet if there be any other thing to de- 


ſcride it, as lately belonging to ſuch a perſon, Sc. or other 


circumſtantial matter, it may be averred where the land 
lieth, and ſo the Gift be good. Bro. Grant 53: 9 Rep. 47. 
All corporeal and immoveable things that he in livery, 
ſuch as manors, meſſuages, cottages, lands, woods, and 


the like, may be given and granted in fee, for life, or 


years at firſt; and be aſſignable over after, from man 
to man in infinitum. 1 Rol. Abr. 44, And where a man 


gives and grants wood to another on his lands, or 20 5. | 


for it to be received out of the ſame lands, Sc. here the 
wood paſſes by the Gift preſently, with power to chuoſe 
to have the money. 1 Rel. Ar. 37. A deed of Gift of 
lands or goods may be made upon condition; and on a 
Gift or ſale of goods, the delivery of 64. or a ſpoon, 
&c. is a good /ci/in of the whole. II v, I. 234. See 
titles Conveyance ; Fraud; Deed; Grant 5; Eftaie 3 Limita- 
tion, Cc. s ; 

GiFTA AQUA, The ſtream of water to a mill.— 
Mon. Angl. tom. 3. 

GIGMILLS, A kind of fulling mills for fulling and 
burling of woollen cloth, prohibited by Stat. 5 & 6 Ed. 


6. c. 22. 


GILD, A fraternity, or company, c. See Guild. 

GILDA MERCATORIA, A mercantile meeting or 
aſſembly. If the King grants to a ſet of men to have 
gildam mercutoriam, this is alone ſufficient to incorporate 
and eſtabliſh them for ever. 10 Rep. 30: 1 Ro. 40. 513. 
See titles Corporation; Guild. ; 

GILDING METALS. By certain ancient ſtatutes, 


now obſolete, the gilding any metal but filver, and 


church ornaments; or filvering any thing except the | 


apparel of peers, &c, and metal for knights? ſpurs, is 
liable to forteiture of ten times the value, and a year's 
impriſonment. None ſhall gild rings or other things 
made of copper or latten, on paia to forfeit 5 7. to the 
King, and damages to the party deceived, For gilding 
ſilver wares, no perſon may take above 45. 8d. for a 
pound of troy weight, under penalties. Srats. 5 U. 4. c. 
13: 2 H. 5. c. 4: 8 H. 5. c. 3. See titles Cold Lace; Gold- 


ſmiths. 


GIS ARMS, ox GUISARMES, An halbert or hand- 
ax, from the Lat. bis arma, becauſe it wounds on both 
ſides. Skene—Spelm, It is mentioned in the ſtatute 13 
Ed. 1. c. 6. 

GIST or ACTION, From the Fr. g, is the cauſe 


GLEBE, 


thereof, without which it is not maintainable. 5 Nd. 


305. See title ation 

GLADIOLUM, A little ſword or dagger; a! ſo akiad 
of ſedge. Ma, Paris. 1206. 

GLAaDIUS. % g/a4, is mentioned in our Latin au- 
thors, and the Nan laws; it nenifies a ſupreme ju- 
riidiction. C. And it is faid that from hence, at the 
creation of an earl, be is g/adio fuccinclut; tofignity that 
he had a joriſdifiion over the county of which he was 
made earl. See Pleas of the Sword. 

GLAIRE, .] A ſword, lance, or horſeman's flaf, 

Gleyre was one of the weapons allowed the contending par- 
ties in a trial by Combat. Qu g. Fur! 22 79. 
* GLASS, Certain duties granted on al! glaſs ware, 
Fc. by Stet E& 7 WW. z; which duties were continued 
for ever by a ſubſequent ad; But were afterwards taken 
off, by Stat. 10 and 11 M. 3. cap. 18. By Stat. 19 Geo. 
2. cap. 12, An exciſe duty is laid upon glaſs of 8 d. per 
pound, upon all crown, plate, and flint glaſs imported; 
2 d. per pound on green glaſs imported, and 2 5. per 
dozen on flaſks and bottles imported ; and on all mate- 
rials or metal uſed in making crown, plate or flint glaſs 
9s. 4d. per hogſhead; and for making common bottles, 
or green glaſs 25. 4d. per hogſhead; and higher duties 
by ſubſequent acis. 

GLASS-MEN, Are reckoned amongſt wandering 
rogues and vagrants, by the old ſtatutes, 39 Elix. c. 17: 
1 Face I. e. 7. 

GLAVEA, An hand dart. Blount. 

GLEANING, LEASING oz LESING, From Fr. 
C/ainer, gan grauer; collizere graua.—Teuton. Abrleſen, 
ex ahr, /pica, & leſen, collizere,—MMinſbew in v. Glan. ] It 
hath been ſaid, that by the Common- law and cuſtom of 
Eugland, the poor are allowed to enter and glean upon 
another's ground, after the harveſt, without being guilty 
of treſpais; which humane proviſion ſeems borrowed 
from the Mze/aical law. 3 Comm. 212, 213: Trials per pais 
c. 15. 438, 534. 

But it is now poſitively ſettled by a ſolemn judgment of 
the Court of Common Pleas that a right to glean in the 
harveſt-Held cannot be claimed by any perſon at Com- 
mon- law. Neither have the poor of a pariſh, legally 
ſettled, ſuch right. Gould . diſſented from this opinion, 
quoting the paſſages in the Moſaical law, ( Lew. c. 19. 
VV. 9, 10] c. 23. v. 22. and See Deut. c. 24. v. 19,) and 
4 Bur. 1927, together with the recognition of the cui- 
tom or privilege in a private act of parliament for an in- 
cloſure in Ba//ng/c4e pariſh. The other Judges however 
were cf opinion that it would be dangerous and impo- 
litic to admit Gleaning to be @ right, and in fact would 
be prejudicial to the poor themſelves, now provided for 
under various poſitive ſtatutes. They alſo remarked” 
that the cuſtom of Gleaning or Leafing was various in 
various places, and was in many places reſtricted to par- 
ticular corn, and could not therefore be ſet up as an uni- 
verſal Common-law right; that it would be opening 
a tempting door, to fraud and idleneſs, and had never 
been {ſpecifically recognized by any judicial determination, 
1 H. Black. Rep. 5l—063. | 

GLEBE, g/eba.] Church-land ; molt commonly taken 
for the land belonging to a pariſh church, beſides the 
tithes. I any parſon, vicar, &c. hath cauſed any of bis 
Glebe-land to be manured and won at his own cotts, 


for which the aQion lieth; the ground and foundation “ with any corn or grain, the incumbents ra deviſe all 
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GLE BE. 


the profits and corn growing upon the ſaid Glebe by wil, 
under Stat. 28 Hen, 8. c. II. And if a parion ſows his Glebe 
and dies, the executors ſhall have the corn ſown by the 
teſtator. But if the Glebe be in the hands of a tenant, 
and the parſon dies after ſeverance of the corn, and be- 
fore his rent due; it is ſaid, neither the parſon's execu 

tors, nor the ſacceſſor, can claim the rent, but the tevant 


may retain it, and alſo the crop, unleſs there be a ſpe- 


cia] covenant for the payment to the parſon's executors 
proportionably, Sc. Weds Inft. 163. Sed qu; If this cafe 
would not come within the equity of Stat. 11 Geo. 2. c. 
19./ 15, which gives right of action to the repreſenta- 
tive of tenaut for life, for any portion of rent in arrear at 
the time of his death? 

Exchange of Glebe land, will not bind the ſucceſſor. 
Noy 5. 

Prohibition was moved for to a parſon for digging new 
coal-mines in his Glebe, and alſo for felling trees; for it 
is waſte, and prohibited by the ſtatute de or profpiernend” 
@rbores, Ec, The court held it lay not for the mines; tor 
then no mines in Glebe could ever be opened. Lev. 107. 

By the ſaid Stat 28 H. 8. c. 11, Every ſucceſſor, on a 
month's warning, after induction, ſhall have the manſion- 
houſe and the Glebe belonging thereto, not ſown at the 
time of the predeceſſor's death. He that is inſtituted may 
enter into the Glebe- land before induction, and has right 


to have itagainit any ſtranger; per Coke Ch. J. Ro, R. 192. 


There is a writ grounded on the Srar. orticul: cleri, 
cap. 6; where Aa parion is diſtrained in his Glebe-lands 


by ſheriffs, or other officers ; againſt whom attachment 
ſhall iſſue. New Nat. Br. 386, 387. See titles Par/on; 


Ficar ; Church; Tithes, Ic. 

GLEBARLE, Turts dug out of the ground.—/: 
Syluis, Campis, Semitis, Moris, Glebariis, &c. 

GLISCY WA, An old Saxer word for a Fraternity. 
Leg. Athelfian. cap. 12. | 

GLOMERELLS, Commiſſaries appointed to deter- 
mine differences between ſcholars of a $Shvo/ or Univer/ity, 
and the townimen of the place: in the edict of the 
biſhop of Ely, anno 1276, there is mention of the Maſfer 
of the Glomerells. | 

GLOVE-SILVER. Money cuſtomarily given to ſer- 
vants to buy them gloves, as an encouragement for their 
labours.—Glwe money has been alſo applied to extraordi— 
nary rewards given to officers of courts, Sc. It is 
now given on the circuits, by the barriſters, to the 
judges? crier. 

GLOVES. The Sat. 6 Gee. 3. c. 19, reſtrains the im- 
portation and ſale of foreign Gloves and mitts: and one 
ſeaion of the Stat. 25 Geo. 3.c 55. alſo reſtrains the 
importation of foreign lea her not completely made into 
Gloves, but cut into ſhapes, or tranks.— By this latter 
act a ſtamp duty was impoſed on Gloves fold, which is 
now repealed. 

GLYN, A valley; according to the book of Dome/day. 

GO. This word is ſometimes uſed in a judicial ſigni- 
fication, as to go without day, is to be diſmiſſed the court ; 


ſo in old phraſe, to go to God. Broke Kiteh. 190. 


GOATS, No man may common goats within the 


foreſt without eſpecial warrant. Meta, Capriolus non ff 


beftia venutionis foreſtæ. Manwood"s Foreft Laws, cap. 25. 
numb. 3. See title Common. 


GOAT'S HAIR, To what duties liable, 4 WV & \ 


I. c. 5. 


as. 


GOLD 


GOD-BOTT, Sr An ecclefiaftical or church fine, 
paid for crimes and offences committed againſt God. 

. GOD-GULD, That which-is offered to God, or his 
ſervice. Sar. | 

GOD AR RELIGION, Opences agaigſt. Apoſtacy 13 
en offence againit God and religion, It was formerly the 
object enly of the Eccleſiaſtical coarts, which corrected 
tae 0iF-nder pro ſalute au mr. But now, by Sat. g Y 19 
. 3 c. 32, It any p:rfon educated in, or having made 
profeflion of, the Chriſtian religion, ſhall by writing, 
printing, teaching, or adi/ed ſpeaking, deny the Chriſ- 
tian religion to be true, or the Holy Scriptures to be of 
divine authority, he ſhall upon the firſt offence be rea- 
dered incapable to hold any office or place of truſt; and 
tor the ſecond, be rendered incapable of bringing any 
action, being guardian, executor, legatee, cr purchaſer 
of lands, and ſhall ſuffer three years“ impriſonment with- 
out bail. To give room however for repentance, if with- 
in four months after the firſt conviction the delinquent 
will in open court publickly renounce his error, he is 
diſcharged for that once, from all diſabilities. 

Hereſy is another offence, for which the offender is 
ſubje& only to eccleſiaſtical cenſure, by Star. 29 Car, 
2. c. 9. See 4 Comm 42, 6g. As to Reviling of the ordi- 
nances, Noneconformity, Blaſphemy, Swearing and C 17 75 
ing, Witc Beraft, Religious Impoſtors, Simony, Sabbuth-breakt. 
ing, Druntenneſ; and Lewadne/; ; and this Dit. under thoſe 
ſeveral titles. | 

GOLDA, A mine, according to Blount. Mon. Arg. 
tom. Z. pag. 610. | 

GOLD axD SILVER LACE and Thread. Perſons that 
ſel] orrice lace, mixed with other metal or materials than 
gold, filver, ſilk and vellum, ſhall forfeit 25. 64. for 
every ounce: and there ſhall be allowed at leaſt ſix ounces 
of gold and filver prepared and reduced into plate, to 
cover four ounces of ſilk, except large twilt, frize, Oc. 
And laying the ſame on greater proportions of the ſilk, 
or in any other manner than directed, incurs the like for- 
feiture of 25. 6 d. the ounce. Copper, and lace inferior 
to A ver, is to be ſpun upon thread, yarn or incle, and 
not on ſilk; but this does not extend to Tine! apparel, 
uſed in theatres, No gold or filver lace, thread, fringe 
or wire, Sc. may be imported, on pain of beipg for- 
feited and burnt, and 100 “. penalty. Sat. 15 Gro 2. 
c. 20. See 28 Geo. 3. c 7. The importation and making 
up'of gold and filver lace, embroidery, brocade, Sc. is 
prohibited, by Sat. 22 Geo. 2. c. 36. See further titles 
IWire- Drawers : Embroidery : Navigation-./ts, 

GOLDSMITHS. G and //ver manutaQures are to 
be aſſayed by the warden of the Go/z/miths? Company in 
Lendin, and marked; and gold is to be of a certain touch. 
Stat. 28 E. 1. c. 20. By Stat. 37 E. 3. c. 7, Geld/miths 
were to have their own marks on plate, after the ſurvey- 
ors have made their aſſay; aud falſe metal was to be 
ſeized and forfeited to the King. Work of filver made 
by Gold/miths, Oc. is to be as fine as Sterling, except the 
ſolder neceſſary ; and marking other work, incurs a for- 
feiture of double value. Sat. 2 H. 6. c. 14. 

Goldſmiths, ſhall not take above 1-5. the ounce of gold 
beſide the faſhion, more than the buyer may be allowed 
for it at the King's exchange: and if the work of any Gold- 
ſmith be marked and allowed by the maſter and wardens 
of the myſtery, and afterwards found faulty; the wardens 

| and 


COLD 
«nd corporation ſhall forfeit the value of the thing fo fold 
or exchanged. Stat. 18 Elis. c. 15 

Molten filver is not to be tranſported by Gclaſmiths be- 
fore it is marked at Gold/mith;* Hall, and a cęrliſ ate made 
thereof on oath; and officers of the Cuitoms may ſeize 
ſilver ſhipped otherwiſe. S/a7.6t9 7 W. 3. . 17, Ihe 
cities of Jer, Excter, Eriſtil, Che/ter, Narwich, and town 
of Newcaſtle, are alſo appointed places tor aftaying and 
marking wrought plate cf Go!djmirhs, Ee. Stats. 12 WW. 
3. c. 4: 1 Ann. c. 9. 

A duty 1s granted on ſilver plate of 64. per ounce; and 
Gold/milhs are to make entries thereot with the weight, 
on pain of 100 J. Sc. And Gola/niths mult work their 
plate according to the old Zandird; wich 1s to be rouch- 
ed, aſſayed and marked betore expoied to ſale. . 6 
Geo. 1. c. 11. 

Gold plate made by Go/.4/1nirhs ſhall contain 22 carrrats 
of fine gold: and filver plate 11 ounces and two penny- 
weight ot filver, in every pound troy, or they forteit 10 /. 
And no Goldſmith ſhall fell any ſuch plate, until marked 
with the firſt letters of the maker's chriſtian and ſurname, 
the marks of the city of London being the leopard's head, 
lion paſſant, ©. and thoſe made uic of by the affayers 
at York, Exeter, Oc. All perſons making plate, are to 
enter their marks, names and places of abode in the ailay- 
office; they are ikewiſe to ſend with the plate required 
to be marked, a particular account thereof, in order to 
be entered, Sc. or forfeit 5 /. The Ahe, determine 
what ſolder is neceſſary about plate, and judge of the 
- workmanſhip, and for good cauſe may retuie to aſſay it; 
and if any parcel be diſcovered of a coarſer allay than 
the ſtandard, it may be broke and Cefaced; allo the fees 
for aſſaying and marking are particularly limited, &c, 
Stat. 12 Geo. 2. c. 26. See further title Pire-arawers. 


GOLDWIT, ox GOLD WICH, Perhaps a golden 


mulct; in the records of the Tower, there is mention of 
conſuetudo vocata, Goldwith we! Goldwich. 

GOLIARDUS, A jeſter or buttvon. Mat. Paris. 1229. 

GOOD ABEARING, Bonus Gus. | Signikes an exact 
carriage or behaviour of a ſubject towards the King and 
the people; whereunto ſome perſons, upon their milbe- 
haviour are bound; and he that is bound to this, is 
ſaid io be more ſtrictly bound than to the peace; becauſe 
where the peace is not broken, the ſurety ds bono get 
may be forfeited by the number cf a man's company, 
or by their weapons. Lamb. Eiren. lib, 2. c. 2: See Stat, 
34 Ed. 3. c. 1. | 

GOOD BEHAVIOUR, Surety for the Good behaviour 
is ſurety for the peace, and differs very little from Good 
abcaring, A Juſtice of peace may demand it ex icio, 
according to his diſcretion, neu he lees cauſe; or at 
the requeſt of any other under the King's protection: 
his warrant alſo is to be iſſued when he is commanued to 
do it by writ of /upplicawit out of Chancery or B. &. See 
further titles © ufices ff Peace and Surety of the Peace; at 
large. 

GOOD CONSIDERATION, See Confideratior. 

GOODS and CHAT'IELS, Bora & cattalla, See 
Chattels. | 

GCOLE, Fr. Goul-t.] A breach in a ſea-bank or 
wall; or a paſlage worn by the flux and reftux of the lea. 
Stat. 16 & 17 Car. 2. c. 11. | 

GORCE, From Fr. Gor/.] A wear: by Sac. 25 Z. 3. 
4. 4. 6. 4. it is ordained, that all Gorces, mills, wears, &. 


GOVERNMENT, 


levied and ſet up, whereby the King's ſhips and boats 
are diſturbed and cannot paſs in any river, thall be ntterly 
pulled down, without being renewed. Sir Zdward G1 
derives this word from Gungtes, a deep pit of water, ant 
calls it a H, or G; but this {eems to be a millake, 
for in Daus an it is ce Gorrt ana Gore, the French 
word for a vicar. Co. Lit. 5. 

OK, A narrow ilþ of ground. Pars:h. Aztig. 293. 


GO1E, Six. (reotan, i. e. Fundere.} A ditch, fluice ur 


gutter, mentioned in fat. 23 H. 8 c. 5. 


GOVERNMENT. 

By this word, in common ſpeech, is underſtood the Con- 
ſtitution of dur country as exerciſed, according to the 
principles of Limited Monarchy, under the Legiſlature of 
King, Lords and Commons. bor the principles of this 
Covernment sad Contlitution, and its peculiarexcePencies 
in preference to all others, fee this Dick. Halli; and 
particularly under titles Xing; Parliament; Treaſon ; Te- 
nure ; Haveas Corpus ; Liberties ; Fury ; and other a ppohte 
ticles, 

When Civil Society 15 once formed, Government at the 
ſame time reiuits of cdurſe, as neceſſary to preſerve and 


to keep that ioctety in order. Unleis ſome Superior be 


conilituted, Whote commands and deciſions all the mem- 
bers are bound to obey, they would ſtill remain as in a 
itate of nature wiinoat any judge upon earth to define 
their rights and redreſs their wrongs, But as all the 
members whica compole this ſociety were naturally equal, 
it may be alced, in whoſe hands are the reins of Go- 
verument to be entruited ? To this the general anſwer is 
ealy; but the application of it to particular caſes has 
occaſioned one half of thoſe miſchiets, which are apt to 
proceed from m:iguided poliucal zeal. In general, all 
mankind will agree that Government ſhould be repoſed 
in ſuch perſons, in whom thoſe qualities are moſt likely 
to be found, che pertection of which is among the at- 
tributes of him who is emphatically ſtiled The S/renre 
Being; the three grand requiſites of wiſdom, of goodne(s 
and of power: wiidom to diicern the real intereſt of the 
community; goodneſs to endeavour always to purſue 
that real intereſt ; and ſtrength or power, to carry this 
knowledge and intention into action. Theſe are the na- 
tural foundations of Sovereignty, and theſe are the re- 
quifites that ought to be found in every well conlticuted 
frame of Government, 

How the ſeveral forms of Government we now ſee in 
the world at fir actually began, is matter of great un- 
certainty, and has occaitonea infinite diipates. However 
they began, or by what right ſoever they ſubfilt, there 
is aud mui be in all of them a Supreme, irreſiſtible, abfo- 
late, uncontrolled authority, in which the ura e in- 
perii, or the rights of Sovereignty reſide. And this au— 
taority is placed in thoſe hands wherein, {according to the 
opinion ct the tounders of ſuch reſpective States, either 
expreisly given or collected, from their tacit approbation,) 
tae qualities requiſite for ſupremacy, witdom, goodus ls, 
and power, are the molt likely to ve found, 

Ihe political writers of antiquity will not allow mare 
than thice zegular forms of government, he firit when 
the Sovereign Power is lodged in an aggregate aſſe mbly 


caniitling 01 ail the free members of a comiunity, bh 


is called a ZVemecracy; the ſecond when it is joaped in a 
council, compoſed of ſelect members, and then it is 
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ſtiled an 4Hifocracy z the laſt when it 15 entruſted in the 


hands of a ſingle perſon, and then it takes the name of 


a Monarchy. All other ſpecies of Government, they ſay 
are either corruptions of, or reducible to, theſe three. 

By the Sovereign Power, is meant the power of making 
laws; for wherever that power reſides, all others mult 
conform to, and be direQed by it, whatever appearance 
the outward form and adminiſtration of the Government 
may put on. For it is at any time at the option of the Le- 
giſlature to alter chat form and adminiſtration by a new 
edict or rule, and to put the execution of the laws into 
whatever hands it pleaſes; by conſtituting one or a few, 
or many executive magiſtrates: and all the other powers 
of the State muſt obey the legiſlative power in the diſ- 
charge of their ſeveral functions, or elſe the Conſtitution 
is at an end. 

In a Democracy, where the right of making laws re- 
ſides in the People at large, public virtue, or goodneſs 
of intention is more likely to be found, than either of 
the other qualities of Government. Popular aliemblies 
are frequently fooliſh in their contrivance, and weak in 
their execution; but generally mean to do the thing that 
is night and juit, and have always a degree of patriotiſm 
or public ſpirit, In Ariftecracies there is more wiſdom 
to be found, than in the other frames of Government ; 
being compoſed, or intended to be compoſed, of the 
moſt experienced citizens. But there is leſs honeſty than 
in a Republic, and leſs ſtrength than in a Monarchy. A 
Monarchy is indeed the moſt powerful of any; for by the 
entire conjunction of the legiſlative and executive powers 
all the ſinews of Government are knit together, and 
united in the hand of the Prince; but then [in abſolute 
Monarchies] there is imminent danger of his employing 
that ſtrength to improvident or oppreſſive purpoſes. 

Thus theſe three ſpecies of Government have, all of 
them, their ſeveral perfedions and imperfections. Demo- 
cracies are uſually the bef calculated to direct the end of 
a law, Ariſtocracies to invent the means by which that end 
ſhall be obtained; and Monarchies to carry thole means 
into execution. The antients, had in general no idea 
of any other permanent form of Government but theſe 
three: for though Cicero declares himſelf of opinion, 
40 ee optime conf! itutam rempublicam, gue ex tribus generibus 
illis, regali, optimo, et popular, fit moaice confuſa, yer 
Tacitus treats this notion of a mixed Government, formed 
out of them all, and partaking of the advantages of 
each, as a wa Hr whim, and one that, if effected, 

ever be laing or ſecure. 

1 8 happily for 5 of this Hand, THe BRITISH Con- 
£TITUTION has long remained, and it 1s to be hoped will 
long continue, a ſtanding exception to the truth of chis ob- 
ſervation. For, as with us, the Executive Power of the 
laws is lodged in a ſingle perſon, they have all the ad- 

0 
ee abſolute Monarchy: and as the Legiſlature of 
this kingdom is intruſted to three diſtinct powers, entire- 
ly independent of each other; firit the King; ſecondly 
the Lords ſpiritual and temporal, which is an Ariſtocra- 
zical aſſembly of perſons ſelected for their piety, their 
birth, their wiſdom, their valour, or their property; and 
thirdly, the Houſe of Commons, freely choſen by the 
People from among themſelves, which makes it a kind of 
Democracy: as this aggregate body, actuated by differ- 
ent ſprings, and attentive to different intereſts, compoſes 
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the Britih Poritanicit, and hos the ſepreme diſpoſal of 
every thing; there can be no inconvenience attempted 
by either of the thre? branches, but which will be with. 
ſtood by one of the other two; each branch being armed 
with a negative power, ſuflicient to repel any innovation 
wich it ſhall think incxpedieat or dangerous. 

Here then is lodged the ' Sovereignty of the Britiſh Cin. 


ſlitulion; and lodged as beneficially as is poflible for 
Society. Fer in no other ſhape could we be fo certain ef 


tinding the three great qualities of Government ſo well 
ard fo happily united, [f the ſupreme power were lodoed 
in any ef the three branches ſeparately, we mult be cy. 
poſed to the inconveniences, of either Abſolute Monar- 
cdy, Ariftocracv, or Democracy, and ſo want two of the 
three principal ingredients of good- policy, either virtue 
wildom, or power. If it were lodged in any two of 
tae branches; for inſtance in the King and houſe of 
Lords, our laws might be providentially made, and well 
executed, but they might not have always the good of 
the people in view: If lodged in the King and Commons, 
we ſhould want that circumipeRion and mediatory caution 
which the wiſdom of the Peers is to afford: if the 
ſupreme rights of Legiſlature were lodged in the two 
houſes only, and the King had no negative upon thei 
proceeding, they might be tempted tò incroach upon 
the. royal prerogative, or perhaps to aboliſh the kingly 
office, and thereby weaken (if not totally deſt-oy) the 
ſtrength of the Executive Power. But the conſtitutions! 
Government of this Iſland is ſo admirably tempered and 
compounded, that nothing can endanger or hurt ic, but 
deftroying the equilibrium of power between one branch 
of the Legiſlature and the reſt. For if ever it ſhould 
happen that the independence of ay one of the three ſhould 
be loſt, or that it ſhould become ſubſervient to the views 
of either of the other two, there would ſoon be an end 
of our Conſtitution. 1 Comm. 48,—5 2. Introd. 

The effect of ſo dire a change, or the means of judging 
whether in any ſuppoſable event, it may or may not have 
taken place, is a theme that may ſerve to agitate politi- 
cians, but which it would not be proper to diſcuſs in this 
place. Revolutions in Government are ſubject to no fixed 
previous laws; and the dreadful experience of France at 
this moment, (Odober 1794) will teach every true lover 
of the Bri1iþ Conſtitution to be cautious of violatiag its 
principles, either through too fond an attachnient to the 
perfor or privileges of the Monarch, or too ardent and dan- 
gerous a zeal for the Liberties of the Peogle. Theſe, in 
our Conſtitution are not oppoſed to, but dependent on, 
each other, and an exaggeration of either would jnevita- 
bly lead to the ruin of both, 

Contempts and miſpriſions againſt the King's perſon 
and Government, may be by ſpeaking or writing again{t 
them; curſing or wiſhing him ill, giving out ſcandalous 
ſtories concerning him, or doing any thing that may tend 
to leſſen him in the eſteem of his ſubjects, may weaken 
his government, or may raiſe jealouſies between him and 
his people. It has a!ſo been held an offence of this 
{pecies todrink to.the pious memory of a traitor ; or for 
a clerzyman to abſolve perſons at the gallows, who there 
perliſt in the treaſous for which they die; thefe being 
acts which impliedly encourage rebellion. And for this 


ſpecies of contempt, a man may not only be fined and 
impriſoned, but ſuffer the pillory, or other infamous cor» 

poral puniſhment, i Hawk, P. C.: 4 Comm. 13. c. 9. 
In 


GOV 


Tn caſes of conſpiracy or meditated treaſon agnnt, 
the King and Government, it is not unuſual to veſt a power 
in the King of apprehending and detaining ſuſpeded 
perſons without bail or mainpriſe.; which as to ther ope- 
rates as a ſuſpenſion of the Habeas Corpus Act. For this 
purpoſe the Stats. 1 17". M. c. 2:6 Aue . 151 Coo. I. 
cc. 8, 39, and divers others have been from time to time 
paſſed : The laſt of this kind was Sat. 34 Geo. 3. c— 
when, aſter the example of Frarce, ſeveral conſpiracies 
were carrying on to eſtabliſh a Democracy in theſe king- 
doms to the overthrow of that Conſtitution; which is the 
deſerved ſubject of panegyrick by the learned Commen ta- 
tor, from whom the preceding extratts on this ſubject 
are ſubmitted to the attention of the Student, 

GOVERNORS of the Cheſt at Chatham, Officers ap- 

ointed to take care of, and relieve the poor and maimed 
feameu belonging to the Royal Nagy. | 

GRACE. AGis of parliament for a general and free 
pardon, are called 4s of Grace. 

GRADUATES, Gra:zaii.] Are ſcholars who have 
taken degrees in an univerſity, 

GRAFFER, Fr. Grefier, i. e. Scriba.} A natary or 
ſcrivener, uſed in the ancient Sat. 5 H. 8. c. 1. 

GRAFFHIO, GRAVIO, A landgrave, or earl Nec 
prince ps, nec Graflio, hanc lanitlatem mutare audeat. Mn. 


Angl. tom. 1. p. 100. 


GRA\'VFIUM, A writing- book, regiſter, or cartulary 
of deeds and evidences. A Reel. Menc venſis apud. Ang! 
Sacr. par. 1. p. 653. 

GRAIL, Cradale, or Graduale.] A gradual or book, 
containing ſome of the offices of the Romijs church,— 
Gradale, fic diftum, a gradalibus in tali libro contentis, 
Lyndewwd. Provincial. Ang. lib. 3. It is ſometimes taken 
for a i- Loot, or part of it, inſtituted by Pope Cele/7ine, 
Anno. 430. 

GRAIN, The twenty-fourth part of a penny-weight. 
Arch. Di#t. Alſo grain ſigniſies any corn ſown on ground; 
and there is what 1s ſo called in the top of the ear, leſs 
than corn. Lit. Aleyn's Rep. 80. 

GRAND ASSISE, A writ in a real action to deter- 
mine the right of property in lands. See titles Jury; 
Mag na Aſſiſa. i i 

GRAND CAPE, A writ on plea of land, where the 
tenant makes default in appearance at the day given, for 
the King to take the land into his hands, Oc. Reg. Jul. 
1. See Cape Magnum. 

GRAND DAT, Thoſe days in the Terms which are 
ſolemnly kept in the 1% of Court and Chancery, i. e. 


Candlemas Day in Hilary term, 4/ccnfron Day in Eaſter | 


term, S/. John the Bapti/*s Day in Trinity term, and A 
_ Saints Day in Aichaelnas term; which days are Dies non 
Furidici, or no days in court, 

GRAND DISTRESS, is a writ ſo called, not for the 
quantity of it, for it is very ſhort, but for its quality; for 
the extent thereof is very great, being to all the goods and 
chattels of the party diſtrained within the county; it lies 
in two caſes, either when the tenant or detendant is 
attached, aad appears not, but makes default; or where 
the tenuut bath once appeared, and after makes default, 
then this writ: is had by the Common law in lieu of a Pe- 
tit Cape. Stats. Weſt. 1. cap. 44: 52 H. 3. c. 9. 

GRAND JURY, The jury that find bills of indict— 


| 


— 


ment before juſtices of peace, and gaol- delivery or of | 
Oe & Termincr, Fc, They ought only to hear wit- ( 


CRANT, 


neſſes for the King; and to find a bill on probable evi- 
dence; becauſe it is but an accuſation, and the party is 
to be put upon his trial afterwards. Eut if the bill be 
againſt A. for murder, and the Grand Fry, on the evi- 
dence before them, be ſatisfed it was / difenderdo, t.. 
and fo return it ſpecially ; the court muy remand them to 
conſider better thereof, or hear the evidence at the bar, 
and accordingly direct the Grand Jury. 2 Ha FE. h. 
C. 157, 158, Where a Grazd Jury refuses to preſent 
thivgs, within their charge, &c. a new Grand lag eit 

day be impanelled, to inquire of the concealment of the 
former; on whoſe defaults preſented, they ſnall bz 
amerced. 2 Hale's P. C. 155. A Grand Juror diſcloſirg to 
any one indicted, the evidence that appeared againit him, 
is guilty of a high miſprifion, and liable to be ned and 
impriſoned. 4 Comm. 126. Ste at large ticles /udiczment ; 
Fury. 

GRAND SERJEANTY, An ancient tenure, by mi- 
litary ſervice. See titles Chi val; Tenure; Ser;carty, 

GRANGE, Grangia.] A houſe or farm where corn is 
laid up in barns, grararies, Sc. and provided with ables 
for horſes, ſtalls tor oxen, and other things necefiary for 
huſbandry, This definition is agreeable to Spelman, 
According to Mr. /arioz, Grange is tirialy and properly 
the farm of a monattery, where the religious repofited 
their corn. G/angia Lat. from Grauum. But in Lin- 
colnſhire, and other Northern counties, they call every 
lone houſe, or farm, which ſtands ſolitary, a Grange. 
Stevcenss Shale, pear. 

Dr. 7o5»/on in his dictionary derives the word from 
Grange, French, and defines it, a farm, generally: a farm 
with a houſe, at a diſtance from neighbours, 

GRANGEARIUS, Is the perſon who has the care of 
ſuch a place, for corn and huſbandry: and there was an- 
ciently a granger, or grange. keeper belonging to religious 
houſes, who was to look after their ganges, or farms in 
their own hands. Fa, /i5., 2. c. 8: Cartular. St. Ednnnd, 


MS. 323. 


GRANT. 

Dor Arto; Coxczssto In the Common-law, a con- 
veyance in writing of in orporeal things, not lying in 
livery and which cannot paſs by word only ; as of rever- 
lions, advowſons in grols, tithes, rents, ſervices, con 
mon in groſs, Sc. It has allo been taken generally, for 
every gift and Cn of any thing whatſoever. Co. Le. 
172: 3 Nep. 63. Groans are made by ſuch perſons as 
cannot give but by deed: he that granteth js termed 
the Grantor, he to whom the Grazt is made is the Grantee; 
Weft. Symb. 234. | 

Grant 1s the regular method, by the Common-1-, 
of transferring the property cf incorporeal hereditaments 
or ſuch things whereot no livery can be had. Co. If. 9. 
For which reaſon ali corporeal hereditaments as lands a:;d 
houfes are {aid to li- in very, and the others as »dvowſons, 
commons, rents, reverhons, Ofc. e in Gree, 4. 172. 
And the reaſon is given by Brachen, radtiio, {liv ery] 
nih:]al:ud eſt quam re! corporalis, de perſon in pericu2n, 
de manu ia manum tranf{laiio, aut in poſſæſlionem inguiiis : 
ted res incorporales quæ ſunt ipſum jus rei vel corpoti 
inhærens, traditionem non patiuntur.“ Prag J. 2. c. 18. 
Incorporeal hereditaments therefore paſs m: ety by deli- 
very of the deed, And in ſeigacries cr reverfions of 
lands, ſuch Grant, tether with the attornment of the 

| en 
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tenant, (while attorn ments were requiſite) were held to | and the eſtate is to begin at a day to come; this for the 


be of equal notoriety with, and therefore equivalent to, 
a feoffment and livery of lands in immediate poſſeſſion. 
It thereſpre differs but little from a feoffment, except in 
its ſubject matter, for the operative wo:ds therein com- 
monly uſed are Ded!: et conceſi; Have given and granted; 
2 Comm. 316. c. 20. Sze further this Dict. tities Convey- 
ance; Deed; C/. 


I. What Things and Interes may te granted; by what 
Dejeription ; aud how Grants fho!l te conftrued, 


a Fg | 
Ii. le may made Grants; and w/o may take by Grant. 


I. A Man cannot giert that which he hath not, or 


more chan he hath : though he may covenant to purchaſe 


an cate, and levy a fine to uſes, which will be good. 
A perſon may gron! a reverſion, as well as a poſſeſſion; 
but the law will not allow Grants of titles only, or im- 
perfect intereſts, or of ſuch intereſts as are merely future. 
Bac. Max. 58. A bare poſlibility of an intereft, which is 
uncertain; a right of entry, or thing in action, caule 
of ſuit, &c. may not be granted over to a ſtranger. Perk. 
Sect. 65: 2 Infl. 214: 4 Kep. 66. 

It was formerly held, that by a Grant of all a man's 
goods and chattels, bonds would paſs; now it is held 
the contrary, that the words Geods and Chattels do not 
extend to bonds, deeds or ſpecialties, being things in 
action, unleſs in ſpecial caſes. 8 Rep. 33: Co. Lit. 152: 
The „lat. 2 Ges. 2. cap. 25, was found neceſiary to make the 
ſtealing ſuch bonds, DJ. felony, as in caſe of other goods 
and chattels. | 

In Grants there muſt be a foundation of intereſt, or 
they will not be binding: If a perſon grar's a rent- 
charge out of lands, wiyn he hath nothing in the 
land, the grant will be. void. Per4. 15, Though it 
is ſaid, if a man ant an annual rent out of land, 
wherein he hath no kind of intereſt, yet it may be good 
to charge the perſon of the grantor, Oven Rep. 3. A 
man may grant an annuity for him, and his heirs, to 
commence after his death, and it ſhall charge the heir. 
Bac. Max.58. And after the Grant of an annuity, Ec, 
is determined, debt lies for the arrears; and the perſon 
of the tertenant will be charged. 7 Rep. 39. It a common 
perſon grants a rent, or other thing that lies in Grat, 
withon: limitation of any eſtate, by the delivery of the 
deed, a freehold paſſes: but if the Xing make ſuch a 
Grunt of a rent, Sc. it is void for uncertainty. Danv. 

*Þ. 45 2. 

4 fy to a man, with a blank for his chriftran name 
it void, except to an officer known by his office, when it 
mult be averred: and it is the ſame where the grantee's 
chriſtian name is miltaken. Cro. Elix. 328. > 

Grants may be void by incertainty, impoſſibility, be- 
iep againit law, on a wrong title, to deſraud creditors, 
Se. Co. Lit. 183. Such things as lie in Grant, may not 
be granted or held without deed : and if any thing not 


erantable, is granted with other things, tne Grant will be 


void for all. 2 Shep. Abr. 269. 271, 273. Truſts and 


1 ' 
confidences are perſonal things, and may not be granted 


Uver to ocheis in moſt caſes; as offices of truſt, and the 
like: but all kinds of chattels real and perſonal, are 
grantable, Perk. $99: Tru. 141, 379. 

If one grant any thing that lies in livery, or Grant, and 
that is i2 % e at che time of the Graz?, in fee, or tor lite, 


moſt part wiil be void: but a leaſe or Grant for years, 
may be good i fut; and may be to one for term of 
years, or years determinable on lives, and after to an- 
other, to begin at the end of that eilate. 5 Rep. 1: Dyer 
58. Where a man hath a reverſien zſter an eftate for 
life of land, and he grants a rent out of it; the Grant is 
good, and will fallen upon the land after the eltate of 
the tenant for life is ended: and if a perſon grant rents, 
Sc. and a ſtranger twke them at that time; in this caſe the 
Grant will be. good, for one may not be out of poſſeſſion 
of theſe things but at iis pleature. Perk. gz, 98. If 
a man grant that to one, that he hath granted before to 


another, for the like term, Cc. the ſecond Grant will be 


void. Dyer 23: Pork, Fioz. Grants are uſually made 
by theſe words, wiz. Have Given, Granted and Confirmed, 
Sc. And words in Gras fhall be conſtrued according 
to a reaſonable ſenſe, and not be ſtrained to what is un- 
likely. Hob. 304. Allo it bath been adjudged, that 
Grants ſhall be expounded according to the ſubitance of 
the deed, not the ſtrict grammatical ſenſe; and agreeable 
to the intention of the parties. Co. Lit. 146, 313. 

To every gocd Graz? the following things are requiſite ; 
1. That there be a perion able to grant. 2. A perſon 
capable of the thing grand. 3. That there be a thing 
grantable. 4. That it be granted in ſuch manner as the 
law requires. 5. That there be an agreement to, and 


acceptance of, the thing granted, by him to whom made. 


And 6. There ought to be an attornment where needful. 
Co. Lit. 73. But Grants and conveyances are good with— 
out attornment of tenants, notice being given them of 
the Grazts, by flat. 4 Ain. c. 16.6 9. Grants are taken 
moſt ſtrongly againſt the grantor in favour of the gran- 
tes; the grantee himſelf is to take by the Grant imme- 
diately, and not a ſtranger, or any i» Futuro; and if a 
Gant be made to a man and his heirs, he may aſſign at 
his pleaſure, though the word 4//zns be not expreſſed. 
Lit. 1: Saund, 322. The uſe of any thing being 
granted, all is granted necefſary to enj.y ſach uſe : and 
in the Grant of a thing, what is requiſite for the obtain- 
ing thereof is included. Co. Lit. 56. So that if timber trees 
are granted, the grantee may come upon the grantor”s 


ground to cut and carry them away, 2 1%. zog: Plowd, 18. 


Where the principal thing is granted, the incident ſhall 
pals; but the princical wwl not paſs by the Grant of the 
incident. Co. Lit. 152. A lord of a manor cannot grant 
the ſame, and reſerve the Court Baron, it being inſe- 
parably incident. Co. Lit. 313, A Grant of a manor, 
without the word cn pertinentiis, will paſs all things 
belonging to the manor : the Gant of a farm will alſo 
paſs all lands belonging to it; but a Grart of a meſſuage 
paſſes only the houſe, out-houſes and gardens. Owen's 
Rep. 51. Tor il maner? de A. may be taken in the ſing u- 
lar, or plural number; and daſhes and abbreviations in 
Grants ſhall be ſo taken that the Gant be not void. 9g 
Rep. 48. When lands are granted by deed, the houſes 
which ſtand thereon will paſs; houſes and mills paſs by 
the Grant of all lands, becauſe that is the moſt durable 
thing on which they are built. 4 N. 86: 2 Aud. 123. 
By Grant of all the lands, the woods will paſs; and if 
a man grax! all his trees in a certain place, this paſſeth 


the ſoil; though an exception of wood extends to the 


trees only, not the foil, 1 Rel, Rep. 33. Dyer 19: 5, 
Rep. 11, 
Ire:s 
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Trees in boxes will not paſs by the grant of the land, 
c. as they are ſeparate from the freehold. Mod. Ca/cs, 
170. A man grant: all his wood that ſhalt grow in time 
to come; It is a void grant, not being iz . 3 Len. 37. 
A grant de weſturg terre paſſeth not the freehold ;. there- 
fore the grantee hath no authority to dig in it by virtue 
of ſuch a grant. Ow. 37. By the grant of lands in the 
poſſeſſion of another, it is good if ſuch other be in pol. 
ſeſſion, let the pofleſſion be by right, or wrong. 1 Nel. 
Rep. 23. If a grant is general, and the lands granted 
reſtrained to a certain vill, the grantee ſhail have no lands 
ont of the vill. 2 Rep, 23. It has been held, that where 
a grant is made of lands and tenements in D. copyhold 
lands will not paſs ; fer they cannot paſs otherwiſe than 
by ſurrender. Owen, 37. 

Where lands are certainly deſcribed in a Grant, with a 
recital as granted to A. B. Oc. though they were not thus 
granted, it has been adjudged, that the grant was good. 
10 Rep. 110. If a firſt deſcription of lands in a grant is 
falſe, notwithſtanding the ſecond be true, nothing will 
paſs by it ; though if the firſt be true, and the ſecond 
talſe, the grant may be good. 3 Rip. 10. The word 
grant, where it is placed among other words of demiſe, 
Sc. ſhall not enure to pals a property in the thing de- 
miſed; but the grantee ſhall have it by way of demiſe. 
Dyer, 56. : 

Of grants ſome charge the grantor with ſomething he 
was not charged with before; others diſcharge the gran- 
tee of ſomething wherewich he was before charged, or 
chargeable. If a man grant to me a rent-charge ; and 
after I grant to him, that he ſhall not be ſued for this 
rent; this 15 good to bar me of bringing an action, though 
I may still di/train fur the rent: And it one grants to his 
lelize for lite or years, that he ſhall not be impeached 
for wate; it will be a good diſcharge, and may be 
pl-aded. 7 H. b. 43: Bro. Grant, 175: Keil. 88. See 
1 Rep. 147: 10 Kc. 48. and this Dict. tit. Condition. 


II. Any Natural Perſon, or Corporate Body, (not pro- 
hibited by law, as infants, feme coverts, monks, Sc.) 
may make a grant of lands, and be a nter; and an in- 
fant, or woman covert, may be a grantee. Though the 
infant at his full age may diſagree to the grant, and the 
huſband diſagree to the grant to his wile. Perk. 3, 4, 43. 
See titles [nfant; Baron and Feme, &e. 

But herein the law diſtinguiſhes between ſuch grants 
as are vo:d, and only woidable; the firſt of which are all 
ſuch gifts, grants or deeds, made by an infant, which 
do not take effect by delivery of his hand; as if an infant 
give a horſe, and no delivery of the horſe with his hand, 
and the donee take the horie by force of the gift, the in- 
fant ſhall have an action of treſpaſs, for the grant was 
merely void. But if an infant enters into an obligation, 
makes a feoffment, levies a fine, or. ſuffers a recovery, 
theſe are not void, only voidable. Perk. $5 12, 13, 19. 
See title [nfant. | 

A grant by a feme covert is void, for no act of hers 
can transfer that intereſt which the inter-marriage has 
veſted in the huſband. See 2 New Abr. 648: Perk, $6. 
See title Baron and Feme. 

Grants made by perſons nom ſane memorice, are good 
againſt themſelves; but they are voidable by their heirs, 
Sc. A man that is born dumb, or dumb and deaf, if 


he have underftanding, by making ſigns, he may grant | 
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his land to another; not one who is born deaf, dumb, and 
blind alſo. Co. Lit. 2. See title [./eot. A perſon attainted 
of treaſon, or felony, may make a deed of gift, or grant, 
and it ſhall be good again! all perſons, except the King, 
and the lord of whom the lands are he'd; and for re ief ia 
priſon, they may be good agaialt them hikewiie. Co. Lu. 
2: Pak. f 26,31. 

The grants of perſons under dureſs are vid; that is, 
if they were made under an apprehonfion of fome bugity 
hurt, or if the grantor were impriſoned without cauſe, 
and the grantee refuſed to releaſe or diſcharye him, un- 
leſs he made ſuch grant. 2 It. 483. But mcnacing to 
burn houſes, or ſpoil or carry away the party's goods, are 
not ſufficient to avoid the grant; for if he ſhould ſuffer 
what he 1s threatened, he may ſue and recover damages 
in proportion to the injury done him. 4 /zf. 42; : Pub. 
§ 18. See title Dare/s. 5 

If there be father and ſon of the ſame name, and the 
father grants an annuity by his name, without any addi- 
tion, it thall be intended the grant of the father; and if 
the ſoa being of the ſame name with his father grant an 
annuity without any addition; yet the grant is good, 
for he cannot deny his deed. Perk. 4 37. 

There are but few (if any) perſons excluded from be- 
ing grantees, therefore a man attainted of felony, mur- 
der, or treaſon, may be a grantee; ſo the King's vil- 
lein, an alien, one outlawed in a perſonal action, or a 
baſtard, may be grantees. Perk. 48. A baſtard who is 
known to be the ſon of ſuch a one, may purchaſe, or be 
a grantee by ſuch reputed name; for all ſurnames were 
originally acquired by reputation, Co, Lit. 3. 2 Kol. 
Ar. 43, 4+ 

A teme covert may be a grantee, therefore if a tent- 
charge be granted to a ſeme covert, and the deed is de- 
livered to her without the privity of her huſband, and the 
huſband dies before any diſagreement made by him, and 
before any day of payment, the grant is good, and ſhall 
not be avoided, by ſaying, that the huſband did not 
agree, Sc. but the diſagreement of the huſband ought to 
be ſhewn. Pert. g 43. See title Peron and Fee. 

Although aggregate Corporations are inviſble, and 
exilt orly in ſuppoſition of law, yet they are capable of 
taking by grant, for the benefit of the members of the 
corporation. Co. Lit.g: 1 Sound. 344. : 


GRANTS of TRE KinG.—The King's grants are mat- 
ters of public record : for the King's excellency is ſo high 
in the law, that no freehold may be given to, nor derived 
from him, but by matter of record. Dec. and S:ud. 6. 1. 
d. 8.— To this end a variety of offices are erected, com- 
municating in a regular ſubordination one with another, 
through which all the King's grants mult paſs, and be 
tranſcribed and enrolled; that the ſame may be n:rrowiy 
inſpedted by his officers, who will inform him if any thing 
contained therein is improper, or unlawful to be granted. 
Theſe grants whether of lands, honors, liberties, fran- 
chiſes, or aught beſides are contained in charters or let- 
ters patent; that is open letters, Iiteræ patertes z ſo called 
becaule they are not ſealed up, but expoied to open view, 
with che great ſeal pendant at the bottom: and are uſaally 
directed or addrefied by the King to all his ſubjects at 
large. And therein they differ from certain other let. 
ters of the King, ſealed alſo with his great ſeal, but di- 
rected to particular perſons ang for particular parpoſes ; 

which 
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which therefore not being deſigned for public inſpection 
are cloſed up and fealed on the outſide, and are thereapon 
called writs. cloſe, [iter claujz; and are recorded in the 
cloſe-roils, in the fame manner as the others are in the 
patent rolls. 2 Comm. 346. c. 21. 

Grants or letters- patent mult firſt paſs by 37]; which is 
prepared by the Attorney and Solicitor-General, in conſe- 
quence of a warrant from the crown: and is there ſigned, 
that is ſubſcribed at top, with the King's own /- na- 
al, and ſealed with his privy ffonet, which is always in 
the cuſtody of the principal Secretary of State: and then 


ſometimes it immediately paſſes under the great ſeal, in 


which caſe the patent is ſubſcribed in theſe words, pe i fin 
regem, By the King him/e!f.—Otherwiſe the courſe is to 
carry an extract of the bill to the keeper of the privy /en! 
who makes out a writ or warrant thereupon to the Chan- 
cery, ſo that the fipn manual is the warrant to the privy 
ſcal, and the privy teal is the warrant to the great ſeal: 
and in this lait cafe the patent is ſubſcribed, per breve de 
pr iwato fizillo ; By worit of privy ſeal. But therk are ſume 
grants which only paſs through certain offices, as the Ad- 
mireity or Treaſery, in conſequence of a ſigu-manual, 
without the confirmation of either the ſignet, the great, 
or the privy ſeal. 2 Comm. c. 21. See 9 Rep. 18: 2. 
oft. $55. | 

' 'The'manner of granting by the King does not more 
differ from that by a Subject, than the conſtruction of his 
grants when made. A grant made by the King a? e ſult 
of the grantee, ſhall be taken moſt beneficially for the King, 
and againſt the party; whereas the grant of a Subject is 
conſtrued moſt ſtrongly againſt the grantor. Wherefore 
it is uſual to inſert in the King's grants, that they are 
made, not at the ſait of the grantee, but ex /peciolt 
gratis cert [cientid, et mero motu regis; of the King's {pcs 
cial favour, certain knowledge, and mere motion, and then they 
have a more liberal conſtruction. Finch L. 100: 10 
Rep. 112. | 

A Subject's grant ſhall be conſtrued to include many 
things befides What are expreſied, if neceſſary for the ope- 
ration of the grant. Therefore, in a private grant of 
the profits of land for one year, free ingreſs, egreſs and 
regreſs to cut and carry away thoſe profits are alſo in- 
cluſively granted; and if a feoffment of land was made 
by a lord to his villein, this operated as a manumiſſion, 
for he was otherwiſe unable to hold it. Co. Liti. 56: 
Litt. $ 206. But the King's grant ſhall not enure to any 
other inteat, than that which is preciſely expreſſed in 
the grant. As if he grants land to an alien, it operates 
nothing ; for ſuch grant ſhall not alſo enure to make him 
a denizen, that ſo he may be capable of taking by grant. 
Bro. Ab. Patent, 62: Finch JL. 110. 

When it appears from the face of the grant that the 
King is miſtaken, or deceived, either in matter of fact 
or of law, as in caſe of falſe ſuggeſtion, miſinformation, 
or miſrecital of former grants; or if his own title to the 
thing granted be different from what he ſuppoſes; or if 
the grant be informal; or if he grants an eſtate con- 
trary to the rules of law, in any of thoſe caſes the grant is 
abſolutely void, Freem. 172. For inſtance, if the King 
grants lands to one and his heirs-male, this is merely void : 
for it ſhall not be an eſtate-tail, becauſe there want 
words of procreation, to aſcertain the body out of which 
the heirs ſhall iſſue : neither is it a fee-fimple as in com- 
won grants it would be, becauſe it may reaſonably be 


A 


L 


ing in particular what duties, 


ſuppoſed that the King meant to give no more than an 
eſtate tail: the grantee is therefore, if any thing, nothing 
more than tenant as will, Finch, 101, 2: Bro. A. Efates, 
34; Patents, 104: Dy. 270: Dav. 43: 5 Rep. gx: 


More 293. 


To prevent deceits of the King with regard to the va. 
lue of eſtates granted, it is particularly provided by /ar, 
1 II. 4.c.6, that no grant of his ſhall be good, unleſs in 
the grantee's petition for them, expreſs mention be made 
of the real value of the lands. Other ſtatutes have alſo 
been paſſed relative to this ſubject. The King's grantee 
mall not forfeit for non payment of rent, where the rent 
has been anſwered before proceſs iſſued. Stat. 21 Fac. 
1. 4. 25. Grants of felons? goods how to be inrolled.—. 
Stat. 43 5 U. M. c. 22.9 1. The Crown reftrained 
from granting lands, except for thirty-one years, Oc. 
Forfeited eſtates excepted, Sat. i Ann, flats 1. c. 7. 
$5 5, 8. See title For/erture. 

Before the ſtatute de prerogative Regis, dowers, advow- 
ſons, and other things, have paſſed by the general gan 
of the King ; but by that ſtatute they are to be granted in 
expreſs words. 1 Rep. 50. 

The King's grant is good for himſelf and ſucceſſors, 
though his ſueceſſors are not named. Iv. 13. 

The Kiog may not grant away an eſtate tail in the 
Crown, Sc. And the law takes care to preſerve the in- 
heritance of the King for the benefit of the ſucceſſor. 2 
Aud. 154: Style 263: See Fenk. Cent. 307. A grant may 
not be made by the King which tends to a monopoly, 
againſt the intereſt and liberty of the Subject: Nor can 
the King make a grant non obſtante any ſtatute made, or to 
be made; if he doth, any ſubſequent ſtatute prohibiting 
hat is granted, will be a revocation of the grant. 11 
Rep. 87: Dyer 52. Where the King is reſtrained by the 
Common law to make a grant, if he makes a grant nm. 
o05/?ante the Common law, it will not make the grant 
good: bat when he may lawfully make a grant, and the 
law requires he ſhould be fully appriſed of what he grants, 
and not be deceived, a n o&/fante ſupplies it, and makes 
the grant-good: If the words are not ſufficient to paſs 
the thing granted, a non obſtante will not help. 4 Rep. 35: 
Nel. Ar. go. If a grant is made by the King, and a 
former graut is in being of the ſame thing, if it be not 
recited, the graut will be void: And reciting a void 
grant, when there is another good, may make the King's 
grant void. Dyer 77: Cro. Car. 143. And there may be 
a non obfanie to a former grant. 5 Rep. 94: Moor, 293. 

The King's grants may be void, by reaſon of uncer- 
tainty ; as if debts and duties are granted, without ſay- 

Sc. 12 Rep. 46. But 
where there is a particular certainty preceding they ſhall 
not be deſtroyed by any incertainty or miſtake which fol- 
lows: and there is a diſtinction where a miltake of title 
is prejudicial to the King, and when it is in ſome de- 
ſcription of the thing which is ſupplemental only, and 
not material or iſſuable. 1 Mod. 195, The King grants 
the manor of D. which he has by the attainder of a cer- 
tain perſon, c. and in fact the King hath it not ſo 
This graut is void. 10 Rep. log. 

It the King grants a meſſuage of the value of 51. a 
year to A. B. and it be of the yearly value of 101. the 
value being in the ſame ſentence with the grant, will 
make it void: Though if it be mentioned in another ſen- 
tence it may be good, Jenk. Cent. 261, The grant of 

| | the 


GRANT. 


the King to a Corporation, that they ſhall not be im- 
leaded for lands, nor for any cauſe ariſing there, elſe- 
where than before themſelves, doth not bind the King. 
where he is party: and the king by his grant cannot 
exclude himſelf from proſecuting pleas of the crown ; 
for it concerns the public government. KXei/av. 88: Dyer 

376: Jenk. Cent. 190. 

The King cannot grant a thing rufe to bim in ve- 
pet of his fovereignty : as, the lapſe of a church, be- 
fore, or after it becomes void. 2 Rol. 187.7. 32, 35. Nor 
purveyance, butlerage, priſage, Cc. 2 Rel. 187.1. 35. 
Nor, the power to make a diſpenſation of a ftatute. 7 Co. 
36 5. So he cannot grant the lands, or goods, of a re- 
cuſant-convict, before the commiſſion returned. 2 Rol. 

184. J. 20. Nor the lands or goods of one attainted of 
treaſon, before his attainder. Dyer 108. a, 

So the King cannot grant the proſecution, or execu- 
tion of any penal ſtatute to another; for it is intruſted 
with him as the head of the public-weal. R.7 Co. 37 a. 
Nor, the penalty or benefit of a penal ſtatute, before ir 
be recovered. 7 Co. 36b; 37 a, Nor any fine or for- 
feiture of a particular perſon, before he be convicted, — 
Declared by Stat. 1 V,. M. fat, 2. c. 2, that ſuch grant 
or promiſe is illegal and void. See title Forfeiture ; and 
further as to the ſubject of this article, title Xe. 

GRANTZ, Is uſed for grandees, in the Par. Roll 6 
Ed. 3 m. 5, 6.—Et bes ditz Countx, Barons, & autre 
Grantz, Se. ; 

GRASS-HEARTH, The graue or turning up the 
earth with a plough ; whence the cuſtomary ſervice for 
the inferior tenants of the manor of Amer/gen, in Oxford- 
ſire, to bring their ploughs and do one day's work for 
their lord, was called graj5-hearth or graſs hurt: and we 
ſtill ſay the ſkin is gra/ed or lightly hurt, and a bullet 
gra/cs on any place, when it gently turns up the ſurface 
of what it ſtrikes upon. Parech. Autig. 495, 497. 

GRAVA, A little wood or grove :—Mor. ng. Tom. 
2.f. 198: Co. Lit. 4. 

GRAVARE ET GRAVATIO, An accuſation or im- 
peachment. Leg. Etheld. cap. 19. 

GRAVE. The names of places ending with grade 
teme from the Sax. graf, a wood, thicket, den or cave, 

GRAVERS, Of ſeals and ſtones ſhall give to every 
one their weight of ſilver and gold, on pain of impriſon- 
ment. Sat. 7 Ed. 3. cap. 7; now obſolete. 

GRAZIER, Pecuarius.] A breeder or keeper of cattle, 
mentioned in the Stat. 25 Hu. 8. cc. 2, 13. See Cattle. 

GREAT MEN. This expreſſion is ſemetimes, in 
ancient flatutes, underſtood of the Jemporal Lords in 
the higher houſe of Parliament, and ſometimes of the 
members of the Houſe of Commons. See tit. Parliament. 

GREAT SEAL or ENGLAND. See titles Chancel- 
lor; Tree/on. 

GREE, Fr. Gre. i. e. Good liking or allowance.” Sa- 
tisfation z as to make gree to the parties, is to agree with 
and ſatisfy them for an offence done. And where it is 
ſaid in our ſtatutes, that judgment ſhall be put in ſuſ- 
pence till ge is made to the King of his debt; it is 
taken for /a//sfation. Stats. 1 R. 2. c. 15: 25 Ed. 3. c. 19. 

GREEN CLOTH, Of the Kings Her foil, ſo termed 
from the gr-en cloth on the table, is a court of juſtice 
compoſed of the Lord Steward, Treaſurer of the Houſe- 
hold, Comptroller, and other officers ; to which is com- 
mitted the government and overſight of the King's court, 
and the keeping of the peace within the verge, Ce. 

e. 
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GROOM. 


GREENHE WO GREENHUE, The ſame as rer. 
in foreſts, c. Manweod, par. 2. cap. 6. num. 5. Sce title 
Fore/t. | 


GREENLAND COMPANY. A joint flo:k of. 


40, ooo J. was, by ſtatute, to he raiſed by ſubſcribers, who 
were incorporated: And the Company to uſe the trade, 


of catching whales, Oc. into and from Greenland, and the 
Greenland ſeas; they might make By-laws for governmen*, 
and of perſons employed in their thips, &c. Stat. 4 = 5 
We. 3. cap. 17. But by at. 1 Aun. c. 16, any perſons who 
will adventure to Cree, for whale fiſhing, ſhall have 


all privileges granted to the Greenland Company. See this 


— 
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DiR. titles Fi, Fiſheries, and Fiſhing ; Newigation Abe. 

GREEN-SILVER. There is an ancient cutiom within 
the manor of Vittel, in the county of H, that every 
tenant whoſe fore-door opens to Greenbury, ſliall pay a 
halfpenny yearly to the lord, by the name of green /iwoer, 
The term Alter, here, muſt mean ven-. 

GREEN-WAX. Is where eſtreats are delivered to the 
ſheriffs out of the Exchequer, under the ſeal of that court, 
made in green 52ax, to be levied in the ſeveral counties: 
this word is mentioned in Stat. 7 H. 4. c. 3. 

GREEN WICH- HOSPITAL. A duty was laid on 
all foreign-built ſhips for the relief of decayed ſeamen in 
Greenwich Heſpital, Ic. by Stat. 1 Fac. 2. cap. 18. Ard 
every ſeaman ſhall allow out of his wages 64. a month, 
for the better ſupport of the ſaid hoſpi:al: for which duty 


receivers are appointed, who may depute offcers of the 


cuſtoms, Sc. to collect the ſame, and examine on oath 
maſters of ſhips, Sc. Stats. 87 g N. 3. c. 23, Oc: 10 
Anu. c. 17: 2 Geo. 2. c. 7. Provifions for ſecuring the 
payment of the 64. p: month from privateers. 18 Ceo. 
2. c. 31. The governors empowered to grant out-pen- 
ſions to decrepit teamen. 5 Geo. 3. c. 16,—Sce titles Na; 
Mariner. 

GREVE, Sax. Gerefa.] or rather R-w. A word of 
power and authority, ſignifying as much as Comes or 
c teccumes; and herce comes our rie de, fortrede, &c. 
which by the Saxuns were written Sciregeref a, porigereta. 
Lambert in his expoſition of Sexou words, « erve pretect us, 
makes it the ſame with reve. Sec Huveden Part. jo/ler. 
Annal. fol. 346. 

GRII.S, A kind of ſmall fiſh. Sar. 22 Ed. 4. c. 2. 

GRITH, Sax. ] Peace. Terms dc ler. 

GRITHBRECHE, Sax. Grythbroyce, i. e. Pacis frais. 
Breach of the peace. — Ii cant Regurs Grithbrecke 109 
Sol, emendabit. Leg. Hen. I. c. 30 

GRIVHSTOLE, Sax. Sedes Pacis.] A place of ſanc- 
tuary. See Fried. | 

GROCERS, Were formerly thoſe who ingrofied mer- 
chandiſe. Srzat. 37 Ed. 3.c.5. It is now a particular and 
well-known trade; and the cuſtom duties for grocery wares 
and drugs, are particularly aſcertained, by itatutes. See 
title Cms; Navigation- fs. 

GRONNA, A deep pit, or bituminous place, where 
turfs are dug to burn. Hoved. 438: Afin. ng. Ian. 1. 


P. 243» 
GROOM, The name of a ſervant in fome inferior 


place; generally applied to ſervants in flables; But it 
hath a ſpecial ſignification, extending to Grown of the 
Chamber; Groom ef the Stole, & e. winch laſt is a great Oi- 
ticer of the King's houthold, whoſe precinct is properly 
the King's bed-chamber, where the Lord Chamberlain 
hath nothing to do; /o/c ſignihes a robe of honour. Lev 


Cruftitutionis, p. 182, See Canis. 
4 R GROOM-PORTER, 


GROOM. 


GROOM-PORTER, An officer or ſuperintendant 
ever the royal gaming-tadbles ; in Latin he is ſtiled Aulæ 
Regiæ Janitor Primarius. 


GROSS, Gro/Jus.] In groſt, abſolute, intire, not depend- 


ing on another; as anciently a vin in greſs was ſuch a 
ſervile perſon as was not appendant er annexed to the I. ord, 
or manor, nor to go along with the tenure as appurte- 
nant to it; but was like the other perſonal goods and 
chattels of his lord, at his lord's pleaſure and diſpoſal: 
ſo alſo advcrvu;jin in g differs from adur1/on appentant, 
being diſtinct from the manor. Co. Lu. 120. See 2 
Comm. 22. he 

GROSSE BOIS, Fr. Gros bois, i. e. greet wood. ] Sig- 
nifies ſuch wood as by the common law or cuſtom is re- 
puted timber. 2 If. 64 2. 6 

GROSS, (Couuox ix, or Common at large.) is ſuch 
as is neither appendant nor appurtenant, to land, but is 
annexed to a man's perſon ; being granted to him and 
his heirs by deed: or it may be claimed by preſcriptive 
Tight, as by parſon of a church, or the like corporation 
ſole. This is a ſeparate inheritance, entirely diſtiact from 
any landed property. See tit. Common. 

GROSS-WEIGHT, The whole weight of goods or 
merchandiſe, duſt and droſs mixed with them, and of the 
cheſt, bag, Sc. out of which fare and tret are allowed. 
Merchant's Dia. 

GROT, Fr.] A den, cave, or hollow place in the 
ground; alſo a ſhady woody place, with ſprings of water. 
L. Fr. Die. 

GROUNDAGE, A cuſtom or tribute paid for the 
ſtanding of a ſhip in a port. a 

GRO USE, The red and black hea/b game, for pre- 
ſerving of which, no heath, furze or fern ſhall be burnt 


on any heaths, moors or other waſtes, between the 24 of 


February and 24th of June. Stat. 4 © 5 V. M. c. 23. 
See title Game. c 
GROWME. An engine to ſtretch woollen cloth after 
it is woven; See the ancient Fat. 43 Ed. 3. c. 10. 
GROWTH-HALF PENNY, A rate fo called; and 
paid in ſome places for the 7i/be of every fat beaſt, ox, 
or other unſruitful cattle. Clayton's Rep. gz. 


GRUARII, From the Fr. G:aycr.] The principal of- 
ficers of the foreſt in general. | 
GUARD, Fr. Garde, Lat. Ciſtodia.] A cuſtody or care 
of defence. And ſometimes it is uſed for thoſe that at- 
tend upon the ſafety-of the Prince, called the /i/e-guard, 
Ac. ſometimes ſuch as have the education and guardian- 
ſhip of infants; ſometimes for a writ touching wardſhip, 
as droit de garde, cject ione de gard, and raviſhment de gard. 
F. N. B. 139. See title Guardian, 


GUARDIAN. 


\ FR. Gardein, Lat. Cultos, Gauordianus,] One who 
hath the charge or cuſtody of any perſon or thing; 
but commonly he who hath the cuſtody and educa- 
cation ot ſuch perſons as are not of ſufficient diſcretion to 
guide themſelves and their own affairs, as children and 
ideots; (uſually the former); being as largely extended in 
the common law as Zuror and Curator among the civilians, 
Blount, 28 | 


— 


> 


GUARDIAN, 1. 


I. The fereral kind of Guardians; who may be Guardians ; 
and how Appointed. 
II. Of the Guardian's Intereſt in the Body and Lanis of 
a the Ward, and æuhat he may lawfully do, fo as to bind 
the Infant. 
III. Of the Tnfant's remedy againſt the Guardian, and of 


obliging him to Account, 


I. A Guardian is either legitim, tet amentarius, datus, or 
cuſtumarius: he that is a legitimate or lawful Guardian is 
ſo ure communi, or jure naturali ; the firlt as Guardian in 
chivalry, in fact, or in right; the other de jure natural;, 
as father or mother: A re/ftamentary Guardian was allowed 
even by the common law; the body of the minor was to 


| remain with him who was appointed, till the age of four- 


teen; and as for his goods it might be longer, or as long 
as the teſtator appointed; Guardians datus, was one ap- 
pointed by the father in his life-time, or by the Lord 
Chancellor after the death of the father; and where there 
is a Guardianſpip by the common law, the Lord Chancel- 
lor can order and intermeddle ; but where by ſtatute, he 
cannot remove eicher the child, or the Guardian: Cuar- 
dianſhip by custom, is of orphans by the cuſtom of London, 
aad other cities and boroughs; and in copyhold manyr;, 
by the cuſtom it may belong to the lord of the manor to 
be guardian himſelf, or to appoint one. 3 Salt. Rep. 
176,177. 

The Guardianſhins by the common lato, were Guardians 
in chivalry; Guardians by nature, ſuch as the father or 
mother; Guardians in ſocage, who are the next of blood, 
to whom the inheritance cannot deſcend, if the father 
does not order it otherwiſe; and Guardian becauſe of 
nurture, When the father by will appoints one to be n- 
dian of his child. Co. L't. 18: 2 Inſt. 205: 3 Rep. 37. 

The ſeveral Guardians now in uſe, may be thus enu— 
merated : 1. By Nature; 2. For Nuriure; 3. In Socage; 
4. By Statute; 5. By Cuſtom of Lenden and other cities 
and boroughs; (which however, from particular excep- 
tions, do not fall under the general law.) 6. By Election 
of the Infant; 7. By appointment of the Chancellor; 
8. Ad litem; g. By appointment of the Eccleſiaſtical 
Court. 8 . | 

1. The Father and (in ſome caſes) the Mother of the 
child are Guardians by nature. For if an ate be left 
to an infant, the father is by common law the Guar- 
dian, and mult account to his child for the profits. 1 I,. 
88. But an executor may not pay to a father a /egacy left 
to an infant; 17. Mint. 285. See titles Executor: Legacy. 
And with regard to daughters it ſcems by conſtruction of 
flat. 4 & 5 FP. O M. c. 8, that the father might by deed 
or will aſſign a Guardian to any woman child under the 
age of 16: and if none be ſo aſſigned, the mother ſhall 
in this caſe be Guardian. 3 Rep. 39. 

The ſaid fat. 4 & 5 P. & M. provides, under ſevere 
penalties, as fine and impriſonmeat for years, That 


nobody ſhall take away any maid or woman child un- 


married, being within the age of ſixteen years, out of 
or from the polite (ſion, cultody or governance, and againſt 
the will of the father of ſuch maid or woman child, or of 
ſuch perſon or perſons to whom the father of ſuch maid, 
or woman child by his laſt will and teſtament, or by any 
ott.er act in his life time, hath | appointed] or ſhall appoint, 
aſſign, bequeath, give or grant, the order, keeping, edu- 
cation and governance of ſuch maid or woman Child.” 
See this DiR. titles Marriage: Rape, 


The 


The direct object of the above ſtatute, was to prevent 
the taking away or marrying maidens under 16, agaialt 
the conſent of their parents. But the ſRarute has prohi- | 
bired it in terms which imply that! the cuſtody and edu- 
cation of ſuch females ſhou'd belong to the father ard 
mother, or the perſon appointed by, the former. It is 
obſervable on this ſtatute that though the title is con- 
fined to maidens being meritors, and the preamble ſpeaks | 
only of ſuch as be heirs apparent, or have rea! or per- 
ſonal eſtate, yet the enacting part mentions maidens un- 
der 16 generally. See 1 / fl. 88 b. u. 14. "bo determi- 
nations on this ſtatute ſee Katclif';: Ca; 3 ts, 57: Poph. 
204: Cro, Car, 465: 1 Sid. 362: 2 Med. 128: 3 Med. 
84, 168. 

Many books, eſpecially ſome of modern date, are 
very indiſcriminate when they mention Guardianſhip by 
nature, Sometimes the Father is ſtiled Guardian by na- 
ture, of his heir apparent, ior the time, in general terms; 
ſuch as at firſt appear to int mate that no other anceſtor 
except the father, not even he mother, is entitled o the 
Guardianſhip in that rig and accordingly Cemyns 
makes his inference from ie language of tne books ; 
though perhaps too hatlily. See C. Dig. tit. Crartan, 
(C): 3 Cr. 38. 4: 6 Co. 225; there cited In other caies it 
appears that the father being deed, the wother may have 
a writ of treſpaſs qguare con/augumeun e 
which imports that fe way lo be Guardian by nature 
of her heir apparenc. The Hence in one book as to 
other anceſtors, and the expres cxcluſion of the grand 
father in ano her book, without the neceſſery explana- 
tion, tend to an opinion that A anceilors, except the fa- 
ther and mother, are icaily excluded. See 1 f. 84 6: 
6 Co. 226. However in ano other pln e it appears thai the | 
grandfather and other ancefiors may be Guardians by 
nature of their heirs apparent, as well as the father and 
mother; thougt deing jiable to be poltponed to others, 


where the father is not, both they = the mother have a | 


a title diſtinguiſhable from bis, in point of 1nferiority. 3 
Co. 38 a. Further, ſome modern beoks do not conhne 
Guurdianſhip by nature to 77; a2orent, but denominate 
the father and mother the natura! Guardians of al/ their 
children: and jumetimes even he parents of legitimate 


iſtue, ſeem to have been treated as their natural Guar- | 


dians. 1 Fez. 158: 2 A. 15, 70: 9 Mod. 117. Some- 
times alſo the Guardianſhip of female children under 16, 
as impliedly given to the father and mother, by the above 
mentioned at. 4&5 P. NM. c. 8, is ſaid to be jure na- 
fure, See the Pat. D 3 Co, 38 6. 

On the whole it ſeems, that not only the Father but 
ws the Mother and every cther ange tor may be Guur- | 
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dlans by natufe, though with confiderable differences, | 


inch us denote the ſuperiority of the father's claim. The | 


ö 
| 


father hath the firſt title to Guardianſhip by nature, the 
mother the fecond : as to other anceſtors, if the ſame in- 


fend happens to be heir-apparent to two, perhaps pri- 


ority of the pclictiion of the perton of the infant might 


probably be allowed to decide the queſtion. While the 
tenvre by Knight's ſervice continued there was another | 
d:jterence, which more ſtrongly marked the ju; eriority | 


of the father's claim : for he was intitled to the cultody 
of the infant's pericn even againit the Lord in chivalry ; 

a preference not allowed to the mother or other relations; 
and this diverſity appears to reconcile the deterininations 
in the old books, which apply only to caſes in Which the 


boredem cet; 


— 


— — — — — 


; 


right to the infant's perſon was in conteſt wi h the bor! 
in chivalry. 3 Co. 38 6. Ratcliffe"; Ca. Accor ing to he 


fri language of our law, only an heir apparent can be 


the ſubject of Guardianſhip by nature: which reſtrict oa 
is ſo true that it hath even been doubted, whether ſ. h 
Guardianſhip can be of a daughter whoſe heirſnip, tho gh 
denominated apparent, yet being liable to be operſeded 
by the birth of « ſon, is in effect rather of the preſamprice 
kind, 3 Co. 380: 1 Inf. 844. Therefore when the term 
of Guardianſhip by nature is extended to children ir. ge- 
neral, er to any beſides ſuch as are heirs apparent, it is 
not confurmable to its legal ſenſe, but muſt be under- 
itood to have reterence to ſome rule independent of the 
common law; as the dictates of nature, and the princi- 
ples of general reaton. Yet we muſt not however con- 
clude that parents have not a right to the cuttody of their 
other children, for the law gives them this cultody till 
the age of 14 by the Guardianſhip for z«rwre, next men- 
tioned, which though it diflers from tkat by nature, not 
only in name, bot allo in duration, and ſome other par- 
ticulars, is founded on a like conformity to the order of 
nature, 1 I,. 88 6. u. 12. 

This Guardianſhip by nature continues tall the infant 
attains the aye of 21; it extends no furiker than the cul- 
todv of the infant's e Carth. 386: 1 IAH. 84 It 
yields, as to the cuſtody of the perſon, to Guardianſhip in 
| ſocage, Wi ere the title to both Guardianſhips concur in 


the lame individuals. 1 4. 88 6, (See po/? 3.) but Guar- 


diipſhip in ſocage ending at 14, it ſeems that after that 
age ihe father, or other anceſtor having a like title to 
both Guardianſhips becomes Guardian by nature till the 
intant's age of 21. Sze Carth, 384. Laſtly the father may 
; d1{appoint the mother and other anceſtors of the Guar- 
dianſhip by nature, by appointing a teſtamentary Guar- 
dian under the /fats.4& 5 P. & M. & 12 Car. 2. See 


72. 4 


2. 2 diars for murture are of courſe the Father or Mo- 


ther till the 1n{ant attzins the age of 14 years. Wor, 738; 


PE LN — 


3 Rep. 38. In default of fachet or mother che Ordinary uſu- 


allx at tigns ſome diſcreet perſon to take care CT The 1nfant's 


perional e ate, aad to provide for his manten mein] 


education. 2 Jones, 90: 2 Lev. 163. See fot. 9. This 
Guardianſhip by nurture, only occurs where the infant 
is without any other Guardian; and it has been (aid that 
none can have it except the father or mother, 8 E. 4.76: 

Bro, Gard. 70: 3 Co. 38. It extends no further than the 
cuſtody and government of the infant's perſon ; and de- 
termines at 14 in the caſe both of males and females. 
ibid. Coempns telers to Fleta, as if according ro that an- 
cient book, grandfathers and great grandfathers might 
be Goardiaus by nurture, But the Ratute cited by him 


Goth nat point at this ſpecies of Guardian, it deſcribing 


the p4a7r1a pte/fas in general, and being apparently bur- 
rowed from the text of the Reman Law; nor will it bear 
the leaſt application to Guardianſhip as cur own law re- 
gulates it. 1 ,t. 88 J. in n.13.ad fin. 

3. Guardians in Socage, are allo called Guardians by the 
common law, W arethip is incident to tenure in ſocege, 
but of a nature very different from that which was for- 
merly incident to Enight-fervice. For it the inheritance 
deſcend to an infant under 14, the wardthip of him does 
not, nor ever did, belong to the lord of the fee: becauſe 

in this tenure no military or other perſonal fervice being 
required, there was ho occafion for the lord to take the 
4 K 2 pre fi. s 
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roſits in order to provide a proper ſubſtitute for his in- 
ant tenant. See this Dict. title Teure. | 

This kind of Guardianſhip takes place only when the 
minor is entitled to ſome eſtate in lands; and then by the 
common law the Guardianſhip devolves upon his Next-of- 
kin, to whom the inheritance cannot poſſibly deſcend ; 
as where the eſtate deſcended from his father, in this caſe 
his uncle by the mother's fide cannot poſſibly inherit this 
eita:e, and therefore ſhall! be the Guardian. Lite. § 123, 
For the law judges it improper to truſt the perſon of an 
infant in his hands, who may by poſlibility become heir 
to him; that there may be no temptation, nor even 
ſuſpicion of temptation, for him to abuſe his truſt, 1 Comp. 
c. 17. And though this proviſion has been conſidered as 
ariling from harſh and barbarous principles, experience 
ſhews that it is founded in ſound policy and humanity. 
See 2 P. Ws. 262: 1 1/7. 88. 

Guardianſhip in ſocage, like that in chivalry, ſprings 
wholly out of tenure. It is for this reaſon that the title 
to it cannot ariſe, unleſs the infant is ſeiſed of lands, or 
other hereditaments, lying in tenure, holden by ſocage. 1 
Int. 87 b. Like Guardianthip in chivalry, it is deemed 
to take place on a deſcent only, though the contrary has 
been argued. 2 Mod. 176. The title to this Guardian- 
ſhip is without any diſtinction between the whole and the 


half blood. If there are two or more diſintereſted rela- 


tions in equal degree, he who firſt gains poſſc ion of the 
heir {hall have the cuſtody of him; except where they 
happen to be brothers or lifters, or to be the infaat's 
lineal anceſtors, the law preferring the eldeſt in the for- 
mer caſe, and the father or other male anceſtor in the lat- 
ter. But if the infant derives lands both by deſcent e 
parte paternd and ex parte maternd, in which caſe it may 
be pollib'e not to find any next of kin incapable of in- 
heriting to the infant, the next of kin on either fide firit 
ſeizing the infant is entitled to the cuſtody of his perſon ; 
and the cuſtody of the lands coming ex parte paterna goes 
to the maternal heir, and ſo r:icewer/a. Should, however, 
the infant drive lands by deſcent in ſuch a way, as lets 
in both the paternal and maternal blood ſucceſſively to the 


' inheritance, but with a preference of the former, it 


ſeems unſettled who ſhall have the Guardianſhip. If the 
perſon entitled to be Guurdian in ſocage is himſelf under 
cuſtody of a Guardian, the latter is entitled to the cuſtody 
of both, to the former in his own right, and to the latter 
pur cauſe de Ward, that is, in right of his wardſhip of 
the former; A ſpecies of Guardianſhip diſtinct from all 
o hers above enumerated. And it ſeems that only Guar- 


6;an in chivalry and in ſocage could be Guardian pur | 


cauſe de Ward. See 2 Ro. Ab. 35,40: Vaugb. 184. 
Guardianſhip in ſocage, being wholly for the infant's 
benefit and not in any reſpect for the Guardian's profit, 
is not a ſubject either of alienation, forfeiture or ſucceſſion, 
as Wardſhip in chivalry was; and conſequently if the 
Guardian in ſocage becomes incapable or dies, the 
Wardſhip devolves on the perſon next in degree of kin- 
tired to the infant, not being inheritable to him. Some 
ancient caſes ſeem to ſhew that under certain circum- 
tances Guardianſhip in ſocage might be aſſignable. See 
V. N. B. 143. P.: Fitz. Ab. Garde 161, But according 
to the doctrine and practice of later times, the acknow- 
ledged qualities of Guardianſhip in ſocage being, that it 
is a perſonal truſt wholly for the infant's benefit, and 
neither tranſmiſſible by ſucceſſion nor deviſable, they are 
not conſiſtent with its being aſlignable; and there is Lord 


| 


Chief Juſtice Yavzhan's authority for ſaying, that even 
in his time common experience proved the contrary, Sec 
Plowd. 293: Faugh. 18 1: Gilb. Rep. Eq. 177, 

This Guardianſhip extends not only to the perſon and 
ſocage-eſtates of the infant, but alſo to his heredirament; 
not lying in tenure ; and even to his copyhold ettates, 


, unleſs there is a ſpecial cuſtom for the Lord's appointing 


a Guardian of them. 1 %. $74: 1 Ro. Ab. 40; Egle. 


i ton's Ca: Hutt. 17: 2 Lnutw. 1181. 


But whether the 
Guardian in-ſocage is intitled to take into his cultody 
the infant's perſonal eſlate, is not aſcertained by any ex- 
preſs authority. It ſeems however that perſonalty is in- 


cluded except where by the cuſtom of a particular place 


it happens to be liable to a different cuſtody: and this 
opinion is founded on the idea that the cuſtody of an in- 
fant's perſon draws after it the cuſtody of every ſpecies 
of ptoperty for which the law hath not otherwiſe pro- 
vided: which receives ſome countenance from the in- 
ſtances of copyholds, and hereditaments not lying in te- 
nure: for including which it will be difficult to account 
by any other reaſon than that above given for including 
perſonalty. It is alſo ſtrongly confirmed by the manner 
in which the Fat. 12 C. 2. c. 24, regulates the power cf 
the Guardian, which it enables a father to appoint; 
after authoriſing ſuch Guardian to take the cuſtody of the 
infant's per/oral gate, as well as of his lands, tenements, 
and heredicaments, it provides that he may bring ſuch 
action or actions in relation thereunto, as by law a Guar- 
dian in common ſocage might do; words almolt neceſ- 
ſarily importing that the perſonal eſtate is equally an ob- 
ject of the cuſtody of Guardian in ſocage with the infant's 
real property; though a contrary opinion is hinted by 
Vaughan. C. J. See Vaugh. 186. 

Guardianſhip in ſocage is ſuperſeded both as to the 
body and lands, if the tather exerciſes his power, of ap- 
pointing a teſtamentary or other Guardian according to 
feat. 12 C. 2. c. 24. (See 2%. 4.) And regularly it ends, 
when the infant whether male or female, attains 14: 
though ſome ſay that this muſt be underitood only where 
another Guardian, either by election of the infant or other» 
wiſe, is ready to ſucceed ; and that the Guardianſhip in 
ſocage continues in the mean time. Andr. 313, At that 
age however it ſeems the heir may oult the Guardian in 
ſocage and call him to account for the rents and profits. 
Litt. g 123: Cv. Litt. 89. It was in this particular of 
Wardihip as alſo in that. of marriage, and in the cer- 
tainty of the render or ſervice, that the ſocage tenures 
had ſo much the advantage of the military ones. See tit. 
Tenure. But as the Wardſhip ceaſed at 14, this diſad- 
vantage attended it; that young heirs being left at fo 
tender an age to chooſe their own Guardians till 21, 
might make an improvident choice. Therefore when 
almoſt all the lands in the kingdom were turned into ſo—- 
cage tenures, by the /far. 12 Car. 2. c. 24, that ſtatute, 
gave the power of appointing the teſtamentary Guardian 
next mentioned. If no ſuch appointment be made, the 


Court of Chancery will frequently interpoſe, and name 


a Guardian, to prevent an infant hair from improvidently 
expoſing himſelf to ruin. 2 Comm. 88. c. 6. See pope. 7. 
4. The Statute 12 Car. 2. c. 24, conlidering the imbe- 


cility of judgment in children of the age of 14, and the 


abolition of Guardianſhip in chivalry ; (which laſted till 
21. See poſt. II;) enacts, that any Father, under age or 
of full age, may by deed or will atteſted by two witneſſes, 

| diſpole 


diſpoſe of the cuſtody of his child, either born or un- 
born, to any perſon, except a popiſh recuſant, either in 
poſſeſſion or reverſion till ſuch child attains the age of 21. 
'Theſe are called Guardians by ſtatute; or Teſtamentary 
Guardians. 

The ſubſtance of this Parliamentary regulation is, that 
the father ſhall have the power, though under 21.— That 
he ſhall have it as to @// his children under 21, and un- 
married at his deceaſe, or born after That he may ap- 
point any perſon except popith recuſants—That the ap- 
pointment may be either in poſſeſſion or remainder That 
he may appoint the Guardianſhip to laſt till 21; or any 
lei time That the appointment ſhall be effectual againſt 
all claiming as Guardians in ſocage or otherwiſe — That. 
the Guardian fo appointed ſhall have raviſhment of ward 
or treſpaſs, and recover damages for the Ward's benefit 
That the Guardian ſhall have the cuſtody of the infant's 
eſtate both real and perſonal, and have the ſame actions 
in relation to them as a Guardian in ſocage, —Finally, 
that the ſtatute ſhall not prejudice the cuſtom of London, 
or any other city or corporate town. For caſes on the 
conſtrudtion of this ſtatute, See Vin. Ab. and Com. Dig. 
tit. Guardian. The nature of this new kind of Guardian- 
ſhip, which the ſtatute profeſſedly models after that in ſo- 
cage, except as to duration, is particularly diſcuſſed in 
the caſe of Bedell v. Conflable; Yaurh. 177; and in Lord 
Shafteſorry's Caſe, 2 P. Il nt. 102: Gilb. 172. 

A father cannot appoint Guardians under this ſtatute 
to a natural child; but where he has named Guardians 
by his will to an illegitimate child, the Court of Chan- 
cery will appoint the ſame perſons Guardians without any 
reference to a maſter for his approbation. 2 Bro. C. R. 583. 

Though there is no decided caſe that Guardians can 
be appointed for a child, by a Stranger, during the life 
of the parent, yet the Jaw will take care that the child 
mall be educated according to his expectations; in caſes 
where the child is benefited by the will, Ce. of ſuch 
firanger. See Pawe!l v. Clever, 2 Bro. C. R. Foo. 

A grandfather cannot appoint Guardians to his grand- 
fon under this ſtatute: but he may give his eſtate to him 
on condition that certain perſons be his Guardians; and 
if the father of the legatee do not ſubmit to the will, 
the Chancery will make the father's oppolition work a 
forfeiture of his ſon's eſtate. ul. 300, 

5. We may here juſt mention that there is another ſpe- 
cies of cuflomary Guardianjþip beſides that in Lonaon 
and certain cities and boroughs; where by the ſpecial 
cuſtom of a manor the Lord names, or is himſelf the 
Guardian of an infant copyholder. See Com. D/z. tit. 
Copybold, (K. 5.)—The nature of this Guardianthip, de- 
pends wholly on the cuſtom of the particular manor ; and 
though it is not expreſsly ſaved by the /ar. 12 Car. 2; 


yet it has been held that the father's appointment of the | 
cuſtody of his child under that ſtatute, will not extend 


to copyhold eſtates. 2 Lutto. 1181: 3 Lev. 395: Comb. 


253. 

8 The right of el:4ing a Guardian by an infant, 
ariſes only when from a defect in the law, (or rather in 
the execution of it,) the infant finds himſelf wholly un- 
provided with a Guardian, This may happen either be- 
fore 14, when the infant has no ſuch property as attracts 
a Guardianſhip by tenure, and the father is dead without 
having executed his power of appoiatment, and there 15 
no mother; or after 14, when the cuttody of the Guar- 


ſeem ſupplied by any prior or cotemporary writer. 
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dian in ſocage terminates, and there-is no appointment 
by the father under the Hat. 12 Car. 2. Lord Coke only 
takes notice of ſuch election where the infant is under 14 g 
and as to this omits to ſtate how, and before whom it 
ſhould be made; ſee 1 /»f.87 5; nor does this defect 
As 
to a Guardian after 14, it appears from the ending of 
Guardianſhip in ſocage, at that age, as if the common 
law deemed a Guardian afterwards unneceſſary. How - 
ever ſince the Hat. 12 Car. 2. c. 24, it has been uſual in 
defect of an appointment under the ſtatute, to allow the 
infant to ele& one for himſelf; and this practice appears 
to have prevailed even in ſome degree before the Reſtora- 
tion. Such election is ſaid to be {requently made before 
a Judge on the circuit. 1/7. 375. But this form does 
not ſeem eſſential. The late Lord Baltimore when he was 
turned of 18, having no Teſtamentary Guardian, and be- 
ing under the neceſſity of having one for ſome ſpecial 
purpoſes relative to his proprietary government of Ma- 
land, named a Guardian by deed ; a mode adopted by 
the advice of Counſel. lt ſeems in fact as if there was 
no preſcribed form of an infant's eledting a Guardian 
after 14, any more than there is before, and therefore 
election by parol, though unfolemn, might be legally ſuf- 
ficient. The deficiency in precedents on this occaſion 
is eaſily accounted for; this kind of Guardianſhip being 
of very late origin, unnoticed as it feems by any writer 
before Ci4e except Swuinburn; (Te//am. edit. 1590. 97 6;) 
and there being yet no caſes in print to explain the powers 
incident to it, or whether the infant may change a Guar- 
dian ſo conſtituted by himſelf. Cote, though profeiling 
to enumerate the different ſorts of Guardianſhip, omits 
this in one place; whence perhaps it may be conjectured 
that in his time it was in ſtrictneſs ſcarcely recogniſed as 
legal. 1 If. 88 6. in . 

7. As to Guardian by appointment of the Lord Chan- 
cellor ; it is not eaſy to Rate how this juriſdiction was ac- 
quired: It is certainly of no very ancient date, though 
now indiſputable. The firſt inſtance of ſuch a Guar- 
dian, appointed on petition without bill, was in the year 
1696, in the caſe of one Hampden. But fince chat time the 
Court of Chancery has exerciſed this power, without its 
being once called in queſtion; therefore in the caſe of Lady 
Teynham v. Leonard, in Dom. Proc. An. 1724, the Counſel 
for the reſpondent itated itas a thing fixed, that the Lord 
Chancellor was entruſted with that part of the Crown's 
prerogative. which concerned the Guardianſhip of infants. 
Bro. J. C. Under the ſame idea too, the marriage Act, 
flat. 26 Geo. 2.c. 33, h 11,) refers to the Chancellor for 
the appointment of a Guardian, to conſent to marriage, 
where the infant is without a Guardian and the mother 
is not living. 1 7. 835. in 2. See alſo 1 Bro. C. R. 556. 
The Court never appoints a Guardian to a woman after 
marriage. 1 /*cz. 157. 

8. Al] Courts of Jultice have a power to aſſign a Grar- 
dian to an infant to fue, or defend actions, it the infant 
comes into court and deſires it: or a Judge at his cham- 
bers, at the defire of the infant, may uflipn a perſon 
named by him to be his Grardian ; but this laſt is no re- 
cord until entered and filed by the clerk of the rules ; 
F. N. B. 27. L: 1 11.886. u. (16): 1355. n. (1): 1.Li, 
656: 2 Lem. 238, And this is called a Guardian ad lite. 
See title Equity, 
| 9. Guardian 
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9. Guardian by appointment of the Fc 
Com ſeems now perfectly inſignificant, and merely on 
a par with other Guardians ad /item, The right of ap- 
pointment is however claimed by that Court, as to per- 
ſonal eſtate; and, if there is no other (:uardian by tenure 
or otherwiſe, for the perſon alſo; but the following de- 


tail will ſhew with how little effect 


Stoinburne takes notice of ſuch a Guardian; but con- 
fines his obſcrvations on the appointment, and his extent 
cf power, to the cuſtom within the province of 1K. 
Team. 1ft ed. gg b. Ia a caſe in the court of K. B. Lord 
Hale admitted the right of the Eccleſialtica! Court to 


appoint a Curator of the perſonal eſtate; and after that | 


Judge's death the Court inclined to the ſame opinion. 2 
Lev. 162: T. Fo. go. In another caſe, ſoon atter, he ſame 
court allowed the right as to the infant's portion but de- 
nied it over the perſon. 3 Keb. 284. Ia the next caſe, 
the queſtion as to the right was largely debated on « plea 
in prohibition. his alleged that by the common law, 
uſed and approved in England, if any perſon by his will 
deviſes any goods to his children, the Ordinary befor? 
whom the will is proved hath uſed to commit the cuſtody 
of the ſons and their portions till 14, and of the daugn 

ters and their portions till 12, except where they are tn 
the cuſtody of any other by rezſon of tenure, or by th- 
father's appointment: and if any perſon detained ſuch 
infants, or their portions, the Orcinary bath allo uſed 


to compel the delivery of them by Eccleſiaſtical cenſures. | 


2 Lev.217. Buton a demurrer this plea was over-ruicd, 
and the prohibition ordered to ſtand, the latter being 
founded on the libel in the ſuit in the Eccleſiaſtical Court, 
which had ſtated the right in a more extenfive way, v. 
that by the Eccleſiaſtical Law, every perſon having the 
tuicjon of any infant under age, by the will of the father, 


or ter judicem comfetentem, ought to have the cuſtody of 


the infant and ſuit in the Ecclehafticai Court for the de- 
tainer. After this caſe nothing appears in tae books on 
the ſubject for a long time, but a curiory notice by Lee, F. 
of the Eccleſiaſtica! Court's appvintment without objec- 
tion, ſayiog the courſe of that court is, that if the infant 
is under ſeven years of age, they chooſe a Curator, but 
if he is ſeven, he chooſes. Fitzgib. 164. By a looſe note 
of a later caſe it appears that Lord Her d:vicke ſaid, tha: 
only Guardians ad [item can be appointed by the Eccle— 
fiaſtics] Court. 14 Vin. Abr. 176. pl. 7.inn. In another 
catz hon eer, reported more at length, the ſame Judge 
reprobated it as a preſumption in the Ecclefiatiical Court 
to appoint a Guardian of the perſon and eſtate, and de- 
clared their appointment except when a ſuit was depend 
ing to be an interference with his power as Chancellor ; 
and even recommended to the Attorney General to con- 
ſider whether a quo wa-ranto would not lie in ſub a caſe 
againit the Eccleſiaſtlical Court. 3 4/4. 631. In à ſub- 
ſequent caſe in B. R. (Mits Carley”;s) the power of ap- 
pointment in the Eccleſiaſtical Courts was conſidered as 


cnfined to Guardians ad litem, and therefore perfectly 


inligniſicant. 3 Barr. 1436. See 1 //f. 885, in . 

The above recapitulation, as to Guardians, is ex- 
cluſive of any thing relative to the Royal family. See 
the arguments in the caſe on the King's right, in reſpect 
to the education and marriage of his grand-children, 


which was referred to the Judges in the reign of Ces. I. 


Fort. 401. See alſo the Hat. 12 Geo. 3. c. 11; and this 
Dict. tic. King. | 
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—— 


Cuardian made by the court for his wife. 1e. 13 


The following miſcellaneous obſervations may ſerve 
further to illuſttate the abore propoſitions: 

Guardianſhip is a thing cogniſable by the temporal 
courts, where a devile is made of it, which co rts are to 
jodge whether the deviſe be purſuint to the ſtatute 1 
Veit. 207. EF , | 

The huſband of a woman under ge cannot diſavow a 
An infant, it is faid, cannot revoke the authority of + 
Guard an: but the court may diſcharge one Guardian, and 


align another at their diſcretiou; and the juſtices of N;/ 


prias, He. may aflign a new Guardian. Palm, 252; 1: 
459: Ney. 49: 1 Danv. Abr. £04. 

Ihe eldeſt fon of the half bivod ſhall be Guardian in 
ſocage, to a fon by a ſecond venter; and when the mi- 
nor attains the age of fourteen years, he may chuſe hi; 
Guardian before a judge, at his chambers, or in court, 
or in the Chancery. Ce. Fac. 219, Though a father is 
Guardian by natuie, yet a man may be Guardian to an 
infant againit his father, for prevention of waſte; which 
is a forfeiture of Guardianſhip. Hard. 96. 

if a woman hath iſſue a ſon by a former huſband, and 
marries a ſecond huſband, ſeiſed of ſocage lands, by 
whom the has iſſue another ſon, and the huſband aud wite 
die, le ieing the ſecond fon under fourteen, his brother 
of the halt blood ſhall be Guardian in ſocage; as next 
of kin, to whom the inheritance cannot deſcend, Cro, 
El'z. 825: 2 Aud. 171: Moor 635: 2 Jen. 17. 

An 1a'ant, ideot, lunatick, zor comps, one blind and 
dumb, deaf and dumb, or leper removed, cannot be 
Guardian in tocage Co. Lit. 886, 

Ic is clearly agreed, That the King, as pater patriz, 
is univerſal Guardian of all infants, ideots and lunaticks, 
who cannot take care of themſelves; and as this care 
cannot be exerciſed otherwiſe than by appointing them 
proper curators or Committees, it ſeems alſo agreed, that 
the King may, as he has done, delegate the authority to his 
(.hancel/or ; therefore ↄt this day, the court of Chancery is 
the only proper court which hath juriſdiction in appointing 
and removing Guardians, and in preventing them and others 
from abuſing their perſons or e/tates. 2 Injt. 4: 4 Co. 126: 
Staundf. Pre. 37 See title Ideas and Lunaticks, and ants 7. 

And as the Court of Chancery is now invelled with 
this authority, hence in every day's practice we find that 
court determining, as to the right of Guardianthip, who 
is the next of kin, and who tne moſt proper Guardian; 
as allo orders are made by that court on petition, or mo- 
tion, for the proviſion of infants quring any diſpute herein; 
as likewiſe Guardians removed or compelled to give ſe— 
curity; they aud others punithed for abuſes committed 
on infants, and effectual care taken to prevent any abules 
intended them in their perſons or eſtates; all ſuch wiongs 
and injuries being reckoned a contempt of that court, it 
having by an eſtabliſmed juriſdiftion, the protection of 
al perions under natural diſabilities. 2 Med. 177. 


II. Thoucn Guardianſhip in Chivalry is now abo- 
lied by far. 12 C. 2. c. 24, already fo oftien mentioned; 
it may be uſeful as well as curious to coniider the follow- 
ing ſummary concerning it.,See 1 ½. 88 5; u. 11. 

This guardianſhip could only be where the efiate 
velted iu the infani by decent - All males under 21 at 


the anceitor's death were liable to it; but not ſemales 


unleſs they were under 14.— I: extended not only to 
the 
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the perſon of the infant, but alf> to all ſuch of his lands 
and tenements as were within the Guardian's ſeigniory; 
and if the King was Goerdian in reſpect of a tenure 2 
cabiſe, then to the whole of the infant's eſtate of whom- 


ſoever holden, whatever the tepure; and whether Jyivg | 
in tenure or not.—It che infant heir held lands by 
knigh:'s ſervice of ſeveral lords, each had the wardſhip | 
of the land within his icigniory ; ard as to ths body, the | 


wardthip cf it belonged to chat lord of whom the tenure 
was molt ancient, he being ſtiled the lord by priority, 
und the others lords by poſtertority : but if any lands of the 
infant were ho!den of the King by knight's ſervice 15 
envice, he was intitled to the wardſhip boch of the in- 
fant's body and all his lands ſo held of the crown or of 
others by knighi's ſervice. 

This guardienſhip continued over males till 21, over 
females till 16 or marriage, when it determined; it the te- 
rure were of a Subject, the heir might enter on the lord 
immediately; but if the King had the wardſhip, then the 
heir was not entitled to take poſſcnion of the land with 
out ſuing for livery t-- the Crown, which was a proceſs both 
nice and expenſive, See 1 I 77 a —l had a pr. fer- 


ence with reſpect to the cultody of the infant's body over 


every Other ſpecies of wardſhip, except only that of the 
fa her where the infant was his heir apparea;; even the mo- 
ther being excluded. lt entitled the lord to make ſale of 
the marriage of the infant, ſubject only to the reſtriction of 


not diſparaging ; and if the infant refuſed the marriage ten- 
dered by the lord, or married after ſuch a tender and | 
againſt the lord's conſent; in the former caſe the infant 


was liable to the payment of a ſum equal to the value 
of the marriage, that is to the profit which the lord 
might have made by the ſale of it; in the latter caſe, the 
heir female paid the ſame ſum as for a refuſal, but the 
heir male was charged the double value, which was call- 
ed a forfeiture of marriage,—The Guardian in chivalry 
was not accountable for tlie profits made of the infant's 
land during the wardſhip, but received them for his own 
private emolument, ſubject only to the bare maintenance 
of the inſant.—Laſtly, Guardianſhip in chivalry being 
deemed more an intereit for the profit of the Guardian, 
than a truſt for the benefit of the Ward, was ſaleable and 
trans{errable like the ordinary ſudjects of property, to 
the beſt bidder ; and if not diſpoſed of was tran{miilable 
to the lord's perſonal repreſentatives. 

The above genera! explicaticn of the nature of ward- 
ſhip in chivalry may well excite a ſtrong idea of the evils 
neceflarily incident to it: and it is natural io wonder 
how this ſpecies of Gvuardcianthip ſhould be patiently en- 
dured tor ſeveral centuines after tae conqueit, and even re- 
main unreformed by any effectusl checks to ſoften its 11+ 
gour 11}] it was whoily taken away at tbe Refteration; the 
true period when Britons gained more real liberty, than 
any other that can be named in hiltory ; by no means 
even excepting /e Kewola/ton: and of this proponticn the 


| Hab:ai-corpu. +2 and the ſtatute for aboliſhing zerxure: are 
| pleaſes to have the cuſtody of the heir, and the land tal! 


molt pregnant proofs ; ſtatutes both made 19 the reign of 
Car. II. and as far preferable to the vaunied Bil of 
ig bts, as practical liberty is to theoretical doctrines. 

Perhaps the facility of evacing this Guardianihip in chi- 
valry, which could only be on a cent, may account both 
for its being fo long ſubmitted to, and tor its producing 
conſequences leſs extenſively pernicious than ſeem almoſt 


neceſſarily incident to it, Various modes of preventing the 
deſcent were practiſed. One was enſeofflag the herr in 
the anceitor's life-time: another, the enfeotiing ſtrangers 
on condi:ion to pav a ſum, far exceeding the value of 
the land, at a time ſo fixed as to correſpond with the 
heir's coming of age, who might then enter for breach 
of the condition. Ste Sat. Merlebridze, 5 2 H. 3 6: 
2 IL. 109. When theſe modes were declared to be ſriu- 
dulent, and therefore checked by the ſaid Ratnte, a th d 
more fit to attain the ſame end ſucceeded; for , and 
truſts being invented, and Guardianſhip in chivalry being 
only of legal eſtates, it became the ſaſhtion to make fe it 
ments to uſes, as well for preven.ing wardſhip, as for 
avoiding "reliefs and forfeitures, and indirectly exerciſing 


the power of deviling ; and thus the heir taking only che 


uſe of the land on a delcent, inſlead of becoming the 
legal tenant, he of courſe eſcaped being in wardſhip. 
This eveFon continued in practice uli 4 Hen. VII, when 
the Legiſiature thought proper once more to in:ertere, in 
favour of the lord, and made the heir of «fri gue ue lisbie 
to warſhip in chivalry. See Stat. 4 Hen. 7. c. 17: 1 Ia. 
844: 2 lt 110. For ſome time after this there ſeems 
to have been no other means of preventing wardſhip in 
chivalry than the anceſtor's making a leaſe for life, with 
remainder to his heir apparent in fee; but this protection 
of wardſhip in chivalry was ſoon followed by a great di- 
minution of its profits, for in the ſucceeding reign the 
ſtatutes of Wills gave the power of deviling, ſo as to de- 
prive the lord of the wardſhip of two thirds of the land 
holden by Knight's fervice : in which contracted ſtate this 
odious ſpecies of Guardianſhip was ſuffered to languith, 
till it was entirely aboliſhed, with the other oppreſſive ap- 
pendages of military tenures, by the famous ſtatute 12 
Car. 2. c. 24.—vSee 2 Iifk. 110,111: Smith's Rep. Angl. 
(Englifþ edit.) b. 3. c. 5 Staunfe. E. C: 4 Int. 188: Cromp. 
Jur, fa. 112 4.— 125: Mad. Exch. 221: Ley on Wards, 
and Liv: 1 Inf. lib. 2. c. 4: and the abridgments tit. 
Garde and Garadian. 

Guardian in Socage ſhall make no waſte, nor ſale of the 
inheritance, but keep it ſately for the heir: and where 
there hath been ſzme doubt of the ſufficiency of a Guar- 
dian in ſocage, the Chancery hath obliged him to give 
ſecurity. 2 Mad. 177. Allo a Guardian may be ordered 
to enter into ſecurity by recogniſance, not to ſuffer a fe- 
male infant to marry whilſt in his cuttody; and to permit 
other relations to viſit her, Sc. 2 Lev. 128. And the 
court of Chancery will make ſuch Guardiar give ſecurity 
not to marry the infant without the court is firit acquaint- 
ed with it. 2 Chan. Rep. 237. 

Before the Hat. 12 Car. 2. c. 24, Tenant in ſocage 
might have diſpoſed of his land, in truſt for the beuent 
of the heir; but it is {aid he could not devite or dipole 
of the Guardianſſup or cuſtody of the heir flem the next 
of kin to whom the land could not dei{:end, becaule the 
law gave the Guardianſhip to ſuch next of kin. Ai. 
189. But now tenant in ſocage may nominste whom %2 


follow the Guardiaoſiiip, as an incident given by law ro 
attend the cuttody; and ſuch ſpecial Gar cannot 
aſſign the cuſtody by any act, the truſt being perſona: ; 
nor ſhall it go to the executor or ad miniſtrator of the 
Guardian, but determines by his death, Faigo. 130; 
Dyer 189. : 
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As the law hath inveſted Guardians not with a bare 
euthrity only, but alſo with an -e till the Guar- 
dianſbip ceaſes; fo it hath provided ſeveral remedies for 
Guardians againſt thoſe who violate that intereſt: at 
Common-law there were remedies both droitural and 


poſſeſſory, to recover the Guardianſhip. 2 {nft. go: 9g 


Co. 72. 

A Guardianſhip of a minor is an intereſt in the body and 
lands, Sc. of one within age. Guardians to infants, 
appointed by the court to ſue, may acknowledge ſatiſ- 
faction upon the record, for a debt recovered at law for 
the infant. Trin. 23 Car. 2. B. R. A Guardian in ſocage 


may keep courts, in the infant's manors, in his own name, 


grant copies, &c. He is dominus pro tempore, and hath 
an intereſt in the lands. Cro. Zac. 91. Such Grardian 
may let the land for years, and avow in his own name 
and right; and his leſſee for years may maintain eject- 
ment: but he cannot preſent to an advowſon, for which 
he may not lawfully account ; and the infant muſt preſent 
of whatſoever age. Cyro. Jac. 98, 99. Though it is 
laid, if the infant be within the age of diſcretion, his 
Grardian may preſent. 8 E. 2. 10. See 1 Int. 89 a; and 
this Dict. tit. Zdworr/on. 

In another place Lord Cote extends the doQrine ſo far 
as to ſay that the infant ſhall preſent whatſoever his age 
may be. 3 t. 156. But ſome ſuppoſe the Guardian to 
have the right of preſenting in the name of the infant, 


in general; others admit the right of the infant; but 


add that if he be of ſuch tender years as not to have 
any diſcretion, then the Guardian ſhould preſent for 


him. In. Abr. tit. Guardian 2. pl. 2. But the law ſeems 


now ſettled in the full extent of Lord Cok-'s opi- 
nion; by a determination of Lord Chancellor King. An 


advowſon was conveyed to truflees on truſt to preſent ſuch 


- perſon as the grantor his heirs and aſſigns ſhould by deed 


appoint: and, on the principle that an infant of any age 
may preſent, the Chancellor confirmed an appointment 
by an infant heir, though it appeared that the child was 
not a year old, and that the Guardian guided the child's 


hand in making his mark and putting his ſeal. 2 Eg. Ab.; 


* 


Infunt B zl. 3: Fin. Abr; Collation. A. pl. 10. and ee 3 
Ai“. 710. Ir ſtill remains however undecided whether 
the want of diſcretion might not induce a court of equity 
to controul the exerciſe of this right by an infant, in 
caſe a preſentation ſhould be obtained without the con- 
currence of his Guardian. 1 IA. 89 a. inn. 1. 

A Cuardian for nurture of the minor, appointed by 
will, hath power to make leaſes at will only. Cre. Eliz. 
678, 734. A teſtamentary Guardian cannot make a leaſe 
of the infant's lands; but ſuch leaſe is abſolutely void. 


2 II U/. 129, 135. Guardians are to take the profits of the 


minor's lands, c. to the uſe of the minor, and account 
for the ſame: they ought to ſell all moveables in a rea- 
ſonable time, and turn them into land or money, except 
the minor 4s near of age, and may want ſuch goods 
himſelf: and they {ſhall pay intereſt for money in their 
hands, which might have been put out at intereſt; in 
which caſe it ſhall be preſumed the Grardians made uſe of 
it themſelves. 3 Sal. 177. 


IH. Tux Powter and reciprocal duty of a Guardian 
and Ward are the fame pro tempore as that of a parent and 
child; but the Guardian when the Ward comes of age is 


bound to give him an account of all that he has tranſ- 


— — 


acted on his behalf, and muſt anſwer for all loſſes by his 
wilful default or negligence. In order therefore to pre- 
vent diſagreeable conteſts with young gentlemen, it has 
become a practice for many Guardians, of large eſtates 
eſpecially, to indemnify themfelves by applying to the 
Court of Chancery, acting under its direction and ac- 
counting annually before the oflicers of that court. And 
that court in caſe any Guardian abuſes his truſt will check 
and puniſh him, and ſometimes proceed to the removal of 
him and appoint another in his ſtead. 1 Sid. 424: 1 P. 
I ns. 703. See 1 Comm. 463. c. 17, and ante I. . 

At Common-law, both a providition of waſte, and 
an action of waſte, lay againit a guardian in chivalry and 
a guardian in ſocage, for voluntary, but not for permi/- 
five waſte, or waſte done by a /tranger. 2 Inf. 305. 

By the Common-law, guardians in focage are account- 
able to the infant, either when he comes to the age of 
fourteen years, or at any time after, as he thinks fit. 
Cv. Lit. 87. And ſo is one who is Guardian by nature 
after the infant's age of 21, See ante I. 1; and 1/%. 
886. 2. 9. But the Guardian on his account, ſhall have 
allowance of all reaſonable expences; and if he is robbed 
of the rents and profits of the land, w:thout bis default or 
negligence, he ſhall be diſcharged thereof upon his ac- 
count; for he is in the nature of a bailiff or ſervant to the 
infant, and undertakes no otherwiſe than for his dili- 
gence and fidelity. Co. Lit. 89 g. 

But againſt a teſtamentary or other Guardian, whoſe 
authority doth not determine till the infant is 21, or 
being a female attains that age or marries, the infant can- 
not have action of account before; for the rule of the 
Common-law is that account ſhall not lie while the 
Guardianſhip continues. But in equity the infant may 
by prochein amie (ue his Guardian for an account during 
the minority. 2 Vern. 342: 2 P. Ws. 119: 1 Fez. gi: 
3 Att. 62e, 

A Guardian cannot be charged in account as a recei- 
ver: becauſe then he would loſe his coſts and expences: 
theſe it is ſaid being in general allowed only to Guar- 
dians and bailiffs and not to receivers. See 1 1%. 89 a: 
n.2; 172 a 

If a Guardian takes a bond for the arrears of rent, he 
thereby makes it his own debt, and ſhall be charged with 
it. 2 Chan. Rep. 97. If a man during a perſon's infancy 
receives the profits of an infant's eſtate, and continues 
to do ſo for ſeveral years after the infant comes of age, 
before any entry is made on him; yet he ſhall account 
for the profits throughout, and not during the infancy. 
only. 1 Eg. Ahr. 280. A receiver to the Guardian of an 
infant, who has had his account allowed him by the 
Guardian, ſhall not be obliged to account over again to 
the infant when he comes of age. Preced. Chan. 535. 

A Guardian ſhall anſwer for what is loſt by his fraud, 
negligence or ,omiffion; but net for any caſual events, as 
where the thing had been well but for ſuch an accident. 
Litt. 123. By ftatute Mag. Cart. ꝙ H. 3. c. 3, Guardians 
were to retain the lands till the heir comes of age, and 
then reſtore the ſame as fully ſtocked, Sc. as received, 
By flat. 6 Au. c. 18, Perſons who are Guardians or trul- 
tees for infants holding over, without the conſent of the 
perſon next intitied, ſhall be adjudged treſpaſſers, and be 
accountable for profits, &c, By fat. 4 Aun. c. 16.4 27, 
Action of account may be brought againſt the executors 


or adminiſtrators of a Guardian, Oc. 
| For m 


GUARDIAN. 


Form of ELECTION of a Guarn1an by a Mixor. 


NOW all Men &y the/e preſents, That J A. B. fon 
K and heir, of, &C. deceaſed, being now about the age 
of eighteen years, have elected and choſen, and by theſe pre- 
ſents do ele and chuſe C. D. of &c. to be Guardian of my 
perſon and eftate, until I ſhall attain the age of twenty-one 
years, and I do hereby promiſe to be ruled and governed by him 
in all things touching my welfare; and 1 do authoriſe and im- 
tower the ſaid C. D. to enter upon and take paſſeſton of all 
and every my meſſuages, lands, tenements, hereditaments and 
tremiſſes whatſoever, ſituate, lying and being in, &c. in the 
county of, Kc. or elſewhere, whereunto I have or may have 
any right or title, and to let and ſet the ſame, and receive 


and take the rents, iſſues and iu gits thereof, for my uje and 


benefit, during the term aforeſaid ; giving and hereby graut- 
ing unto the ſaid C. D. my full power in the ſaid premiſſes; 
and whatſcever be ſhall lawfully do or cauſe to be dine in the 
premiſſes, by virtue hereof, I do hereby promiſe to ratify and 
corfrm. In witneſs, Sec. 


As to Orphans under the cuſtom of Loni, See that 
title. 


GARDIAN DE L' ESTEMARY, Ihe Guardian or 
warden of the Stannaries, or mines in the county of 


7 


Cor uta, &. See title Stannaries, 
GUARDIANS DE L' EGLISE, Churchwardens. See 
that title. 


GUARDIANS OF THE PEACE, Thoſe that have 
the keeping cf the peace; wardens or conſervators thereof. 
Lamb. Eirex. lib. 1. c. 3. See title Juſtices of the Peace. 

GUARDIAN (ox WARDEN) or rue CINQUE 
PO RTS. A Magiſtrate that haih the juriſdiction of the 
ports or havens, which are commonly called the Ciague 
Perts, who has there all the authority and juriſdiction the 
Admiral of Euglaud has in places not exempt: and Cam- 
den believes this Landen of the Cinque Port; was frit erected 
among us in imitation of the Roman policy, to ſtrengthen 
the ſea colts againſt enemies, Sc. Camd. Br. 238. See 
title Cinque Ports. | 

GUARDIAN or Tae SPIRITUALTIES, The per- 
ſon to whom the rt, juriſdiftion of any diocele is 
committed, during the vacancy of the ſee, is called by this 
name. See flat. 25 H.8. cap. 21. and allo fat. 3 E.1. c. 
21, ia which the word Guardian ſeems applicable to this 
oficer. The Archbiſhop is Guardian of the Spiritualties on 
the vacancy of any ee within his provinte; but when the 
archicpi/ceral fee is vacant, the dean and chapter of the 
archbichap's dioceſe are Guardians of the Spiritualties, vis. 
the Spiritual juriſdiction of his province and dioceſe is 
committed to them. 2 Rel. Abr. 22, 223. The Gruar- 
au of the Spiritualties it is ſaid may be either Guardian in 
laxv, jure mag i aαν˙, as the archbiſhop is of any dioceſe 
in his proviace; er Guardian ly delegation, be ĩag he whom 
the ar htifg> or wicar general doth tor the time appoint. 
The Guardian of the Spiritualties hath all manner of ec- 
clefialtical juriſdiction of the courts, power of granting 
licences and diſpenſations, probate of wills, Oc, during 
the vacancy, and of admitting and inſtituting clerks pre- 
{cnted ; but ſuch Guardians cannot, as ſuch, conſecrate 
or ordain, or preſent to any benchces, See far, 13 Eliz. 
c. 12: N ood's Infl. 25, 27. 

Vor. I. 


GUILD. 


| GUARDIAN or Trs TEMFPORALTIES. C44, 
' Teniporalium.] The perſon to whoſe cuſtody a vacant ice 
or abbey was committed by the Eing.—Who as leward 
of the goods and profits was to give an account o the 
eſcheator, and he into the Exchequer,—ilis truſt con- 
tinned till the vacancy was ſupplied, and the ſuccefor 
obtained the King's writ de refiitutione temporalium, which 
was uſually after conſecration. Dict. 

GUEST, Sax. Geft, Fr. Gi. a ſtage of reſt in a jour- 
ney. A lodger or ſtranger in au zz, c. See titles Iuus and 
Innkeepers. 

GUIDAGE, Gaidagium.] An old legal word, fignify- 
ing that which is given for ſafe conduct throsgh a ſtrange 
land, or unknown country. £7 guidagium gurd datur 
alicui, ut tuto conducatur per terram aiterins, Conſuctud. 
Burg und. p. 119: 2 In}. 526. 

GUILD, from Sax. Guildan, to pay.] A fraternity or 
company, becauſe every one was gige, i. e. to pay 
ſomething toward the charge and ſupport of the com- 
pany. The original cf theſe guilds and fraternities is (aid 
to be from the old Saxon law, by which neighbours entered 
into an aſſociation and became bound for each other, to 
bring forth him who committed any crime, or make ſatiſ- 
faction to the party injured, for which purpoſe they raiſed 
a ſum of money among tnemſeives, and put into a com- 
mon ſtock, wherecut a pecuniary compenſation was made 
according to the quality of the offence committed, From 
hence came our fraternities and guilds; and they were in 
uſe in this kingdom long before any formal licences were 
granted ſor them: though at this day they are a com- 
pany combined together, with orders and laws made by 
themſeives, by the priace's licence. Camd. 

Gulda Mertatoria, or the M-rchants Cu, is a liberty 

or privilege granted to merchants, wherevy they are en- 
abled to hold certain pleas of land, ec. within their own 
precin&. 37 Ed. 3: 15 R. 2. King EA. III. in the 14th 
year of his reign, granted licence w the men of Core 
to eret a Merchants? Gaui, aud aifo a fraternity of 
brethren and filters, with a matter or warden, and that 
they might make chantries, beſtow aims, do other works 
of piety, and conititute ordigances touching the ſame, 
Sc. And King Her. IV. in the 4th year of his reign 
gave licence to found a Gad of the Huy Crojs at Strat- 
ford upon Accu. Antiqg. Warwick. 119, 522. Gaild, or 
Gila, is alſo uſed for a tribute, or taz, an amercement, 
Sc. 27 Ed. 3: 11 H. 6: 15 Car. 2. See Cel; and moe 
fully titles CD ration: Lond n. 

GUILD HALL, The chief hall of the city of London, 
for the Meeting of the Lord Mayor and Commonalty of 
the city, making laws aud ordinances, holding of courts, 
Se. Gildarum nomine centiuentur nn Jol mineres fretcre 
nitatus, fed ipje etiam civiiarum communitates. Stehu. It 
alſo ſignifies the chief hail of other cities and corporate 
towns; the S. Nons-Dall in Aing-Sircet, WrFeftieinſ'er, is 
called the Gui ball. 

GUILDHELD.\ TELUTONICORUM. The frater- 
nity ot Laſterlinig merchan:s in Landon, called the Sill 

yard. See Stat. 22 Heu. 8. c. 8. 

GUILD RENTS, Rents payable to the crown, by any 
guild or fraternity; or fuch rents as tormerty belonged to 
religious Guilds, and came to the crown at the general dif. 
ſolution of monalleries, being ordered to be 101-4 by the 
Stat. 22 Car. 2. cap, 6, | 
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GUIL 


'GUILDER, A Foreign coin: the German guilder is 3 5. | 


GYR 


IFeA infer or within 3 miles thereof; or within any 


8 d. and the golden one in ſome parts of Germany 4 c. 9 d. | other city, borough or market town or one mile theregt; 


In Pissgal it paſſes for 5 6. but the Palau and Holland | 
gelder is but 25s. In Holland, merchants keep their ac- 


counts in Guilder, Fc. 


k 
* 


— 


GULE or AUGUST, Gula Ani, Coule A Aont.] | 


The day of St. Peter ad Finculz, which is celebrated on 


the 1// of Avgu/t, and called the Gule of Auguſ, from the | 


Lat. Gula a throat; for this reaſon, (as pretended) that one 
Quirinus, a tribune, having a daughter that had a diſeaſe 
in her throat, went to Pope Alexander, (the ſixth from St. 
Peter,) and deſired of him to ſee the chains that St, Peter 


was chained with under Nero, which requeſt being grant- 


ed, ſhe the ſaid daughter kiſſing the chains, was cured 
of her diſeaſe ; whereupon the Pope inſtituted this feaſt 


in honour of St. Peter; and, as before, this day was 


termed only the calends of Augu/?, it was on this occaſion 
called indifferently either St. Peter's day ad Vircula, from 
what wrought the miracle, or the Gule of Auguft, from 
that part of the virgin whereon it was wrought, Durand”; 
Rationale Divinorum, lib. 7. cap. 19. It is mentioned F. 
N. B. 62: Plerud. 316: Stat. Meſim. 2. cap. 30. 

GUNS. See titles 4rms: Came. | 


GUNPOWDER. Ir is lawful for all perſons, as well 


ſtrangers as natural-born ſubjects, to import any quantities 
of Gunpowder or ſalt- petre, brimllone, and other materials 
for the making thereof, and to make and ſell Gunporuder, 
c. Sat. 16 Car. 1. cap. 21. | 

To obtain an excluſive patent for the ſole making or 
importation of gunpowder or arms, or to hinder others 
from importing them, incurs the penalties of præmunire 
by Stars. 16 Car. 1. c. 21: 1 Zac. 2. c. 8. 

The Stat. 12 Geo. 3. c. 61, reduces into one and repeals 


all former acts relative to the making, keeping, and 


1 


carrying of Gunpowder. 

By this act it is provided, that no perſon ſhall make 
gunpowder but in the regular manufactories, eſtabliſhed 
at the time of making the {tatute, or licenſed by the 
Seflions purſuant to the proviſions in g 13, Cc. on for- 
feiture of the Gunpowder and-2 5. per pound, & 1. — elle 
mills not to be uſed; on the like penalty, $ 2.—Only 40 
pounds of powder to be made at one time under one pair 
of ſtones ; except battle-poruder a fine fowling powder ſo 


called, made at Battz/ and elſewhere in Sex, 9 3. 5.— 


Not more than 40 hundred weight to be dried at one 
time in one ſtove. § 6.—only the quantity abſolutely 
ne:eſſary for immediate uſe to be kept in or near the place of 
making, except in brick or ſtone magazines 50 yards at 
lealt from the mill, F7. All Gunpowder makers to have 


all to keep the Gunpowder when made, on penalty of 
25 J. per month; and 5 /. a day for not removing it when 
made, with all poſſible diligence. 5 8. Charcoal not to be 
kept within 20 yards of the mill, $ 10.—No dealer to 
keep more than 200 pounds of powder, nor any perſon not 
a dealer more than 50 pounds, in the cities of Londen and 


a brick or ſtone magazine near the Thames below Black- 


or within two miles of the King's palaces or magaz' nes. 
or half a mile of any parih church; on pain of forfeiture 
and 25. per pound; except in licenſed mills; or to the 
amount of 309 pounds for the uſe of collicries within 
200 yards of them. 5 12.—4 13, 14. 15. 16, contain 
proviſions reſpecting the licenſing mills, building maga- 


_ zines, &c,—Not more than 25 barrels to be carried in 


any land carriage, nor more than 200 barrels by water 
(unleſs going beyond ſea or coalt-wiſe ;) each barre! to 
contain not more than 100 pounds. — Various means arc 
directed for the ſafe conveyance, in both caſes, and to pre- 
vent all danger and delay, $ 18.—22. Jullices of peace 


may ſearch mills, houſes, carriages, Sc. 5 24. —Out- 


ward bound ſhips to take in, and homeward bound to 


diſcharge their gunpowder at or below Blackwa!!; and 
be ſearched by the officers of the Trinity houle. § 24, f. 
Penalties to be recovered before two juliices; and pro— 
ſecutions to be within 14 days, f 26, 7.—General excep- 
tions are made as to his majeſty's mills, ſtorehouſes and 
magazines; and as to powder ſent with the army cr 
militia; and exported or carried coaſtwiſe below B/ack- 
awall \ 29, 30. 

It ſeems that erefling powder mills, or keeping ma- 
gazines near a town is a nuiſance at Common-law, 
puniſhable by indid ment or information. Sra. 1169: Aad 
lee F 15, of the above mentioned ſtatute. 

4 GURGTTES, Wears. Black Book Hereford, F. 20. See 
arce. 
GUTI axp GOTTI, Engl. Gerth, called ſometimes 
Jute, and by the Romans Gee, is derived from the 0'd 
word Jet. which ſignifies a Giart: they were one of thoſe 
three nations or people who. left Germany, and came to 
inhabit this iſland. Leg. Ed. Conf. cap. 35. 

GUTTERA, A gutter or ſpout to convey the water 
from the leads and roofs of houſes: and there are gatte- 
tiles, eſpecially to be laid in ſuch gutters, c. mentioned 
in the Star. 17 Ed. 4. See title Bricks. 

GWABR MERCHED, A Brit word, which figni- 
fies a payment or fine, made to the lords of ſome manor, 
upon the marriage of their tenant's daughters ; or other- 
wiſe on their committing incontinency. See Marcherr. 

GWALSTOW, $Sax.] A place of execution: omnia 
gwalſtowa, 1. e. occidendorum loca, totaliter regis ſunt in 
foca ſud. Leg. H. 1. cap. 11. 

GYLPUT, Ie name of a court held every three 
weeks, in the liberty or hundred of Pathbery in the 
county of Warwick. Inquifit. 13 Ed. 3. 

GYLTWITE, A compenſation or amends for treſpaſs, 
Sc. Malta pro tranſyrefſiene. LL Edgar. Regis, Anno 964. 

GYPSIES, See tit. Ze yptians, 

GYROVAGI, Wandering mois, who pretending 
great piety left their own cloiſters, and viſited others, 
Matt. Parts. p. 490. 


H. | 


HABEASCORPUS, 


1 E serjter's WRIT or RIGHT, in caſes 

where he is aggrieved by illegal impriſonment : 
Founded on the Common law, and ſecured by various 
fiatutes; of which the laſt and moſt power ſul, the az. 
21 Cor. 2. c. 2, is emphatically ſtiled Tue Hantas 
Corrys ACT; and is at leaſt next in importance, if 
not indeed as rolates to modern times, ſuperior in its 
beneficial effe&t. wo Magra Charta. See 2 Iuft. 55, 615: 


4/75. 182: CY Jac. $43: 2 Ro. . 69: Com. Journ. April 


14t, 1628. 
Next to P. r, 57 al Seenrity the law of England regards, 
aſlerts, and preſerves, the perſonal Liber y of individuals 
a gainſt all impriſonment or reſtraiat, unleſs by due courſe 
of law — This is a right ſtrictly natural, and the laws 
of F:cland have never abridged it without ſufficient 
cauſe; nor can it ever be abridged in this kingdom at 
the mere diſcretion of the magiſtrate, without the ex- 
plicit permiſſion of the laws.-The language of the 
Great Charter is, that no freeman ſhall be taken or im- 
priſoned, but by the lawful judgment of his equals, or 
by the law of the land. Mag. C. c. 29. And many ſub- 
equent old ſt:tutes expreſsly direct that no man ſhall 
be taken or impriſoned by ſuggeſtion or petition to the 
King or his Council, unleſs it be by legal indictment, or 
the proceſs of the Common law. See Szats. 5 E. 3. 49: 
25 E. 3. f. 5. c. 4: 28 Ed. 3. c. 3. By the Petition of 
Rizht, 3 Car. 1, it is enacted that no freeman ſhall be im- 
iloned or detained without cauſe ſhewn, to which he 
may make anſwer according to law.—-By Vat. 16 Car. 1. 
c. 10, if any perſon be relirained of his liberty, by order 


or decree of any illegal court, or by command of the 


King's Majeſty in perſon, or by warrant of the council 
board, or of any of the privy council, he ſhall upon 
demand of his counſel have a writ of Habeas Corjrs, to 
bring his body before the court of King*s Brnch or (on- 
164 eas; who ſhall within three court days determine 
whether the cauſe of his commitment be juſt, and ther?- 
upon do as to juſlice ſhall appertain. And by the Habeas 


Corpus Ae, fat. 31 C. 2. c. 2. the methods of obtaining 


this writ are ſo plainly pointed out and enforced, that 0 
long as this ſlatute remains unimpeached, no Subject ct 
Hugluud can be long detained in prifon, except in thoſe 
caſes in which the law requires and juſtifies ſuch detainer : 
And leſt this act ſhould be evaded by demanding unrea 
ſonable Bail or ſureties for the priſoner's appearance. it 
is declared by for. 1/7. & If f. 2. c. 2, that excelive 
Jail ought not to be required. 1 Comm. 135. c. 1. 

Of great importance to the Public 1s the preſervation 
of this perſona} liberty: for if once it were left in the 
power of any, the higheſt, Magistrate ro impriſon arbi- 
trarily, whenever he or his officers thought proper, there 
would ſoon be an end of all other rights and immunities, 


! 


! 


And yet ſometimes when the State is in real danger, even 
this meaſure may be neceſſary, But the happineſs of our 


Conſtitution is, that it is not left to the Executive Power 


to determine when the danger of the State is ſo great as 
to render this mea ſure expedient ; for it is the Parliament 
only, or Legiſlative Power, conſiſting of King, Lords 
and Commons, that, wherever it ſees proper, can autho- 
rize one branch of it, the Crown, by ſuſpending the 


Habeas Corpns 44 for a ſhort and limited time, and in 


certain ſpecified particulars, to impriſon ſuſpected perſons 
without giving any reaſon for ſo doing. An experiment 
which ought only to be tried, and which we believe has 
never been tried, but in caſes of extreme emergency: 
and in theſe the nation parts with a portion of its liberty 
for a while in order to preſerve the whole for ever. See 1 
Comm. c. 1; 136, —and this Di. title Government ; ad fins 

Having ſaid thus much in general we may purſue our 
enquiries under the following heads. 


I. The Nature, various kinds, and Effedts of this Writ, 
II. Further, by whom, and inwhat caſes, it is grautabit. 
III. JFhat foall be a Proper return of ſuch Writ. 
IV. Of Batiling, Diſcha ging or Remanding @ Priſoner, 
brought up on a Habeas Corpus, 


For other matters connected with this ſubje& ſee this 
Dict. titles Bail; Commitment; Arreft ; Gaoter, Sc. and 
as to the Havens corpora Furatorum, See title Jury. I. 


I. Tu wriT of Haheas Corpus is the moſt celebrated writ 
in the Eag/fþ law. Various kinds of it are made uſe of 
by tne courts at Hymnen for removing priſoners from 
one court into another for the more eaſy adminiſtration of 


| juſtice, 


One of thoſe is the Habeas corpus ad reſpozdendum, when 


a man hath a cauſe of ation againſt one, who is confined 


by the proceſs of ſome inferior court; in order to remove 
the Priſoner and charge him with this new action in the 
court above, 2 4154. 198. For inferior courts being tied 
down to cauſes ariſing within their own juriſdiction, the 
party would be without remedy, unleſs allowed to ſue in 
another court; but it ſeems, that regularly a perſon confined 
in B. K. cannot he removed to C. B. by this writ, nor v:ce 


_ wer/a; tor in cheſe caſes there can be no defect of juſtice, as 
\ theſe cou:ts have conuſance as well of local, as tranſitory 
ations. Dyer 197 4: 249. pl. 84; 295, 307 : 1 Mod. 235: 


— 


| Sevi Pract. Regift. 339. 


The Haben Corpus ad ſaliſfacienelum, is uſed when a 
Priſoner hath had judgment againſt him in an action, 
and the plaintiſt is Jefirons to bring him up to ſome 
ſuperior court to charge him with proceſs of execution. 
2 Lill. Prac R.. 4. 
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the number roll of the judgment on the back of the writ. 
Stele Rezift. 331. | 
Habeas Corpus upon a cc, where the party is taken 
in execution in the court below -o upon an attachment 
out of Chancery, and a cez? corpus returned by the the- 
ritf, the next ſtep is a Hauheas Cortus ; for the ſheriff 
having executed the command of the writ of attachment 
Ly taking the bodv, he cannot carry him out of the 
county without the King's writ. Dif. 
the fam? nature are writs of Habeas Corpus ad fro- 


Sequendum, teflificandum, delibef andum, c. which iftue when 


it is neceſſary to remove a priſoner, in order to projecute, 
or tear 1:/iimony in any court, or to be tied in the proper 
;a-ildiclion waerein the fact was committed. See Sy. Reg. 
331,119, 126, 230: Comb. 17. 48. 

Laſtly, as relates to writs of Habeas Corpus for theſe 
confined purpoſes, may be mentioned the common writ 
a faciendum et reciprendums; which iſſues only in civil 
caſes out of any of the courts in WYe/7minfler Hall, when 
a perſon is ſued in ſome inferior juriſdiction, and is de- 
ſirous to remove the action into the ſape-tor court; com- 
manding the inferior judges to produce the body of the 
d: fendant, together with the day and cauſe of his cap- 
tion and detainer; whence this writ is frequently de- 
nominated an Haleas Corpus cum carſa; to do and receive 
whatfnever the King's court ſhall conſider in that be- 


half.—Ta this caſe the body is to be removed by Haleas 


C-rpus; but the proceedings, by certiorari. 3 Bac. Abr. 
Tais is a writ grantable of common right without any 
motion in court; and inſtantly ſuperſedes all proceedings 
in the court below. 2 Me.. 306. But in order to prevent 
the ſurreptitious diſcharge of priſoners, it is ordained by 
Stat. 1 2 P. NM. c.13, that no Habeas Corpus ſha!l 
iſſue to remove any priſoner out of any gaol, unleſs 
ſigned by ſome Judge of the Court out of which it is 
awarded. And to avoid vexatious delays. by removal of 
frivolous cauſes, it is enacted by Stat. 21 Fac. I. c. 23, 
that where the Judge of an inferior court of record is a 
barriſter of three years? ſtanding, no cauſe thall be re- 


moved from thence by Habeas Corpus or other writ, after 


ifue or demurrer deliberately joined.— That no cauſe, if 
once reminded to the inferior court by writ of procedex«9 
or otherwiſe, ſhall ever afterwards be again removed; and 
that no cauſe ſhall be removed at all, it the debt or dama- 
ges laid in the declaration do not amount to the ſum of 
5 J. — But an expedient having been found out to elude 
the latter branch of the ſtatute, by procuring a nominal 
plaintiff to bring another action for 5/. or upwards ; 
{when by the courſe of the Court the H2beas Corpus re- 
moved both actions togecher;) it is therefore enacted by 
lat. 12 Geo. 1. c. 29, that the inferior court may proceed 
in ſuch actions as are under the value of 5. notwith- 
ft:inding other actions may be brought againſt the ſame 
defendant to a greater amount. And by /at. 19 Geo. 3. 
r. 70, no cauſe under the valu: of 107. ſhall be removed 
by Habeas Corpus, or otherwiſe, into any ſuperior court 
unleſs the defendant ſo removing the ſame ſhall give ſpe- 
Eial bail for payment of the debt and coſts. See 3 Comm. 
ce 8. 

No writ of Habeas Corpus, or other writ to remove a 
cauſe out of an inferior court, ſhall be allowed, except 
delivered to the Judge of the court, before the jury to 
try the cauſe have appeared, and before any of them are 


- 


worn. Srat. 3 Ex. cap. 5. 


HABEAS CORPUS. l. 


Oa this writ the attorney for the plaintiff muſt endorſe | 


See further, Dnpey's Pratiice in K. B. as to the mode of 
ſuing cut a Haheas Corpus for the purpoſe of removing a 
Debtor to the King's Bench priſon. 


But the Great and efficacions Writ in all manner of illegal 
confinement, is that of Havras Coryvs ab svB1icirn- 
DUM: directed to the perſon detaining another, and 
commanding him to produce the body of the priſoner, 
with the day and cauſe of his caption and detention, 4“ 
faciendum, ſubjrciendum et recipiendum; to do, ſubmit to, ant 
receive whatſoever the Judge or court awarding ſuch writ 
ſhall conſider in that behalf. 8 Sz. 77, 142. 

This is a high prerogative writ, and therefore, by the 
Commoa-law, iſſuing out of the court of King's Bench, 
not only in term-time, but alſo during the vacation, by a 


| fat from the Chief Juſtice or any other of the Judges; 


and runniog into all parts of the King's dowinions : for 
the King is at all times entitled to have an account why 
the liberty of any of his Subjects is reltrained, whenever 


that reſtraint may be 1nflited. OG. Fac. 543. If it iſſues 


in vacation, it is uſually returnable before the Judge bim- 
ſelf who awarded it, and he proceeds by himſelf thereon, 
unleſs the term ſhould intervene, and then it may be re- 
turned in Court. Burr. 856, 460, 542, 606. 

If the party were privileged in the Courts of Com 
Pleas and Exchequer, as being, or ſuppoſed to be, an of: 
ficer or ſuitor of the Court, this Habeas Corpus ad /bji- 
ciendum might alſo by Common-law have been awarded 
from thence. 2 Inf. 55: 4 [nf. 290: 2 Hal. P. C. 144: 
2 Vent. 22. And if the cauſe of impriſonment were pal- 
pably illegal, they might have diſcharged him. ,. 
155. Butif he were committed for any criminal matter, 
they cou!d only have remanded him or taken bail fer his 
appearance in the Court of X. B. which occaſioned the 
Common Pleas for ſome-time to diſcountenance ſuch appli- 
cations. Carter 221: 2 Jon. 13. But ſince the gar. 16 Car. 
2. c. 10, above recited, expreſsly mentioned the Courts of 


K. B. and C. P. asco-ordinate in this juriſdiction, it hath 


been holden that every Subject of the kingdom is equally 
entitled to the benefit of the Common-law writ in either 
of thoſe courts at his option. 2 Bed. 193. It hath alſo 
been ſaid that the like Habeas Corpus may iſſue out of the 
Court of Chancery in vacation ; but - upon the famous 
application to Lord Nettingham by Jenks, notwithſtanding 
the molt diligent ſearches, no precedent could be found 
where the chancellor had iſſued ſuch a writ in vacation, 
and therefore his Lordſhip refuſed it. See 4 If. 182 : 
2 Hal. P. C. 147: 3 Comm. 132. c. 8. 

In the King's Bench and Common Pleas it is neceſſary 
to apply for it by motion to the Court, as in the caſe of 
all other prerogative writs; (as Certiorari, Prohibition, 
Mandamus, c;) which do not iſſue as of mere courſe, 
without ſhewing ſome probable cauſe why the extracrdi- 
nary power of the crown is called in to the party's aſſiſt- 
ance. 2 Mod. 306: 1 Lev. 1. For, as was argued, by 
Lord Chief Juſtice Vaughan, it is granted on motion 
becauſe it cannot be had of courſe; and there is there 
fore no neceſity to grant it: for the Court ought to be ſa- 
tisfied that the party hath a probable cauſe to be deli- 
vered.“ 2 Jon. 13. And this feems the more reaſonable, 
becauſe, when once granted, the perſon to whom it is di- 
rected can return no ſatisfactory excuſe for not bringing 
up the body of the priſoner. Cyo. Zac. 543. So that if it 
iflued of mere courſe, without ſhewing to the court or 
Judge ſome reaſonable ground for awarding it, a traiicr 
oi felon under ſentence of death, a ſoldier or mariner in 

| | the 


HABEAS CORPUS... 


the King's ſervice, a wife, a child, a relation, or a do- 
meſlick confined for inſanity or other prudential reaſons 
might obtain a temporary enlargement by ſuing out an 
Hab-as Corpus, tho? ſure to be remanded as ſoon as brought 
up to the Court. And therefore Cote when Chief Juſ- 
tice did not ſcruple to deny a Habeas Corpus to one con- 
fined, by the Court of Admiralty, for piracy ; there ap- 
pearing on his own ſhewing ſufficient grounds to confine 
him. 3 Bulft. 27: and ſee 2 Ro. Rep. 138. Oa the other 
hand if a probable ground be ſhewn, that the party is 
impriſoned without juſt cauſe, and therefore hath a right 
to be delivered, the writ of Habeas Corpus is then a Writ 
of Right which ©* may not be denied, but ought to be 
granted to every man that is committed, or detained in 
priſon, or otherwiſe reſtrained tho? it be by command of 
the King, the privy council, or any other.“ Com. Journ. 
As. 1, 1628. See 2 IAH. 615. 

The perſonal liberty of the Subject, as has been already 
obſerved, is a natural inherent right which cannot be ſur- 
rendered or forteited, unleſs by che commiſſion of ſome 
great and atrocious crime; and which ought not to be 
abridged in any caſe without the ſpecial perinifiion of law. 
To affert an abſolute exemption from impriſonment ix all 
caſes is inconſiſtent with every idea of law and political 
ſociety ; and in the end would deſtroy all civil liberty, 
by rendering it's protection :mpoſlible: but the glory of 
the Engliſb law conſiſts in clearly defining the times, the 
cauſes, and the extent, when, wherefore, and in what 
degree, the impriſonment of the Subject may be lawful. 
This it is which induces the abſolute neceſſity of expreſ- 
ſing opon every commitment the reaſon for which it is 
made; that the Court upon an Hqbeas Corpus may exa- 
mine into its validity; and according to the circum- 
ſtances of the caſe may diſtharge, admit to bail, or re- 
mand the priſoner.—Yet early in the-reign of Charles J. 
the Court of K. B. determined that they could not upon 
an Habeas Corpus either bail or deliver a priſoner, tho? 
committed without any cauſe aſſigned, in cale he was com- 
mitted by the ſpecial command of the King, or by the 
Lords of the privy council. 7 St. Tr. 136. This drew on 
a parliamentary enquiry, and produced the Periticn of right 
3 Car. I, already mentioned; which recites this illegal 
judgment, and enacts that no freeman hereafter ſhall be 
ſo impriſoned or detained. Some evaſions however of 
this ſtatute, in favour of the Crown, gave riſe to the Vat. 
16 Car. I. c. 1a, already ſtated; and even after this 
ſome ſhifts and devices, not very creditabie to the Judges 
of that time, were made ule of to the ſame unpopular 
end. See 3 Cemm. 134, 5; y 8. 2 

Other abuſes had alſo crept into daily practice, which 
had in ſome meaſure defeated the benefit of this great 
con!\itutional remedy. The party impriſoning was at 
liberty to delay his obedience to the firſt writ, and might 
wait till a ſecond and a third, called an alias and a plu- 
ries, were iſſued, before he produced the party; and 
many other vexatious ſhifts were practiſed to detain State 
Priſoners in cuſtody. But whoever will attentively con- 
üder the E:;//h Hiſtory may obſerve, that the flagrant 
abuſe of any power, by the Crown or its miniſters, has 
always been produRtive of a ſtruggle which either diſ- 
covers the exerciſe of that power to be contrary to law, 
or (if legal) reſtrains it for the future. This was the caſe 
in the preſent inſtance. The oppreſſion of an obſcure in- 
dividual gave birth to the famous HA EEASs Cores ACT, 


31 Car. 2.c, 2; which is frequently confidered as another 


Magna Charta of the kingdom; and by conſequence and 
analogy has alſo in ſubſequent times reduced the general 
method of proceeding on theſe writs, (though not within 
the reach of that ſtatute, but iſſuing merely at the com- 
mon law,) to the true ſtandard of Law and Liberty. 

The Statute itſelf enacts, 1. That on complaint and 
requeſt in writing by or on behalt of any pern commit- 
ted and charged with any crime; (unleſs committed for 
Treaſon or Felony expreſſed in the warrant; or as ac- 
ceſſary, or on ſuſpicion of being accef{sry, before the 
fact, to any petit treaſon or felony, plainly expreſſed in 
the warrant; or unleſs he is convicted or charged in ex- 
ecution by legal proceſs ;) the Lord Chancellor cr any of 
the twelve Judges, in vacation, upon viewing a copy of 
the warrant, or afiidavit that a copy is denied, ſhall 
(unleſs the party has neglected for two terms to apply 


to any court for his enlargement, ) award a Habcas Corpus 


for ſuch priſoner, returnable immediately before himſelf, 
or any of the Judges; and upon the return made, ſhall, 


within two days, diſcherge the party, if bailable, upon 


giving ſecurity to appear and anſwer to the accuſation in 
the proper court of Judicature.—2, That ſuch writs ſhall 
be indorſed, as granted in purſuance of this act, and 
ſigned, by the perſon awarding them.—3. That the 


writ ſhall be returned, and the prifoner brought up with _. 


in a limited time, according to the diſtance, not exceed- 
ing in any caſe twenty days; upon tender of the charges 
not exceeding 15. per mile, and fecurity by his own 
bond to pay the charges of his return, if remanded, and 
not to eſcape —4. That any officer or keeper neglecting 
to make due returns, or not delivering to the priſoner or 
hiz agent, within ſix hours after demand, a copy of the 
warrzat of commitment, or ſhifting the cuttody of a pri- 
ſoner from one to another, without ſuficicat reaſon or 
authority (ſpeciũed in the act) ſhall for the firſt offence 
forfeit 100/. and for the ſecond effence 2007. to the 
party grieved, and be diſabled to hold his oftice.— 
5. That no perſon once delivered by Habeas Corpus, ſhall 
be recommitted for the ſame offence on peualty of 500/7. 
—6, That every perſon committed for Freaſon or Fe— 
lony ſhall, if he requires it, the firſt week of the next 
term, or the firſt day of the next ſeſſion of Over and 
Terminer, be indicted in that term or ſeſſion, or elſe ad- 
mitted to bail; unleſs the King's witnefles cannot be 
produced at that time: and if acquitted, or if not in- 
dicted and tried in the ſecond term or ſeſſion, he mall 
be diſcharged from his impriſonment for ſuch imputed of- 
fence : but that no perſon after the aflizes ihall be opened 
for the county, in which he is detained, thali be re- 
moved by Ilabeat Corpus, till after the aſfizes are ended; 
but ſhall be left to the juſtice of the Judges of aflize.— 
7. That any ſuch priſoner may move for and obtain his 
Habe as Corpus, as well out of the Chancery or Exchequer, 


as out of the King's Bench or Common Pleas ; and the 


Lord Chancellor or Judges denying the ſame, on fight 
of the warrant, or oath that the fame is refuſed, {hail for- 
feit ſeveraily to the party grieved, the ſum of 500 /.— 
8. That this writ of Habeas Corpus ſhall run into the 
counties Palatine, Cinque- ports, and other privileged 


places, and the iſlands of Fer/eyand Guerr/ty.—9- That no 


inhabitant of EA, except perſons contracting, or con- 
victs praying, to ve tranſported; or perſons having commit- 
ed ſome capital offence in che place to which they are {ent 
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3 HABEAS CORPUS. IL . 


to be tricd;) fall be ſent piiſoner to Scotland, Ireland, Fer- 
fov, Guernſey, or any places beyond the ſeas, within or 
without the King's dominions: on pain that the party 
committing, his adviſers, atders, and aftiſtants, hail 
forſeit to the party grieved, a tum not leſs than 3004. to 
be recovered with trebie coſts ; ſhall be diſabled to bear 
any office of truſt or profit ; ſha!) incur the penalties of 
-rmmmire; and Hall be incapable of the King's pardon. 
This is the ſubltance of that great and important ſta- 
tute, which extends (we may ov{erve) oniy to the caſe 
of commitments for ſoch criminal charge, as can pro- 
duce no inconvenience io public julice by a temporary 
enlargement of the priſoner : ail other cates of unjuſt 
impriſonment being left to che Habe, Corps at common 
law. But even upon writs at the common law it is now 
expected by the Court, agreeable to ancient precedents, 
and the ſpirit of the act of Parliament, that tins writ thould 
be immediately obeyed, without waiting for any aa; or 


turies ; otherwiſe an attachment will iffve. 4 B. 8,0. 


By all theſe admirable regulations, judicial as well as 


parliamentary, the remedy is now complete for re293ng | 
go; and if there be any reaſon to apprehend they will 
| be ſeized in returning ſrom the court, they will be ſent 


the injury of unjuſt and illegal confinement. A remedy 
the more neceſlary, becauſe the oppretiion does not al- 


ways ariſe ſrom the ill-nature, but ſometimes from the 


mere iuattention, of Government, Fer it frequently hap- 
pens in foreign countries, and has happened 19 E 
during temporary {uſpentions of the ſtatute,) that perſons 
apprebended upon -fuipicion have ſuffered a long im- 
priſonment, merely becaulz they were forgotten. 3 Comm, 
135, 83 c. 8. 


II. Iris cLeas, that both by the Common law, as allo 
by the ſtatute, the Courts of Chancery and King's Bench 
have juriſdiction of awa ding this writ of Habeas Corpus, 
and that without any privilege in the perſona for whom it 
is awarded; but it ſeems, that by the common law the 
court of King's Bench could only have awarded it in 
term time, but that the Chancery might have done it as 
well out of as in term, becaule that court is always open. 
2 Inſt. 55. 4 Infl. 290: 2 Aud. 297: 2 Jo. 13, 14, 17. 
Any ot the courts at W/efminfier may award uit. See 
Fanzh. 15 5; and the Habeas Corpus det; Ante I. 

If the Hab-as Corpus iſſues out of Chancery, and on 
the return thereof the Lord Chancellor finds that the party 
was illegally reſlrained of his liberty, he may diſcharge 
him, or if he finds it doubtful, he may bail him; but 
then it muſt be io appear in the court of King's Bench, 
for the Chancelior hath no power in criminal cauſes; or 
the Chancellor may commit the party to the Fleet, and in 
term time may propris mani deliver the record into 
the King's Bench, together with the body; and there- 
upon the court of King's Bench may proceed to bail, dil- 
charge, or commit the priſoner, 2 Hal. Hiſt. P. C. 247 : 


2 Hawk. P. C. 114, 115. 


No Halias Corpus lies for an enemy, priſoner of war, 


however ill uſed or deceived. 2 Black. Rep. 1324. Nor 
for a priſoner of war, che ſubject of a Neu:ral Power, taksn 
in the enemy's ſervice, into which he was forced, when 
taken priſoner by them in an FE19/i/þ ſhip. 2 Br. 765. 

If ſailors on board a ihip ate to be produced as wit- 
neſles, and have been ſerved with a ſubpœna, and ſay 
they will not attend; a Habeas Corpus ad !7/fificandiue may 
be applied for to the Chief Juſtice, on affidavit of that 
fact, and that they are material witneſſes ; but without 
which no Habeas Corpus can iſſue. C:av?. 072. 


| 


| 
i 


The Court thought there could be no Habeas Corpus ts 
briag up a priſoner at war to be a witneſs. Lord Maus- 
field ſaid the preſence of witneſſes who are priſoners of 

war, was generally obtained by an order from the Se. 
cretary of State: and an application was made for a Ha- 
beas Corpus to bring up ſuch a priſoner, but without ſuc- 
ceſs, Afterwards a rule was granted to ſhew cauſe why 
the defendant ſhould not conſent either to admit of the 
fact of the capture, or that the priſoner ſhould be cx- 
amined upon interrogatories. Dong“. 420. (403) Furl: 
v. Newnham. 

| Befides the efficacy of the writ of Hatcas Corpus in li- 
berating the Subject from illegal confinement in a public 
priſon, it alſo extends it's influence to remove every un- 
Juſt reſtraint of perſonal freedom in private life, though 
impoſed by a huſband or a father; but when women or 
infants are brought before the Court by a Habeas Corps, 
the court will only ſet them free from an uamerited or 
unreaſonable confinement, and will not determine the va- 
lidity of a marriage, or the right to the guardianſhip, 
but will leave thein at liberty to chuſe where they will 


home under the protection of an officer. But it a child 
1s too young to have any diſcretion of its own, then the 


court will deliver it into the cuſtody of its parent, or the 


| perſon who appears to be its legal guardian. Sze 2 Buy, 


1434; Where all the prior caſes are conſidered by Lord 
Mansfield. See alſo 1 Black. Rep. 386: Stra.g82: 2 Lord 
Raym. 1354: 4 Burr. 1991, 

If a party be impriſoned egainſ law, though he is in- 
titled to a Habeas Corpus, yet he may have an action of 


| faiſe impriſonment, in which he ſhall recover damages 
ina proportion to the injury done him. Firz. Corpus cum 
 Cauſaz:g H.6.44a: 2 Ia. 55: 10 H. 7. 17: 5 Co. 64: 


4 


p 


11 Co. 98, 99. 

If a perſon be in cuſtody, and alſo indicted for ſome 
offence in the inferior court, there muſt, beſides the Ha- 
beas Corpus to remove the body, be a certiorari to remove 
the record; for as the certiorari alone removes not the 
body, ſo the Habeas Corpus alone removes not the record 
itſelf, but only the priſoner with the cauſe of his com- 
mitment; therefore, although upon the Habcas Corpus, 


and tne return thereof, tne court can judge of the ſuth- 
ciency or inſufnciency of the return and commitment; 


and bail or diſcharge, or remand the priſoner, as the 


caſe appears upon the return ; yet they cannot upon the 
bare return of the Ilalcas Corprs give any judgment, 
without the record itſelf be removed by cer/torar; : but the 
ſame ſtands in the ſame force it did, though the return 
ſhould be adjudged infulficient, and the party diſcherged 
thereupon of his impriſonment; and the court below 
may iſlue new proceſs upon the indictment. 2 Hal. [2:/, 
P. C. 210, 211: 1 Salk. 352: Comb, 2. 

If the Chief Juſtice of the King's Bench, commit one 
to the Marſhall by his warrant, he ought not to be 
brought to the bar by rule, but by Habeas Corpus. 1 
Salk. 349. | 


III. Ix extrajudicial commitments, the warrant of 


commitment ought to be returned in hee vera on a 


Habeas Corpus: but when a man 1s committed by a court 
of record, it is in the nature of an execution for a con- 
tempt, and in ſuch caſe the warrant is never returned, 

| 5 Mud. 


HABEAS CORPUS IV. 


Mod. 156. The cauſe of impriſonment muſt be par- 
ticu'arly ſet forth in the return of the Hab:as Corpus, or 
it will not be good, for by this the court may judge of 
it; ard with a paratum babes, that they may either diſ- 
charge, bail, or remand the priſoner. 2 Ne Abr. 915: 
Cro. Fac. 543. If a commitment is without cauie, on no 


cauſe is ſhewn, a priſoner may be delivered by Habeas | 


Corpus. 1 Salk, 348. 
It has been adjudged, that on a commitment by the 
Houſe of Commons, of perſons for contempt and breach 


of privilege, no court can deliver on a Habeas Corpus: 


but Holt Ch. J. was of a contrary opinion. 2 Salk. 404, 
503. See this Dict. tit. Bail Il: Commitment. A writ of er- 


ror may be allowed by the King in ſuch a caſe, &c. and it 


is not to be denied ex c6ito zr/{itice; though it has been 
a doubt, whether any writ of error lay upon a judgment 
given ona Habeas Corpus. 2 Salt 404, 503. A man may not 
be delivered from the commitment of a court of Oer and 
Terminer, by Habeas Corpus, without writ of error: and 


where there appears :o be good cauſe, and a defect only 


in the form of the commitment, he ought not to be diſ- 
charged. 1 Salk. 348. 
For a falſe return there is regularly no other remedy 


againſt the officer, than an action on the caſe at the ſuit. 


of the party grieved, and an information or indictment 
at the ſuit of the King. 6 Med. go: 1 Salk. 349. But 
no action lies until the return be filed. 1 Sal. 352. 


As upon the return of the writ the court is to judge, 


whether the cauſe of the commitment and detainer be 
according to law, or apainſt it; ſo the officer or party in 
whoſe cuſtody the priſoner is, muſt, according to the 
command of the writ, certify on the return thereof, the 
day, cauſe of caption, and detainer. Faugh. 137. 

Where a man 1s committed for any crime either at 
common law or by a& of Parliament, for which he is pu- 
niſhable by indicment, a return that he was committed, 
till diſ.karged ty due courſe of law, is good. But if the 
commitment be in purſuance of a ſpecial authority, the 
terins of the commitment muſt be ſpecial end exactly pur- 
ſue that authority; and therefore if it do not appear on 
the return to have been according to that authority, the 
return will be bad. 2 Black. Rep. 806, 7. 

It ſecms to be agreed, thatno one can in any caſe con- 
travert the truth of the return to a Habeas Cerpri, or 
plead cr ſuggeſt any matter repugnant to it; yet it hath 
been holden, that a man may confeſs and avoid ſuch a 
return by admitting the truth of the matters contained 
in it, and ſuggeſling others not repugnant, which take 
off the effect of them. C. Elix. 821: 5 C. 7156. 2 Hark, 
H. C. c. 15. 578. | 

It ſeems, that, before the return filed, any de ſect in 
form, or the want of an averment of a matter of fact, 
may be amended ; but this mu# be at the peril of the 
cficer, in the ſame manner as if the return were originally 
what it is after the amendment. 1 Moy. 102, 103. 

But after the return is filed, it becomes a record of the 
court,” and cannot be amended, 1 Mod. 102, 103. 


IV. Urox THE RETURN of the Habeas Cor pus the pri- 
ſoner is regularly to be diſcharged, bailed or remanded ; 
but if it be doubtful which the Court ought to do, it is 
{aid that the priſoner may be bailed to appear de die in 
dien till the matter is determined, 5 Med. 22: Style 16. 


By the Petition of Right, 16 Car. 1. cap. 10, already 
mentioned, the court muſt within three days after the 
return of the Habras Corpus, either diſcharge, bail or re- 
mand the priſoner. But it ſeems that a commitment by 
the court of King's Bench to the Marſhalſea, is a re- 
manding, being an impriſonment within the ſtatute. 
5 Mol. 23. 

Alſo it hath been ruled, that the court of King's 
Bench, may, after the return of the Fabzas Corpus is 


filed, remand the priſoner to the ſame gaol from whence 


he came, and order him to be brought up from time to 
time, Uil they ſhall have determined whether it is pro- 
per to bail, diſcharge, or remand him abſolutely. 1 
Lent. z zo. 

And though in doubtful caſes the court is to bail, or 
diſcharge the party on the return of the Habeas Corpus, 
yet if a perſon be convicted, and the conviction on the 
return of the H:b-as Corpus appears only defective in 
point of form, it is at the election of the court either to 
diſcharge the party, or oblige him to bring his writ of 
error. 1 Salt. 348: 5 Mod. 19, 20. 

If a perſon be committed by the Admiralty in execu - 
tion, he is not removable by Habeas Corpus into B R. 
to anſwer an action brought againſt him there; but it 
might be otherwiſe if an aGion had been before depend- 
ing. 1 Saik. 351. Where there is an action in B. R. pre- 
cedent to the King's ſuit, on which the party is out on 
bail, Habeas Corprs may be brought by the bail, Sc. and 
the priſoner turned over; though this was greatly op- 
poſed in favour of che King's execution. /67d. 353. 

It the Steward of an inferior court proceeds, after an 
Habrcs Corpus delivered and allowed, the proceedings 
are void; and the court of B. R. will award a /aper/edens ; 
and grant an attachment agaiuſt the ſteward for the con- 
tempt. Cre. Car. 79, 206. An Habeas Corpus ſuſpends 
the power of the court below, ſo that if they proceed, it 
is void, and am won huet And on a Haben; Corpus, 
if the record be filed, no procesendn can go to the court 
below; but where a record below is not filed, or not re- 
turned, it may be granted. 1 Sat. 352. 

A Hab:as Cortus cum cavſa removes the body off the 
party for whom granted, and all the cauſes Cepending 
againſt bim; (but fee fat. 12 Geo. 1. c. 29. owe I:) and 
if upon the return thereof the cilicer doth not return all 
the cauſes, Sc. it is an eſcape in him. 2 Le. Abs. 2. 
A judge will not grant a Haveas Corbis in the vacation. 
for a pritoner to follow his ſuits; but the court may 
grant a ſpecial Habeas Crrpus for a prifoner to be at his 
trial in the vacation-time. Ih. 3. And the cou:t may 
grant a Hahn; Corpus to bring a priſoner, not in priſon 
on execution, out of priſon, to be a wiineſs at a trial; 
though it is at the peri! of the party ſuing out the writ, 
that the priſoner do not eſcape. e, 119. Ard where 
there is no colluſion, even a priſoner in execution may 
be brought up as a witneſs. 3 Burr, 1440. But no per- 
ſon ought to take out a Habeas Corpus tor any ore in pri- 
ſon, without his conſent; except it be to turn him over 
to B. R. or charge him with an action in ccurt. 2 .“, 
A man brought into B. R. by Hateas Ceorjns, ſhall not 
be removed thence till he has anſwered there; he (hall 
be detained until then, and after he may be removed. 
1 Salk. 350. | 

A perſon 1s in cuſiody upon a criminal, and allo on a 
civil, matter; if he would move himſelf by Hateas Corpus, 
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HABEAS Cops. 


there ought to be but one Habeas Corpus on the crown ſide 
or plea fide, and both cauſes are to be returned. Mod. Ca/. 
133. If there be judgment againſt a defendant in the 
court of B. R. and another in C. B. on which he is in ex- 
ecution in the Leet, he may have an Habeas Corpus to 
remove himſelf into B R. where he ſhall be in cuſtody of 
the Marſhal for both debts. Dyer, 132. | 
Where an action is founded on the cuſtom of Lo»don, 
for a thing actionable there, and not elſewhere ; if it be 
removed by Habeas Corpus, a procedend (hall be granted: 
but the declaration itſelf ought to be returned upon the 
Habeas Corpus, and then the court will ſee what was the 
cauſe, :. For the ſpecial matter and all the proceed- 
ings are*to be in the return in this caſe; as well as in an 
action on a by-law, to take notice thereof. Carth. 75, 76. 
Before a Habeas Corpus is returned and filed, it may be 


amended ; but not afterwards. 2 Lil. Abr. 2. 


A ene covert was arreſted in London, as a fole-trader, 
and diſcharged, by a judge of B. R. on Habeas Corpus, 
bail being put in to appear in B. R. The next term, on 
motion, the court granted a procedendo, affidavit of plain- 


tiff 's cauſe of action, Sc. being made; for plaintiff could 


only proceed in London. See Lavie v. Phillips; 3 Bur. 
1776; wherein the reaſon of the procedendo being granted, 


is fully diſcuſſed and determined. 


HABENDUM. See title Deed. II. 4. | 

In a leaſe or grant to two perſons, if the habendum be 
to one for life, and the remainder to the other for life, this 
alters the general implication of the jointenancy, which 
would paſs by the premiſſes, if the habendum were not. 
2 Rep. 55. And where things which lie in grant are 
conveyed, to take effect barely on delivery of the deed 
of grant, without other ceremony; in ſuch caſe, if the 
habendum be for a leſs eſtate than in the premiſles, or be 
repugnant to it, the þabendum 15 void: but when any cere- 
mony is requiſite to the perfection of an eftate granted, 
and not a bare delivery only of the deed; and to the 


eitate limited by the habendum, nothing is required to 
perfect it; there, though the halendum is of a leſs eſtate 


than the premiſſes, the habendum thall ſtand good, and 
qualify the eſtate granted in the premiſſes. 2 Rep. 23. 
An habendum may not only qualify wirat is granted in 


the premiſſes ; but it may alſo enlarge what it thus 


granted, or explain the premiſſes: though the halendum 
ſaall never introduce one who is a ſtranger to the pre- 


* miſſes. 1 Jones 4: 3 Leon. 60. If a bargain and fale be 


made without expreſſing to whom, although it were Ha- 
bendum to A. B. who is a party to the deed, it is not 
good; becauſe the habendum is only to limit an eſtate, 
and not to give any thing. Crs, Elix. 585.903: 2 Lil 8: 
If one thing be granted in the premities of a deed, Va- 
bendiim with another thing, which is not appendant, Oc. 
this other thing ſhall not paſs. H.. 161,172. None can 
take by any deed, who is not named in the premiſſes: 
but though an eſtate limited by the þ:ben4um to a man that 
is no party, is void by way of eſtate, it may be good in 
remainder. IC. 313: Godb. 51. 

HABENTIA, Riches: In ſome ancient charters, Ba- 
bentes homines is taken for rich men; and we read, Nec 
Rex ſuum paſium 1equirat, vel habentes homines guos nos 
dicimus feaſting men. Man. Angl. Tom, I. p. 100. 

HABERDASHER>S. If any perſons work hats with 
foreign wool, and not having ſerved an apprenticeſhip 
to the trade, Oc. they ſhall forfeit the goods and 51. 


HABER 


And no perſon may dye any caps with bark, Cc. but 


only with copperas and gall, or woad and madder. 5%. 
8 Elix. cap. 7. None ſhall make hats or felts, that hath 
not ſerved ſeven years in felt-making ; nor retain any but 
journeymen who have lawfully ſerved; or have above 
two apprentices at once, and thoſe not for leſs than ſe. 
ven years time, &c. on pain of 5/. a month: but Har- 
makers may employ their own children in the trade.— 
And the maſters and wardens of Haberdaſbers in Londen, 
calling to them one of the company of Caspers, and 
another of the Hat-makers, and mayors, fc, of towns and 
corporations, may ſearch all haters and puniſh them that 
offend, by fines. Stat. 1 Jar. I. c. 17. To prevent the 
exportation of hats out of the plantations abroad, which 
may be ſeized, and offenders are liable to 500 J. penalty; 
and for regulating the trade of hat mating there; &c. See 
Hat. 5 Geo. 2. c. 22, and this Di. title Navigation Acts. 


HABERE FACIAS POSSESSIONEM, A judicial 
writ that lies where one hath recovered a term for years 
in action of gectione firme, to put him into ee. 
F. N. B. 167. And one may have a new writ, if a for- 
mer be not well executed, Mich. 21 Car. 1. B. R. A 
ſheriff delivered poſſeſſion in the morning, by virtue 
of an habere facias polſeſſtonem, and ſome time in the ſame 
day, after he was gone, the defendant turned the plaintiff 
out of poſſeſſion ; it was held, that if he had been turned 
out immediately, or whilſt the ſheriff or his officers were 
there, an attachment might be granted againlt the de- 
fendant; for this had been a diſturbance in contempt of 
the execution; but it being ſeveral hours after the plain- 
tiff was in poſſeſlion, the court doubted, but agreed to 

rant a new habere facias, tc. 1 Salk. 321. 

If the ſheriff deliver poſſeſſion of more than is con- 
tained in the writ of habere facias poe/fonem, an action 
on the caſe will Jie againſt him, or an alliſe for the lands. 


Style 238. The ſheriff cannot return upon this writ that 


another 1s tenant of the land by right, but mult execnte 
the writ, for that will not come in iſſue between the 
demandant and him. 6 Rep. g2, See this Dict. titles Eject- 
ment ; Execution. | | 
HABERE FACIAS SEISINAM. A writ directed to 
the ſheriff, to give i of a freehold eſtate recovered in 
the King's courts, by gectione firme, or other ation, O. 


| Nat. Br. 154. The ſheriff may raiſe the poo womitatys 


in his aſſiſtance, to execute theſe writs: and where a houſe 
is recovered in a real action, or by ejectment, the ſheriff 
may break open the doors to deliver poiletion and ſeiſin 
thereof; but he ought to ſignify the caule of his coming, 
and requeſt that the doors may be opened. 5 Rep, gr. 
This writ alſo iſſues ſometimes out of the records of a 
fine, to give the cogniſee ſeiſin of the land whereof the 
fine is levied. „. Symb. par. 2. And there is a writ 
called Habere Facias Seifinam, ubi Rex habuit annum, diem 
datum; for the delivery of lands to the Lord of the 
fee, after the King hath had the year, day, and waſte 
in the lands of a perſon convict of felony. Reg. Orig. 
156. See title Execution. | 


HABERE FACIAS VISUM, A writ that lies in 
divers caſes in real actions, as in fermedin, Oc. where 
a view is required to be taken of the lands in controverſy. 
Reg. Jud. 29, 28, &c. F. N. B. Ste title 7ury. 

HABERGLON, From Germ. Hals, Cs{lum, & Bergen, 
tegere.) An helmet which covered the head and ſhoulders. 


Blount. 
HABERJ]ECTS, 


HAB 
HABERJECTS, Haubergetæ.] A ſort of cloths of a 


mixed colour, mentioned in Magna Charta cap. 26. 

HABILIMENTS or WAR, Armour, utenſils, or pro- 
viſions for the maintaining of war. 3 Elig. cap. 4. 

HABLE, Fr.] A fea port own; this word is uſed in 
Stat. 27 H. 6. cap. 3. 

HACHIA, A hack, pick, or inſtrument for digging. 
Placit. 2 Ed. 3. 

HACKNEY COACHES ax» CHAIRS. See Coach. 

HADBOTE, Sax.] A recompence or amends for vio- 
lence offered to perſons in holy orders. Sax. Di. 

HADE or LAND, Hada terre.) Is a ſmall quantity 
of land, thus expreſſed ;—Srr/um reddidit in manus domiui 
duas acras terre coatinentes decem ſeliones EF duas Hadas, 
Anglice ten ridges, and two bade, Ic. Rot. Cur. Maner. 
de Orleton, Auno 16 Jac. a 

HADERUNGA, Reſpedct or diſtinction of perſons; 
from the Sax. Had, Perſona, aud Aung, honoured and ad- 
mired. Leg. Ethelred. | 

HADGONEL, Sax.] Seems to be a tax or mulct.— 
Mon. Ang. par. I. fol. 302. | 

HAREDE ABDUCTO, A writ that anciently lay for 
the Lord, who having by right the wardſhip of his te- 
nant under age, could not come by his body, the ſame 
being carried away by another perſon, Old Nat. Br. 93. 

H/AZREDE DELIBERANDO ALTEKRI, QUI HA- 
BET CUSTODIAM TERRZ, A writ directed to the 
ſheriff to require one that had the body of him who was 


ward to another, to deliver him to the perſon whoſe ward 


he was, by reaſon of his land. Reg. Orig. 161. 

HAREDE RAPTO, Allo a writ; ſee Raviſbment of 
Guard, Reg. Orig. 163. 

HAREDIPETA, The next heir te lands.—Leg. H. 
t. e I 

HRE TICO COMBURENDO, A vwvrit that lay 
againſt an Heretic, who having been convicted of Lere/j 
by the biſhop, and abjured it, afterwards fell into the 
{ame again, or ſome other, and was thereupon delivered 
over to the ſecular power. F. N. B. 69. By this writ, 


grantable out of Chancery, upon a certificate of ſuch | 


conviction, Hereticks were burnt; and ſo were likewiſe 
witches, ſorcerers, &c. But the writ de barvetico come 
burends lies not at this day. 12 Rep. gz. Stat. 29 Car. 2. 
c. 9. See title Hereſy, 

HAFNE, Daniſh, A haven or port.] Hafue Conrt; 
are granted inter alia, by letters patent of Rich. duke 
of Glouc. admiral of England. 14 Aug. Anno. 5 Edw. 4. 

HAG A, Sax. Manſio.] A houſe in a city or borough, 
DomeJday. An ancient anonymous author, expounds haga 
to be a houſe and ſhop, dvmus cum fopa; and in a book 
which belonged to the Abby of St. Auftin in Canterbury, 
mention is made of hagan monachir, Ec. See Co. Lit. 56, 

HAGIA, Sax. Hg, melted into hay, whence Haig. 
A hedge Mon. Ang!. Tom. 2, p. 273. | 

HAIA, An hedge: ſometimes taken for a park, Oc. 
encloſed. Bract. Lib. 2. c. 40. And baiement is uſed for 
a hedge-fence. Rot. ing. 30 Ed. 3. 

HAIL-SHOT. The t. 3 Ed. 6. againſt ſhooting of 
Hail. Shot, or more pellets than one, by any perſon un- 
der the degree of a Lord, Cc. is repealed. Stat. 6 & 7 
V. cn 

HAIR-FPOWD ER, Not to be mixed with lime, ala- 
baſter, Oc. under penalties, by Sat. 4 Geo, 2. c. 14. 
Vide Starch-powwder, 

Vor. I. 
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HARE, A fort cf fh dried and ſalted ; hence the 
proverb obtains in Kent, A. dry as a Hate. Parach, Aulig. 
$75: S helm. 

HAKREFCN, A military coat of defence. 1/a//. in 

Ed. 3. 
HALF-BLOOD, Is no impediment to ent of fee- 
fimple lands of the crown, or to dignilics, or in deſcent of 
eftates tal: but in other caſes it is an impediment. Admi- 
nitration is grantable to the Haff load of the deceaſed, 
as well as to the whole blood; and HalF- Blood (hail come 
in for a ſhare of an inteſtate's perſonal ettate, equally with 
the whole blood, they being uext of kin, in equal depree, 
Style 74: 1 Vent. 307: Stat. 22 Car. 2. c. 10. See diiles 
Deſcent : Executor. / 

HALFENDEAL, The moiety, or one half of = 
thing; as fardingdeal is a quarter, or fourth part of 1 
acre of land, Sc. | 

HALF-MARK, Dimidia Markz.] A noble, or ſis ſuil- 
lings-and-eight-pence in money. If a writ of 119); is 
brought, and the ſeiſin of the plaintiff, or his anceſtor, 
be alledged, the ſeiſin & not traveriable by the defendant, 
but he mult render the Ha/f Mark for the inquiry of the 
ſeiſin: which is as much as to ſay, that though the de- 
fendant ſhall not be admitted to deny, that the plaiatilF 
or his anceſtors were ſeiſed of the land in queſtion, and to 
prove his denial ; yet he may be allowed to tender half a 
mark in money, to have an inquiry made, whether the 
plaintiff, Oc. were ſo ſeiſed, or not. F.N.R.5: Ol. Naz. 
Br. 26. But in a writ of advowſon brought by the King, 
the defendant may be permitted to traverſe the ſeifin, by 
licence, obtained from the King's ſerjeant; fo thar the 
defendant ſhall not be obliged to protter the Zi Mart, 
&c. F. N. B. zi. . 

HALF-SEAL, Is what is uſed in the Chancery, ſor ſeal- 
ing of commiſſions to delegates, upon any appeal to the 
court of delegates, either in eccichattical or marine 
cauſes. Stat. 8 Elix. c. 5. 

HALF-TONGUE. Sce Mita, Linove, as to pleas 
and trials of fore:gncrs, and titles Jury: Tal. 

H AlL. KE, From Sax. Heall, i. e. Jngulus.] An hole; 
ſeeking in every Halle, Ic. 

HALL, Lat. Halla, Sax. Hrall.] Was anciently taken 
for a maniion-houfe or habitation, being mentioned as 
ſuch in Dome/day, and other records; and this word is 
retained in many counties of England, eſpecially in the 
county palatine of Che/er, where almoſt every gentleman 
of quality's feat is called a A. 

HALL, ox COMMON-HALL. There is a Conmmorn- 
Hall tor electing a mayor, ſheriffs, and other officers of 
the city of Loudon, aſſembied at G. Hall by the Lord- 
Mayor. Ord. 7 IF. 3.—dee utles Corporation : Loo. 

HALLAGE, Toil paid for goods or merchaadize 
vended in a hai/; and particularly applied to a fee or toll 
due for cloth, brought for iale to L A- Hl in Len- 
dau: Lords of fairs or matkets, are entitled to this fee. 6 
Rep. 62. 

HALLAMAS, The day of A Hallbus or Al Sainte, 
viz, November 1. and one of the crois quarters of the year 
was computed in ancient writings from {aliamas to Care 
dlemas. Cocvel. 

HALLAMSHIRE, A partof the county of Y, an- 
ciently fo called in which the town ot Sed it ud. See 
fat. 21 Fac, I. c. 23. 
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HAL 


HALLMOTBE os HALLIMOTE, Sax. Kall. i e. Aula, 


& Gemote, Conventus.] That court among the Yarns, 
which we now call a court baron; and the etymology is 
from the meeting of the t-nants of one hell or manor. 
The name is ſtill kept vp in ſeveral places in Hereforbire ; 


— —— —__——_——— — 


and in the recorcs of Herford, this court is entered as | 
matters wherein the Crown is immediately, or mediatele 
corcerned, were preſerved in a little ſack or bag, 12 par 


— . g * . * . * 
follows, e. Hereford Palatium, ad Halimot i tent 


11 Die Ofcb. Ann» Reon Rewis Hen. 6, Sc. It hath been 


ſometimes taken for a convention of citizens in their pub 


lic Ha, where they held theircourts, which was alſo called 
Folkmite and Halmote : But the word Halimote is rather the 
lord's court held within the manor, in which the differ- 
ences between the tenants were determined. See L.. Hex, 
I.cap.1 


but there is a court in London, formerly held on the Hun- 
du next before St. Thomas's day, called the haſymote or 
holy court, Curia Sauctimotũs, for regulating the bakers of 
the city, c. Blount. See title London. 
HALYWERCFOLK, Heolywworkfe!t, or people who en- 
joyed lands by the ſervice of repairing or defending a 


church cr ſepulchre; for which pious Jabours they were 
own hand. — Lg. Hen. 1. 


exempt from all feodal and military ſervices; It did ſig - 
nify ſuch of the province of Durham in particular, as 


held their lands to defend the. corpſe of St. Cuthbert; 


and who claimed the privilege not to be forced to go out 
of. the biſnoprick, either by the King or Biſhop, H.,. 
Dunelm. aue Wartoni Ang. Sax. par. 1. p. 749: Mon. Ar gl. 
1, $12: Blount. 

HAM, A Saxen word, uſed for a place of dwelling ; 
a village or town: hence the termination of ſome of our 
towns, as Nettingham, Buckingham, Cc. Alſo a home 
Cloſe, or little narrow meadow is called ham. Blount. 

HAMBLING ox HAMELING ops DOGS, The an- 
cient term uſed by foreſters for ex gαtatiag. Manaverd. 
- HAMEURGH COMPANY. This, the oldeſt of ovr 
Jrading Companies and heretofore more uſually called 
Mereharts Adwentrrers, took warning from the repeated 
ccmplaints made of their monopoly (the laſt of which 
was in 1661) and facilitated the admiſſion by private 
regulations made by themſelves. Add to this, it was, like 


the Find,on's Hay Company without any parliamentary 


ſanGion ; and had not been able even during the reigns 
of Charles II. and Names II. to protect its excluſive pri- 
vileges againſt the ſeparate adventurers. See Reeves's Lato 
of Shipping and Newtgation. 
HAMESECKEN. Burglary or nocturnal houſe break- 
ing, was by our antient Jaw called Hameſecten, as it is in 
Scorlum i to this day. 4 Comm. 223. See tit. Burglary. 
HAMFAHE, Breach of the peace in a houſe. Bromp- 


on in Legibus H. I. c. 80. See Homęſoten. 


HAMLET; HEMEL; HAMPSEL, From the Sax. 
Ham, i. e. Domus, and Germ. Let, Membrum.] A little 


village, or part of a village or paitſh ; of which three 


words, hamlet is now only u'ed ; though Kitchen mentions 
the other two, Haul and Hamel, By Spelman there is a 
difference between vi//am integram, villam dimidiam, and 
hamictam ; a hamlet being que medictatem friborgi non ob- 
tinuit, hoc eft, uti 5 capitales plegii non deprehenſi fint, Stowe 
expound it to be the ſeat of a freeholder. Several 
country towns have hamleis, as there may be ſeveral 
bamnlets in a pariſh; and ſome particular places may be 
ou: of a town or Lamlet, theugh not out of the county. 
oc. 3. | 


———— An 


| 
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HAMSOCA oz HAMSOKEN. See Homof len, 

HANAPER O-FICE. One of the offices fo called, he. 
longing to the Court of Chancery. Writs relating to the 
butinets of the Subject and their returns, were, according 
to the ſimplicity of ancient times, origioally kept jn an 
hamper, n hanaperiv; and the others, relating to ſuch 


©:4 bag&; and thence hath ariſen the diſtinction, of the 
Hanaver Office, and fettz*ebaz office, which both belong to 


the Common-law Court in Chancery. 3 Comm. 49. See 


ti tle Chanory. 


HANDBOROW, A ſurety or manual pledge, 7. e. an 


; inſerior undertaker; for Hen is the ſuperior or 


0. | | 
HALYMOTE, Is properly an Bh or eceleſiaſtical court: 


chief. Helm. | 

HANDIN AND OUT, Is the name of an unlawfal 
Game now diſuſed, and prohibited by flatute 17 K. 4. 
. 

HAND7UL, In meaſuring, is four inches by the 
ſtandard. Anno 33 H. 8. c. 5. 

HANDGRITH, From Sax. Hound, manus, and Geith, 
Pa v.] Peace or protection given by the King, with his 


HAND-GUN, An engine to deſtroy game. Sa-. 33 
Hen. 8. See title Game. : 

HAND-HABEND, A thief caught in the very fact, 
having the goods ſtolen, in his hand, Leg. Hen. 1. cap. 59: 
Brat. lib. 3. tract᷑. 2. cap. 8, 32 & 35: Flaalib.1,c. 38. 
See Backberinde. | 

HAND-WRITING. See Similitude ; Evidence, 

HANDY-WARP, A kind of cloth. Stat, 4 & 5 P5, 
4 M. 4 

HANGWITE alias HANGWIT, From Sax. Hangar, 
j. e. ſuſpendere, & wwit?, muleta, | A liberty granted toa 
perſon, whereby he is quit of a felon. or thief hanged 
without judgment; or eſcaped out of cuſtody. Rag. 
We read it interpreted to be quit &e area pendu /ans fer- 
jeans le Roy, i. e. without legal trial: and elſewhere, »u/o 
pro latrone præter juris exigentiam ſuſpenſo wel elapſa. And 
it may fignify a liberty, whereby a lord challenges the for- 
feiture for him who hangs himſelf within the lord's lee. 
Domeſday, | 

HANIG, A term for cuſtomary labour to be done and 
performed. Men. Ang. tom. 2. p. 264. 

HANPER ox HANAPER, Hauniperium.] The Hang- 
fer of the Chancery; it ſeems to be the ſame as Hus ori- 
ginally in the Latin. 10K. 2. c. 1. See Hanaper, 

HANSE, An old Gothic word.] A Society of Mu- 
chants, for the good uſage and fate paſſage of merchan- 
diſe from one kingdom to another, The Har/# or 
mercatorum fociztas, was and in part yet is endowed with 
many large privileges by Princes within their territories; 
and had four principal ſeats or Staples, where the Almais, 
or German and Dutch merchants, being the founders of 
this ſociety, had an eſpecial houſe: one of which was 
here in London, called the Steel-Tard. Ortdius's Index ad 
Theatr. verbo Aſiatic. 

HANS TOWNS, Probably from the German Hara, 
1. e. Societas. | 

Towards the middle of the thirteenth century, the 
nations around the Baltick were extremely barbarous, and 


- infeſted that ſea with their piracies: this obliged the 


cities of Lulect and Hamburgh, ſoon after they began to 
open ſome trade with theſe people, to enter into a league 
R . , 4 


— 
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of mutual defence. They derived ſuch advantages from 
this union, that other towns acceded to their confederacy, 
and in a ſhort time e/z4zy of the moſt considerable cities 
ſcattered through thoſe vaſt countries which ſtretch from 
the bottom of the Baliicł, to Celine on the Rhine, joined 
in the famous Hauſcatic league, which became ſo formi- 
dable, that its alliance was courted, and its enmity dreaded 
by the greated monarchs. 'The members of this powerful 
aiſociation formed the firſt ſyſtematic plan of commerce, 
known in the middle ages, and conducted it by common 
laws enacted in their general aſſemblies. Robertſon's Hit. 
Emp. Char. V. 1 Y.79, 80. See Id. fo. 336. 

HANTELODY, An arreſt, from the Germ. Haut, an 
hand, and /cad, 1. e. laid; aut immifio ; As arreits are 
made by laying hold on the debtor, C 

HP, Fr. flapper, i. e. Rapere, to ca:ch.]. Is of the 
ſame ſignificatiou with us as in the He; as to hap the 
rent, is where partition being made between two parceners, 
and more land allowed to one than the other, the that has 
molt of the land charges it to the other, and ſhe bups the 
rent, whereon aitiie is brought, Sc. "This word is uſed 
by Littleton, where a perſon haf pet the poſſeſſion of a 
ded poll. Lit. 8 3. 

HAQUE, A lite hand gun, prohibited to be uſed by 
fals. 33 H. 8. c. 6: 2 VJ 3 Ed. 6. cap. 14. Uhere is the 
half hague or demy pages, within thoſe acts. See titles 
Aims: Game, 

HAQUEBUETF, 
hare, from the Teuton, haeck buyſe; it is otherwiſe called 
en har. Jucbuſe, vuigarly a hagbut. See Nets. 2 & 3 Ed. 6. 
6. 4 * SF. A £3. and titles rms: Game, 

HARATIUM, From the Fr. Har2s.] A race of horſes 
and mares, kept for breed ; 
termed a Hu of mares. Wc, Speln. Clef. 

HARBINGER, An 8 of the king: 5 houſe, £ De. 

HARBOURsS any HAVENS. Upon che principles of 


our conſtitution Which places the Executive Power in the 


hands of the Monarch, the King has the prerogative of 
appointing Pens and Havens or ſuch places cnly, for per- 
ſons and merchandiſe to paſs into and out of the realm, 
as he in his wiſdom ſeems proper. By the feodal law all 
navigable rivers and havens were computed among the 
chats and were ſubject to the Sovereign of the State. 
And in England it hath always been hoiden, that the King 
is lord of the whole ſhore, and particularly is the guar- 
dian of the ports and havens, which are the inlets and 
gates of the realm. F. M. A. 113: Dav. 9, 56. There- 
fore as early as the reign of King John, we find ſli'ps 
ſeized by the King” 8 officers for pu ottin 8 in at a place that 
was not a legal port. Mad-x. 777. Exh. 5 30. Their legal 
perts were unde hats at fliit aſt; paced by th2 crown; 

iince to each of them a court of portmote is incident, the 
Juriſdiction of which mutt flow from the royal authority. 
4 Int. 148. The great ports of the fea ate alto referred to, 
as well known and eſtabliſhed by /at. 4 Hen. 4. c. 20, 
which prohibits the landing elſewhere under pain of con- 
fiſcatian: and the Sat. 1 Elz. c. 11, recites that the 
franchiſe of lad ing and ene had been frequently 
granted by the crown. 

But though the King had a power of granting the 
franchiſe of havens and ports, yet he had not the 
power of reſumption or of narrowing and ame, 
their limits when once cilablihed; but any perſen 


A bigger ſort of hand gun than the 


in tome parts of England | 
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had a right to lade or diſcharge his merchandize in any 
part of the haven: whereby the revenae of the cuftoms 
was much impaired and diminiſhed, by fraudutenc lar d- 
ings in obſcure and private corners, This occafiuned the 
Stats. 1 Elix. c. 11: 13 & 14 Car. 2. c. 11: 614; which 
enabled the Crown by commiſſion to aſcertain the limits 
of all Ports, and to aflign proper Wharts and Quays 1 
each port, for the excluſive landing and Jadir g of mer- 
chandize. 1 Comm. 204. c. 7. See turther this Dick. tit. 
Navigation Adds. 

By the Stat. 19 Geo. 2. c. 22, If any maſter of a ip 
ſhajl caſt ont of any ſhip, riding in any haven, Sc. any 
vallait, Sc. but only on land, where the tide never flows 
or runs, he may be fined by the julices, not Were than 
5 J. nor leſs than cos. As ſcon as any ſhip ſhall be lune, 
liranded, or run on ſhore in any harbour, Sc. or be brought 
or drove in, or be there in a ruinous condition, and the: 
ve ſuffered to remain, and the owner ſhal! ot! to carry 
away tne rige! ing; on ſummons of the owner, or con- 
mander, a juttice may ſeize the ſhip, Se. and by {ale 
thereof raiſe money to clear the Hue. 

Many other acts of parliament have been mace for 
repairing and improving particular harbors and bar ens 
of this kingdom ; ſuch 3s flats. 23 Hen. 5. (a). Cs 27 
H. 8. c. 23; relating to the z4avens and ports of Plymouth, 
Portſmouth, Falmonth, c. in 'D d ys” and nee 
and none ſhall labour in tin works, near rivers of thoſe 
pawers, but ſhall prevent the fall of {tones and pravel 
therein. —Caſting and vi Javing ballaſt, rubbiſh, Se. 
any haricur, haven, or road, incurred a penalty of ; 7, 

y //et. 34 Hon. 8. cad. 9. — The Stat. 27 Elis. cab. i, was 
for repairing O baden in Sg; and Se. 13 


14 Car. 2: 4 < Ge 60. 1. c. 13, Oe. Fx the reparation of 2. 
wer harbour, Sc. And duties are granny by theſe ſtatutes, 
towards eifecting thereof. Stat. 20 Ger. 2. c. 14, was made 


for opens South d hi in Sufl 5 Stat. 20 Gro. 2. 6. 
18, was made for improving Sunderiand harbour in Dur- 
ham. See Stat. 27 Geo. 2 c. 8, for unproving and in- 
larging the har bour of Lei-. 

HARD WIC , Mentioned in Domqſaay, and by Spelman, 
See Herd A 't 

HARES. See title Came, 

1 If any * b 3 keeper, 0 in 


come into their houſes to eat t, Or drink, or oth vio * to 
be converſant or abide there; they hall be liable to im- 
priſonment, and aifo the women and bares. Artic. I ade 
mote 23. See title Lond. 

{1 A4RNESS, Fr. Ha rieb Zignißes all warlike in- 
ſtruments. Hwed. p. 725: Mall. H. The tackle or 
furnitute of a hip, wes allo called 4am /s or Harun fm. Pl. 
Parl. 22 Ed. 1. 

HARO, HARRON, An onen after felons and male. 
factors; and the original of this c/cmrry de bare comes 
from the Normans. Cuſtum. de Norman. 1. . 104. 

HARPING-IRONS, Are iron e nts for the 
ſtribing and ta king of I} „ales: And thoſe that 88 0 the 
1h with them are called Far pt ners or H 7% ne ? 
Dick. See titles Fijh, br: 2 ries and F., {bins 

HAiRRIERS, HareBti canes] Small hounds, for hunt- 


ing the bare; Ancently ſeveral perions he'd lands of the 
King, by the eenure and fervice of keeping a pack of 
tcacles and barriers. Cart 12 Ed. l. 
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HART, 


HART, A flag, or male deer of the ſoreſt ave years old | 
compleat; and if the King or Queen do hunt any ſuch, 
and he eſcape alive, then he is called an art Royal: And 
where by the hunting he is chaſed out of the foreſt, pro- 
clamation is uſually made in the adjacent places, that in 
regard of the diverſion the bealt hath afforded the Ring 
or Queen, none ſhall hurt or hinder him from retarning 
to the foreſt; and then he is called a Hart Roz al proclaimed. 
Manewred®s Foreflt Laws, par. 2. cap. 4. 

HARVEST WORKMEN, May be licenſed by juſ- 
tices of peace to go into other counties to work, Wc. 
Stat. 13 N 14 Car. 2. c. 12. See title Labourers: Por: 
Vagrants 

HASTA PORCI, A ſhield of brawn.— Par och. Lntig, 

50. 

"HATCHES, Certain dams made of clay and earth, 
to prevent the water iſſuing from the works and tin 
waſhes in Coratvall, from running into the freſh rivers: 
And the tenants of ſeveral mancrs there, are bound to 
do certain days works ad i Latein, or haccves. Stat. 27 
Hen. $.c. 23. And from a hatch, gate, or door, ſome 
houſes ſituate on the highway, near a common gate, are 
called Hatches. 

HAT'S. See title Mars fallurers. Py Stat. 24 Geo. 3. 
fat. 2. c. 51. certain duties (from 3 d. to 25,) are im- 
poſe d on hats ſold by retail, and dealers in hats are to be 
annually licenſed. See tit. Sa.. The t. 27 Geo. 3. 
c. 13, regulates the importation and exportation of hats, 
and hare and coney ſkins and goats wocl.— See title Ha- 
berdlaſbert. | 

HAUR, From the Fr. Hair.] Hatred. Leg. V. 1. c. 16. 

HAUTHONER, Homo Loricatus.}] A man armed with 
a coat of mail. —Charta Galjrid: de Dutton, temp. H. 3. 

HAW, A ſmail parcel of land fo called in Kent; as a 
Hemphaty or Beanbatu, lying near the houſe, and incloſed 
for thoſe uſes. Sax. Diddl. But Sir Edward Coke, in an 
ancient plea concerning Fever faum in Kent, ſays Hawes 
are houſes. Co. Lit. 5. dee Haga, Hain, 

HAWGH oz HOWGH, A green plot in a valley; 
a word uſed in the North of England, Camd, 

HAWBERK alias HAWBERT, Fr. i. e. Lorica.] He 
Who held lands in France by finding a coat or ſhirt of 


mail, and to be ready with it when he hall be called, was 


faid to have hauberticum f/erdum, Tief de Haubert : and 
Hauber, with our anceſtors, had the ſame ſignification, 
and ſo it ſeems to be uſed in the fat. 13 Ed. 1. cap. 6. 
HAWKS. The {tealing of an hawk, or concealing it, 
after proclamation made by the ſheriff, is felony with cler- 
gy: But this extends only to long-winged Hawks, of the 
kind of falcons ; and not to gs hawks or ſparrow hawks, 
Stats. 34 Ed. 3. c. 22: 37 Ed.3.c.19: 3 Inf. 97. None 


. ſhall kill, or ſcare away, any 4azvts from the coverts where 


they uſe to breed, on pain of 10/7. to be recovered before 
juflices of the peace, and divided between the King and 
proſecutor. Sat. 11 Hen. 7. cap. 17. A Hawk taken 
up, muſt be delivered to the ſheriff, if taken up by a 
mean perſon to be prociaimed in the towns of the coun- 
ty. Sc. An action of trover and converſion lies for an 


Haro reclaimed, and which may be known by her vervels, 


bells, Cc. See further title Gare. 
HAWKERS. Thoſe deceitful fellows who went from 


place to place, buying and ſeliing braſs, pewter, and other | 


goods and merchandize, which oughtto be uttered in open 
market, were of old ſo called; and the appellation ſeems 


HAY. 


to grow from their uncertain wandering, like perſons that 


with Haw#s leck their game where they can ſind it. They 
are mentioned in Sat. 33 Hen. 8. cap. 4. 

HAWKERS, PEDLARS axp PETTY CHAPMEN, 
are ſuch perſons as travel from town to town with goods. 
and merchandize, and are under the control of CommiC. 
ſioners who are to licence them for that purpoſe under 


flats. 8 9M. z. c. 25: 29 Geo. 3. c. 26. 


Traders in the linen and woollen manufactures, Cad. 
ing their goods to markets and fairs, and ſelling them 
by wholeſale z makers of goods, felling thoſe of their 
own making; and makers and ſellers of Eugliſb bone. 
lace, going from houſe to houſe, Sc. are excepted out of 
the acts, and not to be taken as Haves. Stats. 3 V4 
Ani. c. 4: 4 Geo. 1. c. 6.—and fee Pat. 29 Geo, 3. c. 20. 

20. | 

Hawkers of news papers, pamphlets, Sc. are expreſs!; 
excepted in the ſtatutes from the provilions and regula. 
tions applied to other hawkers.—-See titles News-papers, 


| Stamp:, c. The fat. 29 Geo. 3 c. 26, directs that Hawk. 


ers, Pedlars, Ic. ſhall pay a duty of 4 J. per year for a 
licence for themſelves and 4/7. more for every beaſt em- 
ployed by them. — Before obtaining this licence each of 


them is to produce a certificate figned by a clergyman 


and two reputable inhabitants in his place of reſidence of 
his good behaviour. $5 3. 5, 6, 7. 

Selling one parcel of ſilk handkerchiefs, ſhall not make 
a man a hawker or pedlar. Burr. 60g. 

The ſaid Stat. 29 Ges. 3. c. 26; alſo provides that ſuch 
bawkers ſhall not ſell their things by auction; that the 
words Licenſed Hawfer (hall be marked on all packs, boxes, 
waggons, ſhops, and handbills uſed by ſuch hawkers on 
penalty of 107, a like. penalty is impoſed on unlicenſed 
hawkers ſo marking their packs, Wc. (59 8, 9.—Hawkers 
ſelling ſmuggled goods ſhall forfeit their licenſe and be 
incapable of having another granted them. § 10.—The, 


| Stat. 7 Geo. 3. c. 43, prohibiting hawkers to carry foreign 


cambrick or lawn is repealed by Stat. 27 Gep. 3. c. 13. $+ 
23: c. 32.4 19, See title Cambrick. 

Trading without a licence, or refuſing to ſhew it, incurs 
a penalty of 12 /, half to the informer, and half to the 
poor; or on ron-payment to ſuffer as a vagrant. Szazs. 9 
& 10 FV. z. c. 27.43: 3& 4 Ann. c. 45 4 —Under 
Stat. 29 Ges. 3. c. 26.5 11, the penalty is 107. half to 
the King and half to the informer, —Hawkers refuſing to 
produce their licences, or lending or borrowing licence:, 
to forfeit 467. And they may be detained till they produce 
their licences. Sat. 29 Geo, 3. c. 26.85 13, 14.—Counter- 
feiting licences 50/. Stat. 9 & 10 W.3.c.27.95.—100/, 
Stat. 25 Geo. 3. c. 78.4 5. 

Hawkers not to {ell in cities or market towns where 
they do not reſide, except on fairs or market days. 65 


16, 17. See 2 Term Rep. 273. 


If Hawkers and pedlars, offer any tea, or ſpirituous 
liquors to ſale, though they have permits, the ſame may. 
be ſeized as forfeited ; By Stat. g Gee. 2. c. 35. 

HAY, Haya, Fr. Haye.] A hedge or incloſure; alſo a 
net to take game, See Hara. 

HAY-BOTE, A liberty to take thorns and other wood, 
to make and repair hedges, gates, fences, £c, either by 
tenant for life or years: it is alſo ſaid to be wood, for the 
making of rakes and forks, with which men make Fay. 
See Co. Lat. 41; and title Bote. 

N a HAY 
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HAY, 

HAY axp STRAW, AND HAY-MARKET, Carts 
ef Hay, which ſtand to be fold in the Hay-Market, are to 
pay 3 d. and firaw 1 4. per load; and ſhall not ſtand load- 
en with Hay after three o' clock in the afternoon, Cc. on 
pain of forſeiting 5s. Hay fold in London, c. between 
the firſt of June and the laſt of Auguſ, being new Hay is to 
weigh 60 pounds a tfuſs ; and old Hay the reſt of the year 
56 pounds, under the penalty of 15. 67. for every truſs 
offered to fale, fc. See further as to Hay and Sram, 


Stats. 2 KV. M. f. 2. c. 8. $$ 16,17: 8 & g Nl. z. 


c. 17. t: 31 Geo. 2. c. 40. -I bitechapel Hays Market 
under Sat. 11 Geo. 3. c. 15, is to be held from 7 in the 
morning to 1 in the afternoon, from Lady-day to Mi- 
chaelmas, and from 3 to 12 during the other half-year. 
HAYWARD, From the Fr. Haye, ges, & Garde, 
Cuſtodia.] One who keeps 2 common herd of cattle of 
a town ; and the reafon of his being called Hayward may 
be, becauſe one part of nis office is to ſee that they neither 
break nor crop the hedges of incloſed grounds, or for that 
he keeps the graſs from hurt and deſtruction. He is an 
officer appointed in the Lord's Court; And is to look to 
the fields, and impound cattle that do treſpaſs therein; 
to inſpect that no pound breaches be made, and it any be, 
to preſent them at the leet, Sc. Kiteb. 46. There may 
be a cuſtom in a manor, to have a ſurveyor of the fields 


or Hayward, and for him to diſtrain cattle damage: fea- 


ſant. See Agillarius. 

HAZARD, An unlawful game at dice: and thoſe 
who play at it are called Hazaavrs: Plac. Tin. 2 Hen. 4. 
Sex 10. See title Gaming. 

HEADBOROW, ox HRADBOROUGH, From Sax. 
Head, caput, & Boryge, ſidejuſſor ] Signißes him who is 
head of the frank-pleze in boroughs; and who had a prin- 
cipal government within his own pledge: as he was call- 
ed Headborough, fo he was allo ſtiled boroawhead, berfbelder, 
third berough, iithingman, c. according to the uſage and 


diverſity of ſpeech in ſeveral places. Lamb. "Theſe Hend- 


boroughs were the chief of the ten pledges ; the other nine 
being denominated -4andborows, or inferior pledges : Head- 
borows are now a kind of confables, See this Dict. titles 
Conflable: Tithing. 

HEADLAND, The upper part of ground left for the 
turning of the plough ; whence the headway. Parech. 


Antiq. 587. 

HEAD-PENCE, Was an exaction of a certain ſum 
heretofore collected by the ſheriff of Northumberland of the 
inhabitants of that county, without any account therefore 
to be made to the King; which was aboliſhed by Szaz, 


23 H. 6. c. 7. 

HEAD-SILVER, Paid to lords of leets. See Common 
Fine. 

HEALFANG or HALSFANG, From Sax. Hals, Collum, 
and Fang, capere. ] That puniſhment, gue alicui collum 
frringatur. Colliſtrigium. The Pillory. Sometimes it is 
taken for a pecuniary mulct, to commute for ſtanding in 
the pil/ory 3 payable to the King or Chief Lord. Leg. H. 
1. cab. 11. 

HEALTH, Injuries to.] Injuries affecting a man's 
healih, are whereby any unwholeſcme practices of another 
a man ſuſtains any apparent damage in his vigor or conſli- 
tution. As by ſelling him bad proviſions or wine; 1 Rol. 
Abr. go; by the exerciſe of a noiſome trade, which in- 
feQs the air in his neighbourhood ;'g Rep. 57: Hut. 135; 
or by the weglec, or unikliul management of his phyfi- 


HEIR, 


cian, ſurgeon or apothecary. For it hath been ſolemnly 
reſolved, that mala praxis is a great miſdemeanor and 
offence at Common-law, whether it be for curicfity and 
experiment, or by neglect; becauſe it breaks the truſt 
which the party had placed in his phyſi-ian, and tends to 
his deſtruction, Ld. Raym. 214. Theſe are wrongs or 
injuries unaccompanied by force, for which there is a re- 
medy in damages, by ſpecial action of zre2/pa/ſs on the caſe. 
3 Comm. 122. 

As to offences againſt the public b-a/th of the nation, 
there are various proviſions, as with reſpect to the pl/ugue, 
Stats. 1 Jae. 1. c. 31: 26 Geo, 2. c. 63 29 Ges. 2.c. 8. 
See title Plague. As to wnwhilefome proviſions, 51 Hen. 3. 
flat. 6: Ord. pro Piſ/or. c. 7: 12 Car. c. 25. See titles 
Butchers: Bakers: Wines: Cattle, Yc. 

HEARTH-MONEY, A tax formerly levied, but now 
aboliched. Vid Chimmey-Monzy, 

HEBBER-MEN, Fiſhermen, or poachers below Lender 
Bridge, who fiſh for whitings, ſmelts, Cc. commonly at 
ch0ing water; mentioned in one of the articles of the 
Thames Jury, at the court of Conſervancy of the river 
Thames, printed arne 1632. And thoſe perſons are puniſh- 
able by Stat. 4 H. 7. c. 15. See title London. 

HEEBING-WEARS, Are wears or engines made or 
laid at ing <cater. Stat. 23 Hen. 8. c. 5. See title Sewers, 

HEBDOMAS, Lat] A week, See Heek. 

HEBDOMADIUS, The week's man, canon or pre- 
bendary in the cathedral church, wao hath the care cf 
the choir, and the officers belonging to it, for his own 
week. Reg. Epiſc. Hereford, MS. See Eb dtomader:ts. 

HYECK, An engine to take filth in the river O2. 
Stat. 23 H. $. c. 18. 

HECCAGIUM, Is ſuppoſed to be rent paid to the 
lord of the fee for liberty to uſe the engines called Hecks, 

HEDA, A ſmall haven, wharf, or landing place. 
Dome/d. See Hith. 

HEDAGIUM, Toll or euſtomary duties paid at the 
Beth or wharf, for the landing gocds, Oc. from which 
exemption was granted by the King to ſome particular 
perſons and ſocieties. Cartular. Abbat. de Radings, MS. 


J. 7: 
HEDGE-BOTE, Is neceſſary ſtuff to make hedves, 


which the leſſee for years, Oc. may of common right take 
in his ground leaſed. See Hay-bere : Bute, | 

HEDGE-BREAKERS. By the Sat. 43 Flix. cap. 7. 
Hedge-breakers, Oc. ſhall pay ſuch damages as a juſtice 
of peace ſhall think fit; and if not able to pay the da- 
mages, ſhall be committed to the conſtable to be whipped. 
And by Stat. 15 C. 2. c. 2, conitables, and others, may 
apprehend perſons ſuſpected of Hedge-fealing, and carry 
them before a juſtice ; where not giving a good account 
how they came by wood, Cc. they are not only to make 
ſuch recompence as the juſtice of peace tha!l adjudge, 
but pay a ſum not exceeding 105. for the ule of the poor, 
or be ſent to the houſe of correction for a month; perſons 
convicted of buying ttolen wo, ſhail forfeit treble value 
to him from whom taken. See title Hoods, 


HE I R, 

H-zxes; AB HR TDI TAT. ] Is One ex j, is unptiis pro- 
creabus, who ſucceeds by deſcent to lands, tenements 
and hereditaments, being an eſtate of inheritance. The 
eſtate muſt he Fer, becauſe nothing paſſeth jure bereditutis 
but Fee; and by the Commen-iaw a man cannot be Heir to 

goods 


, 7 
( 


22 


— — ry 
— 7 
— Ds 


IE, CEE: 


* am dt 2 
A ra; 2, ry 4 
* N 


1 


I ET"; 
4 


R 


4 — 
— 2 


kno OE „ 12 W 
2 — — 
188 
od 9 , 


4.7 HI 
* — —— 
— * i - 
8 ” 


+= Sy <4 


2 
9.3 
444 


HEIR. 


goods and chattels : Tho? the civilians call him hrredem, 


gui ex tefamento ſuccedit in univerſum jus teftatoris, 

Heirs, are included in the word afligns in grants, &c. 
If a woman keeps lands from the Heir, on pretence of 
being big with child by the Heir's anceſtor, her deceaſed 
huſband, the writ de dentre inſþiciendo is to be granted to 


ſearch her, Sc. that the Heir be not defrauded. F. MN. B. 


227. a 
Heirs may have divers writs, as writ of Mortdance/eer, 
Entre ad communem legem, In caſu proviſo, and confemili 


ca, quod permittat, Sc. The Heir may bring an eject- 


ment of copyhold lands before admittance, 2 Wil. 14. 


I. The ſeveral Kinds of Heirs ; and of relieving them 
againſt imprudent. Contracts. 
II. / ho may be Heirs, what Perſons are excluded from 


beins Heirs; and of the Effet of the Word Heirs | 


in Limitations. | 
III. 1. Where the Heir ſhall take Advantage of Conditions, 
g Covenants, c. entered into to his Auceſtor.— 2. 
Where he fhall be liable to his Anceftor's Debts 
and Contratts.—3. What fhall go to the Heir as 
Fixtures, &r.—4. Of Suits by and again/t an 
Heir, and herein of the Regulations by Statute. 

5. As to Aſſets in the Hands of an Heir. 


See further as connected with this ſubject, this Dict. 
titles Agreements; AjJets ; Condition; Covenant 5 Executor; 
Fraud ; Limitation, &c. 


I. Sour Writers have made a diſtinction of Hæres /an- 
guinis, & hereditatis; a man may be heres /anguinis to a 
father or anceſtor, and yet upon diſpleaſure, be defeated 
of his inheritance: And there is an ultimus heres, being he 
to whom lands come by e/cheat, for want of lawful heir, Yc. 
7.e. The Lord of whom the lands are held, or the King. 
Bradl. lib 7. cap. 17. See title Eſcheat : Tenure. But the 
molt uſual diviſion is, that of Heir apparent; Heir preſump- 
tire ; (as to both which ſee title D-/cent. Canon I;) Heir 
general; Heir ſpecial ; Heir by cuſtom ; and Heir by dewi/e, 
called [Heres factus. 

Bonds and bargains with an Heir apparent, Qc. to have 
double or treble the money lent, after his father's death, 
c. are ſet aſide in equity; but it is by paying what 
was lent bona fide, with intereſt, if the obligor applies for 
relief; though in cate the obligee ſues, he ſhall not re- 
cover what was really lent; for that would be to aſſiſt 
fraud. 1 Von. 141, 319. Where youny Heirs enter into 
any bond, Chancery relieves againſt it, without evidence 
of actual impoſition ; becauſe there is a ſuppoſed diſtreſs, 


and preſumption of a liableneſs to be impoſed on. Bar- 


nardift. 481. See Treat, Eg. | 

A deviſee under a will defectively executed repreſented 
the will as duly executed, and for a ſmall] ſum gained a 
releaſe from the Heir; the releaſe was ſet aſide. 1 P. Wins. 
239.—80 where a ſon, who on his father's death was re- 
mainder-man in tail, fold his remainder at an under rate, 
the Court of Chancery ſet aſide the conveyance. Id. 310. 

The, rule upon which Courts of Equity in theſe caſes 
proceed, is not merely in reſpect of the age of the Heir 
contracting. 3 P. Ws, 131. In 17 /eman v. Beate, Mr. 
Wiſeman was nearly 40 years of age, and a Proctor in 
the Commons: In Curwyn v. Milner the Heir was about 


27 years of age; and in Gwyare v. Heaton the plaintiff 


was 23 years old; which tho' not an advanced age, is 


| 


HEIR I. 


beyond that which the law recogaiſes as the age of dif. 
cretion. But the real object which the rule propoſes is, 
to reſtrain the anticipation of expectancies, which muſt 
from its very nature furniſh to deſigning men an oppor- 
tunity to practiſe upon the inexperience or paſſions of a 
diſſipated man. And this being the object of the rule, 
its operation 1s not confined to Heirs, but extends to 
all perſons, the preſſure of whoſe wants may be conſider- 
ed as obſtructing the exerciſe of that judgment which 
might otherwiſe regulate their dealings. 2 Vern. 346 : 
Forreft. 111: 2 zith. 34. and ſee 2 Vex, 281.516: 1H, 
229 ; and this Dict. titles Hand: Agreement. 

It has been ſaid that if the Heir has no maintenance 
from the father, but is turned out upon unreaſonable 
diſpleaſure, there perhaps, the bargain, if not exceſſively 
beyond the proportion of ſuch aſſurances ſhall ſtand ; 
becauſe it is not to ſupply the luxury and prodigality 
of the Heir, but to keep him from ſtarving. Trear. Ey. 
c. 2. $12. But in Gwyme v. Heaton, Thurlw, C. was 
of opinion, that this circumſtance was intitled to no 
weight whatever : nor does there appear to be any caſe 
in which ſuch difference has been proceeded upon by 
the Court of Chancery; and there are ſeveral caſes where 
it has. been entirely diſregarded.” See 2 Ch. Ca. 120; 
1 P. Ws. 310: 1 Wil. 320. 

Heir general. The Heir general or Heir at Common- 
law is he who after his father or anceſtor's death hath a 
right to, and is introduced into, all his lands, tenements 
and hereditaments, But he mult be of the whole blood, 
not a baſtard, alien, &. - : 

None but the Heir general, according to the courſe of 


the Common-law, can be Heir to a warranty, or ſue an 


appeal of the death of his anceſtor. Co. Lit. 14 a; Oo. 
Jac. 217, 218. | 

If a condition be annexed to Borough-Engliſh or Gavel- 
kind lands, and the condition 1s broken, the Heir at com- 
mon law ſhall enter; for the conditipn is a thing of new 
creation, and collateral to the land: But when the eldeſt 
ſon enters, the Heir or Heirs by cuſtom, ſhall enjoy the 
land; for by breach of the condition they are reſtored to 
their aacient eſtates, Cro. Elix. 204: Plow. 28: Co. Lit. 
$2, 12. 

Special Heir, Is the iſſue in tail claiming per Forman dont; 
and as the ſtatute de dons prelerves the eſtate to him, 
his anceſtor cannot grant or alien, nor make any right- 


ful eitate of freehold to another, but for term of his own . 


life. Lit. $613. 

Heir by cuſitm. A cuſtom in particular places varying 
the rules of deſcert at Common-law is good; ſuch as the 
cuſtom of Gavelkind, by which all the ſons ſhall inherit 
and make but one Heir to their anceſtor ; but the general 


cuſtom of Gaveikind lands extends to ſons only, but a 


ſpecial cuſtom, that if one brother dies without iilue, all 
his brothers may inherit, is good. Co. Lit. 140. 
Heir by deviſe, or Heres faclus, is only a deviſee of lands, 
being made ſo by the ww! of the teſlator, and has no other 
right or intereſt than the wil gives him. 3 Co. 42. a. 
It has been held in Chancery, that ſuch an Heir ſhall 
have the aid of the perſonal eſtate in diſcharging the 
cebts of the teſtator. 1 Fern. 36, 7. But this muſt be un- 
derſtood of an h, factus of the whole ellate, who ſhall 
have the benefit of the perſonal eſtate, but a deviſee of 
particular lands thall not. Preced. Chanc, See utle Zxccntor 


V. 6; Ages, 
II. Tus 
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II. Tur Erbrsr Sov, after the death of his father, is 
at Common law his heir, Sc. And if there be grandfa- 
ther, father, and ſon, and the father die before the grandfa- 
ther, and after the grand father die ſeiſed; the land ſhall go 
to the ſon or daughter of the father, and not to any other 
children of the grandfather. Bro. 303. And this heir 
is called heres jure repreſentationis, becauſe he doth re- 
preſent his father's perſon : but if, in this caſe, the father 
die without any child; his next eldeſt brother ſhall have 
the land as heir, or, for want of a brother, it deſcends to 
the ſiſters of the father. id. A man having iſſue only 
a daughter, dies, leaving his wife with child of a fon, 
which is afterwards born ; here the ſon after his birth is 
heir to the land, but till then the daughter is to have it. 

H. 6. 23: Perk. 521. See at large title Descent. 

There are ſome perſons who cannot be heir; as à baſ- 
tard born out of lawful wedlock; an alien, born out of 
the King's allegiance, though in wedlock; a man at- 
tainted of treaſon or felony, whoſe blood 1s corrupted ; 
theſe laſt cannot be heirs proprer delidtum ; and an alien 
cannot be Heir, treter diftctum [ubjeftionis; nor may one 
made denizen by letters patent; though it is cher of 
a perſon natwalized by iQ of parliament. Ce. Lit. 8: 
2 Darv. Abr. 552: A baſtard by continuance, may be 
heir againit a ſtranger; and an hermaphrodite may be 
heir, and take according to that ſex which is molt preva 
lent; but a moniter, who hath not human ſhape cannot 
he heir, although a perſon deformed may. Co. Lit. 7. 


Td-ots and Lunatic hs, perfons excommunicate, attainted in pre- 


minire, outlaws in debt, c. may be heirs. 2 Danv. 55 3. 


The word Vir is not a good deſcription of a perſon in 
the life-time of the anceſtor; and an eldeſt fon ſhall not 
take by the name of herr in the life-time of his father. 2 
Leon. 70. A man cannot raiſe a ftee-ſimple eſtate to his 
right heirs, by the name of /eirs, as a word of purchaſe by 
conveyance or otherwiſe ; but in ſuch cate the her thall 
be in by deſcent: Fortior & potentior eſt dijpr/itlo leg is quam 
heminis. Hob. 30: 2 Lill. Abr. 11. 

By the law of England, no perſon can take to himſelf 
an inheritance in fee-ſimple by ed, without the word 
heirs ; but he may by deviſe: tho? in caſes where the word 
heir is wanting, it has been adjudged that if there were 
other words equivalent, and the intereſt in the thing grant- 
ed paſſeth by the conſideration only, without any fur- 
ther ceremony in the law, an eſtate in fee may paſs. 2 
Nelf. Abr. 928. In a deviſe by will, or exchange, &c. 
the word beirs is not neceſſary : but eſtates of inheri- 
tance which are otherwiſe conveyed, require it. Zenk. 
Cert. 196, See this DiR. titles Deed ; Dewije ; Limitation, 


The word Heir is nomen coll-&ivum, and extends unto _ 


all Heirs : and under heir, the heirs of heirs are compre- 
hended in infinitum; if lands are given to a man and his 
heirs, all his heirs are fo totally in him, that he may give 
his lands to whom he will. Irin. 23 Jac, 1: Noy. 56. 

The Heir is favoured by the Common-/aw; and the an- 
ceſor could not give away his lands by will from his Heir 
at law, without the conſent of the Heir, till the ſtatute 32 
H. 8. c. 1: 2 Lill. 11. Dubious words in a will ſhall be 
conſtrued for the benefit of the Heir; and not to diſin— 
herit him: and the Heir at law is preferred in Chancery in 
a doubtful caſe. Noy 185 : Chanc. Rep. 7. Where lands 


were deviſed to the heirs of J. S. then living; it was held 
that his eJdelt ſon ſhould have them, though in {tricineſs 


— 
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he was not Heir during his father's life, but heir apparent : 
But this was by reaſon of the words then {icinz, which 
make it a deſcription of the perſon. Preced. Chanc. 57. 

As a limitation to the Heirs of the body of A. then 
living, ſhall be good as a de/fgnatio perſon, notwithſtand- 
ing the rule 0: ef heres wiventis ; fo a limitation to the 
Heirs of the body of A. then begotten ſhall prevail. 
See 1 P. Ws. 229: 1 Bro. P. C. 489: 2 Black. Rep. 
1010. 

The caſes in which it has been held that the perſon de- 
ſeribed as an Heir ſpecial need not anſwer both parts of 
the deſcription, by being actually Heir, as well as tbaz 
ſpecies of Heir denoted by the deſcription, ſeem to 
have materially byoken in upon the doctrine of Lord 
Coke on the ſubject. See 1 Iiſt. 245. and which doctrine 
has been purſued in many caſes excluſive of thoſe on 
which Lord Cote relied : particularly in Connden v. (CA, 
H.. 29: Southcot v. Stowwdll, 1 Freem. 216: Lord Ci. 
tons caſe, 3 Salk. 336: and Dawes v. Ferrers, 2 P. WH ms. 
1: Starling v. Ettrick. Fre. Ch. 54. Mr. Hargrave has very 
ably attempted to vindicate the propriety of Lord Cotes 
doctrine, obſerving that it may be doubted whether there 
is a paſſage in all his works more capable of ſtanding the 
ſevereit teit of modern eriticiſm; and having examined 
the circumftances of the cafes ſuppoſed to have weikened 
its authority concludes his note, (p. 32 a,) with remark - 
ing that Lord Cowper's judgment in Newcomer v. Bari om, 
which was materiaily ſhaken in its principle by what fell 
from Lord Hardvicke, in deereeing upon the bill of re- 
view, is the only direct authority againit Lord Cie. —ſn 


a following note however, (p. 164 &,) Mr. Harare can + 
* / C3 


didly admits that fince his writing his former noe, a cate 
has been publiſhed in which the court of King's Bench, 
after three arguments, decided againſt applying the above 
ruletoa N, Ill v. Palmer, 5 Burr. 2615. and that 
in another, which was alſo three times argued, the Court 
of Exchequer had refuſed to apply the rule to a Marriage- 
ſettlement. Evans d. Burtenſbaw v. Welton, M. 1774, or 
H. 1775.,—Tis concurrence of authority, the reſult of 
ſo much deliberation, for both Courts appear to have 
weighed the ſubject with the moſt anxious attention, ſeems 
to have given a weight to the decree in Nezwcomen v. 
Barkham, beyond that to which Ld. Hardwicke thought 
the principle entitled. It is however well worth the 
Student's while to conſult Mr. Hargrave's obſervations in 
ſupportof Lord Coe; doctrine, that to take as a purchaſer 
by deſcription of a ſpecial heir, every part of the Jde/cription 
mult unitc in the claimant. See alſo Fearne on Cont. Rem. 
4th edit. p. 319. and 2 #7; p. 20. 


III. I. CoxnviTIONSs and Covenants-rea), or ſuch as are 
annexed toeſtates, thai} deſcend to the Heir, and he alone 
ſhall take advantage of them. 43 Ed. 3. c. 4: 1 Aud. 5 5. 

And this is not only where there are expreis words, but 
alſo where there are nne; for the law by implication re- 
ſerves the condition to the Heir ot the feoitor, Wc; for be- 
ing prejudiced by the diſpoſition, it is but reaſonable that 
he thould take the ſame advantage that his anceitor whom 
he repreſents might. 1 Rel, Abr. 407, 472. 

It a man ſeiſed of lands in right of his wife, makes a 
feoffment in fee upon condition, and dies, and after the 
condition is broken, the Heir of the huſband ſhall enter; 
for though no right deſcended to him, yet the title of entry 
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by force of the condition which was created upon the feoff- 
ment, and reſerved to the feoffor and his Heirs, deſcend- 
el. 8 05 43: Co. Lit. 202.8: 330 b. | 

The Heir ſhall take advantage of a nomine pence ; for 
being incident to the rent, it ſhall deſcend to the Heir, 
being a ſecurity or penalty to engage the payment of the 
rent; therefore whoever has a right to the rent, ought in 
reaion to have the penalty, which is to oblige the tenant 
to-pay it. Co. Lit. 162 6. | 

If a man leaſes for years, and the leflee covenants with 
the leſſor, his executors and adminiftrators, to repair and 
leave it in good repair at the end of the term, and the 
leſſor dies, &c. his Heir may have an action upon this cc. 
venant ; for this is a covenant which runs with the land, 
and {hall go to the Heir, though he is not named: and it 
zppears that it was intended to continue after the death 
of the leſſor, inaſmuch. as his executors, c. are named. 


3 Lev. 92: Skin. 305. x 


If A. enfeoff B. upon condition that if the He of 7. 
pays to B. &c. 205. then he and his Heirs may re-enter ; 
this is a good condition, of which the Heir of 4. may 
take advantage, and yet A. himſelf never can. Co. Lit. 
214 6, 


III. 2. As the Heir-at-law is the proper and only perſon, 
who can take advantage of conditions, Sc. annexed to the 
zeal eſtate; ſo he ſhall be bound by all ſuch conditions, 
Sc. which run with the land, whether ſuch conditions 
were annexed to the eſtate by the original feoffor, grantor, 
or immediate anceſtor. 1 Rol. Abr. 421. 

If a gift be made in tail on condition, that the donee 
ſhould not diſcontinue, and the donee hath iſſue two 
daughters, and one of them diſcontinues, the donor ſhall 
epter and evict them both; becauſe it was the original 
condition annexed to the whole eſtate, that no part of it 
ſhould be diſcontinued. Co. Lit. 165. 

But note, that neither tenant in tail, nor his iſſue can 
be reſlrained from aliening by fine and recovery; though 
they may be relirained from aliening by feoffment, or 
other tortious act, which amounts to a continuance. 

So where one deviſed lands to A. and the Heirs male of 
his body, provided, that if he does attempt to alien, that 
then immediately his eſtate ſhall ceaſe, and B. ſhall en- 


ter, and A. makes a feoffment in fee, and thereupon B. 


enters; and it was adjudged againſt B. and that the con- 
dition was void, becauſe 19 conſtat what ſhall be adjudg- 
ed an attempt, and how it ſhall be tried, 1 Vent. 32 1: 
3 Keb. 787, Piers and I inu. 1 

Alſo where a condition is annexed to the eſtate given to 
the Heir, and which goes in abridgment and reſtraint 


thereof, the ſame ſhall in ſome caſes be conſtrued a Iimi- 


tation; for if it were a condition, nobody could take ad- 


vantage of it but the Heir. Dyer 316: 10 Co. 41: 1 Heut. 
199. As if a copyholder in Borough Engliſb ſurrender to 
the uſe of his will, and after devites to his wife for life, 
remainder to his eldeſt ſon, paying 40s. to each of his 
brothers and ſiſters within two years after the death of 


his wife, Sc. this is a limitation, and not a condition; for 
if it ſhould be a condition, it would extinguiſh in the Heir, 


and there would be no remedy for the money. Cro. Elix. 
204: 3 Co. 206: 2 Leon 114. S. C. Fidetarther as to the doc- 
trine of the Heir being bound, c. Vaughan. 271: 2 Mod. 


26. §. C: Cro. Elix. 833. 919: Moor 644. 2. 891; N51. 
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But wherever the anceſtor makes a conveyance or dic. 
poſition on condition, which goes in reſtraint and abridg- 
ment of the eſtate of the heir, he muſt have notice of it; 
for having a good title by deſcent, he is not obliged to 


take notice of ſuch condition at his peril, as others mul 


do. 8 Co. Francia's caſe. 

If the perſon of the anceſtor be bound in reſpe& of his 

land, which deſcends to the Heir, he ſhall be charged: as, 
if by a ſubſidy to be aſſeſſed upon every one having 200. 
per annum, A, be charged and die; his Heir ſhall pay it, 
for it runs with the land. R. Mo. 17. 
Heir is nomen collefivum ; and therefore, if a condition 
be, that if bis heir does not pay ſuch a rent-charge, the eſlale 
Hall go to B. if the Heir of the Heir does not pay, the con- 
dition is broken. R. Cro. Fac. 145. 

It has been held, that the Heir is never chargeable 
without an expreſs lien and aſſets; and even then, no 
longer than he hath aſſets, for he is not obliged to keep 
them till he is charged: But if he has aſſets, he ought 
to plead truly, and confeſs them; otherwiſe judgment 
ſhall be given againſt him % terris propriis, for it is then 
his debt. Jones 88 : 3 Salk. 179. When a man recovers 
againſt an Heir, by default or verdict, on pleading ien, 
per deſcent, a ſpecial judgment de terris deſcenſis, may be 
entered againſt the Heir, and the plaintiff, (praying it) 
ſhall have ail the lands by deſcent in execution: though 
if the judgment be general againſt the Heir, without pray- 
ing ſuch ſpecial judgment he can only have a moiety of 
the lands by elegit. Plowd. 439: 2 L-on. 16. Here the 
plaintiff may ſurmiſe, that the Heir hath ſuch land by de- 
icent, and pray to have execution of all his land. Dyer 
149: Rel. 72. The judgment and execution ſhall be 
general, unleſs the Heir acknowledge the action, and 
ſhews that he hath ſo much by deſcent ; but if he will 
not ſhew what he hath by deſcent, he loſes the benefit of 
the law. Cro. Elix. 692. 

If the Hir, in caſe where the anceſtor hath bound him- 
ſelf and his Heirs, have never fo much land come to him 
by gift in tail, or conveyance of the father, and no! by 
deſcent, he is not chargeable at all: and ſo it is for any 
eſtate but what is in fee./imple 3 as where lands are granted 
to J. S. and his Heirs during the life of another, &c, the 
Heir ſhall not be charged for this, no more than for the 
land entailed. 10 Rep. 98. See ge. 4. No lands can be 
charged but fee fimple; therefore, in a ſuit againit the 
Heir, the judgment is only for the land d:/{cended, and 
not for other lands, Oc. but where it is by his own 
fault, as by a falſe plea, or the like. Co. Lit. 102, 376. 

A man binds himſelf and his Heirs in an obligation, and 
hath lands and Hers on the part of the father, and the 
part of the mother; the Hau and lands of both, and not 
of one alone, muſt be charged in debt: and the plaintiff 
ſhall have ſeveral actions; and the execution ſhall ſtay, till 
it may be had againſt both of them. 2 Rep. 25: Hob. 
25. Alſo if one bind himſelf and his Heirs, and leave 
land at Common-law, and lands in gavelkind; the obligee 
mutt ſue all the Heirs, Hob. 25. An Heir ſued on a 
ſpecialty, ſhall have his age; and if one of the rs be 
within age, the parol ſhall be ſtayed for all. Moor cap. 203. 

A collateral Heir is chargeabie for the debt of his an- 
ceſtor : but the declaration muſt be ſpecial, and he is to 
be charged as collateral Heir, not as immediate Heir ; and 
if a ſon happens between, who dies, he mult be _ 

un 
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uncle and Bein of the ſon, who was Heir of the debtor, 
Sc. Cro. Car. 151. And a child born, though he lives 
but an hour, has the fee of lands veſted in him as Heir. 
H-11, 134. In a writ a man need nor ſhew how he is 
Heir; but he mutt in a declaration, fc. though it is only 
for form to ſet forth hes a perſon is Heir, becauſe it is not 
traverſable; and Heir, or no Heir, is iſſuable. Moore 885. 
If an Heir ought to confeſs the debt on action brought 
againſt him, and the debt be not denied, it muſt be ad- 
mitted. 1 Lutw. 442. 

Debt againſt the Heir, upon the bond of his anceſtor, is 
to be brought in the debet and detiuet, becauſe the Heir 
himſelf is bound; and not in the detinet only, though 
that is cured by verdict. S:4. 342: 1 Lev. 224. An 
Heir is not bound by the bond of the anceltor, unleſs he 
is expreſsly bound: and if in a bond a man bind his Heirs, 
but not himſelf, the bond is void. 2 Saund. 136: Cro. 
Fac. 570. Alſo a man ſhall never bind his Heir to war- 
ranty, where he himfelf was not bound: if he make a 
feoffment in fee, and bind his Heirs only to warranty, the 
feoftment is void, for the Her ſhall be bound to warranty 
in ſuch caſes only, where the anceſtor was bound, with- 
out which it cannot deſcend upon him. Co. Lit. 386. 
And warranties and eltoppels ſhall deſcend upon the Heir 
general, and not upon any ſpecial Heir, Sc. So that if 
a man convey land with warranty againſt him and his 
H-irs, his Heir on the mother's part thall not be vouched 
by this, ſo long as there is an Heir on the father's part, 
Sc. Hob. 2 

A grant of an annuity, muſt be for a man and his Hejr;, 
to bind the Heir, although there be aſtets ; and when he 
is named, the {cir ſhall not be bound except there be 
aflets. Co. Litt. 144. Where a perſon covenants with 
another to perform any act, if his He be not named, he 
is not bound by it: but in covenants of others, that con- 
cern the inheritance, the Heir ſhall have the benefit of 
them, though not named. 5 Rev. 8: 1 Rel. A. 520. 
An lem may enter for a condition broken, when the con— 
dition is annexed to lands, and take advantage of it; be- 
Cauſe if there had been no condition, the land would 
have deſcended to him. And an Zen may perform a con- 
dition, to ſave the land. 2 N. Ar. 929. 

The Heir muſt be expreſsly named, otherwiſe he is 
not chargeable, aud the reaton why the heir is not charge- 
«ble in this caic, as the executer in Caſe of a bond entred 
into by the teftator, without being named, is this; by 
the Common-law only the goods and chattels of the 
debtor, and the annual profits of the land as they aroſe, 
and not the land itſelf, were liable to execution for debt 
or damages, becauſe thetic being the ſecurity the creditor 
depended upon, they were liable in the hands of his re- 
preſentative or executor, as weil as in the hands cf the 
debtor himſelf; hence it was, that the executor was 
bound by the debt of the teltator, fo tar as he had chat- 
tels or aſſets, though he was not named in the contract; 
but the land was not liable to execution, becauſe it was 
preſerved from the pericnal contracts and engagements 
of the tenant, that he might be the better able to anſwer 
the feudal duties to the lord, which were the life and 
ſupport of government; therefore the land not being 
originally liable to the demand in the hands of the obligor, 
mutt be much lets liable in the hands of the Heir, who 
was not comprehended in the contract. 2 1%. 19 ; Lee. 
440: Hab. Co. 

VoIL. I. 


. , . 6 
co prelerve the inheritance. Chan. Rep. 280, 293. !: 


the ſame where the cir is charged is debt. 
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But if A. had granted, for him and his Herr, to B. and 
his Heirs, ſuch a rent out of his lands; in this cafe, the 
Heirs being comprehended in the contract, are Lourd to 
make good the grant, ſo far as they have aflerts by deſcent 
from the grantor ; and this was allowed at Common-law, 
becauſe the grantee of the rent had the land originally in 
view for his ſecurity; and by the grant itſelf having it 
in his power to diſtrain the land for the rent, it was equal 
to the Heir, whether the land anſwer the rent by diitreſs, 
or by an execution upon a judgment in a writ of annuity, 
1 Rol. Abr. 226: Pepham 87: Hob. 58: Dyer 544 5: Co. 
Let. I 44 b. 

If the anceſtor bind himſelf in a ſtatute, recognizance, 
Sc. the Heir is liable, not only as tertenant, but alfons 
Heir, otherwiſe he could not bave his age; and cannot 
oblige a purchaſer, whether for valuable confideration, 
or without, to contribute, but one Heir may oblige an- 
other to contribute; as if a man ſeiſed of two acres, the 
one deſcendible, according to the courſe of the Common- 
law, the other in Borough Engliſh, acknowledge a ita- 
tute, Sc. the Heir at Common-law ſhall oblige the Bo- 
rough Engliſh Heir to contribute: fo one coparcener ſhall 
oblige the other to contribute; or if the conuzor had 
lands, ſome deſcendible to the Feirs of the father, and 
ſome deſcendible on the Heirs of the mother, the Heir on 
the part of the father ſhall compel the Heir on the part of 
the mother to contribute; & fe vice verſa. 3 Co. 12. 
Sir William Herbert's caſe. See poſt. 4. 


III. 3. Not only land, but rent not due at the death of 
the anceſtor leſſor, ſhall go to the Heir; fo corn ſown by 
a tenant for years, where his term expires before the corn 
is ripe ;z every thing faſtened to the ſrechold, timber- 
trees, deeds belonging to the inheritance; deer, conics, 
pigeons, fiſh, c. 2 N. /. Atr. 927. An Heir ſha!! en- 
torce the adminiſtrator to pay debts with perſona! ear, 
an executor hath atlets, he is compellable in equity to te- 
deem a mortgage, for the benefit of the Heir; and it is 

Jar. 511. 
For the perſonal eſtate received the benefit. When the 
Heir is ſued for the debt of his anceſtor, and pays it, ke 
thall be r1etmburſed by the executor of the oblipar, who 
hath perſonal aſſets. 1 Chanc. Rep. 74. But in action 
of debt brought upon a bond aganit an Fer, it is no 
good plea for the Heir to ſay, that the executors have 
aſſets in their hands. Dyer 204. For a creditor mav ſue 
either Heir or executor, aud Hs and executors ne 
both chargeable upon ſpecialttes. If an Hi hath aiters, 
and the executor allo, 1t 15s at the election of the cbigee 
to have action of debt agaiall the one, or the other; tur 
he ſhall not charge them doubly, 2 Pied. 433. ce title 
Execritor., Whether the Heir hath land by deſcent ſhall 
be tried and enquired of, with the value, by a jury, 10 
make the Heir aniwerable. 5 Mod. 122. 

The Heir fhall not have money due on mortgages in 
fee, it he be not particulariy named, but the executor; aud 
if the day be paſt, although the Hir be named, tne exe- 
cutor thall have it. Co. Lite 210: IJ. 348. See titles 
Executer, V. 6: Moerigagc. 

7 he following is a tpecihcatio! of what goods and clat- 
tels go % the Heir, 

Gocds and chattels annexed to the frechold go to the 
Uleir, and not to the executor, or adminiſtrator: as, the 

4 N giais 
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glaſs in a window; the doors and locks of an houſe. 
Off Ex? 86: 21 H. 7. 26 6. 4 Co. 635. So the pales, 
poſts, and rails for an incloſure. 12 H. 5. 26 6. So, 


furnaces, coppers, ec. fixed to the freehold, R. 21 U. 


5.266: R. 20 H. 7. 13 6. unleſs they are ſevered in the 
life-time of the teſtator. Senb. 1 Sal. 368. Vide Com. Dig. 
tit. Execution, (C. 4) tit. Va, (D. 2.) —80 wainſcot hxed 
to an houſe. 4 Co. 64 a. So, pictures, glaſſes, c. fixed 
inſtead of wainſcot. 3 Fern. 508. So, millitones, . 


| fixed to a mill. So a term for years to attend the inhe- 


ritance does not go to the executor, but to the heir. X. 
2 Ch. Ca. 156, 160. So deer in a park, conies in a 


| warren, and doves in a dove-houſe, go with the inhe- 


ritance to the Heir. So, fiſh in a pond, or piſcary. 
Co. Lit. 8. a: R. Owen 20: 1 Rol. 916. J. 45, 50. So, ap- 
ples, and other fruits growing at the death of the an- 
ceſtor. Of Ex 84. So roots, Sc. within the ſoil. 15. 
89. Bo a coat-armour, pennons, tombſtone, and mo- 


numents in a church, in honour of the anceſtor. Co. 


Lit. 18 6. So charters, deeds, and evidences of lands, 
with the cheſts in which they are preſerved. See Com. 
Dig. tit. Biens (B;) Charters: 1 Infl. 18 6.—An ancient 
horn where the tenure is by cornage, 1 Hern. 273. 

If a nobleman, knight, eſquire, &c. be buried in a 
church, and haye his coat of arms, and pennons with 
his arms, and ſuch other enſigns of honour as belong to 
his degree, ſet up in the church, or if a grave-ſtone or 
tomb be laid or made, c. for a monument of him; in 
this caſe, albeit the freehold of the church be in the par- 
ſon, and that theſe be annexed to the freehold, yet cannot 
the parſon, or any, take them, or deface them, but he 
is ſubject to the Heir, and his heirs, in the hogour and 
memory of whoſe anceſtor they were ſet up. Co. Lit. 18 
6. And ſee 1 Rel. Abr. 625: Ney. 104: Godbolt 200: Cro. 


Fac. 367: 2 Bull. 151. 


Where money is covenanted to be laid out in a purchaſe 
of land to be ſettled on A. in fee; on A.'s dying before 
the money is laid out, his Heir, and not his executor 
ſhall have it. 1 P. Wins. 483. So where, though by a 
voluntary contract, money is agreed to be laid out in 
land, the Court will execute ſuch agreement in favour of 
the Heir. 2 P. // ing. 171. On the ſame principle where 
one articled to buy land and died ; his executor ſhall 
pay the money, but his Heir ſhall have the lands. Id. 


632. And in all cafes where it is a meaſuring caſt be- 


tween an executor and an Heir, the latter ſhall in equity 
have the preference. Id. 176. 

A younger brother beyond tea having contracted to 
buy a real eſtate of his elder brother, made his will 


charging his eſtate with great legacies, but his will was 


atteſted by only two witneſſes, Afterwards the teſtator 
died without iſſue, leaving his elder brother his execu- 
tor and Heir: the Heir may retain out of the aſſets the 
whole purchaſe money, though intitled to the land again 
as Heir. 2 P. Wins. 291. 


III. 4. It is clear, that the Heir may bring any real ac- 
tion droitural, in right of his anceſtor, but cannot regularly 
bring any perſonal action, becauſe he has nothing to do 
with the aſlets, or perſonal contracts of his anceſtor. Co. 
Lit. 164. If an erroneous judgment be given againſt the 
anceſtor, by which he loſeth the lands, the Heir may 
bring a writ of error. 1 Kol. Ar. 747 ; Dyer go; Godb. 
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337. And if one hath lands on the part of his mother, 
and loſeth by erroneous judgment, and dies, the Heir of 


the part of the mother ſhall have the writ of error. 1 


Leon. 261: 2 Sid. 56. So the younger ſon, when in- 
titled to the land by the cuſtom of Borough Englith, ſhall 
bring the writ of error, and not the Heir at Common-law, 
for this remedy deſcends with the land. Owen 68: | 
Leon, 261: 4 Leon. 5 and ſee Bridgm. 71. So if there be 
an erroneous judgment againit tenant in tail female, the 
iſſue female, and not the (on, ſhall bring a writ of error, 
Dyer 90: 1 Leon. 261 : 1 Rol. Abr. 747. See further Dyer 
89: Cre. Eliz. 469: 3 Lev. 36; and title Error. I. 1, 

If F. S. binds himſelf and his Heirs, in a bond, and 
thereupon Judgment is obtained againit J. S. and J. &. 
makes his will, and his Heir at law executor, and dies, 
leaving lands which deſcended to his Heir, yet he (hail 
not have a writ of error as Heir, for he is not privy to the 
judgment ; and when an extent is made upon him, it is 
as tertenant; but after the Jands are taken in execution, 
he may have a writ of error. Becauſe he is prejudiced 
by the judgment, and by the reverſal will receive benefit, 
Sty. 38, 9. | 

The Heir at law may, in right of his anceſtor, maintain 
an action of debt for rent reſerved on a leaſe, made by 
his anceſtor, (accrued after the death of the anceſtor) 
for the rent is part of the lands, and incident to the re- 
verſion ; but for arrears of rent incurred in the life-time 
of the anceſtor, neither the Heir, nor the executor, could 
by the Common law maintain an action; for as to the 
Heir, they were conſidered as part of the perſonal eſtate, 
and as to the executor, he could not repreſent his teſ— 
tator as to any contracts relating to the freehold and 
inheritance. 11 H. 6. 15: 19 H.6.41: Co. Lit. 162 4. 
But now, by Fat. 32 H. 8. cap. 37, an executor may 
maintain an action of debt for ſuch arrears ; for which 
| ſee tit. Debt. 

Where the anceſtor binds himſelf, and his heirs, in an 
obligation, the obligee may ſue the Heir, or executor, or 
the adminiſtrator of the executor, at his election, and 
may have execution of the land deſcended to the Heir; 
for the Common-law having allowed the action of 
debt againſt the Heir, he could have no benefit by the 
action, unleſs he were permitted to have execution cf 
the lands which deſcended to the Heir. Plowd. 441: 3 
Co. 12 4: Cro. Jac. 450: 1 And. 7. 

But the body of the Heir is protected, for it would be 
moſt unreaſonable to ſubject the Heir to the payment of 
his anceſtor's debts, any farther than to the value of 
the aſſets deſcended. Dyer 8 1. pl. 62; 207. pl. 15 ; Moor 
pl. 203: Co, Lit. 103, 290. 

By the common law, if the heir before an action 
brought againſt him had aliened the aſſets, the obligee 
was without any remedy; but if he only aliened, pend- 
ing the writ, the lands, which he had by deſcent at 
the time of the original purchaſed, had been liable. Ce. 
Lit. 102. 

In conſequence of this doctrine, that the lien ſhall 
have relation to the time of the original purchaſed, it 
hath been adjudged, that if there had been two credi- 
tors to J. S. whole Heir is bound, viz. A. and B. and 4, 
ſiles an original in C. B. and hath judgment thereon. 
Irin. Term, 2 Jac. 2, by default, and thereupon a general 
elegit iſſues againk all the lands of the Heir, and a moiety 
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thereof is delivered to A. -B. on a bill filed in B. R. 1 & 
2 Jac. 2. has a ſpecial judgment againſt the aſſets conſeſſed 
by the Heir, Irin. Term, 3 Jac. 2; though Þ.'s judgment 
be ſebſequent to A.'s, yet it appearing that his bill 
or criginal was filed before A.“, the judgment ſhall 
have relation thereto ; therefore he mult be firſt ſatisfied. 
Carth. 245 

So it ſeems in the above caſe, that though As judg- 
ment had been on an original actually filed before B.“s, 
that F. muſt have been preferred, becauſe his judgment 
was general again/? the heir, and the execution a general 


and commen execution by elcgir, and not againſt the o//+ts | 


„by way of extent; therefore ſuch a genera! jmdrment 
will not operate by way of relation to the original, but 
bigds only, as in common caſes, from the time of the 
judgment given. Carth. 246. Pe Cu-. 

But now, in relief of creditors againſt the alienation 
cf lands deſcended, Sc. it is enacted by Fat. 3 4 Hf 


A. c. 14 ; That in all cafes, where any Heir at law 
(al! be Tiable to pay the debt of his anceſtor, in regard 
of any lands, tenements or hereditaments deſcending to 
him ; and ſhall ſell, alien, or make over the ſame, before 
any action brought or proceſs ſued out againit him; that 


_ 


ſuch Heir at Jaw ſhall be anſwerable for ſuch debt or debts, | 
Dc. was made, and by their truſtees and their Heirs, 


in an action or actions of debt to the value of the ſaid 
land ſo by him ſold, aliened, or made over; in which 
caſes all creditors ſhall be preferred, as in actions againſt 
executors and adminiſtrators; and ſuch execution ſhall be 
taken out upon any judgment or judgments ſo obtained 


e gainſt ſuch Heir to the value of the ſaid land, as if the 


ſame were his own proper debt or debts; ſaving that 
the lands, tenements and hereditaments c idle aliened 
before the action brought, ſhall not be liable to ſuch ex- 
ecution.?? f 

But it is by the act provided.“ That where any action 
of debt upon any ſpecialty is brought againſt any heir, 
he may plead rien: per diſcent at the time of the original 
writ brought, or the bill fled againſt him. And the 
plaintiff in ſuch action may reply, that he had lands, 
tenements or hereditaments from his anceſtor 4z/ove e 
original corit brought, or the bill filed: and if, upon iſſue 


joined thereupon, it be found for the plaintiff, the jury 


ſhall inquire of the value of the lands, tenements or he- 
reditaments ſo deſcended, and thereupon judgment ſhall 
be given, and execution ſhall be awarded as aforeſaid : 
but if judgment be given againit ſuch /e:r by confeſiion 
of the action without confeſſing the aſſets deſcended, or 
upon demurrer, or 141 dicit, it ſhall be for the debt and 
damages, without any writ to inquire of the lands, te- 
nements or hereditaments ſo deſcended.” 

Before this act, if the anceſtor had deviſed away the 
lands, a creditor by ſpecialty had no remedy either 
againſt the Heir, or deviſee. Ar. Eg. 149.— To provide 
againſt which miſchief, it is by the ſame ſtatute enacted. 
« That all wills and teſtaments, limitations, diſpoſitions, 
or appointments, of or concerning any manors, meſſuages, 
lands, tenements, or hereditaments, or of any rent, 
profit, term, or charge out of the ſame, whereof any 
perſon or perſons at the time of his, her, or their de— 
ceaſe ſhall be ſeiſed in fee-fimple, poſletiion. reverhon, 
or remainder, or have power io diſpoſe of the ſame by 
his, her, or their laſt wills or teſtaments, - ſhall be deemed 
and taken (only as againit ſuch creditor or creditors as 
aforeſaid, his, her, and their hers, fucceflors, executors, 
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adminiſtrators and affizns, and every of them,) to be 
fraudulent, and clearly, abſolutely, and utterly void, 
fruſtrate, and of none effect; (any pretence, colour, 
feigned or preſumed confideration, or any other matter 
or thing to the contrary notwithſtanding.)“ 

And that ſuch creditors may he enabled to recover their 
Cebts, it is further enacted, “ That, in the caſes before 
mentioned, every fuch creditor may maintain en on 
of debt upon ſuch bonds and ſpecialties, againlt the 
heirs at law of ſuch obligors, and ſuch deviſees fiat, by 
virtue of this act; and ſuch deviſees ſha he Table and 
chargeable for a falſe plea, in the ſame manner as any 
heir ſhould have been for falſe plea, or for not cenfefling 
the lands or tenements to him deſcended.” 

It is, however, by this act further provided, & That 
where there is any limitation or appointment, deviſe or 
diſpoſition of any lands, c. for the raiſing or payment 
of any real or jutl debt, or any portion or ſum of money, 
for any child, other than the Heir at law, according to 
or in purſuance of any marriage contract, or agreement in 
<11:ing bona fide made, before ſuch marriage, the ſame 
ſhall be in full force, and the lands, Oc. ſhall be holden 
and enjoyed by ſuch perſons, and their Heirs, executors, 
:dminittrators and afiigns, for whom the ſaid limitation 


executors, adminiſtrators and afligns, for ſuch eſtate or in- 
tereſt, as ſhall be fo limited, Sc. until ſuch debt or debts, 
portion or portions (hall be raiſed, paid and fatisfied.” 

And it is further enacted, “ That all and every de- 
viſee and deviſees, made liable by that ad, ſhall be lia- 
ble and chargeable in the ſame manner as the Heir at 
law, by force of the act, notwithſtanding the lands, te- 
nements, and hereditaments to him or them deviſed, ſhall 
be aliened before the action brought.” | 

In the conſtruction of this ſtatute it hath been holden, 
that though a man is prevented thereby from defeating 
his creditors by will, that yet any ſettlement or diſpo- 
ſition he ſhall make in his life-time of his lands, whether 
voluntary or not, will be good againſt bond cref- 
tors; for that was not provided againſt by the ſtatute, 
which only took care to ſecure ſuch creditors from any 
impoſition, which might be ſuppoſed in a man's laß 
hekneſs; but if he gave away his eſtate in his life-time, 
this prevented the deſcent of ſo much to the Heir, con- 
ſequently took away their remedy apainſt him, who 
was only liable in reſpect of the lands deſcended ; and 
as a bond 1s no lien whatſoever on lands in the hands of 
the obligor, much leſs can it be fo, when they are given 
away to a ſtrarger. Fg. Ab. 149. See title Fraud, II. 

As to the manner of p/cading and replying under this 
ſtatute ; See Cath. 35: 5 Mod. 122, 

It jeexns that neither before, nor ſince, this ſtatute, 
the ercoutor Or admini/trater of the heir are liable; for the 
ſelſen of the hein is not chargeable, but with reſpect to 
the land; and if, before the ſtatute, the he had aliened 
before action brought, he ſhould not be charged for the 
profits he received ; which 1s evident from the plea of 
ri-ns per dijceut the day of the writ purchaſed ; much leſs 
could his executor, nor can he yet, unleſs ſome ſtatute 
make him fo: for an executor is but in nature of a truſ- 
tee for the perionalty, and not at all privy to the in- 
neritance. u 32 Car, 2. in C. B. 3 New Abr. 28. 

I! there be judgment in debt againſt two, and one 
dies, a /cive /acias lies againſt the other alone, reciting 
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the death, and he cannot plead that the Heir of him who 
is dead has aflets by deſcent, and demand judgment if 
he ought to be charged alone: for, at common /aw, the 
charge upon a judgment, being per/oral, ſurvived, and the 
ſtatute of Neem. 2, that gives the egit, does not take 
away the remedy of the plaintiff at common luæb, there- 
fore the party may take out his execution which way he 
pleaſes; for the words of the ſtatute are /7 i eledtione ; 
but if he ſhould, after the allowance of the writ, and re- 
vival of the judgment, take out an gt to charge the 
land, the party may have remedy by ſuggeſtion, or elſe 
by audita querela 1 Led. 30: Rajm. 26: 1 Kev. 92. 

As to a fegneſration, and to ſhew that a d:cree ſhall 
have the ſame authority to bind the perſonal aſſets, as a 


jodgment at law, and therefore ſhail go par: paſſu to be 


paid off and diicharged. Vide 1 Fern. 143: 3 Lev. 255: 
2 Vern. 37, 83-9. and this Dict. title Executor, V. 6. 


III. 5. Where the anceſtor binds himſelf and his Heirs, | 


, 


all his lands of frechold, and which deſcend in foe .- 
pit, are aſſets by deſcent, and ſhall be liable, as far as 
they extend, to anſwer the anceſtor's obligations. See 
Bro. tit. As: Fit. tit. Aſſets: 1 Rol. Aor. 269. tit. Aſſets. 
A reverſion after a leaſe for years made by the anceſtor 
is preſent aſſets, ſo that the Heir cannot plead r7ers per 
dijcent in delay of execution cf the rent and reverſion, 
though the plaintiff cannot have benefit of the reverſion 
till the leaſe be determined. 1 Salk. 354-5: 7 Mod. 42: 
2 Mou. 50,51. Hern's Plead. 320. 

So a rever fou expefart upon the determination of an 
efteie for life is quaſi affots, and ought to be pleaded ſpe- 
cialiy by the Heir, and the plaintiff in ſuch cate may take 
Jud Zment of it cum acciderit. Carth. 129. But a te verffan 
in fee expectant upon an eftate tai is not aſſets, becauſe 
it lies in the will of the tenant in tail to dock and bar 
it at his pleaſure. 6 Co. 58: 1 Kol. Abr. 269. | 

If A. hath iſſue B. and C. and conveys lands to the 
vie of himſelf for life, the remainder to B. in tail male, 
the remainder to his own right Heirs, and A. dies, and 
the reverſion deſcends to his ſon, who dies without iſſue, 
ſo that the tail is ſpent, and C. enters, theſe lands ſhall 
be aſlets to anſwer the debt of his father. Carth. 127: 
3 Lev. 285: 3 Mod. 223. S. C. | 

The lands (as hath been obſerved) ruſt deſcend to 
the Heir; and therefore it was formerly held, that if he 
took by purchaſe, as if the teſtator deviſed them to him, 


paying ſo much, or if he deviſed lands to one of the two, 


and his Heirs at law jointly, that thoſe lands were not 
agbts; but if he deviſed one part to A. another to B. 
and another to his Heir at law, this third part was aſſets. 
Cro. E!iz. 431: 2 Mod. 286. ; | 

By the itatute of frauds and perjuries, (29 Car. 2.c. 3,) 
it is enacted, That if land come to the Heir by reaſon 


of a fpecial occupaney, they ſhall be chargeable in his 


hands as aſſets by deſcent, as in caſes of lands in fee- 
ſimple, and in caſe there be no ſpecial occupant thereof, 
it mall go to the executors or adminifcacors of the party 
that had the eſtate thereof by virtue of the grant, and 
mall be aflets in their hands. Alſo by the ſaid ſtatute, 
& 10, 11. where Jands are ſettled in truft, and deſcend 
in fee to the Heir of c ay gue trvft ; the ſame ſhall be 
aſtets in the ſame manner as lands in poſteſſion, but he 
mall not by reaſon of any plea or other matter be charge- 
able to pay the condemoation cut of his own eſtate.— 
Gee 2 Vern. 248. and this Dict. tit. Fraud. | 
1 


| or other veſſel. 


HELM. 


An equity of redemption of an inheritan:e is affets, 
for the Heir having a right in equity, that ought in 
equity to fatisfy a bond debt. 4 Chanc. Ca,. 148. Te- 
nant in tail ſuffers a recovery to let in a mortgage of 
500 years, then limits the land to the old uſes, and 
makes his will, and deviſes all his lands for the paymen: 
of his debts; the redemption was limited to him, lis 
ies and aligns ; and the court thought that the equity 
of redemption of this mortgage, ſhould be allets to {a- 
tusfy crediters, or a ſubſequent grantee of an annuity, 
Preced, Chanc. 39. A right without any eitate in pol- 
ſelllon, reverhon or remainder, is not aflets till it be re- 
covered and reduced into poſſeſſion. 6 Co. 58. 

For more learning on this ſubje, ſec 14 Fin. Abr. and 
2 New Ar. title Heir ; and this Diet. tit. s. 

HEIRESS, The female heir to to a man, having an 
cſtate of inheritance in lands; and where there are ſe— 
veral joint hes, they are called Co-beirs or Co-heireſ)-s, 
As to ſtealing an H, and marrying her againk her 
will; See Forcible Ma ria. 

HEIR LOOME, From the Sax. Hir, i. e. He, 7 
Leome, Membrum. ] Comprehends divers implements cf 
houſhold, ſuch as the firſt beſt bed and other things, which 
by the cultom of ſome countries have belonged to a 
houſe for certain deſcents, and are never inventoried 
after the deceaſe of the owner as chattels, nor do they 
go to the executor, but accrue to the Heir with the hou!te 
itlelf by cuſfem, and not by the Common law: thele 
are not dewi/able by teſtameut; for the law prefers the 
cr:/1:51 before a deviſe, which takes not effect till after the 
death of the teſtator, and then they are veſted in the 
Heir by the cuſtom. Co. Lis. 18, 185. But ſale in a man's 
life-time might make it otherwiſe. The ancient jewels 
of the Crown are Heir. /coms, and ſhall deſcend to the next 
ſacceifor ; and are not devifable by will. 11. 185. 
And Heir-lcoms in general are {aid to extend to all large 
houſhold implements not eatily moved. See Spe/man. 

It is ſaid, that the word by time hath obtained a more 
general ſignification than at fir it did bear, compre- 
hending all implements of houthold, as tables, pretles, 
cupboards, bedileads, wainſcot, and ſuch like: which, 
by the cuſtom of ſome countries, have belonged to a 
houſe during certain deſcents, as before mentioned, 
Per Holt Ch. J. gods in get cannot be an Heir- loom, 
but they mult be things axed to the freehold, as old 
benches, tables, S. 12 Mod. 5 19, 520. Alſo on this 
ſubject, vide 12 Co. 104, 105. Corven's caſe. and ante 
title Heir. III. z. 

HEGIRA, Ihe Mahometan Ara, or computation 
of time; beginning from the flight of M.bienet from 
Mecca, 16 Judy, ano 62 2. As the years of the Hegira 
conſiſt of only 354 days, they are reduced to the Julian 
calendar by multiplying the year of the Hegi by 35.4, 
dividing the product by 365, ſubtracting ene intercalary 
days, or as many times as there are four years in the 
quotient, and adding 622 to the remainder. 

HELLSING, A braſs coin among the Saxons, equiva- 
lent to our halfpenny. | 

HELM, Thatch or ſtraw. Covell, Sometimes called 
Halm.—Helm, is alſo a Saxon word, ſignitying a covering 
for the head in wer. Alſo, that part of a cat ot arms, 
which bears the c2e//f,— The firerage, or aden in a ſhip, 


HELCWE- WALL, 


HE L O 
HELOWE-WALL, the Hell val! or end wall, that 


covers and defends the reſt of the building. From Saxon 
Helau, to cover or heal; whence a thatcher, ſlater or tiler, 
who covers the roof of a houſe, is in the Weſtern parts 
called a Hellier.— Paroch. Antiq. p. 573: See Kennet"s 
GI ury. 

HEMP arp FLAX. By Nas. 33 H. 8. c. 17, Mone 
may water hemp or fax in any river, running water, 
fiream, brook, or common pond, where beaſts are uſed 
to be watered, but only in their ſeveral ponds, Sc. tor 
that purpoſe, on pain of 20s. By fat. 15 Car. 2. c. 15, 
Any perſons may in zny place or corporate town pri- 
vi! 'eged, or unprivileged, ſet up manufactures of Hempor 
Har; and perſons coming from abroad, uſing the trade 
of Hemp or flax dreſüng, and of making thread, weav- 
ing cloth made of Hemp or Flax, or making tapeſtry 
haogings, twine or nets for fiſhery, cordage, Or. after 
three years, ſhall have the privileges of natural-born 
ſubjects. 


As to the importation and exportation of hemp and 


flax from Ireland. Sc. See Stats. 7 8 V. z. c. 39: 1 
Ani. flat. 2. c. 8: 16 Geo. 2. c. 26.5 6. & 19 Geo. 3. c. 37. 
the lat giving a bounty, and the others aliowing impor- 
tation duty- free. —Apd ſee Stat. 26 Geo. 3. c. 53. 9 12. 
and this Di. title Nawvigcation- Af, 

By Stat. 26 Gee. 3. c. wt (and ſee Stat. 27 Geo. 3. c. 


13. ) 65.) bounties are granted for 7 years of 3 4. po 


ſtone for hemp, and 44. for flax raiſed in England, 

The Tithe of hemp and flax is by Srat. 11 & 12 VV. z. 
e. 16, «ſcertained at 55. an acre. For penalties on work- 
men imbezziing it; See Stats. 1 Ann. ft. 2.c.18.F 1. 
Againſt frauds in manulattures of hemp, flax, Sc. Srat. 
22 Ges. 4. © 27. 

HENCHM AN, Qui equo 7rnititur bellicefs, from the Ger- 
man het, a War horſe.] With us it fignites one who 
runs on foot, attending upon a perſen of honour or wor- 
ſhip. See the ancient ats. 3 Ed. 4. c. 5 24 Hen. 8. 
14. It is written Fc. Stat: © Hen. 8. c. 1. 

HENEDPENNY, A cuſtomary payment of money 
inſtead of hens at Chr: mas: from the Saxons ber, ga!lina 
and perning, denarins. Mona/?. 2 tom. 327, 827. Du Frejne 
thinks it may be herpenny, pailinuginm, or a compoſition 
for eggs. But poſſidly it is miſprinted benedpermy for 
he ved- penr, or head-peny. Convel?, cait. 17 


HENEWARD, A duty to the King in Cambridgeſhire, 


Domejaay. 

HENGIIEN, Saxon org gen.] A priſon, gaol, er houſe 
of correction. LL. Ileu. 1. c. 65. 

HENG WIT. dee R 

IEORDF ESTA. The {ame with 2 falle e or Zug ane, 

i. e. the Maſter of a family: From the Saxon Harthfat t, 
1. e. fixed to the houſe or hearth: Leges Caurti, cap. 40. 
See Here. 

HEORDPENNY, Ol» Romeſcot & pefea Peterpence 
from the Saxon Sari, focus, and per ig, Actiartits. See 


*% * * 
Pet, rYpence ang Romeſcot,—Leges Ectr 25 Regis, Cap. 5 a” HAN 


br: n, . 
HEPTARCHY, The Kingdom of England was for- 
jerly, under the Savrs, divided into an Heprary 7. 
confiſting of c en ingependan Kingdoms, peopled and 
governed by diltirent Clans and colonies 3 Theſe were all 
reduced into one king gdom by Ebert King of the Welt 
Saxems in the year 827 or 828.—£ebory is therefore {led 


the fil ling ot England. See 4 Comm, c. 33. 


— — ——_ —— 


HERALD. 


HERALD, HERALT, ox HEROLD, Teal. heralds, 
Fr. herault, quaſi hers altus. ] An officer at arms. erftegan 
thinks it may be derived from two Dutch words, viz. 
Here, exereitus et Healt, prgil maptanimis; as if he ould 
be called the Champion of the Army: and the Romans called 
Hcralds, feciales. Polydore, lib. 19, deſcrives them thus: 
Havent inſurer atparitres miniſtros, 75 Heraldos ant, 
quorum preefeitus Armorum Rex wwicitamr; bii belli et 
pacis Nuncii; Ducibus, Coimitibſgue à Regt fats infonia 
aptant, ac eum funera curatnt. Ihe function of theſe 
officers, as now Exerciſed with us, is to denounce war, 
proclaim peace, and to be employed by the King in mar- 
tial meſſages: they are examiners and Judges ot gentle— 
mens coat of arms, and con ſervators of gexralogies; and they 
marſhal the folemnities at the coronations, "and funerals 
of princes, and other great men. 

The three chief n are called Kia a- Arm; of 
which Garter is the principal, inſtituted by Ning Fr Rs „v. 
whoſe office is to attend the FRengbts of the Garter at their 
ſolemnities, and to marital the funerals of the nobility ; 
and King Edward IV. granted the office of King of Heralds 
to one Garter, cum feud: s et preficuts ab antiquo, tc. The 
next is Clareucient or Gun. z5, ordained oy EAEʃM IV. 
who attaininy the dukedom of Clarence by the ceaih of 
George his brother, (whom he beheaded for aſpiring to the 
crown,) made the Ha who belonged to tat duxedom 
a King at arms, and called him Clarencterx 3 his proper 
ofiice is to marital and diſpoſe the funerals of all the I-fivr 
nobility, koights and eſquites, thro* the realm, on the 
Sour? ſide of the Dent. The third is Norrop, quaſh N 
Roy, whoſe office and bufineſs is the fame on the c 
ſide of Trent, as Clareniizs on the South, which is inti- 

mated by his name, ſ.goitying the Northern Ang, or 
fins at Arms of the North parts. Thete thice oflicers are 
diſtinguiſhed as follows, v/z. Garter Rex Ararum ,¹ 
corum; tid: finite; Clirencicux, Rex Armorum partium la- 


; flralizm; Norrov, Rex Amor partium Borealiun, 


Betides the Kings «at Arms, there are ix inferior Herallls, 
according to tneir original, as they were created to attend 
Dukes and great Lords, in martial expeditions, i. e. 
York, Lancafer, Chefter, Windjir, Richmond and Somer/et ; 
the four former inſlituted by King Edward III. and the 
twc latter by Edward . and Hemy VIII. To theſe, upon 
the coming of King George to the crown, on account of 
his Havevertin dominions, a new ald was made, called 
Hanover Herall; and another ſtiled Glozcefer, Ning 4% 
Arms, Anne 11 Geo. 1. And laftiy, to the ſuperior and 
inferior Halde, are added four others, ales Marjhals 
or Purſuicants at Arms, who commonly ſucceed in the 
places of ſuch Hera/cs as die, or are preferred ; and they 
are Bluz-matle, Roue-orefs, Rewge drag, and Pteullis: 
all equipped wich bos caigns, badges aud diitins— 
tions. 

The ancient Heralle have been made a corporation or 
college under the Carl Harb of Zavlid, with certain 
DN oy the Kings of 0 reaim: Conc/}runt, Sc, 
Heraldi Armorut , & om: al:; 1. 15 di, prejecutires five: 
Paiſuivanul armorum, gif pro *empoere fuer int, im! pet 1, 
fit unum cer pus cororalum, in re, fatto, et nomine; ha- 
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Honour. See titles Heucr- Courts: ar of Chivalvry. 
For the ceremony of making the King of Arme, tes 
D-1hick's cale. Ley's Reports 248. 
HERB. GE, 


2 — A 


. — IO PIER FSA. 


HERB 


HERBAGE, Her bagium.] The green paſture and fruit 
of the earth, provided by nature for the bite or food of 
eatile: it is alſo uſed for a liberty that a perſon bath to 
feed his cattle in the ground of another perſon; or in the 
foreſt, e. Camo. Furiſil. 197. 

He that hath Herbage of à foreſt by patent may have 
treſpaſs for the graſs, but not for trees or the fruit of 
them; and he may take beaſts damag?-fenſanr, and have 
quare danſun fregit, and by ſuch grant may incloſe the 
forcit. Yet grantee of Herbage may incloſe, and may 
have action of treſpaſs guare clanjum frenit. But though 
he that hath Herbage may incloſe, yer he that hath rea- 


' fonable Herbage cannot. Dy. 285. and fee 2 Ro. Rep. 356. 


Grantee of Herbage of a park cannot difpark it. 
Go. 419. A leaſe was made of a manor with all gar- 
dens, orchards, yards, Se. and with all the profits of 
a wood, excepting to leſſor forty acres, to take at his 
pleaſure 3 per Dyer, The wood is not comprized within 
the leaſe, but the leſſee ſhall only have the profits, as 
pannage, herbage, Cc. 4 Leon. 8. See titles Treſpaſs: 
Leaſe, Oe. 

HERBAGIUM ANTERIUS, The fri crop of graſs 
or hay in oppoſition to after- math and ſecond cutting. — 
Harech. Antiq. pag. 459. 

HERBERY ox HERBURY, An Inn. Ccoue!). 

HERBENGER oz HARBINGER, from the French 
h-rterzer, that is, Heſhitio accipere.] An oflicer in the King's 
houſe, who goes before and allots the noblemen, and 


thoſe cf che houſhold their lodgings. K:tchin, fel. 176. 


It is alſo uſed for an innkeeper. 

HERBERGAGIUM, Lodgings to receive gueſts in the 
way of hoſpitality. Covell, 

HERBERGA'TUS, Spent in an inn. Cowe!!, 

HER3IGARE, To harbour, to entertain, from h-11- 
bergum, heriberga, Saxon hre berg, a houſe of entertain- 
ment.—Somner”s Antiq. p. 248. Hence our herbinger or 
barhinger, who provides harbour or houſe-room, Oc. 

HERCE, HERCIA, an harrow, Fleta, lib. 2. c. 77.— 
It fignifies alſo a candleſtick fer up in churches, made in 
the form of an harrow, in which many candles were 

laced at the head of a cenotapb. 

HERCIARE, from the French Hercer, to harrow. See 
4 Ia. fol. 270. 

HERDEWICH, ox HERDEWIC, Herdewycha.] A 
grange or place for cattle and hutbandry. Mou. Angl. 3. 

art. 

HERDWERCH, HEORDWERCH. Herdſman's 
work, or cuſtomary labours done by the ſhepherds, herdſ- 
men, and other inferior tenants at the will of their lord, 
Covell, edit. 1727 : Regiſt. Eecliſ. Cb iſti Cant. MS. 

HEREBANNUM, Sax. Here, exerc:tns, 55 Ban, edifum, 
multta.] A mult, for not going armed into the field, 
when called forth. Helm. Under the feuda! policy, 
every free man, was under an obligation to ſerve the 
State. If, upon being ſummoned into the field, any free- 
man refuſed to obey, a full Herebannam, i, e. a fing of 
ſixty crowns, was to be exacted from him, according to 
the law of the Franks. This fine was levied with ſuch 
rigor, that if any perſon was infolvent, he was reduced 
to ſervitude, and continued in that ſtate until ſuch time 
as his labour ſhould amount to the value of the bere- 
launum. The Emperor Lotharius rendered. the penalty 
more ſevere, by confiſcating the goods of the perſon re- 
fouling, and baniihing him. Robert/on's Char, V. IV. 
216, 217. . 


HERE 


-HEREBOTE, From the Sax. Ii, and Bode a mel. 
ſenger.] The King's edit commanding his ſubje&s into 
the neld ; from the Saxon hre, exercitus, and bedr a mel. 
ſenger. Corve!l, | 

HEREDITAMENTS, Here /tamenta.] All ſuch im- 
moveable things, whether corporea! or 1inzorporeal, which 
a man may have to him and his heirs by way of inherit. 
tance ; and which, if they are not otherwiſe d-viſed, de- 
ſcend to him that is next heir, and fall not to the ex- 
ecutor as chattels do. See at. 32 Hen. 8 cab. 2, It is a 
word of very great extent, comprehending whatever may 
be inherited or come to the H; be ir real, perſonal cor 
mixed, and though it is not holden, or lieth not in te- 
nure. Co. Lit. 6. 16. And by the grant of Seti ee, 
in Conveyances, manors, houſes, and lands of all {orts, 
rent, ſervices, advowſons, c pals. [4il. Heredirne 
mentum eff omne quod jure hereditario ad haredem tranſect. 

Hereditaments are of two kinds, corporeal and incorporea!, 
Corporeal conſiſt of ſuch 2s affect the ſenſes; ſuch as 
may be ſeen and handled by the body: Incorporeal are 
not the object of ſenſation, can neither be ſeen nor 
handled, are creatures of the mind, and exit only in 
contemplation. | 

Corporeal Hereditaments conſiſt wholly of ſubltantial 
and permanent objects, all which may be comprehended 
under the general denomination of land oniy. For /an/ 
ſays Coke, comprehendeth in its legal ſignification any 
ground, ſoil, or earth whatſoever, as arable, meadows, 
paſtures, woods, moors, waters, marſhes, furzes, and 
heath. 1 It. 4. It legally includes alſo all caſtles, 
houſes, and other buildings; for they conſiſt, ſaith he, of 
two things; land which is tae foundation; and the Aue 
ture there upon: ſo that if I convey the land or ground, the 
ſtructure or building paſſech therewith. It is obſervable 
that water is here mentioned as a ſpecies of land which 
may ſeem a kind of ſoleciſm; but ſuch is the language 
of the law: and therefore one cannot bring an action to 
recover poſſeſſion of a pool, or other piece of water, by 
the name of <vater only; either by calculating its capa- 
city, as for ſo many cubical yards; or, by ſuperficial 
meaſure, for twenty acres of water, or by general de- 
ſcription, as for a pond, a water courſe, or a rivulet : 
but he muſt bring his action for the land that lies at the 
bottom, and mult call it twenty acres of /and covered 
with water. Brownl., 142. For water is a moveadle wan- 
dering thing, and mult of neceſſity continue common by 
the law of nature: ſo that there can only be a tempo. 
rary, tranſient, uſufructuary property therein: where- 
fore, if a body of water runs out of 4.'s pond into Þ.'s, 
A. has no right to reclaim it. But the land, which that 
water covers, is permanent, fixed, and immoveable: and 
therefore in this there may be a certain ſubſtantial pro- 
perty ; of which the law will take notice, and not of the 
other. | 

Land hath alſo in its legal ſignifcation, an indehiaite 
extent, upwards as well as Cowaward:. Cujus off /elum, 
ejus eft uſque ad calum, is the maxim of the law; upwards, 
therefore, no man may erect any building, or the like, 
to overhang another's land: and downwards, whatever 
is in a direct line, between the ſurface of any land and 
the center of the earth belongs to the owner of the ſur- 
face ; as is every day's experience in the mining coun- 
tries. So that the word Jau includes not only the face 
of the earth, but every thing under it or over it. And 
therefore if a man grants all his lands, he grants thereby 
all 


HERE D 


a'l his mines of metal and other foſſils, his woods, his 
waters, and his houſes, as well as his fields and meadows. 
Not but the particular names of the things are equally 
ſufficient to paſs them, except in the initance of water; 
by a grant of which nothing paſtes but a right of fich- 
ing. Co. Lit. 4. hut the capital diſtinction is this; that 


by che name of a caſtle, mefluages, toft, croft, or the 


like, nothing elſe will paſs, except what fails with the 
v:mott propriety ur der the term made uſe of; but by 
the name of Land, which is nomen generaltſimum, every 
thing terreftial will paſs. 1 Il. 4. 5, 6. By the name 
of a C:ltle. one or more manors may be conveyed ; and 
2 converſe by the name of a manor, a caſtle may pals. 1 
It. 5: 2 Inſt. 3 1. See 2 Comm. 17, 19. 

An Ircorporeal Hereditamer:t is a right iſſuing out of a 
thing corporate (whether real or perfonal) or concerning, 
or annexed to, or exerciſable within the ſame. Co. Lit. 
19, 20. It is not the thing corporate i:{elf, but ſomething 
collateral thereto; as a rent iſſuing out of lands, Cc. 
or an office belonging to jewels, & c. Or, according to 
logicians, Corporeal Hereditaments are the ſubſtance 
which may be alwavs ſeen, always handled ; Incorporeal 
Hereditaments are but a ſort of accidents, which inhere 
in, and are ſupported by that ſubſtance z and may be- 
long or not belong to it, without any vitible alteration 
therein. Their exiſtence is merely in idea, and abftrac 
contemplation, though their effects and profits, which 
are totally diſtipct, may be frequently objects of our bo- 
dily ſenſes. 2 Comm. 20. Theſe Incorporeal Heredita- 
ments are itated in the Commentaries to be principally 
of ten forts ; Advoowyjons; Tithes ; Commons ; Ways 3 Of- 
fers; Dignities ; Franchiſes; Corodies, or Penfins ; unu- 
itics, and Rents. As to all which fee thoſe ſeveral titles 
in this Dick. : 

EEREDITARY RIGHT To Tye CROWN, See 
title Ning. 

HEREDITARY REVENUE or Tire KING, fee 
title Arng. 

HEREFARE, Saxon. ] Profe 4:0 militaris et expeditig — 
See Sul/id', A military expedition, a going, to warfare, 

HEREFORD. For inclehrg of commons in Here— 
araſpire, ſee tat 4 Jac. 1. c. 11. 


HEKEGELD, Suxor. ] Pecunia jen tributam alete ex- 


ercitui collatum.} A tribute or tax levied for the main— 
tenance of an army. See Su. | 
HERELLUS, A ſort of little fiſh, perh?ps minows, 
er rather gudgeons. Covell, edit. 1727. : 
EEREMITORIUM, A ſolitary place of retirement 
for Hermit. Men. Ang. Tom. 3. p. 18. 
HERENACH, An archdeacon. Correll, . 15 27, 
HEREMONES, ox HERETEA MS, One bo fol- 
lows an army of rebels. Lan. Leges Ind, cap. 15. In 
exer cit pra daloruiun, Dc. from here, excrcitus, and tam, 
e guela. | 
HERESLITA, ox HERESSA, oa HERES>SIZ, A 
hired ſoldier, that departs without licence; derived from 
the Saxon here, exercitus, and /iiten, to depart, according 
to Co. 4 [nfl F. 128. 
HERESY, Huereir.] Among Proteſtants, is ſaid to be 
a falie opinion repugnant to ſome point of dectrine 
clearly revealed in ſcripture, and either abſolutely el- 
ſential to the Chi iflian faich, or at leait of molt high im- 


portance. 1 Hawk. P. C. c. 2. Hi. | 


HERESY, 


Anciently, under the general name of Hereſy there 
have been comprehended three ſorts of crimes; 1. Apo- 
Nacy, when a Chriſtian apoſtatizes to Paganiſm, 2. W:tch- 
cra't, 3. Firmal Hereſy, which ſeems to be an apoltacy 
from the eſtablithed religion; for which, and the ſeveral 
ways of determining, puniſhing, and the difference be- 
tween the Civil and Imperial laws, Popiſh canons, and 
the laws of England concerning hereſy, ſee a large ac- 
count in 1 Hal. if. P. C. 333—410. 

It ſeems difficult preciſely to determine what error ſhall 
amount to Hereſy, and what not; but the ſtatute 1 Eliz. 
cap. 1. which erected the High Commiſion court, having 
reitrained it to ſuch as are either determined by ſcripture, 
or by one cf the four firit general councils, or by ſom? 
other council, by expreſs words of ſcripture, or by parlia- 
ment, with the aſſent of the convocation ; theſe rules are 
at preſent generally thought the beſt directions concerning 
this matter. 2 Hawk. P. C. c. 2.4 2. 

By the Common-law, one convicted of Hereſy, and re- 
ſuſing to abjure it, or falling into it again after he abjured 
it, might be burnt, by force of the writ de heretics con- 
hure nab, which iſſued out of Chancery upon a certifi- 
cate of fuch conviction; but he forfeited neither lands 
nor goods, becauſe the proceedings againlt him were 
only ęro ſalute anime. F. &. B. 269: 3 Init. 43: Docfor 
and Student, lib. 2. cap. 29: 1 Hawk. P. C. c. 2.95 10. 

This writ de Heretico comburendo is thought by ſome to 
be as encient as the Comman-law itſelf. However it 
appears from thence that the con viction of Hereſy by the 
Common-law was not in any petty ecclefiaſtical court, 
but before the Archbiſhop himſelf in a Provincial S yocd; 
and that the delinquent was delivered over to the King 
to do as he ſhould pleaſe with him: fo that the Crown had 
a controul over the Spiritual Power, and might pardon 
the convict by iſſuing no proceſs againſt him; the writ 
de h.eretico comburendo being not a writ of courte, but 


iſluing only by the ſpecial direction of the King in coun- 


| cil. F. N. B. 269: 1 Hal. P. C. 395. 


But in the Reign of Heu IV, when the eyes of the 
chriſtian world began to be open, and the ſeeds of the 
proteſtant religion (though under the opprobious name 
of Lollardy) took root in this kingdom; the Clergy takirg 
advantage, from the King's dudious title, to demand an 
increaſe of their owa power obtained an zct of parlis- 
ment, (Vat. 2 H. 4. c. 15,) which ſharpened the edge of 
perſecution to its utmoſt keenneſs. For by that ttatute the 
Dioceſan alone, without the intervention of a Synod, 
might convict of heretical tenets; and unleſs the convict 
avjured his opinions, or if after abjuration he telapied, 


the ſneriff was bound ex icio, if required by the biſhop, 
' to cemmit the unhappy victim to the flames without 


waiting for the conſent of the Crown. By St. 2 H. 5. 
c. 7, Lollardy was alſo made a temporal offence, and in- 
dictable in the King's courts; which did not theceby gain 
an exciutve, but only a concurrent juriidiction, with the 
biſhop's conhitory. 

Atierwarcs when the final reformation of religion be- 
gan to advance, the power of the eccleſiaſtics was fome- 
what moderated ; for though what Hereſy is, was rot 
chen preciſely defined, yet we are told in ſome points 
what it is zet. The Stat. 25 H. 8. c. 14, Declaring, that 
offences againſt the ſee of Rome are not Hereſy; and tte 
Ordinary being thereby reſtrained from proceeding in any 
cale upon mere ſuſpicion; that is, unlets the party be ac- 
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HERESY. 


cuſed by two credible witneſſes, or an inditment for 
Herely be firit previouſly found in the King's courts cf 
Common law. And yet the ſpirit of perſecution was 


not then abated, but only diverted into a lay channel. 


For in ſix years afterwards by Stat. 31 Hen. 8. c. 14, the 
bloody law of the Six Articles was made; which eſtabliſhed 
the ſix moſt conteſted points of popery ; tranſubſtantiation, 


- communion in one kind, the celibacy of the clergy, 


monaſtic vows, the ſacrifice of the maſs, and auricular 
confeſſion ; which points were determined and reſolved 
by the moſt godly ſtudy, pain, and travail of his majeſty : 
for which his moſt humble and obedient Subjects, the 
Lords $/iritzal and temporal and the Commons, in parlia- 
ment aſſembled, did not only render and give unto his 
highneſs their moſt high and hearty thanks,” but did 
alſo enact and declare all oppngners of the firſt to be 
Hereticks, and to be burnt with fire; and of the five [alt 
to be felons, and to ſuffer death. The ſame ſtatute eſta- 


bliſhed a new and mixed juriſdiction of Clergy and Laity | 


for the trial and conviction of Hereticks ; the reigning 
prince being then equally intent on deſtroying the ſupre- 
macy of the Biſhop of Rome, and eſtabliſhing all other 
Romiſh corrupiions of the chriſtian religion. 

It would be unneceſſary to perplex rhis detail with the 
various repeals and revivz!l of the ſanguinary laws in 
the two ſucceeding reigns; we may theretore proceed di- 
rectly to the reign of Queen Elizabeth ; when the Reform- 
ation was finally eſtabliſned. By far. 1 Elix. c. 1, all 
ſormer ſtatutes relating to Hereſy are repealed, which 
leaves the juriſdiction of Hereſy as it ſtood at Common- 
Jaw; &. as to the inflifion of common eenſures, in the 
Eccleſiaſtical Courts; and in caſe of burning the Heretic 
in the Provincial Synod only. 5 Rep. 23: 12 Rep. 56, 92. 
Sir Matthew Hale indeed is of a different opinion, and 
holds that ſuch power reſides in the Dioceſan alſo, tho? 
he agrees that in either caſe the writ de hœretico combu- 
rends was not demandable of common right, but grantable 
or otherwiſe merely at the King's diſcretion. 1 Hal. P. C. 
405. But the principal point now gained was, that by 
this-ſtatute a boundary is for the firit time ſet to what 
mall be accounted Hereſy ; nothing for the future being 
ſo to be determined, but only ſuch tenets, which have 
been heretofore ſo declared 1. By the words of the canoni- 
cal ſcriptures. 2. By the firſt four General Councils or ſuch 
others as have only uſed the words of the Holy Scriptures ; 


or, 3. which ſhall be hereafter fo declared by the par- 


l:ament, with the aſſent of the Clergy in Convocation, 
Thus was Hereſy reduced to a greater certainty than be- 
fore; though it might not have been the worſe to have de- 
fined it in terms ſtiil more preciſe and parti:ular; as a man 
continued fill liable to be burnt for what perhaps he did 


not underſtand to be Hareſy, till the ecclefiailical judge 


ſo interpreted the words of the canonical ſcriptures. 

For the writ de Heretico comburendo remained ſtill in 
force, and there are inſtances of its being put in execution 
upon two Anabaptiſts in the ſeventeenth of E/zabeth, 
and two Arians in the ninth of James I, But it was 
totally aboliſhed, and Hereſy again ſubjected only to ec- 
cleſiaſlical correction pro ſalule unime by virtue of Stat. 
29 Car. 2. c. 9; for in one and the fame reign our lands 
were delivered from the ſlavery of military tenures ; our 
bodies from arbitrary impriſonment by the Habeas Corpus 
act; and our minds from the tyranny of ſuperſtitious 
bigotry, by demoliſhing this laſt badge of perſecution 


in the Engliſb law. 4 Comm 46—9. 


20 Ges. 2. c. 43. Vide Dairymple of Frude, 292. 


Edward the Confe/ſor, cap. 35. De Heretochiis. 


HERET 


The following determinations will further explain the 
hiſtory and progreſs of proceedings in Hereſy ; and thoſe 
relative to the temporal courts ſeem to be yet undiſputed 
law, as far as they are now applicable. 

By the Common-Jaw with us, the Convocation of the 
clergy or Provincial Synod, might and frequently did 
proceed to the ſentencing of Hereticks, and, when con- 
victed left chem to the ſecular power, whereupon the writ 
of heretico comburends might iſſue. Bro. tit. Here: 2 Rol. 
Ar. 226. | 

It is alſo agreed, that every Biſhop may convict perſons 
of Hereſy within his own dioceſe, and proceed by church 
cenſures againſt thoſe who ſhall be convicted; but it is 
ſaid, that no ſpiritual judge, who is not a biſhop, hath 
this power; and it hath been queſlioned, whether a con- 
viction before the Ordinary were a {aticient foundation 
whereon to ground the writ de H2rctico comburende, as it 
is agreed that a conviciion before the Convocation was, 
F. N. B. 269: 12 Co. 56, 57: 3 . 40: Giby. Codex 401: 
1 Hawk. P. C. c. 2. 4: State Tria's, Vol. 2. 275. 

It ſeems agreed, that regularly the Temporal Courts 
have no conuſance of Here, either to determine what it 
is, or to puniſh the Heretick as ſuch, but only as a diſ- 
turber of the public peace; that therefore, if a man be 
proceeded againſt as an Heretick in the ſpiritual court, 
pro ſalute anime, and think himſelf aggrieved, his proper 
remedy is to bring his appeal to a higher eccleſiaſtical 
court, and not to move for a prohibition, from a tem— 
poral one. 27 H.3.i46: 5 Co. 58: Hob, 236. 

Yet a Temporal Judge may incidentally take knowledge 
whether a tenet be heretical or not; as where one was 
committed by force of Far. 2 H. 4. c. 15, for ſaying, that he 
was not bound by the law of God to pay tithes to the 
curate ; another for ſaying, that tho' he was excommu- 
nicated before men, yet he was not fo before God; the 
temporal courts on an H, corpus in the firſt caſe, and 
in an action of falſe impriſoament in the other, ad- 
judged neither of the points to be llc within that 
ſtatute, for the King's courts will examine all things 
which are ordained by ſtatute. 3 IA. 42: 1 Nl. Rep. 110: 
2 B.. 300. | 

In guar? impedit if the biſhop plead that he refuſed 
the clerk for Hereſy, it ſeems that he muſt ſet forth the 
particular point, that ic may appear to be heretical 
to the court wherein the action is brought, 5 Co. 58 
Aud. 191: 3 Leon. 199: 3 Lev. 314. See title are 
Impedit. 

HERETABLE JURISDICTIONS, in Scaland. The 
feodal grievance of theſe juriſdictions is removed by Stat. 
And ſee 
the S/at. 20 Ge. 2. c. 50, which aboliſhed the tenure of 
Hard holding equivalent to the ancient tenure of knight— 
ſervice in England. 

HERETICE, Heretic. One that adheres to and is 
convicted of hereſy, See title Hers 5. 

HERETICO COMBURENDO. See Here. 

HERETOCHE, From Sax. Here, exercitus, and tagen, 
ducere.] The general of an army; a leader or commander 
of military forces. LL. Ed. Conf. c. 35. Drucange ſays the 


- Heretochii were the barons of the realm.—Lep. H. 1: 


Du Frejne, See title Peer. 
HERETOCHIAS, A leader or commander of military 
forces. See at large the name and office in the laws of 


HERETUM, 


HE RE 


HERET UM, A court or yard; perhaps an orchard, 
His. Dunelm. 

HER GRIPA, Pulling by the hair; from the Sax. her, 
capillus, and grypan, capere : Les. H. I. cap. 94. 

HERIGALDS, A fort of garment. Covell. 


HERIOT: 

Hez10TUM, Sax. heregeat ; bellicus apparatus, from 
here, exercitus, an army, and geat, fuſus, effiifus.] Sig- 
nified originally a tribute given to the lord of a 
manor for his better preparation for war, By the 
laws of Canutus, at the death of the great men of 
this realm, ſo many horſes and arms were to be paid as 
they were in their reſpective life-times obliged to keep 
for the King's ſervice. Sye/m, Sir Edw. Coke makes 
Heriot, or beregat, (from herus lord) the lord's beat: 
And it is now taken ſor the belt beaſt whether it be 
horſe, ox, or cow, that the tenant die: poſſeſſed of, due 
and payable to the lord of the manor: and in ſome 
manors, the beſt goods, piece of plate, Sc. Kitch. 133. 

There is this difference between Heriot and Reli; Heriot 
has been generally a perſenal, and Relief always a predial 
ſervice. 

It appears not only from Spelman's conjectures, but 
likewiſe from the laws themſelves of King Cauutus, that 
the Danes were the firſt inventors of Heriots, and that it 
was a political inſtitution of theirs, whereby the Daniſh 
tenants were to hold by military ſervice, and their arms 
and horſes, at their deaths, to revert to the Public; 


by that means putting the whole ſtrength and defence of 


the kingdom into their hands; committing only the affairs 
of agriculture, and the improvement of the nation to 
the Engliſh, though they thereby enjoyed greater freedom 
and immunities in their tenures than the Daniſh tenants. 
Spelm. 287. 

As to the ſeveral kinds of Heriots, ſome are due by 
com, ſome by tenure, and ſome by re/crvation on deeds 
executed within time of memory; thoſe due by com, 
are the moſt frequent, and aroſe by the contract or agree- 
ment of the lord and tenant, in conſideration of ſome 
benefit or advantage accruing to the tenant; and for which 
an Heriot, as the beſt beaſt, beit piece of houſhold fur- 
niture, Sc. became due, and belonged to the lord, either 
on the death or alienation of the tenant, and which the 
lord may ſeize, either within the manor or without, at his 
ele ion, Dyer 199 6: Bro. title Heriot 2, 3. 

Heriots are therefore now to be conſidered as uſually 


divided into two forts; Heriot-ſervice and Heriot-cuftom.. 
The former, being ſuch as are due upon a ſpecial reſerva- 


tion in a grant or leaſe of lands, therefore amount to 
little more than a mere rent. 2 Saund. 166. The latter ariſe 
upon no ſpecial reſervation whatſoever, but depend 
merely upon immemorial uſage and cuſtom. Co. Cop. 9 
24. The latter, of which we are here principally to ſpeak, 
are defined to be“ a cuſtomary tribute of goods and 
chattels, pay able to the Lord of the fee, on the deceaſe of 
the owner of the land.” 2 Comm. c. 28. 

Upon the plan of the Dani eltabliſhment, already 
noticed, did //7//;am the Conqueror faſhion his law of re- 
liefs, when he aſcertained the preciſe relief to be taken 


of every tenant in chivalry ; and, contrary to the feodal 


cuſtom and the uſage of his own duchy of N:mandy, 
W arms and implements of war to be paid inſtead 
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of money. LI. Guil. Cong. c. 22, 23, 24. See this Dit. 
titles Relief: Tennme II. 5. 

Ihe Dauiſb compulſive Heriots, being thus tranC- 
muted into reliefs, underwent the ſame fer eral viciſitudes 
as the feodal tenures, and in ſocage ellates do Krequenily 
remain to this day in the haps of a Double Rent payable at 
the death of the tenant: the Heriots which now continue 
among us, and preſerve that name, ſeeming rathe F to be 
of Saxon parentage, and at firſt to have been mere ly dis 
cretionary. Td Peraikb, of Kent. 492. 

Theſe are now for the moit part confined to Copyho! d 
Tenures and are due by cvitom only, which is the life of 
all eſtates by copy, and perhaps are the only inſtance where 
cuſtom has favoured the Lord. For this payment was origi- 
nally a voluntary donation or gratuitous legacy of the te- 
nant; perhaps in acknowledgement of his having been 
raiſed a degree above villeinage, when all his goods and 
chattels were quite at the mercy of the Lord: and cuſtom 
which has on the one hand confirmed the tenant's intereſt 
in excluſion of the Lord's will, has on the other hand 
eſtabliſhed this diſcretional piece of gratitude into a per- 
manent duty. An Heriot may allo apperiain to ire 
land, that is held by ſervice and ſuit of court; in which 
caſe it is moſt commonly a cop»hold eafranchiſed, where- 
upon the Heriot is ſtill due by cultem. Bra ſpeaks 
of Heriots as frequently due on . IP 3 of both ſpecies 
of tenants, which he obierves, agg de gratid quam de 


Jure; in which Hela and Britton 3 thereby plainly 


intimating the original of has cuitom to have been 
merely voluntary, as a legacy from the tenant, though 
now the immemorial uſage has eſtabliſhed it as of right 
in the Lord. Brad, I. 2. c. 36. yg: Fletà l. z. c. 18: Brit- 
ron, c. 69, 

This Heriot is, as has been ſaid, ſometimes the beſt 
live beaſt, or averizm, which the tenant dies poſſeſied of, 
which 1s particularly denominated the villein's relief, in 
the 29th law of King 7/7':am the Conqueror; ſome- 
times the beit inanimate good, under which a jewel or 
piece of plate may be included: but it is always a e- 
nal chattel, which immediately on the death of the te- 
nant who was the owner of it, being aſcertained by the 
option of the Lord, becomes veſted in him as his pro- 
per'y; and is no Charge upon the lands, but merely on 
the goods and chattels. Heb. 60. The tenant muſt be 
the owner of it, elle it cannot be due; and therefore on 


the death of a feme-covert no Heriot can be taken; for 


ſhe can have no ownerſhip in things perſonal. Keil. 84: 
4 Leon. 239. In ſome places there is a cuſtomary com- 
poſition in money, as 10s. or 205. in lieu of a Heriot, by 


which the lord and tenant are both bound, if it be an in- 


diſputable antien: cuſtom; but a new compoſition of this 
ſort, will not bind the repreſentatives of either party; 
for that amounts to the creation of a new cuſtom, which 
is now impoſſible. Co, Cop. g 31: See 2 Cm. 422—4. 
c. 28. 

The following extracts will further elucidate this ſub- 
ject.—Iic riet. ſercice is Payable on the death of Tenant in 
fee femple 3 and Heriot-cafiom upon the death of /tzant for 
life: Co. Lit. 185. 

If an Heriot 1s reſerved upon a leaſe, it is Heriot- 
ſervice. and incident to the reverſion. Lutw, 1366, 7. 
For a Heriot goes with the reverſion, as well as rent; and 


the grantee of the reveihon ſhall have it. 2 Sund. 166. 
40 Although 


hd — 
———ͤ Conn EE I EIT I 
— _ - 
r Tg 
ö _ - 


is 
: 
h 
[2 
| 
e 
4 
4 
4 
1 
U. 
4 


— 2 
* . 


— o * ax. 
— — ——— — — — 
9 — - 


— — 


— — 


T 2 x6 n 
* . — 
— — — — 5 
— JE 


EE 


2 — — — 


a * . - 4 
. ——— 2 r 

x 5 % * 
> dT iy eo — — 7 — > ng * —— = * 4 * 
· - — n = — — — 


j 
| 


$ 
j 
i 
; 


I 


r — — 


'4 ® 
42 3—— 


. - 
EC Cee 2 


— © 


— — 8 — . — - 
—— . « ge — 3 
1 £ — — "I A — oa A 
"7 
* 


————— coed, 9 


— —— 4 © 


r 


HE RIOT. 


Although an Heriot reſerved upon a leaſe is called 
an Heriot- ſervice; yet it is not like the caſe where a 
man holds land by the fervice of paying an Heriot, &c. 
becauſe where a Heriot is reſerved on leaſe, the proper re- 
medy is either a ai7re/s, or aden of covenant grounded 
on the contract, for e Ur cannot ſeize, as the lord 
of a manor may do, the beaſt of his tenant who holds 
of him by Heriot-ſervice. K*:{-v. 82, 84. See Pot. 

There may be a covenant in leaſes for lives, c. to 
render the beit beaſt, cr ſo much money for an He- 


rot, at the election of the leſſor; in which caſe the leſſor 


mult give notice which he will accept, before action 
may be brought for it, or a diſtreſs taken, Oc. 2 Lill. 


Abr. 19. 
For Heriot-/erwice, the lord may diſtrain any beaſt be- 


longing to the tenant or /he land: Alſo it has been held, 


that the lord may diſtrain any man's bealls which are 
upon the land, and fetain them until an Heriot is fatis- 


fied, Co. Litt. 185: LI. Rep. 33: Co. Car. 260. And if 


the tenant deviſeth away all his goods, Sc. yet the lord 
ſhall have his Heriot on the death of the tenant. Sat. 13 
Eliz. cap. 5 

When a Heriot is to be paid by a ccrtain life-holder of 
his own goods, an aſſignee is not liable to pay the Heriot; 


his goods not being the goods of ſuch life. Cro. Car. 313: 
2 Nel/.932. If the lord purchaſe part of the tenancy, 


Heriot-ſervice is extinguiſhed ; but it is not ſo of Heriot- 
cultom. 8 Rep. tos. | 

It hath been ſolemnly adjodged, that for an Heriet. ſer- 
wice, or for a Heriot reſerved by way of tenure, the lord may 


either ſeize or diſtrain; for when the tenant agrees that 


the lord ſhall on his death have the beſt beaſt, Sc. the 
lord hath his election which beaſt he will take, and by 
ſeizing thereof reduces that to his poſſeſſion, wherein he 
had a property at the death of the tenant, without the 
concurring act of any other perſon ; and it is not like the 


- Cafe where the leflor reſerves 205. or a robe; for there 


the leſſee has his election which he will pay, and being 
to do the firſt act the lord cannot ſeize, but muſt diſtrain. 
Plow. 96. adjudged. Cro. Elix. 589, 8 

So it hath been ruled, that for a Heriot-ciſtom or ſervice 


the lord may /ziz2 as well in the manor as cut; but 


if he difrain, it muſt be in the manor. See 1 Salt. 356: 
1 Show. 8 1. S. P: 3 Mod: 231. But it is now ſtated as 
poſitive law, that for Her iot-cuſtom, which Coke ſays, Co. 


Cop. | 25, lies only in prender, and not in render, the lord 


may ſeize the identical thing itſelf, but cannot diſtrain any 
other chattel for it. Cys. Elix. 590: Cre. Car. 260: 3 
Comm. 15. c. 1. And this is confirmed by the following 
authorities. | 

For Heriot. cuſſom, the lord is to /cize, not diſtrain ; 
and he may feize the beſt beaſt, Oc. though out of the 


' manor, or in the King's highway, becauſe he claims it 


25 his proper goods, by the death of the tenant, which he 
may ſeize in ary place where he finds it. Kitch. 267 : 2 
Inft. 132: 2 Nelf. Abr. gz i: Plowd, 96: Keikw. 82, 4: 1 
Salt. 356 : Bro. tit. Heriot, 2, 3. 


And it is ſaid, that this liberty muſt be underſtood to 


be annexed to ancient tenures, on which the lords had 
many privileges, and not to be extended to thoſe which 
are created within time of memory, upon particular re- 
ſervations. See 1 Show, 81: 3 Mod. 231.—Alfo ſee fur- 
ther 14 Vin. Abr. and 3 New. Abr. tit, Heriot. 


4 


HEXAM, 


HERISCHILD, Military ſervice, or knight's fee; 
from the Sax. Here, an army, and ch, ſceutum. Coavell. 
HERISCINDIUM, A diviſion of houſhold goods; 
non toties fieri placet hereſcindia mecum, i. e. I am not 
leaſed ſo often to divide my goods. Blount. 
HERISLIT, Laying down of arms: from the Sax, 
here, exercitus, and flitan, ſcifſura. Blount. See Spelm. 
HERISTALL, 34 caſtle; from the Sax. here, an army, 
and hall, fatio, Blonnt; Stelm. 
HERMAPHRODITE, Hoy maphroditus.] A perſon that 
is both man and woman. Lit. Diet. And as Hermaphrodites 
partake of both ſexes; they may give or grant lands, or 
inherit as heirs to any, and ſhall rake according to the 
preveiling ſex, Co. Lit. 2, 7. See titles Heir; Daſcent; 
Grant, Ye. - 
_ HERMER, Among the Saxons was a great lord; from 
the Sax. hera, i. e. major, and mare, dominus. 
HERMINUS, mus ponticus.] A mouſe, of whole ſkins 
we have Ermine. See Furr , | 
HERMITAGE, Hermitagium.] The habitation of a 
hermit, a ſolitary place. Mon. Angl. 2 par. fol. 339 6. 
HERMITORIUM, The chapel or place of prayer, 
belonging to an Hermitage. Cowell. 
HERNESCUS. A heron. Corel. 
HERNESSUM, Tackle or furniture of a ſhip. Fl. 
Parl. 22 Ed. 1. It is alſo called Bernaſium, from the Teu. 
ton. harnas, Engliſh harneſs, and ſignified any fort of. 


furniture of a houſe, implements of trade, or rigging of 


a ihip, Corvell. | 

HEROUDES, Heralds. Knighton, p. 2571. 

HERRINGS. It is unlawful to buy or ſell Herring: at 
ſea, before the fiſhermen come into the haven, 2nd the 
cable of the ſhip be drawn to the land. Szaz. 31 Ed. 3. 
flat. 2. No herrings ſhall be fold in any veſſel, but where 
the barrel contains 32 gallons, and half barrel and tirkin 
accordingly; and they muſt be well packed, of one time's 
packing and ſalting, and be as good in the middle as 
at the ends, on pain of forfeiting 3 3. 4 4. a barrel, Sc. 
by Stat. 22 Ed. 4. cap. 2. The veilels for Herrings are 
to be marked with the quantity, and place where packed ; 
and packers are to be appointed and ſworn in all fiſhing 
ports, Sc. under the penalty of 1007. Stat. 15 Car. 2. 
cap. 16.—See.tules Fiſh ; Navigation Acts. | 

HERRING SILVER. Seems to be a compoſition in 

money, for the cuſtom of paying ſuch a number of her ings, 
for the proviſion of a religious houſe. Pl/ae. Trin. T. 18. E 1. 

HESIA, An eaſement.—Chart. Antiq, 

HESTA ox HESTHA, A corruption of the Latin 
hecta.] A little loaf of bread. Dome/day : Cowell, edit. 
1727. See Ruſca. | 

HESTCORN. Perhaps vowed or devoted corn, Sec 
Mon. Ang. tom. 2. p. 367. 
 HESTA. A capon or young cockerill. Dome/7ay. 

HEUVELBORTH, from the Sax. heal, i.e. dimidium,, 
& borgh, debitor wel fidejuſJor.] A ſurety for debt, quia 
qui fidegubet, debitorem ſe quodammoda conſtituit. Du Frejne, 

HEXAM oz HEXHAM ; axv HEXAMSHIRE, An- 
ciently Haguflald ; was a county of itſelf, and likewiſe a 
biftoprick, endowed with great privileges: but by the 
Stat. 14 Eliz. c. 13, it is enaRed, that the franchiſe of 
Hexham and Hexhamfhire, ſhall be within and accounted 
part of the county of Northumberland, ſaving to the bailiffs 


return of writs, Cc. 4 I. 22, 
| HEYBQTE,. 


HEY 
HEYBOTE, See Hayloce. 


| 
HEYLOED, Seems to ſignify a cuſtomary load or bur- 


den laid upon the inferior tenants for mending or repair- 
ing the heys or hedges. Corve/l. 

HEYMECTUS, A net for catching conies ; a hay-net. 
Placit. temp. Ed. 3. Cowell. 

HIBERNAGIUM, See [bernagium. 

HIDAGE, hidagium. | An extraordinary tax formerly 
payable to the King for every ide of land. Bra#. lib. 2. 
cap. 6. This taxation was levied, not only in money, but 
proviſion of armour, c. And when the Danes landed at 
Sandwich, in the year 994, King Ethelred taxed all his 
lands by hides, ſo that every 310 hides found one ſhip 
furniſhed ; and every 8 hides found one jack and one 
ſaddle, to arm for the defence of the Kingdom, Oc. 
Sometimes the word hidage was uſed for the being quit of 
that tax; which was alſo called hidegi/d, and interpreted 
from the Saxon, a price or ranſom paid to fave one's 
ſkin or hide from beating. Sax. Di. See title Taxes, 

HIDEGILD. Vide Hidgild. 

HIDES, See Leather and Skins. 

HIDE AvD GAIN, Did anciently ſignify arable 
land, Coke Lit. 85 6. For of old, to gain the land was 
as much as to till it, See Garnage. 

HIDELANDS, Sax. Hydelandes.] Terre ad hydam ſeu 
tectum fertinentes. 

HIDE or Land, Sax. hyde-lands, from hyden, togere.] 
A ploughland (See Plow-land.) In an old manuſcript it 
it ſaid to be 120 acres. Bede calls it Familiam, and ſays 
it is as much as will maintain a family, others call it 
Manſum, Manentem, Caſatam, Carucatam, Sullingham, c. 
Crompton, in his Juriſdict. fo. 222, ſays, a Hide of land 
contains one hundred acres, and eight hides make a 
knight's fee. Henry Hunting. Hiſt. lib. 6. fol. 206. b. But 
Sir Edward Cote holds, that a knight's fee, a Hide or 
plough-land, a yard-land, or an oxgang of land, do not 
contain any certain number of acres. Co. Lit. fel. 69. 
The diſtribution of England by Hides of land is very an- 
cient ; for there is mention of them in the laws of King 
Ina, cap. 14. Spelm, And ſee Camd. Brit. 

 HIDEL, A place of protection or ſanctuary. See Sat. 
1 Hen. 7. c. 6.1 Corvel, edit. 1727. 

HID GILD, HIDEGILD, i#x LL. Cauuti R. Some- 
times written Hinegi/d and Hudegeld. From the Sax. Hide, 
i.e. the ſkin ; and geld, preiivem.] The price by which 
a villein or ſervant redeemed his ſxin from being whipped 
in ſuch treſpaſſes as anciently incurred that corporal 
puniſhment, Corve/l.—See Flea, lib. 1. c. 47.4 20, 

HIER LOOM, See Heirloome. 

HIGH "TREASON, See Tea. 


HIGHWAY: 

V1a Re61a.] A publick paſſage for the King's people; 
for which reaſon it is called the Aing't Hiphrway, 

Under this title are comprehended Bridges repaired by 
the parith or townilip. As to County Bridges, See this 
Dict. title Bridges. | 

The law relating to Zurnpike-roads as well as that con- 
cerning Highways, being in a great meaſure, regulated by 
ſtatutes, the proviſions of which are in ſome degree im- 
plicated with, and frequently refer to each other, the 
whole is here digeſted and abridged according to the 
following diviſions, 


1 


HIGHWAYS. 
I. Of the various Sorts of Highways, Cc. 


II. Of the Right to, the claiming, and changing and 


enlarging of Highways. 

IIT. Of Reparrs, at Common-Law. 

IV. Of Nufances, at Common Law, in Highways, 

V. Of preceedings relative to repairing Highways, Nuſances 
in them, &c. | 


VI. Regulation ef (A) Hicuwars 


(B) TUuRNPIKE-ROADS Iz Statute. 

I. It feems, that anciently there were but four High- 
ways in England, which were free and common to ail the 
King's ſubjects, and through which they might paſs with- 
out any toll, unleſs there was a particular conſideration 
for it; all others, which we have at this day, are ſup- 
poied to have been made through the grounds of private 
perſons, on writs of ad quod damaum, &c. which being 
an injury to the owner of the ſoil, it is ſaid that they may 
preſcribe for toll without any ſpecial conſideration. 3 New 
Abr. 54: 1 Mod. 231: 2 Med. 143. 

There are (ſays Lord Cote) three kinds of ways: 1. A 
foot-way, called in Latin iter. 2. A pack and prime way, 
which is both a horſe and foot-way, called in Latin aus, 
3. A cart-way, called in Latin via or aditus, which con- 
tains the other two, and alſo a cart-way ; and 1s called 
via regia, if it be common to all men; and communis 
ſtrata, if it belong only to ſome town or private perſon. 
Co. Lit. 56 a. 

But, notwithſtanding theſe diſtinctions, it ſeems, that 


any of the ſaid ways which is common to all the King's 


ſubjects, whether it, lead directly to a market-town or 
only from town to town, may properly be called a High- 
way; that any ſuch cart-way may be called the King's 
Highway; that a river common to all men may allo be 
called a Highway; and that nuſances in any ot the ſaid 
ways are puniſhable by indictment: otherwiſe they would 
not be puniſhed at all: for they are not actionable unleſs 
they cauſe a /pecial damage to ſome particular perſon; be- 
caule, if ſuch action would he, a multiplicity of ſuits 
would enſue, See 2 Im Rep. —. But it ſeems, that 
a way to a pariſh church, or to the common fields of a 
town, or to a village, which terminate there, may be 
called a private way, becaule it belongs, not to all the 
King's ſubjects, but only to the particular inhabitants of 
ſuch pariſh, houſe or village, each of which, as it ſeems, 
may have an action for a nuſance therein. Palm. 389: Cs. 
Eliz. 63.664: 1 Vent. 189, 208: 3 K. 28: Co. Lit. 56 4 
6 Mod. 255: 1 Hawk, P. C. c. 76.51. 


A ſtreet built upon a perſon's own ground is 2 dedi— 


cation of the Highway to far only as the publick has 
occaſion for it, wiz. for a right of pailage, not as to the 
abſolute poſſeſſion of the ſoil. S 1004. 

If paſſengers have uſed time out of mind, when the 
roads ate bad, to go by outlets on the land adjoining to 
a Highway in an open field, ſuch ovtlets are parcel of 
the Highway; and therefore if they are fown with corn, 
and the tract ſounderous, the King's ſubjects way go 
upon the corn. 1 Rel. 4br. 390: G. Car. 360, &. C: 
1 Hawk. P.C.c.76. f 2. But it is not a good juſtiſica- 
tion in 7re/pa/s that the defendent has a ſpeciſic right of 
way over the plaintiff's land, and that he had gone upon 
the adjoining land, becauie the way was 1mpailabie by being 
overflowed by a river. Taler v. Whitehead Dong. 745-9. 
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HIGHWAYS, II. III. 
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Though every Highway is ſaid to be the King's, yet | 


this mult be underſtood ſo as that in every Highway the 
King and his Subjects may paſs and repaſs at their pleaſure. 
But the freehold, and all the profits, as trees, &c. be- 
long to the lord of the ſoil, or to the owner of the lands 
on both ſides of the way. Allo the lord or owner of the 
| foil all have an action of treſpaſs for digging the ground. 
But the lord of a rape, within which there are ten hun- 
dreds, may preſcribe to have all the trees growing within 
an Highway within this rape, though the manor or ſoil ad- 
joining belongs to another: for uſage to take the trees is 
a good mark of ownerſhip. 1 Rel, Abr. 392: 1 Brownl. 
42: Keilw. 141. x 


II. A Man may have a way either by preſcription or 
grant, by reſervation, by implication, or by owelty of par- 
tition, and ſhall not in a car? claudend' be obliged to ſhew 
which way he claims it; but it will be ſufficient for him to 
alledge dibet & folet, Qc. but in a bar or replication, he 
moſt ſhew his title preciſely. 1 Vent. 274: 2 Lev. 148: 
3 Keb. 528, 531. But he who preſcribes for a way, 
muſt ſhew in certain whether it is a foot, horſe, or cart 
way. Tel. 163. | 

But it ſeems, that if a man hath a way for carriages 
from D. to Blackacre over my cloſe, and after he pur- 
chaſes land adjoining to Þlackacre, he cannot uſe the 
ſaid way with carriages to the land adjoining, for then 
It may be very prejudicial to my cloſe ; but it ſeems, if 
J will help myſelf, I muſt ſhew the ſpecial matter, and 
that he uſed it for the land adjoining. 1 Rel. Abr. 391. 

A way muſt not be claimed as appendant or appurte- 
nant to a houſe, becauſe it is only an eaſement, and no 
intereſt, Yelv. 159. But it may be gra//appendant there- 
to, and as ſuch paſs by grant thereof. Co. Fac. 190. 

A man may preſcribe for a way from his houſe through 
a certain cloſe, &c. to church, though he himſelf has 
lands next adjoining to his ſaid houſe, through which of 
necellity he mult firſt paſs; for the general preſcription 
ſhall be applied only to the lands of others. Palm. 387, 
388: 2 Rol. Rep. 397. 

An ancient Highway cannot be changed without an 
inquiſition found on a writ of ad quod damnum, that ſuch 
change will be no prejudice to the Public; and it is ſaid, 
that if one change a Highway without ſuch authority, 
he may ſtop the new way whenever he pleaſes; neither 
can the King's ſubjects, in an action brought againſt them 
for going over ſuch new way, juſtify generally as in a 
common Highway, but ought to ſheww {jecia!ly, by way of 
excuſe, bow the cl way was obſtrufted, and a new one ſet 
out; neither are the inhabitants bound to keep watch in 
ſuch new way, or repur it, or to make amends for a 
robbery committed in it. Cro. Car. 265: Vaugh. 341 : 
Yelv. 141: 1 Burr. 465: 1 Hawk P. C. c. 76. 43. 

But it hath been holden, that if a water, which hath 
been an ancient Highway, by degrees changes its courſe, 
and goes over different ground from that whereon it uſed 
to run, yet the Highway continues in the new channel 
in the ſame manner as in the old. 22 4.93: 1 Rel. 
Abr. 390. , 

An owner of land, over which there 1s an open road 
may incloſe it by his own authority, but he 1s bound to 
leave ſufficient ſpace and room for the road, and he 1s 
obliged to repair it till he throws vp the incloſure. But 


if he alter cr change the road by the legal courſe of a | 
2 


writ of ad quod damnum, he is not obliged to repair the 
new road, unleſs the jury impoſe ſuch a condition on 
him: for otherwiſe it ſtands juſt as it did before, even 
though it was at firſt open and ſhould be directed by the 
jury to be incloſed. And a private act of parliament 
for incloſing lands which veſts a power in commillioners 
to ſet out new roads by their award, is equally ſtrong as 


to theſe conſequences as a writ of ad guod damn. See 


1 Burr, 456. 
As to the regulation by ſtatute, See %. VI. (A) g. 


III. Of Commor rights the general charge of repairing 
Highways lies on the occupiers of lands in the pariſh 
wherein they lie; but it is ſaid that the tenants of the lands 
adjoining are bound to ſcour their ditches. I Rol. Ar. 
39: March 26: Vent. go. 183: 8 Hen 7.5. 

If a pariſh is part in one county, and part in another, 
and the Hiphways, in one county are out of repair, 
the whole pariſh ſhall contribute to the repair ; but there 
may be an agreement between the inhabitants, that the 
one ſhall repair one part, and the other the other ; and 
ſoch agreement is good between themſelves, and for 
breach, the one may have an action upon the cate again(t 
the other; but in indictment they ſhall take no advan- 
tage of theſe agreements, for as to the King they are 
equally liable. 1 Mod. 112: 1 Vent. 256: 3 Keb. 301. 

A Highway lying within a pariſh, the whole parilh is 
of common right bound to repair it; except it appears 
that it ought to be repaired by ſome particular perſon 
either ratione tenure, or by preſcription. 1 Yent. 183. 
Style 163. 

It a pariſh lie in two diſtin counties, an indictment 
may be brought againſt that part of the pariſh in which 
the ruinous road lies. 4 Fr. 2511. But it mult ap- 
pear upon the face of the indictment by what right the 
charge is laid upon the particular diviſion of any pariſh, 
which is in one county only. 5 Burr. 2700, 2: As that 
they have repaired time out of mind. Audr. 276: Hadw. 
259; and fee 2 Term Rep. 5 13. | 
But though the pariſh be obliged of common right to 
repair the Highways in it, yet it is certain, that particular 
perſons may be bound to repair the Highway, by rea- 
ſon of incloſure or preſcription; as where the owner of 
lands not incloſed, next adjoining to the Highway, in- 
cloſes his lands on both ſides of it; in which cate he is 
bound to make a perfect good way, and ſhall not be ex- 
cuſed by making it good as it was before the incloſure, 
if it were then any way defective, becaule by the inclofure 
he takes from the people the liberty of going over the 
lands adjoining to the common track, 1 Kol. Abr. 390: 
Cro. Car. 366: 1 Sid. 404. 

Alſo it is ſaid, that if one incloſe land on one fide, 


which hath anciently been incloſed on the other fide, he 


ought to repair all the way; but that if there be no ſuch 
ancient incloſure on the other ſide, he ought to repair but 
half the way. 1 Sd. 464. 5 5 
Therefore, if there be an old hedge time out of mind 
belonging to 4. on the one fide of the way, and B. 
having land lying on the other fide, makes a new hedge, 
there B. ſhall be charged with the whole repair. 1 Cd. 
464: 2 Keb. 665: 2 Saund. 157. But if 4. makes a 
hedge on the one fide of the way, and B. on the other, 


they ſhall be chargeable by moieties, 1 Sid, 464; 2 Kc. 
7 665. 


we = WY 


HIGHWAYS IV. 


665, But it ſeems clear, that wherever a perſon makes 
himſelf liable to repair a Highway by reaſon of incloſure, 
that by throwing of it open again, he thereby frees him- 
ſelf from the burthen of any future reparation. 2 Saund. 
160 ; See ante II. | 
In a writ of ad gud dammm, and inquifition found 
thereupon, after the perſon hath once made the road ; 
and N. B. it is not neceſſary the whole new road ſhould 
go through his own ſoil ;) the pariſhioners ought to keep 


it in repair: becauſe being diſcharged from repairing the 


old road, no new burthen is laid upon them; their la— 
bour is only transferred from one place to another, But 


if the new road lies in another parith, the perſon who 


ſued out the writ, and his heirs ought to keep it in re- 
pair, becauſe the inhabitants of the other pariſh gaining 
no benefit from the old road being taken away, it would 
be impoſing a new charge upon them for which they en- 
joyed no compenſation. 3 44. 772. ; 
Particular perſons may be bound to repair a Highway, 
by preſcription, or in reſpect of incloſure of the land 
wherein the road lies; and it is ſaid, that a corporation 
aggregate may be charged by a general preſcription, that 
it ought and hath uſed to do it, without ſhewing any con- 
ſideration in reſpe&t whereof they had uſed to do it, be- 


cauſe ſuch a corporation never dies, neither is it any plea, 


that they have done it out of charity; but it is ſaid, that 


ſuch a general preſcription is not ſufficient to charge a 


private perſon, becauſe no man is bound to do a thing 
which his anceſtors have done, unleſs it be for ſome ſpe- 
cial reaſon ; as having lands deſcended to him holden by 
ſuch ſervice, Sc. but it ſeems, that an indictment charg- 
ing a tenant of lands in fee with having uſed of right to 
repair ſuch a way ratione tenure terre ſuœ, without ad- 
ding that his anceſtors, or thoſe whoſe eſtate he hath, have 
ſo done, is ſufficient, for it is implied. 27 A 8: 27 Ed. 
4. 38: Bro. Preſcription 49, 70: Keil. 5 2 4: Latch. 206: 
1 Hatt. P. C. c. 76.4 5—8. 

And it ſeems certain in all thoſe caſes, whether a pri- 
vate perſon be bound to repair a Highway by incloſure or 
preſcription, that the pariſh cannot take advantage of it 
on the general iſſue, but mu// plead it ſpecially; that there- 


fore, it to an indiAment againſt the pariſh, for not re- 


pairing, a Highway, they plead Not-guilty, this ſhall be 
intended only that the ways ar? in retair, but does not 
go to the right of reparation. 1 Mod. 112: 3 Keb. 301: 
1 Heut. 256, | : 

At Common law it is faid, that all the county ought 
to make good the reparations of a Highway, where no 
particular perſons are bound to do it; by reaſon ihe whole 
county have their eaſe and paſſage by the ſaid way. Co. 
Rep. 13. By the ancient Common law, villages are to 
repair their Highways, and may be puniſhed for their 
decay; and it any do injure or ſtraighten the Highway, 
he is puniſhable in the King's Bench, or before jullices 
of the peace in the Court-Leet, Sc. 27 . 63: Cromp. 
Juriſd. 76. See poſt V. | 

As to Private . - If one grants a way, and after- 
wards digs trenches in it to my hindrance, I may fill them 
up again. But if a way which a man has, becomes not 
paſſable, or becomes very bad, by the owner of the land 
tearing it up with his carts, ſo that the ſame be filled 
with water, yet he who has the way cannot dig the 
ground to iet out the water, for he has no intereit in the 


toil, Gedb. 52, 3. But in ſuch caſe he may bring his 


action againſt the owner of the land for ſpoiling the way, 
or perhaps he may go out of the way, upon the land of 


the wrong-doer, as near to the bad way as he can. But 
where a private way 1s ſpoiled by thoſe who have a right 
to paſs thereon, and not through the default of the owner 
of the land, it ſeems that they who have the uſe and 
benefit of the way, oagh to repair it, and not the owner 
of the ſoil, unle!s he is bound thereto by cuſtom or ſpecial 
agreement. 2 Burr. 392. 

In an action on the caſe for not repairing a private 
road leading through the defendant's cloſe, it is ſufficient 
to allege that the defendant as occupier of the cloſe is bound 
to repair. 3 Term Rep. 766. 

For further matter as to repairs of Highways, See f/f 
Vi. In | 


IV. It is clearly agreed to be a Nuſance to dig a ditch, 
or make a hedge a- croſs the Highway, or to erect a new 
gate, or to lay logs of timber in it, or generally to do any 
other act which will render it leſs commodious. K::chir. 
34: 1 Hawk, P. C. c. 76. F 48. Allo it is a Nuſance for 
an heir, (and for which he may be indicted,) to continue 
an incroachment, or other nuſance to a Highway begun by 
his anceſtor, becauſe ſuch continuance thereof amounts, 
in the judgment of law, to a new nuſance. 1 Hart. P. 
C. c. 76.4 61. Alſo itis agreed, that it is no excuſe for 
him who lays logs in the Highway, that he laid them only 
here and there ſo that the people might have a paſſage 
through them by windings and turnings. 2 Rol. Mr. 137: 
1 Hawk, P. C. c. 76.4 49. 

It is a nuſance to ſuffer the Highway to be incommoded 
by reaſon of the foulneſs, Vc. of the adjoining ditches, 
or by boughs of trees hanging over it, Oc. And it is 
ſaid, that the owner of land next adjoining to the High- 
way, ought of common right to ſcour his ditches; but 
that the owner of land next adjoining to ſuch land, is 
not bound by the Common-law ſo to do without a ſpecial 
preſcription; alſo it is ſaid, that the owner of trees 
hanging over an Highway, to the annoyance of travellers, 
is bound by the Common-law to lop them; and it is 
clear that any other perſon may lop them, ſo tar as to 
avoid the nufance. 8 H. 7.5 4: Kitch. 34: Dall. cap. 25: 
1 Hawk. P. C. c. 76. f 52. 
ut it is no nufance for an inhabitant of a town to un- 
lade billets, Qc. in the ſtreet before his houſe, by reaſon 
of the neceſſity of the caſe, unleſs he ſuffer them to con- 
tinue there an unreaſonable time. 2 Rol. Abr. 137, 265. 

Any one may jultify pulling down, or otherwiſe de- 
ſtroying a common nuſance, as a new gate or houſe 
erected in a Highway; and it hath been holden, that 
there is no need, in pleading ſuch juitiication to ſhew 
that as little damage was done as might be. 2 Rel. Abr. 
144: Cro. Car. 184: 1 un. 221: 2 Salh. 458. 

Though all nufances are puniſhable by indictment with 
fine and impriſonment, it is ſaid, that one convicted of 
a nuſance to the Highway, may be commanded by the 
judgment to remove it at his own colts, &c. 2 Rel. Abr. 
84: 1 Hawk. P. C. e. 75. 14. See 2 Stra. 686. 

A gate erected in a Highway is a common nuſance, 
becaule it interrupts che people in that free and open pai- 
fage, which they before enjoyed and were Jlawtu!ly in- 
titled to; but where ſuch a gate has continued tee of 
of mind, it ſhall be intended that it was ſet up at firſt by 
conſent, on a compoſition with the owner of the land on 

the 
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the laving out the road, in which caſe the people had 
never any right to a freer paſſage than what they ſtill 
enjoy. 1 Has. P. C. c. 75.49. If one has a privare 
way without a gate, and a gate is hung up, an action on 
the caſe lies, for the party hath not his way as he had be- 
fore. Litt, Rep. 267. 

See further as to nuſances in Highways poſt V: and 

of their puniſhment by ſtatute, poſt VI. (A) 4. 


V. As Io the general doctrine with reſpeft ro Inditments, 
c. upon this ſubjett, Mr, Serjeant Hawkins has laid down 
the following rules : 

Firſt, That it is ſaſe in every ſuch indictment to ſhew 
both the place from awhich, and alſo the place to which, 


the way ſuppoſed to be out of repair doth lead; yet ex- 


ceptions, for want of ſuch certainty, have ſometimes 
been diſallowed : (See 4 Burr. 2091 : Lucas 383.) How- 
ever it ſeems certain, That there is no neceſſity to ſhew 
that a Highway leads to a market town, becauſe every 
Highway leads from town to town. 1 Hawk. P. C. c. 76. 

86. | | 
; An indictment againſt the pariſh of B. for not repairing 
a road leading from A. to B. is excluſive of B. and there- 
fore bad : and it is not aided by a ſubſequent allegation 
that a certain part of the ſame Highway, ſituate in B. is in 
decay, Cc. 3 Term Rep. 513,—See 1 H. Black. Rep. 3513 
that in pleading a publick Highway it is not neceſſary to 
ſtate any ter mini. So in an indictment for a nuſance in a 
Higbway, it is not neceſſaty to mention the 7eroing. Stra. 44. 

2dly, That it is neceſſary in every ſuch indictment ex- 
preſsly to ſhew in wwhat place the nuſance complained of 
was done; for which cauſe an indictment for ſtapping a 
way at D. leading from D. to C. is not good; for it is 
impoſſible that a way leading from D. ſhould be in D. 
and no other place is alledged. 1 Haut. P. C. c. 76. 

87. 
. 80 alſo in a preſentment the Highway muſt be alleged 
to lie in the pariſh, otherwiſe the pariſh is not bound 
to repair, Cowp. 111; Stra. 181,—But if there be two 
vills in a pariſh, it is not neceſſary, in an indictment for 
a nuſance, to ſhew in which vill the nuſance lies. Say, 
119. 

3 That every ſuch indictment ought alſo certainly 
to ſhew to what part of the Highway the nuſance did ex- 
rend, as by ſhewing how many feet in length, and how 
many feet in breadth it contained; or otherwiſe the de- 
ſendant will neither know of the certainty of the charge, 
againſt which he 1s to make his defence, neither will the 
court be ab'e from the record to judge of the greatneſs of 
the offence, in order to aſſeſs a ine anſwerable thereunto; 
2nd upon this ground it hath been adjudged, that an in- 
dictment for ſtopping a certain part of the King's High- 
way at K. is bad, for the incertainty thereof. Alſo 
it bath been reſolved, that the place wherein ſuch a nu- 
ſance is alleged, is not ſufficiently aſcertained in ſuch an 
inditment, by ſhewing that it contained ſo many feet 
in length, and ſo many in breadth, by e/ffimation. 1 Hawk, 
H. C. c. 76. § 838. 

An indictment for a nuſance in laying ſoil in a High- 
way is not bad for want of the length and breadth of the 
nufance being ſet out. Say. 98.—Nor for a nuſance in 
digging two grips or ditches in a common footway. Say. 
197.— Nor for à nuiance, that a certain Highway and 
bridge are in a ruinous condition, Say. 301. 


4thly, That every ſuch indictment muſt ſhew, thet 
the way wherein a nuſance is alledged, is a common High. 
way; for which cauſe it hath been reſolved, That an in- 
dictment for a nuſance to a horſeway, without adding 
that it was a Highway, is bad; and upon the ſame 
ground it ſeemeth alſo, That an indidtment for a nuſance 
to a common footway to the church of D. for all the 
pariſhioners of D. is not good ; yet it ſeems, that if thoſe 
laſt words, wiz. for all the puriſhioners of D. had been 
omitted, ſuch an indictment might be maintained. See 
1 Hawk. P. C. c. 76. § 89. 
Fthly, That it is not ſaſe in an indictment againſt a 
common perſon for not repairing a Highway, which he 
ought to have done in reſped of the tenure of certain 
lands, barely to ſay that he was bound to repair it ra- 
tone tenure terre, without adding uw. Alſo it is ſaid, 
that in an indictment againſt a biſhop, &c. for not re- 
pairing a Highway, in reſpect to certain lands, it ought to 
be ſhewn in what capacity he ought to repair it, becauſe 
otherwiſe it cannot be known in what capacity the proceſs 
is to be awarded againſt him. 1 Hawk. P. C. c. 76. f go. 

If a man be charged to repair ratione tenwe, he may 
throw it upon the pariſh by the general iſſue. S. 184.— 
And it hath been held upon conſideration that vation 
tenure is ſufficient without ſue. Stra. 187, Hawkins 
poſitively ſtates that the defendant ought not to plead 
quod non debuit reparare without ſhewing who ought. 1 
Hawk. P. C. c. 76.4 94; cites 1 Sid. 140: Carth. 213: 
11 Mod. 273: 12 Mod. 15. 4 

6thly, That in every ſuch inditment the / alledged 


againſt the defendant muſt be expreſſed in ſuch proper 


terms, that it may clearly appear to the court to have 
been a nuſance; and for this cauſe it hath been reſolved, 
That a preſentment for diverting a Highway is not good, 
becauſe a Highway cannot be diverted, but mult always 
continue in the ſame place where it was, howſoever it be 
obſtructed, and a new way made in another place. See 
1 Hawk, P. C. c. 76. 91. 
It hath been reſolved, That an indittment againſt 
a man for ſtopping a Highway in his oon land, is 
good, without laying the offence done vi et armis. Alſo 
it is ſaid, That a preſentment that a Highway in ſuch a 
place is decayed by the default of the inhabitants of ſuch. 
a town, is good, without naming any perſon in certainty. 
But it hath been adjudged, than an indictment againit 
particular perſons mult ſpecially charge them every one; 
for which cauſe it hath been reſolved, that an indictment 
againſt ſeveral for not repairing their ſtreets, that they, 
& ecorum uterque, did not repair them, is not good. See 
1 Hawk. P. C. c. 76.4 92. 

Upon an indictment tor not repairing a Highway, if 


the defendant produce a certificate before trial, that the 


way is repaired, he ſhall be admitted to a fine: but after 
verdict, the certificate is too late, for then he muſt have a 
con/tat to the ſheriff, who ought to return that the way is 
repaired, becaule the verdia, which is a record, mult be 
anſwered by a record. Raym. 215. And where the de- 
fendants, indicted for not repairing a common foot-way, 
confeſſed the indictment, and ſubmitted to a fine; it was 
held, that the matter was not ended by their being fined; 
but that writs of di/ringas ſhall be awarded in infinitum 
till the court of B. R. is certified that the way is repaired, 
as it was when it was at beſt; but the defendants are not 
bound to put it in better repair than it has been time out 
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ef mind. 1 Salk. 3538: 6 Mod. 163. If adefendant hath. 


made a Highway as good as it is capable of being made, 
it was ſaid, in an extraordinary caſe, this ſhall not diſ- 
charge him, on an information againſt him; though it 
may be a mitigation of his fine. 3 Salk. 183, Alſo it is 


no excuſe for the inhabitants of a pariſh indicted at 


Common-law, for not repairing the Highways, that they 
have done the work required by ſtatute; for the ſtatutes 
are made in aid of the Common-law: and when the la- 
tute work is not ſufficient, rates and aſſeſſments are to be 
made. Dall. c. 26. 

It is ſaid, that if the right or title to repair ſuch ways 
come in queſtion, upon ſuggeſtion and affidavit made 
thereof, a certiorari may be had to remove the indictment 
into B. R. 

A perſon may be indicted for not repairing a houſe 
ſtanding upon a Highway which is ruinous, and like to 
fall down, to the danger of travellers, whatever be his 
tenure, which in ſuch caſe is not material. 1 Salt. 357. 

If there be a common foot-way through a cloſe by pre- 
ſcription, and the owner of the cloſe ploughs up the way, 
and ſows it, and lays thorns at the ſide of it, paſſengers 
may goover another foot-way in the ſame cloſe, without 
being treſpaſſers, ?elv. 142. And if a Highway is not 
ſufficient, any paſſenger may break down the incloſure of 
it, and go over the land, and juſtify it till a. ſufficient 
way is made. 3 Salt. 182. 

Erecting a gate croſs a Highway, though not locked, 
but opening and ſhutting at pleaſure, is eſteemed a nu- 
ſance ; for it is not ſo free and ealy a paſſage, as if there 
had been no gate: and the uſual way of redreſſing nu- 
ſances of this kind, is by indictment ; but every perſon 
may remove the nuſance, by cutting or throwing it down, 
if there be occaſion ſo to do; and it hath been held, that 
though there are many gates acroſs Highways, they muit 
be anctently ſet up, and it hall be intended by licence from 
the King upon the writ of ad quod damnun. Cro, Car. 184. 
See ante IV. 


VI. (A) Of Hicnwars. 
1. The Statute duty. 
2. Aſeſment of Rates and other fund! jor the Repair 
of Highways | 
3. Of the At tointment of the Surveyor, and h:s duty. 
4. Of Nufances by Statute. 

. The Number of Hefe in Carriaget. 

. Of prefenting Highways. 

. Of levying Aſfjeſſments, Penalties and Forfeitures; 
and other general proviſions to enforce the Execution 
of the Act. 

8. Of Defendants in Aion on the Statutes, Oc. 

9. Of Changing and Enlarging Highways. 


1 ow 


1. By /at. 13 Geo. 3, c. 78. $34, which repeals and 
conſolidates the proviſions of all former ſtatutes on this 
ſubject, Occupiers of 50 J. a year keeping a team of 
three horſes {hall ſend the ſame and e men to do ſtatute- 
duty for ſix days in every year.——And ſo for another ſix 
days in every year for every further 50 l. a year.— So alſo 
every perſon who ſhall occupy 50/. in any other pariſh 
than where he reſides. —Every perſon occupying 50/. a 
year, but not keeping a team, ſhall ſend a team; a perſon 
not keeping a team, but occupying under 50/. a year 
either where he docs or docs not reſide, to pay the ſurveyor 
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in lieu of duty for every 205. a year 1 4. for every day's 
duty.——A perſon keeping a team and not occupying 3o/. 
a year ſhall only ſend ene man with the team. 

Lands ſuffered to lie treſh, neither occupied or let, are 
liable to the performance of the duty; to be ſatisfied by 
their Owners. Palm. 389. 

The livings of the clergy are liable as other eſtates, 
Wat/. 40: 2 Inſt. 784. 

Whoever thall keep a cart and horſe, and not a team, 
ſhall ſend the ſame, and one labourer, or pay the compoſi- 
tion at the option of the ſurveyet—Perſons above 18 
and under 60 not occupying 4 /. a year, not being appren- 
tices or menial ſervants, if they have not otherwiſe per- 
formed or commuted ſhall, by themſelves or deputy, perform 
the ſix days“ duty. —A perſon keeping a coach or carriage 
and no team, and not occupying 50/7. a year ſhall pay 
1 5. a day foreach horſe or the compoſition before men- 
tioned at the option of the ſurveyor. —lf the carriages 
required are not neceſſary, the owners ſhall ſend 3 men or 
Pay 45. 6 d.— The labourers ſhall furniſh Hemel ves with 
proper inſtruments for the ſtatute-labour ; and ſhall with 
the teams, c. work 8 hours a day.—lf perſons do not 


ſend a ſufficient labourer beſides the driver, or if the 


labourers diſobey the ſurveyor, he may diicharge them 
and recover the forfeiture againſt the maſter, as he migiic 
in caſe none had been ſent at all. F 35. 

A ſtand- cart and one horſe to be reckoned half a team; 
a cart and two horſes as two-thirds, —And if the duty 
require it, the ſurveyor may order itto be perſormed wich 
a waggon. 5 36. 

The ſurveyor ſhall give four days“ notice to the occu- 
piers, &c, of the ſtatute- duty required, and the days when, 
(See Ld. Raym, 858.) Perſons making default in ſending 
the team and men, to forfeit 10 5.—in ſending cart, horte 
and man 3 s.—in ſending cart, horſe and two men 5 5 —in 
ſending a labourer 15. 64.—The forfeitures 1o be ap- 
plied tothe Highways; the ſurveyor to be 1mpartial. § 37. 

The ſtatute duty may be compounded for, as the juſ- 
tices thall direct, at the rate of 4s. 6 4. for a team; 25. 
for a cart and horſe; 3 5s. for a cart and 2 horſes ; aud 
4 4. for a day's perſonal labour, 5 38. 

Jultices of cities, corporations, Sc. are to execute 
this act within their juriſdictions. $ 54. 

Tf a neceſſity ſhould ariſe in any particular place, the 
Juſtices may ſuperſede the liberty of compoutding, and 
order the ſtatute-duty to be performed in kind; and lots 
ſhall be drawn which of the inhabitants ſhall ſo perform 
It. . 

Tha attices may mitigate the compoſition, where part 
of the land occupied lies in another pariſh. & 40. 

Seat. 41, Settles the manner in which the ſurvęeyors 
ſhall give notice of the time and place for compounding, 
and how ſuch compoſitions ſhall be paid. 

Where a draught or plough is kept and no carriage, 15. 
ſhall be paid for every horſe or pair of oxen. 5 42: 

The Inhabitants may appoint 3 ſeparate months in the 
year for ſeed-time, hay, and corn-harveſt in which no 
Statute-duty ſhall be periormed. F. 43. 

The Stat. 13 Geo. 3. c. 84. & 58, empowers the Juſtices 
in ſpecial ſeſſions in certain cates to apply the funds of 
Turnpike roads in aid of the ſtatute-duty on Highways. 

By Stat. 30 Geo. 2. c. 25.9. 23, Perſoos ferving in 


the militia are exempted from ſtatute-duty during their 


The 


ſervice. | 
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The performance of this ſtatute-duty is no anſwer to | 


an indictment for not repairing. Dalt. c. 26. 

The inhabitants of a pariſh into which a road is turned 
by Turnpike-truſtees are not bound to do ſtatute work 
thereon. 1 Black. 603. x 

2. The Seſſions may order a rate not exceeding 6d. in 
the pound to defray the expences of procuring materials, 
Sc. for the repairs. Szat. 13 Geo, 3. c. 78. § 30. 

If the funds are exhauſted, and they and the labour ap- 
pointed by the act, are inſufficient to keep the Highways 
in ſufficient repair, the Seſſions may cauſe an equal aſſeſſ- 
ment for that purpoſe; provided the ſaid rate of 6. and 
this aſſeſiment do not exceed 94 per pound. $5 45, 46. 

Feoffees or truſtees of lands granted for the repair of 
Highways ſhall let them to the beſt advantage, and the 
Seffions may enquire into the management thereof, 5 52. 

3. Of the Appointment of the Surveyor. By the ſaid Stat. 
13 G:0. 3.c.78.4 1, The officers and Pariſhioners ſha!l 
aſlemble yearly on 224 of September at 11 in the morning, 
when the majority ſhall make a lift of ten pariſhioners 

each poſſeſſing a real eſtate of 107. a year or renting 30/. 
or worth 100 J. perſonally.—If a ſufficient number of 
this deicription cannot be found, the deficiency ſhall be 
ſupplied by the moſt able inhabitants.—Within three 
days after, the conſtable ſhall ſend a copy of the liſt to the 
Jullice of the diviſion, and the original liſt to the ſpecial 
Seſſions after Michaelmas ſeſſion; and give notice to the 
perſons named, to appear at the Seſſion and accept the 
cflice of ſurveyor (if appointed) or ſhew cauſe to the 
contrary.—The Juſtices, at ſuch ſpecial Seſſions ſhall ap- 
point one, two or more ſurveyors from the ſaid liſt, pre- 
ferring ſuch as are qualified; which ſhall be notified to the 
perſons choſen who ſhall be ſurveyors for the next year,— 


If any named in the liſt refuſe to ſerve, they ſhall forfeit 


51.—And the Juſtices may appoint inhabitants of the 
county living within three miles of the pariſh; who cn 
refuſal ſhall forfeit 50s.—A ſurveyor ſerving one year 
Mall be exempt for the three following.—lf no liſt is 
returned, or the perſon appointed refuſes to ſerve; two 
Juſtices at ſpecial Seſſion may appoint a ſurveyor with a 
ſalary to be paid from the forſeitures, but not to exceed 

z of the 6 4. rate The Juſtices may order the collector 
to return an account of the ſaid aſſeſſment.— Officers ne- 
glecting their duty to forfeit 40 . 

It ſeems that the preſence of the pariſh officers is not 
abſolutely eſſential to the legality of the meeting, provided 
it is in other reſpedts fair and regular. 4 Burr. 2454. — More 
Surveyors than one are comprehended under, and under- 
food by the word /arveyor in this act. See Se. 5, of the 
act. If the liſt has been improperly procured, the Juſtices 
may reject it. 4 Bur. 2454 7 

Where a ſurveyor with a ſalary is appointed, the juſtices 
ſhall alſo appoint an aſſiſtant, who ſhall forteit 50%. on 
refuſal to ſerve; and another be appointed, liable alſo to 
505. for refuling; and they may then appoint one with a 
ialary,—An aſliitant ſerving one year thall not be ap- 


pointed again for three years, without his own conſeat. 


13 Geo. 3. c. 78. § 2. 

The Surveyor ſhall give ſecurity by bond, if required, 
9355 § 5, It is provided that two parts in three of the 
pariſhioners aſſembled may recommend a Surveyor with a 
falary to the Juſtices. —And if the Surveyor dies or be- 
comes incapable during the interva! o the Seſſions, 


— — 


two Juſtices may appoint a perſon to officiate untii the 
Seſſion. | 

The ſalaries of Surveyors in cities, Sc. muſt be ap- 
proved by two thirds of the pariſhioners. 5 54. 

As to the Surveyor”s diity.—By & 4. of the fame act, 
the aſſi tant ſhall obey the Surveyor, and account to him 
for money received, under forſeiture of double the 
amount. — And for any neglect he thall forſeit, not more 
than 5 /. nor leſs than 40 s. at the diſcretion of the |uf. 
tices, -The Surveyor is to draw on the aſſiſtant for ſuins of 
40 5. or upwards. 

Surveyors ſhall view the Highways, and give notice to 
remove obilructions or encroacnments by hedyes, Oc. and 
if not remedied within twenty days the Surveyor may do it 
at the charge of the party offending, who ſhall allo forfeit 
1 d. per ſoot. & 12. and See pop. 4. | 

The Surveyor ſhall upon oath inform two Juſtices of al! 
Highways, bridges, &c. repairable by tenure which are 
out of repair.—And if they are not repaired on notice 
to the perions chargeable they thall be preſented at the 


Seſlions. & 23. See. 1 Black. 6o2 ; and pot. 6. 


Juſtices at ſpecial Seſſions may order which of the 
Highways ſhall be firit repaired. $ 25. 1 

Sect. 26, directs how, where, and in what manner the 
ſurveyor ſhall erect direction poſts in croſs roads, Sc. 

Secs. 27 & 28, State where and in what manner the 
Surveyor may get materials for the repairs; andy 29, 
how materials thall be obtained where there are not ſut- 
ficient within the pariſi,—As to this latter, See 1 Bury. 
382 — Ihe Surveyor enabled to contract. C 50, 

The Surveyor is to fence off all pits and holes made in 
digging materials, on forfeiture of 105. and on neglect 
after notice from 40s. to 101. S 31.—Materials dug for 
the uſe of a different pariſh than that in which they lie, 
ſhall be removed only between the iſt of April and 11t ot 
Nowember or in a hard froſt. & 32. 

The penalty for damaging bridges, mills, Sc. between 
20.5, and 5 J. at the dilcretion of the Juſtices. 5 33. 

Sect. 48, Directs in what manner the Surveyor or his 
executors, Sc. ſhall keep his accounts; which are to be 
examined at a veltry, afterwards by a Juſtice, and fur- 
ther if neceſſary at a ſpecial Seſſions.—See 2 Bur. 746. 

Surveyors neglecting their duty ſhall forfeit between 
105. and 5 J. at the diſcretion of the Jultices. 5 51. 

If the Surveyor receives money due to the turnpike 
roads he ſhail pay it to the treaſurer, and how it is to be 
applied. 5 44. | 

4. By the ſaid Star. 13 Ceo. 3. c. 78. F 7, The Surveyor 
ſhall give ten days? notice to the landholders next adjoin- 
ing the road to cutand prune their hedges; and upon default 
the Juitices may order the ſame to be done; and if ſuch 
order is not complied with, in ten days, the Surveyor ſhall 
cut and prune at the expence of the owner of the land, 
who ſhall pay over and above 25. for every 24 feet of 
hedge, and 25. for every tree; and ſee $12 ot this act men- 
tioned under the laſt head. 

The landholder ſhall make proper ditches and drains, 
and keep them properly ſcowered and in repair on. pain 
cf 10s. & 8.—And where the old ditches are not lutii- 
cient, the Surveyor ſhall! order ne ones to be made. 5 : 4. 

No /mall tree or buſh whereby a man may lurk, ſhall 
land within 200 feet of a Highway.—See fat. Winchefler 
(13 Ed. 1. . 2.) c. 5; Which was repealed by 7 Geo. 3. c. 
42; but revived by 8 Geo. 3. c. 5. 3, 
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gect. 13, of the ſaid act, 13 Geo. 3. c. 78, directs the | 
ſeaſon in which hedges ſhall be pruned and trees felled. 

No tree, buſh or ſhrub ſhall grow within 15 feet trom 
the centre of any Highway, unleſs for ornament, c. 6, 

Whoever ſhall lay any ſtone, timber, Sc. in a High- 
way for five days ſo as to obſtruct or injure the ſame, ſhall 
forfeit 10s. $9.—And if not removed within five days 
after notice by the ſurveyor, it ſhall be fold. & 10.— 
Obſtructions by carriages, unleſs for a reaſonable time to 
unload, forfeit 109. (4 11. 

Penalty for incroaching upon Highways 4@s. and the 
incroachment may be taken down by the ſurveyor. F 64. 

No ale-houſes ſuffered on bridges where tolls are kept, 
on penalty of 5 J. 5 63. 

Penalty for damaging banks, cauſeways, mile-/ones, Yc. 
from 105. to 5 J. or commitment to the houſe of correc- 
tion. $ 53. [ The ſame proviſions are made as to turnpike 
roads by 13 Geo. 3. c. 84. ] 

s. The number of horſes in the ſeveral carts and wag- 
gons with wheels of various breadths is ſettled by & 56, 
of the ſaid Hat. 13 Geo. 3. c. 78; and the time of proſe- 
cution for penalties is ſo limited by F 57, as to render it 
neceſſary for an informer to be pretty diligent. 

Juſtices at ſeſſions may licence an additional number, 
and ſtop proceedings for the forfeiture. FF 58, 59. See 4 
Burr. 2260. i 

The owner's name, c. to be painted on all carriages 
on forfeiture of from 20s. to 5 J. § 59. 

Penalty for negligent or impertinent behaviour of 
drivers not more than 20 5. if owners of carriages, or 105. 
if not; who may be apprehended ww/th or without warrant 
by a perſon ſeeing the offence committed. $ 60. 

This ſtatute does not reſtrain the Subject, who receives 
any injury by a driver, &c. of any carriage, from ſuing 
the owner thereof at Common-law, or from puniſhing 
the driver for wilful offence, by inditment, as the nature 
of the caſe may require. But then the party proſecuting 
- muſt waive the benefit of proceeding, under this ſtatute, 
in the ſummary way thereby preſcribed. J. M. 

The forms to be ubſerved in proceedings are ſettled in 
the ſchedule annexed to the act —AbſtraQs of the act are 
to be given to the ſurveyor. FF 70, 71. 

6. Under the ſaid Stat. 13 Geo. 2. c. 78. 5 24, (and ſee 
& $1,) Juſtices of aſſiſe upon view, and juſtices of peace 
upon view, or on information on oath by the ſurveyor, 
may preſent at the afliſes, great ſeſſions of Wales, or 
quarter ſeſſions, any Highway, cauſeway or bridge out 
of repair, within the juriſdiction and county where they 
lie.—Ard no ſuch preſentment nor any indictment ſhall 
be removed by certiorari [on the part of the defendant 
()] until traverſe and judgment.—Bur if the right to 
repair is in queſtion, the detendantmayremove the proceed-. 
ings.—And every ſuch preſentment ſhall have equal force 
as if it had been found by a jury.—Saving the right of 
traverſe as to the fact of non-repair, as well as to the right 
of repairing.—The juſtices may order the proſecution to 
be at the expence of the limit, and on conviction may fine 
the offender, 

(a) On the part of the projection a preſentment may be 
removed before traverſe and judgment; for the reriction 
was to prevent delay by def-ndants. Cowp.78. And if 
the Quarter Seſſions exceed their authority; as to order a 
ſurveyor to make out his account before a ſpecial ſeſſions, 
ſuch proceedings may be removed by a certiorari and 
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quaſhed ; for their power in ſuch caſe is not original but 
appellate. Lcache's Hawkins i. c. 79.4 80, and the au- 
thorities there cited: and fee 2 Ha. 1209, 

The Juſtices are compellable by mandamrs to receive 2 
general traverſe. Burr. 1532: 1 Black. 468, 

[Since compiling the above abſtract, the Stat. 34 Gro. 
3. c. 74, was paſſed repealing $$ 34, 35 & 39 of the Stat. 
13 Ge. 3.c.78; and re-enacting them in all particulars, 
except as relates to poor and indigent perſons ; whom two 
Juſtices, in ſpecial or petty ſeſſions, may as they ſee fit, 
on their application, excuſe and exempt from perform 
ing any perſonal labour, and from paying any compo- 
ſition in lieu thereof 

7. Aſſeſſments may be levied by diſtreſs, and the ſur- 
veyor ſhall be a competent witneſs. Star. 13 Geo. 3. c. 73, 
$& 68, 69. 

Forfeitures, Oc. to be levied by diſtreſs. 55 73, 74. 

Convictions ſhall be made on confeflion, the oath of one 
witneſs, or view of the juſtice —Iahabitants competent 
witneſſes. § 77. 

The proſecutor may proceed for a forfeiture above 
40 5. either as directed by the act, or by action of der, in 
a court of record, and recovering ſhall have double cofts. 
975. 

15 may not be improper to obſerve, that there are very 
good opinions, againſt the general method of declaring 
in debt, directed by the act, and that a declaration, thus 
framed could not be ſupported, on demurrer; for, the 
act creating a variety of offences, where the forfeiture is 
a pecuniary one, the defendant cannot be prepared to de- 
fend the charge, not knowing what may be given in evi- 
dence on the trial, i. c. what kind of offence may then 
be alledged againſt him, but ſuch declaration being di- 
rected by an act of parliament, it is a very doubtful 
point. J. M. 

Ten days notice before action commenced and none 
to be brought after a month [See % F 82, ] has expired. 
976. 

No diſtreſs un{awfu!, or the party to be deemed a treſ- 
paſſer for want of form. 879. 

The court may award colts to either 
to the circumitances. f 65. 

A defendant indicted for not repairing rattone tenuræ 
ſhall on ſubmiſſion pay colts. 1 Black. 602. 

All forfeitures ſhall be paid into the hands of ſuch 
perſons as the court inflicting them ſhall direct for the 
benefit of the Highways; on penalty, for the miſapplication, 
of double the ſum received. — And if any forteiture is 
levied upon a particular inhabitant for the default, or on 
account of the pariſh, the ſeſſions may cauſe a rate to be 
levied within one month by the ſurveyor for reimburſing 
him. 84 

The court will alſo grant a mandamus for a rate to re- 
imburſe a particular d ii for a fine paid on the convic- 
tion of another diſtrict in the ſame pariſh, both bound to 
repair; but ſuch mandamus mult be ſpecial, Doug. 422 : 
Stra. 211. 

The pariſhioners may agree to bear the charges of 
any proſecution or defence. 5 66. - But public notice 
ſhall be given of every meeting of the pariſh. 5 67. 

Forfeiture for oppoſing the execution of the act, and 
on officers neglecting to execute warrants ; from 40 5. ta 
10/, or impriſonment till p_ 72. 

4 


party, according 


Juſtices 


juſtices are empowered to adminiſter oaths for the pur- 
poles of the act. 5 78.—And on giving fit notice they 
may hold a ſpecial ſeſſions. & 62. 


8. Perſons aggrieved may appeal to the Quarter ſeſſions, 
giving notice thereof within 6 days after the cauſe aroſe, 
and entering into a recogniſance with one ſurety within 
4 days after notice; and on notice of ſuch appeal all pro- 
ceedings to be returned to the ſeſſions on pain of 5 /.— 
The ſeſſions ſhall hear the appeal in a ſummary way, and 
decide finally, and award coſts as the deciſion ſhall be. Stat. 
13 Geo. 3. c. 78. 9 81. 

Limitation of actions 3 months, and treble coſts to de- 
fendant. g 82. 

9. By the ſaid Sat. 13 Geo. 3. c. 78. 15, Every pub- 
lick cartway ſhall be 20 feet wide, and every horſe-way 8 
feet wide. 

Two juſtices, upon view, may order Highways to be 
widened or diverted ; ſo as not to exceed 30 feet in 
breadth, and ſo as not to pull down any building, or in- 
croach on any garden, court, or yard.— The ſurveyor 
ſhall make ſatisfaction to the owners for the ground which 
ſhall be neceſſary for ſuch purpoſes.—If the owners refuſe 
to treat, or cannot be found, or will not accept the ſatis- 
faction offered by the ſurveyor, the ſeſſions upon certifi- 
cate ſhall impannel a jury who ſhall aſſeſs the value, not 


exceeding 40 years, purchaſe; and upon tender thereof, 


or leaving the ſame with the clerk of the peace, the 
ground ſhall be for ever diveſted and become a publick 
Highway.—But all ſubterranean property of value 
which can be acquired without injuring the ſurface of 
the Highway is ſaved to the owners of the land. — And all 
timber and wood thereon ſhall be felled within a month, 
and- laid upon the adjoining land for the benefit of the 
owner; and the ſeſſions may order a rate, not exceeding 6%. 
in the pound yearly, to pay for ſuch purchaſe. $ 16. 
The old Highway to be ſold, in which a preference is 
to be given to the occupiers of the adjoining lands; and 
if it lead to any land, houſe or place, the ſale ſhall be ſub- 
ject to ſuch right of paſſage, —And upon tender or pay- 
ment of the money, the land ſhall velt in the purchaſer, 
ſaving the right of all ſubterranean property to thoſe 
who would otherwiſe have been entitled. § 17. 
If the jury ſhall aſſeſs a greater ſum than what the ſur- 
veyor offered, the coſts ſhall be paid from .the ſurveyor's 
fund; if a leſs ſum, by the owners of the land. 9 18. 
Two juſtices may divert any Highway, not in the ſitu- 


ation before deſcribed, if the owners of the land through. 


which the new road is to paſs will conſent; and may pur- 
chaſe, ſtop up and ſell, as in roads to be widened or di- 
verted. —Perſons aggrieved by any ſuch proceedings, or 


by any writ of ad quod damnum for this purpoſe may ap- 


peal to the next ſeſſions [See Leache's Hawkins i. c. 76. 5 
31. in the notes. No old way ſhall be ſtopped up be- 
fore the new way is compleated —New Highways which 
have been acquieſced in for 12 months ſhallibecome incon- 
trovertible. $ 19. See Doug. 749 : 2 Show. 28: Lev. 1234: 
W. Fon. 296: Ld. Raym. 725: 3 Comm. 36. 

No common land lying between the fences of any old 
Highway ſhail be incloſed.—And land between the 
fences not being common, exceeding 30 and not extend- 
ing to 50 feet in breadth Mall not be topped till ſatisfac- 
tion is made to the owners for all the Jand exceeding 30 
feet,—And if the old road ſhall have paſt through com- 
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mon land, or if the ſpace between the fences, the land 
not being common, ſhall exceed 50 feet in breadth, the 
reſpective owners of ſuch land ſhall hold and enjoy the 
old Highway, making ſatisfaction for the ſame. 5 20, 

Where a footway is diverted through a different part of 
the ſame lands, no ſatisfation ſhall be made, except the 
new road ſhall be longer, or that part of the land of 
greater value.—If the ſootway ſhall not go through the 
ſame perſon's lands, ſatisfaction ſhall be made to the 
owner of the new land by the award of two perſons and 
an umpire. $ 21. | h 

Two juſtices, upon view, may ſtop up and ſell, or may 
divert all Highways which are uſeleſs and berdenſome to 
the pariſh, $ 22,—But this is not a general power; but 
tied up to a particular caſe; and is given only where 
there is a new road to be ſet out. Page v. Howard, Call. 
Ca. 228. 

It often happening that a Highway is in two pariſhes 
(See ante III,) and even frequently that the boundaries 
of pariſhes paſs through the middle of Highways, the 
Stat. 34 Geo. 3. c. 64, provides, that on complaint or 
application by a ſurveyor, two juſtices may determine 
what parts of Highways lying in two pariſhes hall be re- 
paired by each; tor which purpoſe they may order bound- 
ary ſtones to be erected, and annex a plan of the High- 
way and the diviſion of it to their order, which plan is to 
be filed by the Clerk of the peace ; the colts of ſuch order 
to be paid by both pariſhes. 


(B) Of Turnpike roads, — | 
The Turnpike Roads of England are placed under the 


management and direction of certain truſtees, who are 
uſually appointed by the reſpective acts of parliament 
occaſionally paſſed for the making and repairing particu- 
lar roads. But the powers of theſe acts being confined 
to ſeparate and diſtinct objects, it was thought expedienc 
to paſs ſome general laws which ſhould apply in common 
to all truſtees and turnpike roads in general throughout 
the kingdom. Leach's Hawk. P. C. i. c. 76. App. 

The laſt general turnpike att, and that now in force, 
is the Stat. 13 Geo. 3. c. 84. and this act by 2160. 3. c. 
20. is extended to all acts of parliament made ſince it, or 
to be made hereafter for the purpoſe of regulating par- 
ticular turnpikes. 

In analyzing and abbreviating this act therefore we ſhall 
follow nearly the plan of the laſt ingenious editor of 
Hawkins, referring to his book for fuller information. 
Conſidering 


1. The Truſtees; their Qualification, Power and Duty, 
2. Weighing Engines. | 
3. Carriages; and their Tolls, 
4. Exemptions from Toll. 
5. Statute Duty and Repairs. 
6. Nuiſances. | | 
7. Subjeribers and Mortgagees, 
8. Officers, their Duty and Reſponfibility, ; 
9. Of adopting the Powers of the Highway Af, and cu- 
* forcing this Act. 
10. Of deſtroying Turnpike-Gates, Oc. 


1. A Truflce muſt poſſeſs realty of 401. a year, or 
800 & perſonalty, or be heir apparent to yzea/ty of 80/7. 
a year And take an oath of ſuch qualification betore 
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two Juſtices; on penalty of 50/7. and in an aQtion it 13 in- 
cumbent on the truſtee to prove his qualification, Sat. 
13 Geo. 3. e. 84. $ 44. | 

No Publican ſhall be a Traſtee, or act under them as 
Collector of tolls, Sc. but he may farm the tolls, if he 
employs a perſon to collect them. $ 46. 

Acting as a Truſtee is evidence of being one. 5 64. 

Where the firſt or any other day of meeting has elapſed, 
any 5 Truſtees may appoint a meeting of the whole body, 
on giving 20 days notice. 5 49. [explained and amended 
by Stat. 18 Geo. 3.c. 63. § 1] 

No meeting ſhall be adjourned longer than 3 months ; 
and all buſineſs is to be done between 10.4. M. & 2 P.M. 

o. 

if Truſtees exceed their power in erecting gates, the 
juſtices may order them to be removed. 5 51 


Truſtees may adminiſter oaths neceſſary under the act. | 
84. 
ö Seven Truſtees may farm out the tolls by auction 
upon one month's notice, deſcribing the particular tolls 
to be Jet, and ſpecifying their produce the preceding 
year. 5 31.—The ſame ſection directs the method in 
which the bidding at ſuch auction ſhall be conducted, and 
that farmers of the tolls ſhall not take more than the re- 


| gular rates on penalty of 5/. on them, or 40s. on the 


gate-keepers. F 31. 

Seven Truſtees on a month's notice may reduce or ad- 
vance the tolls as they ſee convenient; but if the toll 
is mortgaged, they muſt have the conſent of four fifths 
of the creditors. F 29. 

Five Truſtees may direct proſecution for nuiſances at 
the expence of the truſt; provided they can prove the 
fact by one witneſs. § 47. 

Two Truſtees may ſupply the vacancy of toll-keeper, 


till a general meeting. § 54. 


The Truſtees may agree for proportion of repairs with 
thoſe who are bound to repair by reaſon of tenure, inclo- 
ſure, &c. 8 62. 

They ſhall hang up at the toll-gates tables of the rates 
of toll and of the different weights and number of horſes 
allowed to carriages, 5 66. | 

They ſhall erect mile-ſtones, direction poſts, flood- 
poſts, Sc. & 41. [And ſee Highways. VI. (A) 4] 

2. Five truſtees may order Weighing-engines to be 
erected at ſuch gates, within their juriſdiction, as they ſee 
proper. Stat. 13 Geo. 3. c. 84. F 1. [See 1 Burr. 377.) 

No ſide gate o be erected, unleſs on order of vine 
truſtees (being a majority preſent) on 21 days notice; 
and na toll to be paid for patling only 100 yards through 
the ſam», unleſs over ſome expenſive bridge. F 34. 

The different burthens which carriages are allowed 
are ſettled at large by g 1. and the additional toll to be 
paid for extra weight, is determined by Stat. 14 Ger 3. 
c. 82.4 2,—And byy 3. of the ſaid act 13 Geo, 3. c. 84, 
carriages employed in huſbandry or in carrying manure 
are exempted from being weighed, f 

Any truſtee, officer or creditor may cauſe carriages | 
not paſſed above 300 yards through any gate to return and 
be weighed on tendering the driver 15. which ſhall be 
refunded if the weight is found exceſlive. F 3. | 

If the toll-keeper neglects to weigh /u/pedted carriages, 
or to receive the additional toll, he ſhall forfeit 5 /. 2. 

The truſtees ſhall make places within 300 yards of 
every gate, for carriages to turn.— A lilt of the truſtees 
and officers, ſhall be hung in the houſe of every gate 


{ 
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where there 13 a Weighing-engine.—A4 driver refuſing to 
return ſhall forfeit 40s. and any peace officer may drive 
the carriage back to be weighed. 5 4. 

The quarter ſeſſions upon complaint may order Weigh- 
ing- engines to be erected, 5 7. and where two roads meet 
the truſtees may erect one Weighing-enpine for both. 5 8. 

No compoſition to be made for toils, unleſs the car- 
riages have fellies 6 inches broad. 5 g. 

The penaity for endeavouiivg to evade the tolls by 
unloading goods, Sc. before the carriage arrives at the 
Weighing engine 5/.—and the driver may be committed 
to the houſe of correction for a month. 5 10.—Penalty 
on endeavyouring to avoid the Weighing-engine ; on the 
owner of a carriage from 205, to 5/,—the driver from 
lOs. to 505. \ Il. 

Toll-gates ought not to be erected in the middle of 
great towns, ſo as to obſtruct the neceſſary intercourſe. 
1 Burr. 377. 


3. SeQ. 13, of the Sas. 13 Geo, 3. c. 84, explains at 
large the aumber of horſes al.owed to Carriages accord- 
ing to the breadth of their fellies, and the penalties on 
tranſgreſſion 5 J. on owners, and 209 on drivers. 

TI'wo oxen equal to one horie. 5 67. 

Carriages to have names and deſcriptions. 5 68. Vide 
Burr. 2258.] 

Carriages going on 16 inch rollers may be drawn with 
any number of horſes. 5 14. [and by Stat. 14 Gee. 3. c. 
82.5 5. ſhall only pay halt-tolls.] | 

On proſecution for penalties, information to be made 
of the offence within 3 days, and action commenced within 
one month. § 15. 

Penalty for taking off horſes and altering the diſtance 
of the wheels to avoid the toll. 5/7. $ 17. 

Penalty on perſons paſſing through gates without pay- 
ing tolls, or aſſaulting collectors, reicuing cattle, Sc. 
between 40-. and 101. $75. 


Truſtees may allow a ſufficient number of horſes up 


hills, riſing more than 4 inches in a yard. And one 
juſtice may ſtop proſecution for penalties in drawing with 
a greater number of horſes than allowed; if it appear 
neceſſary from deep ſaows, &c. F 18. [See Highway 
act. § 59. ; 

No carriages with leſs than 9 iach fellies, ſhall be 
drawn by horles in pairs, except ſuch as having 6 inch 
fellies, ſhall be permitted by 7 truſtees, and except 
carriages drawn by 2 horſes only. C20. 

Juſtices in Wales may licence an increaſed number of 
horſes. F 59. | 

Any perſon may apprehend the driver of a carriage 
not marked, or drawn by too many horſes, &c, F 21. 

Extraordinary high tolls for particular roads may be 
reduced by 5 truſtees. & 22. 

4. As to certain exemptions from toll,—Sce under the 
head immediately preceding, as to carriages moving 
on rollers ; and under Div. 3. as to carriages employed in 
huſbandry ; and as to the former ſee alſo 5 26 of the act. 

No exemption from tolls ſhall be taken by carriages 
carrying any particular kind of goods, unleſs they have 
6 inch fellies (except by carriages employed in huſband- 
ry.) Stat. 13 Geo. 3. c. 84. 24+ 

And no exemptioa ſhall be taken by carriages with 
6 inch fellies, unleſs the tire of ſuch fellies lie flat, or 
do not deviate more than one inch from a flag ſurface, 
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No chaife-marine, coach, landau, berlin, chaiſe, chair, 


cCalaſh, or hearſe, nor any royal artillery or ammunition 


carriage; nor any cart drawn by one horſe or two oxen; 
nor any carriage of 9 inch fellies, carrying one block of 
ſtone and piece of timber, &:.—ſhall be ſubject to the 
tolls of this act. $ 27. 


No toll ſhall be taken for carriages working on the 


repair of highways or turnpike roads. & 60. 

No toll ſhall be taken for any horſes of ſoldiers or 
officers on their march or on duty, nor for any baggage- 
waggons; nor ſhall ſuch carriages be weighed at any 
engine. 18 Geo. 3. c. 63. 

The mail-coaches are exempted from toll by Sar. 
25 Geo. 3. c. 57. 

Perſons taking fraudulent advantage of any exemptions, 
ſhall forfeit between 405. and 5 J. 13 G. 3. c. 84. 28. 


5. The Surveyors ſhall ſee that the duty required by 
the ſeveral particular Turnpike acts is done, and that the 
compoſitions ariſing therefrom are applied to the repair 
of the reſpeQive reads; on penalty of 40 5.—And when two 
truſt-roads lie in the ſame pariſh, and the duty ſhall ex- 
eced three days, the juſtices ſhall apportion the duty be- 
tween each road. Stat. 13 Geo. 3. c. 84. § 32. 

No Surveyor ſhall gather ſtones without the conſent of 


- the owners of the land, or licence from a juſtice, after the 


owner ſhall have been ſummoned and refute to appear. 
61. 
: Satisfaction ſhall be made for materials, £ 73, in the 
ſame manner as directed by the Highway act, $ 29. 
And by 5 36, materials may be contracted fur (but no 
ſarveyor ſhall have any ſhare therein, under forfeicure of 
10 J. and being incapacitated). See Highway act $ 50. 
The inhabitants or perſons who were liable to repair 
any old road, ſhall continue liable to repair any new road 
which may be made in lieu of the old one — And if the 


parties cannot agree in what proportion they are liable 


to repair it, it ſhall be ſettled by two juſtices: for which 
proportion, a groſs or annual ſum may be fixed to be 
paid, with the conſent of the parties at a Veſtry for that 
purpoſe. § 63. 

But this does not extend to the repair of walls or 
fences on the fides of ſuch new roads, only to the ſurface 
of the roads. 2 Term Rep. 232. 

Where 'Turnpike roads are indicted, the Court may 
proportion the fine and coſts between the inhabitants and 
the Trutices ; but ſo as not to endanger the ſecurity 
of the creditors. 5 33. 


6. If the Overſeer of any Turnpike road ſhall ſuffer 


any nuiſance, (ſuch as heaps of ſtones, rubbiſh, Sc.) 
to remain for 4 days, within 10 feet on either fide the 
middle of fuch road, he fhall forfeit 40 5. Stat. 13 Geo. 3. 
e. 84. F 37» 


As to nuiſances by encroachments of other perſons 


within 3o feet of the road, Se. a penalty of yos. is 


impoſed, in the ſame manner as by 5 64, of the High- 
way act. § 38. 


7. Subfcribers who ſhall ſign any writing to advance 


money, ſhall be bound by their ſubſcription, and on 
21 days default, the Treaſurer may ſue for the fame, 


Stat. 13 Geo. 3. c. 84. $35. 
Mortgagees of tolls, having poſſeſſon of them, ſhall 


account, on oath, for ai! the monies which ſhall ſo come to 
their hands, afte: 14 days no:ice from 5 Truſtees, or for- 
eit 10/. F 52. 


VI. (B). 5—10, 


Penalty for a mortgagee holding over after his money is 
paid Double the money received, and treble coſts. 5 5 3;. 


8. If a diſcharged gate keeper refuſes to deliver up the 
toll-houſe, Oc. within four days after notice of a new 
appointment, any juſtice may order him to be removed, 
and put the new toll-keeper in poſſeſſion. Stat. 13 Geo. 3. 
c. 84. § 54. | 

Gate-keepers and toll-gatherers on notice from 5 Truſ- 
tees, ſhall account for money received by them, on 
penalty of 5 J. $ 55. | 

No perſon reſiding in a toll-houſe, ſhall beremovable as 
a pauper, unleſs chargeable; nor ſhall he thereby gain 
a ſettlement, or be aſſeſſed to any publick or parochial 
levy. § 56. | 

Gate-keepers permitting horſes or carriages not allow- 
ed by the act, to paſs the gates ſhall forfeit 405. § 57. 

All officers, their executors and adminiſtrators, thall 
within 10 days, after notice by 5 truſtees, deliver up all 
books, &c. on penalty of 20/. § 45. | . 

Treaſurers and Surveyors ſhall give bond for the diſ- 
charge of their duty. $ 65. [Which bond by Sat. 23 Cc, 
3. c. 18, § 15, mult be on ſtamps. ] 

Officers of pariſhes and of the truft neglecting to put 
the act into execution, ſhall forfeit 101. F 73. 

Juſtices may act notwithſtanding they are creditors. & 74+ 


9. When the powers for providing materials, enlarging 
and turning Turnpike roads, ©. and calling forth the 
ſtatute duty, are ineffectual, and when more ample powers 
ae given by the Highway act; the Surveyor of the 
Turnpike roads, with the approbation of the 'Truflees, 
may execute and enforce theſe powers, for the benefit of 


| the Turnpike roads, under the reftrictions in the High- 


way act. Sat. 13 Ces. 3. c. 84.5 70. 

The Highway and Turnpike acts are fimilar in the 
following particulars, viz, $72 of the Turnpike act 
anſwers to $ 79 of the Highway act 74 to 77 K 78.— 
F 7,10 73.—4 77 t074—578& 79 to 75 & 76 [except 
the former, giving 7, the latter double colts.] & 80 to 79 
—& 81 to 80.—4 82 & 83 to 81.—5 85; to 82. For all 
which ſections of the Highway act, fee before VI. (A). 

10. By Sr. 1 Geo. 2. f. 2. c. 19, To deſtroy any pub- 
lick Turnpike gate, or the rails or fences thereto belong- 
ing, ſubjects the offender to hard labour for 3 months, 
and to be publickly whipped. 

By Stat. 5 Gee. 2. c. 33, On conviction at the aſſiſes, the 
offender may be tranſported for 7 years Hand on a ſecond 
offence, or on demoliſhing any Turnpike houſe, he thall 
be guilty of felony and tranſported for 7 years. 

In both theſe caſes the proſecution mult be within 6 
months, and on the convict's returning from tran{porta- 
tion he thall ſuffer death. 

By Stat. 8 Geo. 2. c. 20, Perſons guilty of the above 
oftences, or deſtroying any chain, Ec. placed to prevent 
perſons from paſſing without paying toll, or reſcuing 
any offender, thall ſuffer death without benefit of clergy. 

The two laſt mentioned acts are made perpetual by 
frat. 27 Geo. 2. c. 16. 

By fat. 13 Geo. 3. c. 84, if any perſon ſhall commit 
any of the offences aforeſaid, or ſhall deſtroy any crane 
or machine for weighing carriages, Sc. he ſhall be tranf- 
ported for ſeven years, or committed to priſon not ex- 


_ ceeding three years at the diſcretion of the Court. 


By the laſt mentioned act it is provided, that unleſs 
the offender is convicted within twelve months, the hun- 


dred ſhall make ſatis faction for the dam iges. 
5 | HIGH. 


HIG 


HIGHWAYMEN. A reward of 40/. is given for the 


apprehending and taking of a High ; to be paid 
within a month after conviction, by the ſheriff of the 
county, &c., Stat. 4 5 W. SAM. c.8. See titles Robbery; 
Rewards. 

HIGLER, A W frequently mentioned in our ſta- 
tutes, for a perſon who carries from door to door, and ſells 
by retail, ſmall articles of proviſions, Ec. they are laid 
under various reſtraints by the ſtatute laws. So titles 
Game; Holidays; Hawkers. 

IIS TESTIBUS, Words anciently added in deeds, 
after In cujus rei teſtimonium; which witneſſes were firſt 
called, then the deed read, and their names entered 
down: but this clauſe of hizs eib in the deeds of Sub- 
jets has been diſuſed ſince the reign of King er. 8. 
Co. Lit. 6. See title Deed. 

- HINDENI HOMINES, From the Sax. Hixdene, i. e. 
Soctetas,) A ſociety of men: and in the time of the Saxons, 
all men were ranked into three c, and valued, as to 
ſatis faction for injuries, &c, according to the claſs they 
were in; the Yig claſs were valued at twelve hundred 
ſhillings, and were called Twelfhindmen : the middle clats 
valued at fix hundred ſhillings, and caller Sexhindmen : 
and the lese, at ten pounds, or two hundred ſhillings, 
called 7awyhindmen:, their wives were termed Hindas. 
Brompt. Leg. Alfred. cap. 12, 30, 31. 

HINE, $ax.] Rather perhaps Hind. A ſervant, or 
one of the family ; but is properly a term for a ſervant 
in huſbandry, and he that overſees the reit is called 
the Mafter-hine. Stat. 12 R. 2. c. 4. 

HINEF ARE, Sax. Hine, a ſervant, and five, a going 
or paſſage.) Signifies the Joſs or departure of a ſervant 
from his maſter, Dom clay. 

HINEGELD, See Hidgild. 

HIRCISCUNDA, The diviſion of an inheritance 
among hers. Sax. 

HIRD, Dome/tica wel intrinſtca familia. Inter. 
Grin. 12 Edv. 2: Ebor. 48. M$. 

HIREMAN, A Subject; from the Sax. Hiran, i. e. 


Pla. 


Obedire, to obey; or it may be one who ſerves in the 


King's hall, to guard him; from 4d, au/a, and man, 
homo. Du Freſne: Cowell. | 

HIRING, A contract by which a qualified property 
may be transferred to the Her. Hiring is always for a 
price, ſtipend, or recompence. 
ſeſſion and a tranſient property is transferred for a parti- 


culur time or uſe, on condition and agreement to reſtore | 


the goods, fc. ſo hired, as ſoon as the time is expired 
or uſe performed; together with the price or ſtipend, 
either expreſsly agreed on by the parties, or left to be 
implied by law according to the value of the ſervice. 
2 Comm. 454. See title Bailment ; Poor, (Seitlement of.) 

HIRST oz HURST), A little wood. Dome/day. 

HITH, See Abe. 

HLAFORDSOCNA, The Lard's protection; from 
the Sax. Hlaferd, dominus, and /ccn, l. bertas, Nec dominus 
homini libero hlafordſocnam prohibeat. Leg. Adel/tan, cap. 5. 

HLASOCNER, The benefit of the law ; from the 
Sax. /ega, lex, and ſocu, libertas. 

HLOTH, An unlawful company, from ſeven to thirty- 
five. Jui de hloth fuerit acct: hallo, abneget fer centum 

V19intt a del Ait emendet 5; that is, he who i is accuſed 
„Ir being at an unlawtul rout, let him purge himſelf r 


By this contract the po- 


H OR 


Jan amentatibas guet is qui 120 hidas a&fiimatur\ or, let 
him clear himſeif by a mud, which is called 4/othbota, 
Covell, 

HLOTHBOTE, A mal& ſet on him who is in a riot. 
From the Sax. hloth, turma, and bote, compenſatio. See the 
preceding article. 

HOST-MEN, An ancient gild, or fraternity at New- 
ca/tle-upon-Tyne, who dealt in ſea- coal; they are men- 
tioned Stat. 21 Fac, 1. cap. 3. See title Coals, 

HOBLERS oz HOBILERS, Habellarii.] Were light 
horſe- men; or certain tenants bound by their tenure to 
maintain a little light horſe, for giving notice of any in- 
vafion made by enemies, or ſuch like peril towards the fea 
ſide; of which mention is made in Stars. 18 Ed. 3. c. 7: 
25 Ed. 3. f. 5. c. 8. See Camd. Britan. They were to be 
Al omnem matum agiles, Sc. And we read, Duravit 
docabulum iu, ad atatem H. 8. Gentzdarmes and H- 
belours. Spelm. Pius Auimad. on 4 I f. 307 : Hobelerd, 
Ro. Parl. 21 Ed. 3. Sometimes the word ſigniſies thoſe 
who uſed bows and arrows, See Thorn Anno 1364. Cowe!. 

HOCCUS SALTIS, Seems to be a Hake, hole or leſſer 
pit of ſalt. See Domeſtay, (Wreefterſarive.) 

HOCKETTOR, or HOCQUE'TEUR, An old French 
werd for a knight of the poſt, a decayed man, a baiket 
carrier. 3 Par. nf. f. 175: Stat. Raz man.——Cowel. 

HOCK-TUESDAY-MONEY, Was a duty given to 
the landlord, that his tenants and bond-men might fo- 
lemnize that day on which che Exgliſb maſtered the Danes, 
being the ſecond Tue/cay after Case week. Corvell, See 
Hoteday. 

HOGA, HOGIUM, HOCH, A mountain or hill, 
from the Germ. Hacgb, alius; or from the Sax, HA 
Du Cange. 

HOGASTER Fogafirum.) A little hog ; it alſo ſig- 
nifies a young ſheep. Fleta lib. 2 c. 79. Ke Hopgacius. 

HOGENHINE, Sax.] See Third Night- Sam- Bind. 

HOGGACIUS, HOGGAS TER, A ſheep of the ſe- 
cond year. Regula computt domus de Farendon: MS. Car- 
tular, Abbat. Glaflion. MS. And indeed in many, eſpe- 
cially the Northern parts of Eng/and, ſheep after they 
loſe the name of lambs, are called hogs ; as in Kent, tags. 
Covell. 

HOGSHEAD, A veſſel of wine, or oil, Sc. con- 
taining in meaſure 63 gallons ; 7. e. half a pipe, and the 
fourth part of a ton. .See Hat. 1 R. 3. c. 13. 

HOGGUS, HOGIETUS, A hog or ſwine, beyond 
the growth of a pig. Chart. Antiq. 

HOGS, The keeping of hogs in any city or market 
tow is indictable as a public nuifance. Salt. 460. In- 
deed it ſeems the keeping hogs in any neighbourhood (if 
they ſtink much, ſo as to be troubleſome) is indiQable. 
See title Nuiſance : London, and the flat. 2 f. M. f. 2. 
c. 8. § 20.—8ee as to hogs and hogs fleſh, tit. Cazr/e. 

HOKEDAY, Called otherwiſe Hock Tue/\ay, dies Mar- 
tis, quam quindenam Paſchæ wvocant.] Was a day fo remark- 
able in ancient times, that rents were reſerved payable 
thereon : and in the accounts of Magdalene College in 
Ox/ad, there is a yearly allowance pro multerib:s hock- 
antibus, in ſome manors of theirs in Ham fire, where the 
men hoc the women on Monday, & comra on Tuc/lay; 
the meaning of it is, that on that day the women in mer- 
riment flop the way with ropes, and pull patiengers 
to them, deſiring ſomething to be laid out in pious uſes, 
See Hock [ue/fday- Money, 

HOLDES, 


HOL 


HOLDES, Bailiffs of a town or city, from the Sax. 
bold, i. e. ſummus preepofitns. Others are of opinion that 
it ſignifies a general; for Hold in Saxon doth alſo ſignify 
fummus imperator. Leges Alured. de Weregild's, 

HOLDING OVER A TERM, Sc. Lands were de- 
viſed to A. till 800 J. raiſed. Reſolved, that if the Heir 
at law, or he in reverſion or remainder, in caſe of leaſe 
or limitation for life, enters upon A. or on him to whom 
the lands are deviſed or limited, and expels him, it is in 
the election of him ſo expelled, either to bring his action 
and recover the meſne profits which ſhall be accounted 
parcel of the ſum, or he may re-enter and hold over till 
he ſhall levy the entire ſum, not accounting the time of 
his expulſion. But otherwiſe, if the expulſion was by a 
ſtranger. 4 Rep. 82: See titles, Im: Limitation : Ejiate. 
The expreſſion hath alſo another ſenſe, i. c. Where a 
term is expired, and premiſſes are held by the tenant or 
perſon in poſſeſſion, afterwards, againſt the will of the 
landlord, er perſon claiming the eſtate and poſſeſſion. 
By Stat. 4 Geo. 2. c. 28, In caſe any tenant for years, 


Dc. or other perſon claiming under or by colluſion with 


ſuch tenant, ſhall wifully hold over after the determina- 
tion of ſuch term, and demand mate in writing for re- 
covering poſſeſſion of the premiſſes, he ſhall pay, for the 
time he continues, at the rate of double the yearly value. 
See titles Ejefment : Diſtreſs; Rent. 


HOLM, Sax. hulmus, inſula amnica.] An ifle or fenny 
ground, according to Bede; or a river iſland. And 


where any place 1s called by that name, or this ſyllable 
1s joined with any other in the names of places, it ſignifies 


a place ſurrounded with water; as the Fla:holmes and | 


Stepholmes in the Severn near Brijlo]; but if the ſituation 
of the place is not near the water; it may then ſignify a 
hilly place; Helm in Saxon being alſo a hill or cliff, 


2 4; duobus Holmis 12 campis de Wedone.— Mau. 


Angl. Tom, 2. p. 262. 
HOLT, Sax. ] A wood : wherefore the names of towns 
beginning or ending with holt, as Buckhol?, Sc. denote that 


formerly there was great plenty of wood at thoſe places. 


HOLY-DAYS ann FASTING-DAYS. See Sar. 
I efim. 1; 3 Ed. 1. c. 51, as to holding adliſes in Lent, 


and this Dict. title ice of Aſiſe.—Stats. 2 i 3 Ed. 6. 


c. 19: 5 Elix. c. 5, as to eating fith on Fiſh days; now 
obſolete—and S. 5 V 6 E. 6. c. 3, appointing thoſe 
now called Red Letter Days. 

Fairs and markets not to be kept on Sundays and prin- 
cipal feſtivals, except four Sundays in Autumn, 27 H. 6. 
c. 5. Shoe- makers in Lond not to ſell or fit on their 
goods on Sundays, Sc. 4 Ed. 4. c. 7: I Jac. 1. c. 22. 
§. 29. (obſolete) Penalty for not reſorting to church on 
Sundays and holy-days, I Elis. c. 2. /. 14. See title Nen- 
conformijls., The 5th of November to be kept as a day 
of thankſgiving, 3 ac. 1. c. 1.—The 29th of May to be 
an anniverſary thankſgiving, 12 Car. 2. c. 14.—The zoth 
of Jan. to be kept as an anniverſary day of humiliation, 
12 Car. 2. c. 30. {| 1.—The 2d of S-p7ember to be an- 
nually kept as a faſt in Londan, 19 Car. 2. c. 3. / 28. See 
this Di. title Sunday. 


 HOLYHEAD, Rock ſalt may be uſed in its ſalt- 


works, 6 Ann. c. 12. ſe. 2. See title Navigation Ads. 
HOMAGE, Homaginn.] Is a French word derived from 
homo, becauſe, when the tenant does his ſervice to the 
Lord, he ſays, I beceme your man. Co. Lit. 64. 
The Sat, 12 C. 2. c. 24, which was made to free the 
Subject from the burthen of Knight's ſervice, and the 
2 


— 


— — 


HOM AGF. 


opprefave conſequences of tenures i capite, amongſt other 
proviſions, wholly diſcharges all tenures from the inci. 
dent of Homage; not becauſe Homage itſelf was any 


| grievance, but becauſe, though not wholly, yet it was 


more properiy an incident to Knight's ſervice, which 
that ſtatute aboliſhed. But, while Homage continued, 
it was far from being a mere ceremony ; for the per- 
formance of it, where due, materially concerned both 
lord and tenant in point of intereſt and advantage. Sce 
1 Iuſt. 67 b. inn. at length, as alſo C5 a: 67 a: 68 a: 
in the notes, and this Dict. title Teunres. 

Notwithſtanding the law on this ſubject is thus become 
obſolete, the curious reader may not be diſpleaſed with 
the following ſhert extracts relative thereto, 

In the original grants of lands and tenements by way 
of fte, the Lord did not only oblige his tenants to certain 
ſervices; but alſo took a ſubmiſſion with promiſe and 


oath, to be true to him as their lord and benefac. 


tor; and this ſubmiſſion, which is the moſt honourable, 
being from a freehold tenant, is called Homage. Sar. 
17 E. 2. l. 2. The Lord of the fee for which Homage 
is due, takes Homage of every tenant, as he comes 
to the land or fee: but women perform not Ho- 
mage but by their huſbands, as Homage eſpecially re- 


| lates to ſervice in war; and a corporation cannot do 


Homage, which is perſonal, and they cannot appear but 
by attorney : alſo a biſhop or religious man, may not do 
Homage, only fealty ; but the archbiſhop of Canterbury 
does Homage on his knees to our Kings at their corona- 
tion; and it is ſaid the biſhop of the //e of Man did 
Homage to the Earl of Derly; though Fulbee reconciles 


this, when he ſays that a religious man may do Homage, 


but may not ſay to his Lord, Ego devenio homo weſter, I 
become your man, becauſe he has profeſſed himſelf to be 
Go”s man, but he may ſay, 1 do unto you Homage, and to 
you ſhall be faith fu! and loyal. Britton, cap. 68, 
Homage, ſay the ancient authors, is either, by ligeance ; 
by reaſon of tenure: or Homage anceſtrel. | 
Homage by ligeance is inherent and inſeparable to every 


Subject, See titles Allegiance ; Oaths.— Homage by tenure is a 


ſervice made by tenants to their Lords according to their 
eltate ; and Homage ancefreh, is where a man and his an- 


ceſtors have time out of mind held their land of the lord 


by Homage; and ſuch ſervice draws to it warranty from the 
Lord, and acquittal of all other ſervices to other Lords, 
Sc. Bract. lib. 3: F. N. B. 269: Lit. Seft.8;. But, ac- 
cording to Sir Edw. Coke, there muſt be a double pre- 
ſcription for Homage anceſtrel, both in the blood of the 
Lord and of the tenant ; ſo that the ſame tenant, and his 
anceſtors, whoſe heir he is, is to hold the ſame land of the 
ſame Lord and his anceſtors, whoſe heir the Lord is, time 
out of memory, by Homage, Oc. and therefore there was 
but little land holden by Homage ance/trel. Co. Lit. 100 b. 
Though in the manor of Whitney in Hereferd/5ire, there 
was one //7/ who held lands by this tenure. Dic. 
© Homage tenure is incident to a freehold, and none ſhall 
do or receive Homage, but ſuch as have eſtates in fee- ſimple, 
or fee tail, in their own right or right of another. KV,. 
131. Seifin of Homage is ſeiſin of tealty, and infertor ſer- 
vices, Oc. And the Lord only ſhall take H-mave, and not 
the ſteward, whoſe power extends but to fealty. 4 %. 8. 
When a tenant made his Homage to the Lord, he 
was to be ungirt, and his head uncovered, and his Lord 
was to fit, and he ſhould kneel, and hold his hands 
together 


HOMAGE. 


together between his Lord's hands, and ſay; I Z-rome 
your man from this day forward, for life, for member, aud for 
worlaly bonour, and unto yeu fhall be true and faithful, and 
bear you faith for the lands that I hold of you, ſaving the 
faith that I owe to our Sovereign Lord the King: And the 
Lord fo fitting ſhould kiſs the tenant, Sc. 17 Ed. 3: 
Lit. F 85. See 2 Comm, 5 3. c. 4. 
When Sovereign Princes did Homage to each other 
for lands held under their reſpective ſovereignties, a diſ- 
tinction was always made between /ple Homage, which 
was only an acknowledgment of tenure (7 Rep. 7;) and 
liege homage, which included fealty, and the ſervices 
conſequent upon it. —Thus when Edward Il. in 1:29 
did Homage to Phillis VI. of France, for his ducal do- 
minions on that Continent, it was warmly diſputed of 
what ſpecies the Homage was to be, whether liege or 
ſimple homage. 1 Comm. 367. c. 10. 

HOMAGE JURY, A Jury in a Cœurt-Baron, cor ſiſt- 
ing of tenants that do Homage to the Lord of the fee ; and 
theſe by the Feudi/ts are called ares cui: they enquire 
and make preſentment of defaults and deaths of tenants, 
admittances, and ſurrenders, in the Lord's court, Sc. 
Kĩich. See title Court Baron. | 

HOMAGER, One that does or is bound to do H- 
age to another. . 

HOMAGIO RESPECTUANDO, Was a writ to the 
eſcheator, commanding him to deliver ſciſin of lands to 
the heir of the King's tenant, notwithſtanding his Homage 
not done. F. N. B. 269. And the heir at full age was 
to do Homage to the King, or agree with him for reſpiting 
the ſame. New Nat. Br. 563. 

HOMAGIUM REDDERE, To renounce Homage, 
when the vaſlal made a ſolemn declaration of difowning 
and defying his lord. For which, there was a ſet form 
and method preſcribed by the feudal laws. Braclou, lib. 2. 
cap. 35. ſet. 35. This is the meaning of a paſſage in 
Richardus Haſtolangſis de Bello Standard, p. 321. And of 
Mat. Paris. ſub anno 1188, Cowe!, edit. 1727. | 

HOMESOKEN, HOMSOKEN, oz HAMSOKEN, 
and HAMSOCA, From the Sax. ham, i. e. domus, 
habitatio ; and focne, libertas, immunitas.] The privilege 
or freedom which every man hath in his houſe; and 
he who invades that freedom is properly ſaid facere 
Homefoken. This we take to be what we now call - 
lary, a crime of a very heinous nature, becauſe it is 
not only a breach of the King's peace, but a breach of 
that liberty which a man hath in his houſe, which ſhould 
be his caſtle, and therefore ought not to be invaded. See 
Bra#on,lib. 3. tract. 2.c. 23: Du Cange: II. Canuti. cap, 

9: Kaſtal. 


It is alſo taken for an impunity to thoſe who commit 


this crime. V. Thorn, p. 2030. 
HOME STALL. A manfion-houſe, See Humbel. 


HOMICIDE; 


Hom1cibium.] The killing of any Human Creature: 
This is of three kinds; ufifrable, excuſable, and felonious. 
The firſt has no ſhare of guilt at all, the ſecond very 
little ; but the third is the higheſt crime againſt the law 
of nature that a man is capable of committing. 4 Comm. 
c. 14 3 ſrom whence the plan of this title, and much of 
the ſubſequent matter is extracted, 


— 


HOMICIDE, 


Offences againſt the life of a man eome under the ge- 


| neral name of Homicide, which in our law ſignifies the 


killing of a man, by a man. 1 Hawk. P. C. c. 26.4 2: 
Bratton, lib. 3. c. 4. 

I. Of Tuftifable Homicide. 

I. by wnavoidable Neceſſty, under command of the Law. 
2. By permiſſion of Law; For adwancement of Publick 
Tuftice. 
themſelves Capital, 

II. OF Excu/avle Homicide, 

Per injortinium ; er Miſadveature Se Deferidende. 
1. Il herein i ce are difluiet. 
2. Wherein they agree. 
III. Of Felnious Homicide. 
1. Self Murder; or Felo de fe. 
2. May/laughter ; Which two fhould be carefully 
3. Murder c compared with each other, 
4. Petit Treaſon, 

I. 1. JusTiriasBLE Homicine may be owing to ſome 
unavoidable nece/ity, without any will, intention, or de— 
fire, and without any inadvertence or negligence in the 
party killing, and therefore without any ſhadow of blame; 
it is either of a publick cr private nature. 

That of a puzlick nature is ſuch as is occaſioned by the 
due execution or advance ment of publick juſtice, That 
of a private nature is ſuch as happens in the juſt defence 
of a man's perſon, houſe or goods. 1 Hawk, P. C. c. 28. 
$ 3.—The firſt of theſe may happen by virtue of ſuch an 
office as obliges one, in the execution of public juſtice, to 
put a malefactor to death, who has forfeited bis life by 
the laws and verdict of his country. This is an act of 
neceſſity, and even of civil duty; and therefore not only 
juſtifiable, but commendable, where the law requires it. 
But the law muſt require it, otherwiſe it is not juſtifiable; 
therefore wantonly to kill the greateſt of male factors, a 
felon, or a traitor, attainted or outlawed, deliberately, 
uncompelled, and extrajudicially, is murder. 1 Hal. 
P. C. 497 : Brad. fol. 120. 

There mult be no malice coloured under pretence of 
neceſſity, for wherever a perſon who kills another, acts 
in truth upon malice, and takes occaſion from the ap- 
pearance of neceſſity to execute his revenge, he is guilty 
of murder. 1 Haw. P. C. c. 28. f 2: 2 Rel. Rep. 120, 121; 
Kelynge 28: Brad. lib. 3. cap. 4. 

Farther, if judgment of death be given by a judge not 
authoriſed by lawful commiſſion, and execution is done 
accordingly, the judge is guilty of murder. 1 Hawk. P. 
C. c. 28; $4: 1 Hal. P. C. 497. And upon this ac- 
count Sir Matthew Hale himſelf, though he accepted the 
place of a Judge of the Common Pleas under Cromwe!!'s 
government, (ſince it is neceſſary to decide the diſputes 
of civil property in the worlt of times,) yet declined to 
fit on the crown ſide at the Aſſiſes, and try priſogers ; 
having very ſtrong objeGions to the legality of the 
Uſurper's commiſſion ; a diſtinction perhaps rather too re- 
fined, fince the puniſhment of crimes is at leuſt as neceſſary 
to Society, as maintaining the boundaries of property, 

The judgment, by virtue whereof any perſon is put 
to death, muſt be given by one who has juriſdiction in. 
the cauſe; for otherwiſe Set Judge and officer may be 

Luilty 


For prevention of Crimes, in 


HOMICIDE-E% 


Euilty of felony. 1 Hawk. P. C. c. 28: Dalt. cap. 9d: 10 
Co. 76: 22 Ed. 4. 33a: H. P. C. 35 — And therefore if 
the Court of Common Pleas give a judgment on an ap- 
peal of death, or Juſtices of Peace on an indictment 
for treaſon, and award execution, which is executed, 
both the judge who gives, and the officers who execute, 
the ſentence are guilty of felony; becauſe the courts hav- 
ing no more juriſdiction over theſe crimes than mere pri— 
vate perſons, thejr proceedings thereon are merely void, 
and without foundation.—But if the Juſtices of Peace, 
on an indict ment for treſpaſs, arraign a man of felony, 
and condemn him, and he be executed, the juſtices only 
are guilty of felony, and not the officers who execute 
their ſentence : for the Juſtices had a juriſdiction over 
the offence, and their proceedings were irregular and 
erroneous only, but not void. 1 Hawk. P. C. c. 28. 5, 
6, and the authorities there cited. —Alfo ſuch judgment, 
when legal, muſt be executed by the proper officer, or 
his appointed deputy ; for no one elſe is required by law 
to do it, which requiſition it is, that juſtifies the Homi- 
cide, If another perſon does it of his own head, it 1s 
held to be murder : even though it be the judge himſelf. 
1 Hal. P. C. 501: 1 Hawk. P. C. c. 28: Dalt. Juſ. c. 
150. It was formerly held, that any one might as law- 


fully kill a perſon attainted of treaſon or felony, as a 


wolf or other wild beaſt; and anciently a perſon con- 
demned in appeal of death, was delivered to the rela- 
tions of the deceaſed, in order to be executed by them. 
1 Inf. 1286: 2 A. pl. 3: S. P. C. 13 4: 11 H. 4. 12 4: 
Plow. Com. 306 6: 3 Inſt. 131. But at this day, it 
ſeems agreed, if the judge, who gives the ſentence of 
death, and à forttori if any private perſon execute the 
ſame, or if the proper officer himſelf do it without lawfal 
command, they are guilty of felony. 27 4/7: 41: Bro. Ap- 
peal 6g: 1 Hawk. P. C. c. 28. 5 8, 9. This Judgment 
mult alſo be executed, ſervalo juris ordine ; it muſt pur- 
ſue the ſentence of the court, If an officer beheads 
one who is adjudged to be hanged, or wice wer/a, 


it is murder: for he is merely miniſterial, and there- 


fore only juſtified when he acts under the authority 


and compulſion of the law ; but if a ſheriff changes one 


kind of death to another, he then acts by his own au- 
thority, which extends not to the commillion of Homi- 
cide; and beſides, this licence might occaſion a very 
groſs abuſe of his power. Finch L. 31: 3 It. 52: 1 Hal. 
P. C. oi. The King indeed may remit part of a ſen- 
tence ; as in the caſe of treaſon, all but the beheading: 
but this is no change, no introduction of a new punith- 
ment, and in the cafe of felony, where the judgment is 
fo be hanged, the King (it hath been ſaid) cannot legally 
order, even a peer, to be beheaded. 3 Inf. 52, 212: See 
Fo. 267 ; where it is ſaid that if the officer varieth from 
the judgment, of bis own head, and without warrant or 
the colour of authority, he is guilty of felony at leaſt, 
if not of murder; but not if he is authoriſed by cuſtom 
or warrant from the crown. Foralthough the King can- 
not by his prerogative vary the execution, ſo as to ag- 
gravate the puniſhment beyond the intention of the Jaw ; 
vet it doth not follow, thac he who may remit part of the 
3 ad gment, or wholly pardon the offender, cannot mitigate 
his puniſhment with regard to the pain or infamy of it. 
But this doctrine is more fully conſidered in another 
place. See titles Pardon; Execution (Criminal): Fudgmen 


(Criminal) . 


2. Homicides, committed for the advancement of 
public ;u/tice, are; — Where an officer, in the execution 
of his office, either in a civil or criminal caſe, kills a 
perion that a//aulrs and reſiſts him. 1 Hal. P. C. 494 : 
1 Hawk. P. C.—If an Officer, or any private perſon, at- 
tempts to take a man charged with felony, and is re//-4; 
and in the endeavour to take him, kills him. 1 Hal. P. C. 
494.—lIn caſe of a riot, or rebellious aſſembly, the officers 
endeavouring to diſperſe the mob are juſtifiable in killing 
them, both at Common-law, and by the Riot- act, Szar. 1 
Geo. 1. c. 5: 1 Hal. P. C. 495: 1 Hawk. P. C. 161. And in 
caſe a ſtranger interpoſes to part the combatants in an 
affray, giving notice to them of that intention, and they 
aſſault him; if in the ſtruggle he ſhould chance to kill, 
this would be juſtifiable Homicide ; for it is every man's 
duty to interpoſe for the preſervation of the publick 
peace, and for the prevention of miſchief. Fo. 272.— 
Where the priſouens ina gaol, or going to gaol, aulit the 
gaoler or officer, and he in his defence kills any of them, 
it is juſtinable, for the ſake of preventing an eſcape. 
1 Hal. P. C. 496.—lf tre/paſſers in foreſts, parks, chaſes, 
or warrens, will not ſurrender themſelves to the keepers, 
they may be ſlain, by virtue of the Sat. 21 E. 1. fl. 2. 
de malefadtiribus in parcis; and 3 & 4 . EM. c. 10. 
If a perſon having actually committed felony will not 
ſuffer himſelf to be arreſted, but ſtand on his own de- 
fence, or fly, fo that he cannot poſiibly be apprehended 
alive by thoſe who purſue, whether private perſons or 
public officers, with or without a warrant from a ma- 
giltrate, he may be lawfully ſlain by them. So if even 
an innocent perſon be indied of a felony, where no felony 
was Committed, yet if he will not ſuffer himſelf to be 
arreſted by an officer who has a warrant, he may be 
lawfully killed, for there is a charge againſt him on re- 
cord, to which he is bound at his peril to anſwer. 1 Haw, 
F. C. c. 28. SF 11,12: 22 . 55: Bro. Cor. 87,89: S. 
P. C. 13: 3 luft. 221: Dall. cap. 98: H. P. C. 36: 
Crom. zo. Where a ſheriff, Oc. attempting to make a 
lawful arreſt in a civil action, or to retake one who has 
been arreſted and made his eſcape, is reſiſted by the 
party, and unavoidably kills him in the affray. 1 Hark. 
P. C. c. 28. f 17: 1 Kol. Rep. 189: H. P. C. 37: 3 Inft. 
56: Crom. 24a: Dalt cap. 98. And in ſuch caſe the 
officer is not bound to give back, but may ſtand his 
ground and attack the party, 1 Haaf. P. C. c. 28. F$ 18: 
H. P. C. 31. But no private perſon of his own autho- 
rity can arreſt a man for a ci matter, as he may for 
felony, &c. 1 Hawk. c. 28 F 19: Crom. 30 6. Neither 
can the ſheriff himſelf lawfully kill thoſe who barely fy 
from the execution of any civil proceſs. 1 Hawk. c. 28. 
$ 20: H. P. C. 37. | 

And in all theſe caſes, there muſt be an apparent 
neceſſity on the officer's ſide, viz. that the party could 
not be.arreſted or apprehended, the riot could not be 
ſuppreſſed, the priſoners could not be kept in hold, the 
deer-ſtealers could not but eſcape, unleſs ſuch Homi- 
cide were committed : otherwiſe without ſuch abſolute 
neceſſity, it is not juſtifiable, 

Laſtly, If the champions in a trial by battle, killed 
either of them the other, ſuch Homicide was juſtifiable, 
and was imputed to the juſt judgment of God, who was 
thereby preſumed to have decided in favour of the 
truth, 1 Hage. P. C. 71. See title Battel. 

| 3. Such 


3. Such Homicide as is committed for the prevention 
of any forcible and atrocious crime, is jaſtifiable by the 
law of nature; and alſo by the law of Eugland, as it 
Rood ſo early as the time of Pradfon, and as it is fince 
expreſsly declared by Szat, 24 Hen. 8. c. 5. See bred. 
fel. 155. If any perſon attempts a robbery or murder of 
another, or attempts to break open a houſe in the night 
t'me, (which extends alſo to an atiempt to burn it,) and 
ſhall be killed in ſuch attempt, the ſlayer (tail be acquit- 
ted and diſcharged. 1 Hal. P. C. 488. And not only the 
maſter of a houſe, but a lodger or a ſojourner who kills an 
aſſailant intending to commit murder or robbery, 1s 
within the protection of the law. Cro. Car. 544. This 
reaches not to any crime unaccompanied with force, as 
picking of pockets, or to the breaking open of any houſe 
in the day time, unleſs it carries with it an attempt of 
robbery alſo. 4 Comm. c. 14. 

Jiſeifiable Homicide of a private nature, in the juſt de- 
fence of a man's perſon, houſe or goods, may happen 
either by the killing of a awrorg-dver, or an znocent per- 
ſon. And firſt, the killing of a wrong-doer in the mak- 
ing of ſuch defence, may be juſtified in many caſes ; as 

where a man kills one who aſfaults him in the highway 
to rob or murder him; or the owner of a houſe, or any 
of his ſervants, or lodgers, c. kill one who attempts to 
burn it, or to commit therein murder, robbery, or other 


felony ; or a woman kills one who attempts to raviſh her; 


or a ſervant coming ſudcingly and finding bis matter 
robbed and ſlain, falls upon the murderer immediately 
and kills him; for he does it in the height of his ſur- 
priſe, and under juſt apprehenſions of the like attempt 
upon himſclf; bot in other circumſtances, he could not 
have juitißed the killing of ſuch an one, but ought to 
have apprehended him, Sc. 1 Hawk. P. C. c. 28. § 21: 
24 H. 8. ce. 5: Dall. cap. 98. 

Neither hall a man in any caſe juſtify the killing 
another by a pretence of neceſſity, unleis he were himſelf 
wholly without fault in bringing that neceſſity upon him- 
ſelf; for if a man, in defence of an injrry done by himſelf, 
kill any perſon whatſoever, he is guilty of manilaughter 
at leaſt; as where divers rioters wrong *uily with-hold a 
houſe by force, and kill thoſe who attack it from with- 
out, and endeavour to burn it. 1 Hawk. P. C. c. 28. 
$22: Crom,27 6; H. P. C. 56. 

Neither can a man juſtify the killing another in defence 
of his houſe or goods, or even of his perſon, from a bare 
private tre/pnſ5 ; and therefore he that kills another, who, 
claiming a title to his houſe, attempts to enter it by force 
and ſhoots at it, or that breaks open his windows in order 
to arreſt him, or that perſiſts in breaking his hedges after 
he is forbidden, is guilty of man-ſlaughter ; and he, who 
in his own defence kills another that aſlaults him in his 
houſe in the day-time, and plainly appears to intend to 
beat him only, is guiity of Homicide / dende, for 
which he forfeits his goods, but is pardoned of courſe ; 
vet it ſeems, that a private perſon, and, @ fortiori, an 
ofticer ot juſtice, who happens unavoidably to kill another 
endeavouring to defend himſelf from, or ſuppreſs danger- 
ous rioters, may jullify the fact, inaſmuch as he only does 
his duty in aid of public juſtice. i Auk, P. C. c. 28. 
§ 23: H. P. C. 40. 57: Cro. Car. 538 : Dalt. cap. 98. 

According to the opinion of Mr. Serjeant Hawkins, 
A perion who without provocation 15 aſſaulted by another 
in wy _ whatſoever, in ſuch a manner as plainly ſhews 
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an intent to murder him, as by diſcharging à piſtol, or 
puſhing at bim with a drawn ſword, Sc. may juflify 
killing ſach an aſſailant, as much as if he had attempied 
to rob him. 1 Hawk. P. C. c. 28. & 24 He: N. Bend 47: 
1 Ard. 41: Crom. 27 b. 28 6: Dalt. cap. cd: S. P. C. 15 4 
3 Inf. 57: Bacon 33. For other cates, vide Cro. Cor. 
338: March 5. 

The Roman Law alſo juſiifies Homicide, when com- 
mitted in defence of the chaftity either of one's ſelf or 
relations: The Fr2-f Law alſo juſtifies a woman 
killing one who attempts to raviſh her; Bac. Elm. 34: 
1 Hawk. P. C. c. 38. 21 ; and fo too, the huſband or 
father may juſtify killing a man, who attempts a rape 
upon his wife or daughter; but not if he takes them in 
adultery by conſent, for the one 15 forcible and felonicus, 
but not the other. 1 Hal. P. C. 485, 6. And there ſeems 
no doubt but the forcibly attempting a crime of a ſtill 
more deteſtible nature, may be equally reſiſted by the 
death of the unnatural aggreſivr. Fer the one uniform 
principle that runs through dur own, and all other laws, 
ſeems to be this ; that here a crime, 7 7t/elf capital, is 
endeavoured to be committed by force, it 1s lewful to 
repel that force by the death of the party attempting. 
4 Conim. c. 14. | 

In theſe inſtances of ju/iFable Homicide, it may be 
obſerved, that the Slayer is in no kind of fault whaifo- 
ever, not even in the minuteſt degree; and is therefore 
to be totally acquitted and diſcharged, with commenda- 
tion rather than blame. 1 Hawk. F. C. c. 28. 3. 


But that is not quite the caſe in excnu/able Homicide, 
the very name whereof impores ſome fault, fume error, 
or omiliion ; {o trivial however, that the law excuſes it 
from the guilt of felony, though in ſtrictneſs it judges it 
deſerving of ſame intitle degree of punitkment. See the next 
Diviſion. 


II. 1. Homtrcipe fer in:forimium z or MisanvenTuRE, 
is where a man doing a lawful act, without any intention 
of hurt, unfortunately kil's ancther : as where a man is 
at work with a hatchet, and the head thereof flies off and 
kills a ſtander- by; or where a perion gualified to keep a 
gan, 1s ſhooting at a mark, and undefignedly kills a 
man: for the act js lawiul, and the eftect is merely 
accidental. 1 Hawk, P. C. c. 29. So where a perſon 
is moderately correcting his chi:d, a matter his appren- 


tice or ſcholar, or an oftcer puniſhing a criminal, (as by 


wh:pping,) and happens to occaſion his death, it is only 
miſadventure; for the act of carrection was lawful : but 
it he exceeds the bounds of moderation, either in the 
manner, the inſtrument, or the quantity of puniſhment, 
and death enſues, it is Aan/laughter at leaſt ; and in ſome 
cafes (according to the circumſtances) murder; for the 
act of immoderate correction is unlawtul. 1 Hal. P. C. 
473, 4.— Where an officer of the impreſs ſervice in the 
navy, fires at a boat in order to bring her to, and kiils a 
man, it is impoſſible that the offender ſhould be made 
guilty of more than manſlaughter, eſpecially if he fires 
in the manner uſual upon ſuch occaſions. Corp. 8 32. 
per Ld. Mansfield. 

A tilt or a tournament, the martial diverſion” of our 
anceſtors, was however an unlawful za; and fo ate. 
boxiug and ſword-playing, the ſucceeding amuſements 
of their poſterity: and therefore if a knight in the for- 
mer caſe, or a gladiator in the latter, be killed, ſuch 
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kilting is felony of manſlaughter. But, if the King | This right of natural defence does not imply a right of 


- command, or permit ſuch diverſion, it is ſaid only to be 


miladventure; for then the act is lawful. 1 Hal. /. C. 
473: 1 Hawk, P. C. c. 29. 58. Likewiſe to whip an- 
other's horſe whereby he runs over a cd and kills him, 


is held to be accidental death in the rider, for he has done 


nothing unlawful: but it is manſlaughter in the perſon 
who whipped him; for the act was a treſpaſs, and at 
belt a piece of idleneſs of inevitably dangerous conſe- 
quence, 1 Hawk. P. C. c. 29.4, 3. 

Where one lawfully uſing an innocent diverſion, as 
ſhooting at butts, or ai a bird, Sc. by the glancing of an 
arrow, or ſuch-like accident, kills another, this is only 
Homicide by miſ- adventure. Keil. 108: Bro, Cor. 148, 


See Kelynge 41.—S0 where a perſon happens to kill another 


in playing a match of foot-ball, wreſtling, or ſuch like 
ſports which are attended with no apparent danger of 
life, and intended only for the trial, exerciſe and im- 
provement of the ſtrength, courage and activity of the 
parties. Keilv. 108, 136: Crom. 29 a: 11 H. 7. 23a: 
1 Hawh, P. C. c. 29. 58 6, 7, 8. a a 

In general, if death enſues in conſequence of an idle, 
dangerous, and unlawful ſport, the ſlayer is guilty of man- 


. Naughter, and not miſad venture only, for theſe are un- 


lawful acts. 1 Hawk. P. C. c. 29. 9: 1 Hal. P. C. 472: 
Foe. 261. Thus, l a man kills another by ſhooting at a 
deer, c. in a third perſon's park, in the doing whereof he 
is a treſpaſſer; or by ſhooting of a gun, or throwing ſtones 
In a city or highway, or other place where men uſually, 


reſort, by throwing ſtones at another wantonly in play, 


which is a dangerous ſport, and has not the leaſt appear- 
ance of any good intent; or by doing any other ſuch idle 


action as cannot but indanger the bodily hurt of ſome one 
or other; or by tilting or playing at hand-ſword without 


the King's command; or by parrying with naked ſwords, 


covered with buttons at the points, or with ſwords in the 


ſcabbards, or ſuch like raſh ſports, which cannot be uſed 
without the manifeſt hazard of life, he is guilty of man- 
ſlaughter. 1 Hawk. P. C. 29. $9: H. P. C. 31, 32, 58: 
Hob. 134. But fee poſt III. 

Where the defendant came to town in a chaiſe, and 
before he got out of it, fired his piſtols, which by accident 


killed a woman, King, Ch. J. ruled it to be manſlaugh- | 


ter. Str. 481. 
Homicide, in defence, or Se dift ndendo. upop a ſud- 
den affray, is alſo excuſable, rather than juſtifiable, by the 


Eng liſb law. This ſpecies of ſelf-defence mult be diſtin- 


geiſhed from that al:cady mentioned, ante J. 3, as calcu- 
lated to hinderthe perpetration of acapital crime; which 
is not only a matter of excuſe, bur of juſtiſication. But 


the ſelf-defence, which we are now ſpeaking of, 1s that 
whereby a man may protect himſelf from an aſſault or 


the like, in the courſe of a ſudden brawl or quarrel, by 
killing him who aſſaults him. And this is what the law 
expreſſes by the word chance-medley, or (as ſome rather 
chooſe to write it) chaud-medley; the former of which in its 


etymology ſignifies a caſual affray, the latter an affray in 


the heat of blood or paſſion, both of them of pretty much 
the. ſame import; but the former is in common ſpeech 
too often erroneoully applied to any manner of Homicide 
by miſadventure; whereas it appears by the Sat. 24 Heu. 


8. c. 5, and our ancient books (Staun. P. C. 16, ) that it is 


properly applied to ſuch killing as happens in ſelf-defence, 


upon a ſudden rencounter. 3 If. 55, 7: Fe. 275, C. 


© 


| 


attacking: for, inſtead of attacking one another for in- 
Juries paſt or impending, men need only have recourſe 
to the proper tribunals of jultice: they cannot therefore 


legally exerciſe this right of preventive defence, except in 


ſudden and violent caſes, when certain and immediate 
ſuffering would be the conſequence of waiting for the 
afſiſlance of the law, Wherefore to excuſe Homicide, by 
the plea of ſelf-deſence, it muſt appear that the ſlayer 
had no other poſſible (or, at leaſt, probable) means of 
eſcaping from his aſſailant. | 

It is frequently difficult to diſtinguiſh this ſpecies of 
Homicide (upon chance-med!cy, in ſel f. defence,) trom that 
of man- laughter, in the proper legal ſenſe of the word. 
3 Iuſt. 55. But the true criterion between them ſeems 
to be this: when both parties are actually combating at 
the time when the mortal ſtroke is given, the {layer is 
then guilty of man- ſlaughter: but if the ſlayer hath not 
begun to fight, or (having begun) endeavours to de- 
eline any farther ſtruggle, and afterwards being cloſely 
preſſed by his antagoniſt, kills him to avoid his own 
deſtruction, this is Homicide excuſable by ſelf defence, 
Faſt. 277. For which reaſon the law requires, that the 
perſon who kills another in his own defence, ſhould 
have retreated as far as he conveniently or ſafely can, 
to avoid the violence of the aſſault, before he turns upon 
his aſſailant; and that not fictitiouſly, or in order to watch 
his opportunity, but from a real tenderneſs of ſhedding 
his brother's blood. And though it may be cowardice, in 
time of war between two independent nations, to flee 
from an enemy; yet between two fellow-ſubje&s, the 
law countenances no ſuch point of honour : becauſe the 
King and his Courts are the wvindices injuriarum, and will 
give to the party wronged all the ſatistation he deſerves. 
1 Hal. P. C. 481, 3. The party aſſaulted mult therefore 
flee as far as he conveniently can, either by reaſon of ſome 
wall, ditch, or other impediment, or as far as the fierce- 
neſs of the aſſault will permit him, for it may be ſo fierce 


as not to allow him to yield a ſtep, without manifeſt dan- 


gerof his life, or enormous bodily harm ; and then, in his 
defence, he may kill his aſſailant inſtantly. 1 Hal. P. C. 483. 
And as the manner of the defence, fo is alſo the time 
to be conſidered: for if the perſon aſſaulted does not fall 
upon the aggreſſor till the affray is over, or when he is 
running away, this is revenge and not defence. Neither 
under the colour of felf-detence, will the law permit a 
man to ſcreen himſelf from the guilt of deliberate mur- 
der: for if two perſons A. and B, agree to fight a due], 
and A, gives the firſt onſet, and B, retreats as far as he 
ſafely can, and then kills A, this is murder; becauſe of 
the previous malice and concerted deſign. 1 Hal. P. C. 
479. But if 4. upon a ſudden quarrel aſſaults B, firit, 
and upon B. 's returning the aſſault, 4, really and bond 
fide flees, and being driven to the wall, turns again upon 
B, and kills him; this may be /e defendendo, according 
to ſome of our writers. 1 Hal. P. C. 482: 'Though others 
have thought this opinion too favourable ; inaſmuch as 
the neceſſity, to which he is at laſt reduced, originally 

aroſe from his own fault. 1 Hawk. P. C. c. 29.4 17. 
And ut is now agreed, that if a man ſtrike another upon 
malice prepenſe, and then-fly to the wall, and there kill 
him ia his own defence, he is guilty of murder. 1 Haut. 
P.C. c. 49. $49: S. P. C. 15 4: Crom. 28 4: Dak. 
cap. 98: Kelynge 58; H. P. C. 42. See poli, III. 3. 
1 h Under 
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Under this excuſe, of ſelf-defence, the principal civil 
and natural Relations are comprehended ; therefore ma- 
ſter and ſervant, parent and child, huſband and wife, 
killing an aſſailant in the neceſſary defence of each other 
reſpectively, are excuſed ; the act of the Relation aſliſt- 
ing being conſtrued the ſame as the act of the party him- 
ſelf. 1 Hal. P. C. 484. 

Homicide, /e defendendo, or by ſelf-defence, ſays Hawkins, 
ſeems to be, where one who has no other poſſible means 
of preſerving his life from one who combats with him on 
a ſudden quarrel, or of defending his perſon from one who 
attempts to beat him, (eſpecially if ſuch attempts be made 
upon him in his own houſe) kills the perſon by whom he 
is reduced to ſuch an inevitable neceſſity. 1 Hawk. P. C. 
e. 22.4 13, Oc: H. P. C. 40: S. P. C. rg. 

And not only he who on an aſſault retreats to a wall, 
or ſome ſuch ſtreight, beyond which he can go no further 
before he kills the other, is adjudged by the law to ac 
upon unavoidable neceſſity: but alſo he who being a- 
ſaulted in ſuch a manner, and in ſuch a place, that he 
cannot go back without manifeltly indangering his life, 
kills the other without retreating at all. 1 Ha. P. C. 
c. 20. $14: Bro. Coro. 125: 43 Af. 31: 3 I. 56: H. 
P. C. 41. | 

And notwithſtanding a perſon, who retreats from an 
aſlault to the wall, give the other divers wounds in his re- 
treat, yet if he give him no mortal one till he get thither, 
and then kill him, he is guilty of Homicide /e defendendo 
only. 1 Hawk. P. C. c. 29. $15: H. P. C. 41: Crom. 28: 
S. . C. 15 a. 

And au officer who kills one that reſiſts him in the 
execution of his office, and even a private perſon that 
kilis one who feloniouſly aſſaults him in the highway, 
mav juſtify the fad without ever giving back at all. 
1 Hau. P. C. c. 29. $16: H. P. C. 41: 3 Inſt. 56: 
Crom. 28 a. 

There is one ſpecies of Homicide / deſendendo, where 
the party flain is equally innocent as he who occafions 
his death: and yet this Homicide is alſo excuſable from 
the great univerſal principle of ſelf-prefervation, which 
prompts every man to ſave his own life preferable to that 
of another, where one of them mult inevitably periſh. 
As, among others, in that caſe mentioned by Lord 
Bacm, where two perſons being ſhipwrecked, and getting 
on the ſame plank, but finding it not able to fave them 
both, one of them thruſts the other from it, whereby he 
is drowned. He who thus preſerves his own life at the 
expence of another man's, is excuſable, through un- 
avoidable neceſſity, and the principle of ſeit-detence ; 
lince their both remaining on the ſame weak plank is a 
mu*ual, though innocent, attempt upon, and endangering 
of each other's life. See Bac. Elem. c. 5: 4 Comm. c. 14. 

2, The circumilances wherein theſe two ſpecies of 
Homicide,. by miſadventure aud ſelf defence, agree, are 
in the 4am? and prniſoment. 


TOS So — + 


{ 


For the law feis jo high a | 


value upon the life of a man, that it always intends | 
lome milbehaviour in the perſon who takes it away, 


unleſs by the command or expreſs permiilion of the law. 


la the caſe of miſadventure, it preſumes negligence, 


or at leait a want of ſufficient caution in him who was fo 
unfortunate as to commit it; who is therefore not al- 
together faultlefs. And as to the necefſity which ex- 
cules a man who kills another /e derendendo, Lord Bacen 
entitles it sec], culpabilis, and thereby diſtinguiſhes it 


| 


guiltleſs. 


from the former neceſſity of killing a thief or a malefac: 
tor. Bac. Elm. e.g. For the law intends that the quar- 
rel or aſſault aroſe from ſome unknown wrong, or ſome 
provocation, either in word or deed : and ſince, in quar- 
rels, both parties may be, and uſually are, in ſome fault, 
and it ſcarcely can be tried who was originally in the 
wrong, the law will not hold the ſurvivor entirely 
But it is clear, in the other caſe, that where 
I kill a thief that breaks into my houſe, e ciginal 
fault can never be upon my fide. The lu befides may 
have a farther view, to make the crime cf Homicide more 
odious, and to caution men how t!:-y venture to kill 
another upon their own private judgment, by ordaining 
that he who ſlays his neighbour, iht an expreſs war- 
rant from the law fo to do, mall in no caſe be abſolutely 
free from guilt, 

The Penaity inflicted by our laws in theſe caſes is ſaid, 
by Sir Edward Coke to have been antiently no lefs than 
death; 2 % 248, 315; which however is wich reaſon 
denied by later and more accurate writers. 1 Hal. P. C. 
425: 1 Hark. P. C. c. 29. 5 20: Fl. 282. Sc. It ſeems 
rather to have conſiſted in a forfeiture, ſome ſay of all 
the goods and chattels, others of only part of them, by 
way of fine or weregi/d: which was probably diſpoſed of, 
in pios aut, according to the humane ſuperſtition of the 
times, for the benefit of e ſoul, who was thus ſuddenly 
ſeat to his account, with all his imperfections on his 
head.“ Fo .287. But that reaſon having long ceaſed, and 
the penalty (eſpecially of a total forfeiture) growing more 
ſevere than was intended, in proportion as perſonal pro- 
perty has become more conſiderable, the delinquent has 
now, and has had as early as our records will reach, a 
pardon, and a writ of reſtitution of his goods as a matter 
cf courſe and right, only paying for ſuing out the ſame. 
Foft. 283: 2 Hawk, P.C.c.37.% 2. And indeed to 
prevent this expence, in caſes where the death has noto- 
riouſly happened by miſadventure cr in ſelf defence, the 
Judges will uſually permit, (if not direct) a general ver- 
dict of acquittal. %,. 288. 

It ſeems clear that neither of theſe Homicides, by 
miſadcentrere or /e d. fendendu, are felonious, becauſe they 
are not accompanied with a felonious intent, which 1s 
nece:fary in every felony. 1 Hawk, P. C. c. 29. § 19: 
3 Inſt.56: 2 Iaft. 149. 

And from hence it feems plainly to follow, that they 
were never puniſhable with loſs of life: And the fame 
alſo farther appears from the writ De odio & gd, by vir- 
tue whereof, it any perſon committed for killing another, 
were found guilty of either of theſe Homicides, and no 
other crime, he might be bailed; and indeed it ſeems to 
be again natural juitice to condemn-a man to death, ſor 
what is owirg rather to his misfortune than his fault. 
1 Haut. P. C. c. 29. F 20. 

lt is true indeed, that ſome of our beſt authors have 
argued from the ſtatute of 1aribridge, ch. 26, which 
enacts, chat murdrrm de cetero non adjudicetur, ubi infor- 
tnnium tantummedo adjudicatum e, Sc. that, before this 
Ratute, homicides by miſadventure, or /e de/endendo, were 
adjudged murder, and canſequently punithed by death, 
i Hah, P. C. c. 29. C21: 2 f. 56: S. P. C 16. 

But to this it may be anſwered, that murder in thoſe 
days ſignified only the private killing of a man, by one 
who was neither ſeen nor heard by any wirneſs; fer 
which the oftender, if found, was to be tried by ordeal, 
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and if he could not be found, the town in which the 
fact was done, was to be amerced ſixty- ſix marks, unleſs 
it could be proved that the perſon killed was an Eu— 
gliſaman: otherwiſe it was preſumed he was a Daze or 
Norman, who in thoſe days were often privately made 
away with by the Eugliſs. And it being a doubt whether 
Homicide by miſadventure, Sc. were to be eſteemed 
murder in this ſenſe, it ſeems to have been the chief 
intent of the makers of this ſtatute to ſettle this queſ- 


tion. 1 Hawk. P. C. c. 29. % 22: Bradt. 1346; 135 a: 


Kelynge 121. 

However it is certain, that notwithſtanding neither of 
theſe offences be felonies, yet a perſon guilty of them is 
not bailable by 7#/tices of peace, but muſt be committed 
till the next coming of the Juſtices of eyreor gaol-delivery. 
1 Habt. P. C.c,29.% 23: H. P. C. 98, 99: 2 Inſt. 315: 
Dalt. cap. 98. But ſuch offender may be brought up by 
Babeas corpus, before any of the twelve judges, and bailed. 

Indeed, anciently a perſon committed for che death of 
a man, might ſue out the writ & odio & atid, which by 


Magna Charta c. 16, is grantable without fee; and if 


thereon, by an inqueſt taken by the ſheriff, he were 
found to have done the fact by miſadventure, or /e de- 
Fendends, he might be mainpriſed by twelve men, upon 
the writ dz penendo in bailium. Put ſuch writs and en- 
quiries were taken away by the ſtatute of Glouce/ter, c. 9. and 
H. 28 Ed. 3.c.9, and though perhaps they were again re- 
vived by St. 42 Ed. 3. c. 1, which makes all ſtatutes con- 
trary to Magna Charta void, yet at this day they ſeem to be 
obſolete, and, indeed, uſeleſs; inaſmuch as the party may 
probably be ſooner delivered in the uſual courſe, by the 
coming of the Jullices of gaol-delivery. 1 Hart. P. C. 
c. 29.9 24: S. P. C. 27 g: 2 nfl. 43, 315: 9 Co. 56: Co. 
Bail aud Mainprize, c. 10. 

It is alſo agreed, that no one can excuſe the killing 
another, by ſeuing forth in a ſpecial plea, that he did it 
by mifadventure, or / defendendo, but that he muſt plead 
Not guilty?, and give the ſpecial matter in evidence. And 
that wherever a perſon is found guilty of ſuch Homicide, 
either by a ſpecial indictment for the ſame, or by a ver- 
dict ſeiting forth the circumſtances of the caſe on a gene- 
ral indietment of murder or Homicide, he ſhall be diſ- 
harged out of priſon upon bail, and forfeit his goods : 
But, that upon removing the record by certiorari into 
Chancery, he ſhall have his pardon of courſe, without 


ſtaying for any warrant from the King to that purpoſe. 


1 Hawk. P. C. c. 29. 5 25: 4H. 7. 24: Keilw. 53 4; 
108 5: 2 11, 316: S. P. C. 15 6; 166: Dall. cap. 96, 
98: F. N. B. 246. C. H. | 


HI. FeLoxtous Homrcipe, is an act of a very 
different nature from the former, being the kiiling of a 
human creature, of any age or ſex, without juſtification 
or excuſe, This may be done either by killing one's 
ſelf or another perſon. 


1. SeLr-Murpes, is ranked among the higheſt 
crimes, being a peculiar ſpectes of felony ; a felony com- 
mitted on one's ſelf. The party mult be of years of 
diſcretion, and in his ſenſes, elle it is no crime. But 


this excuſe ought not be ſtrained to that length, to which 


our Coroners' Juries are too apt to carry it, dig. that the 
very act of ſuicide is an evidence of inſanity; as if every 
man, who acts contrary to reaſon, had no reaſon at all: 
for the ſame argument would prove every other crimina! 


non compos, as well as the ſelf- murderer. The law very 
rationally judges, that every melancholy or hypochon- 
driac fit does not deprive a man of the capacity of 
diſcerning right from wrong, and therefore if a real 
lunatic kalls himſelf in a lucid interval, he is flo de ſe as 
much as another man. 1 Hal. P. C. 412. 

As to the puniſhment which human laws infli& on this 
crime; they can only act upon what he has left behind 
him, his reputation and fortune: on the former, by an 
ignominioas burial in the highway, with a ſtake driven 
through his body ; on the latter, by the forteiture of all his 
goods and chattels to the King. 

In this, as well as all other felonies, the offender muſt 
be of the age of diſcretion, and C7205 mentis; and 
therefore, an infant killing himſelf under the age of 
diſcretion, or a lunatick during his lunacy, cannot be a 
frlo de fe. 1 Hawk. P. C. c. 27.4 1: Cem. 30 a,b; 31a: 
H. P. C. 28: Dalt. cap. 92: 3 Inſt. 54. 

Our laws have always had ſuch an abhorrence of this 
crim?, that not only he who kills himſelf wich a deliberate 
and dre purpole of, ſo doing, but alſo in ſome caſes he 
who maliciouſly attempts to kill another, and in purſa- 
ance of ſuch an attempt unwillingly kills himſelf, ſhall 
be adjndged in che eye of the law a ee de /o; for where- 
ever death is cauſed by any act done with a murderous 
intent, it makes the offender a murderer; 1 Haws4. P. C. 
c. 27. 9 4: Dall. cap. 92, 144: 44 E. 3. 44: 44 Af, 55: 
D Cenis, 143: . F. C. 16: fi. F. C. 28, 29: Pult. 
1196: Con. 28. 

He who kills another upon his deſire or command, is 
in the judgment of the law as much a murderer, as if he 
had done it merely of his own head; and the perſon 
killed is not looked upon as a Ve de, inatmuch as his 
aſlent was merely void, being againſt the law of God 
and man. 1 Hawk. P. C. c. 27.4 6: Keil. 136: Mor 754, 

Further as to what a Tele de je ſhall forteit, it ſeems 
clear, that he ſhall forfeit all chattels real or perſonal 
which he hath in his own right; and alſo all chattels 
real whereof he is poſſeſſed either jointly with his wife, 
or in her right; and alſo all bonds and other perional 
things in action, belonging ſolely ro himſelf; and alſo 
all perſonal things in action, and, as ſome ſay, entire 
chattels in poſſeilion to which he was intitled jointly 
with another, on any account, except that of merchandize. 
But it is faid, that he ſhall forfeit a motety only of ſuch 
joint chattels as may be ſevered, and nothing at all of 
what he was poſſefled of as executor or admiaitrator. 


I Hawk, P. C. c. 27. $. 7. However the blood of a fel» ve 


ſe is not corrupted, nor his lands of inhetitance forleited, 
nor his wife barred of her dower. 1 Zaw4. P. C. c. 27. 
$ 8: Plowd. Com. 261 6: 262 4: 1 Hal, P. C. 413. 

Not any part of the perſonal eſtate is veſted in the 
King, before the ſelf- murder is found by ſome inqui- 
ſition ; and conſequently the forfeiture thereof, is ſaved by 
a pardon of the offence before ſuch finding. 5 Co. 110 5 : 
3 inſt. 54: 1 Saund, 362: 1 Sid. 150, 162. But if there 
be no fuch pardun, the whole 1s forfeited immedi. 
azely after ſuch inquiſition, from the time ſuch mortal 
wound was given, and all intermediate alienations are 
avoided. Plowd. Com. 260: H. P. C. 29: 5 Co. 110. And 
ſuch inquiſitions ought to be by the Coroner ſuper vim 


corporis, if the body can be found; and an inquiſition ſo 


taken, as ſome ſay, cannot be traverſed. H. . C. 29: 3 
Inſt. 55. See 1 Hawk, P. C. c. 27. §9, 10, 11. 
2 


But 
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But if the body cannot be found, fo that the coroner» 
who has authority only /uper viſum corgoris, cannst pro- 
ceed, the inquiry ty be by Juttices of peace; (who by 
their commiſtion have a general power to inquire of all 
felonies ;) or in the King's Bench, if the iclony were 
committed in the county where that court fits; and ſuch 
inquiſitions are traverſable by the executor, Cc. 1 Het. 
PC c $9.4 181 36 go: HPC 29; 2 Lev. t4t: 

Alſo all inquifitions of this offence being in the na— 
ture of inditmen's, ovght particularly and certainly to 
ſet forth the circumſtances of the fact; and in the con- 
cluſion add, that the party in.ſuch manner murdered 
himſelf. 1 Hawk. P. C. c. 27. 13: 3 Lev. 140: 3 Mod. 
100: 2 Lev. 152. Yet if it be full in ſubſtance, the 
coroner may be ſerved with a rule to amend a defect in 
form. 1 Sid. 225, 259: 3 Mod. 101: 1 Keb. go: 1 Hauk. 
F. C. c 27-4 5: | a 

By the rubrick in the Common Prayer, before the 
burial office, (confirmed by ſtat. 13 & 14 Car. 2. c. 4.) 
perſons who have laid violent hands upon themſelves, 
tha!l not have that oifice uſed at their interment.— See 
further on this ſubject this Di. tit. Felo de je. 


The other ſpecies of criminal Homicide is that of 
killing another man. But in this there are alſo degrees 
of guilt, which divide the offence into Ma/lghter, and 
Murder. The difference between which may be partiy 
collected from what has been incidentally mentioned in 
the preceding articles; and principally conſiſts in this, 
that 1n-/laughter (when voluntary) ariics from the ſudden 
heat of the paitions ; Murder from the wickedneis of the 
heart, 


2. MansLAUGATER is therefore thus defined; The 
. wile:auful killing of another, without malice, either expreſs or 
implied: which may be either voluntarily, upon a /udlen 
heat; or involuntarily, but in the commiſſion of ſome un- 
laat f af. 1 Hal. P. C. 466. And hence it follows, that 
in Manſlaughter there can be no acceſſories before the 
fact; becauſe it muſt be done without premeditation. 

As to the firſt, or voluntary branch: if upon a ſudden 
quarrel two perſons fight, and one of them kills the other, 
this is Manſlaughter : and ſo it is, if they, upon ſuch an 
occaſion go out and fight in a field; for this is one con- 
tinued act of paſſion, and the law pays that regasd to 
human frailty, as not to put a haſty and deliberate act 
upon the ſame footing with regard to guilt. 1 Haw. P. C. 
c. 31. § 29, 30. So alſo if a man be greatly provoked, 
as by pulling his noſe, or other great indignity, and im— 
mediately kills the aggreſſor, though this is not excuſa- 
ble /e defendende, ſince there is no abſolute necelli:y for 
doing it, to preſerve himſelt; yet neither is it murder, 
for tnere is no previous malice ; but it is Manſlaughter. 
K-lyng. 135. But in this, and in every other caſe of 
Homicide, upon provocation, if there be a ſufficient 
cooling- time for paſſion to ſubide and reaſun to interpoſe, 
and the perſon fo provoked afterwards kills the other, 
this is deliberate revenge, and not heat of blood, and 
accordingly amounts to murder. J. 296. So if a man 
takes another in the act of adultery with his wife, and 
kills him directly upon the ſpot; this is not abſolutely 
ranked in the claſs of juſtiiable Homicide, as in caie of 
a forcible rape, but it is Manſlaughter, 1 Hal. P. C. 4859. 
It is however the loweſt degree of it, and therefore in 
ſuch a caſe, the court directed the burning in the hand 


q 


{ 


to be gently infliled, becauſe there could not be 2 
greater provocation. Raym. 212. Manſlaug iter therefore 
on ſudden provocation differs frota Excuſable Homicide 


/e defendenda in this: that in one cafe there is an appa- 


rent neceflity, for felf-prefervation, to kill the aggreſſor; 
in the other no neceility at all, being only a ſudden act 
of revenge. 4 Comm. c. 14. 

The ſe.ond branch, or inv9/untary Manſlaughter differs 
alſo from Homicide excuſable by miſadventure, in this; 
that miſad venture always happens in conſequence of a 
lawful act, but this ſpecies of man{laughter in conſequence 
of an unl:wful one. As if two perions play at ſword 
and buckler, unleſs by the King's command, and one 
of them kills the other, this is manſlaughter, becauſe 
the original act was unlawful; but it 15 not murder, for 
the one had no intent to do tae other any perfonal mil- 
chief. 3 I,. 55. So where a perſon does an act, lawful 
in itſelf, but in an unlawtul manner, and without due 
caution and circumſpection: as when a workman flings 
down a Rone or piece of timber into the ſtreet, and kills 
a man; this may be either mifadventure, manſlaughter, 
or murder, according to the circumktance under which 
the original act was done; if it were in a country vil- 
lage where few paſſengers are, and he calls out to all 
people to have a care, it is miladventure only; but if it 
were in Lenden, or ether populous town, where people 
are continually patting, it is manſlaughter, though he 
gives loud warning; and murder, it he knows of their 
paſſing, and gives no warning at all, for then it is ma- 
lice againſt all mankind. Kd. 43: 3 IA. And, in general 
when an involuntary killing happens in conſequence of 
an unlawful act, it will be either murder or manſlaughter 
according to the nature of the act which occaſioned it. 
If it be in proſecution of a felonious intgnt, or in it's 
conſequences naturally tended to blood ſhed, it will be 
murder; but if no more was intended than a mere civil 
treſpaſs, it will only amount to mau ſlaughter. 4 Comm. 
c. 14. See pot. 3. more at large. 

Our ſtatute law has ſeverely animadverted on one 
ſpectes of criminal negligence, whereby the death of a 
man is occaſioned. For by Sat. 10 Geo 2. c. 31, if any 
Waterman between Graveſend and Hin{/or receives into 
his boat or barge a greater number of perſons than the 
act allows, and any paſſenger ſh.}l then be drowned, ſuch 
waterman is guilty (not of manflaughter, but) of felony; 
and ſhall be tranip ried as a felon. 

Next as to the Puniſhment of this degree of Homicide : 
the crime of manilaughter amounts to felony, bur within 
the benefit of clergy; and the offender ſhall be burat in 
the hand, and forteit all his goods and chattels. 

But there is one ſpecies of maaſlaughter, which is 
puniſhed as murder, the benetit of clergy being taken 
away from it by ſtatute; namely, the oſtence of mor- 
tally /abing another, though done upon ſudden provo- 
cation. For by fiat. 1 Jac. I. c. 8, when one thus or 
itavs another, who has not then a weapon drawn, or who 
hath not then firſt fixicken the party Nabbing, ſo that he 
dies thereot within fix months after, the offerder ſhall 
not have the benefit of clergy, 12594 be did it not of ma- 
lice afirethougtt, This ſtatute was made en account of 


the frequent quarrels, and ſtabbing with thort dag gers, 
between the Scorch and the EN ib, at the àccehon of 
mes the Firſt; and, being tnereiore of a temporary 
nature, ought perhaps to have expired WKA the wiicmef 
which 
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which it meant to remedy. 1 Lord Raym. 140. It was 

owe ver continued indefinitely by &. 3 Car. 1. c. 4: and 
by Hat. 16 (or 7) C. 1. c. 4, till ſome other act ſhall be 
made touching the continuance or diſcontinuance there- 
of.—It ſeems that in point of ſolid and ſubſtantial juſtice, 
it cannot be ſaid that the mode of killing, whether by 
ſtabbing, ſtrangling, or ſhooting, can either extenuate 
or enhance the guilt; unleſs where, as in the caſe of 
poiſoning, it carries with it an internal evidence of cool 
and deliberate malice. But the benignity of the law 
hath conſtrued the ſtatute ſo favourably in behalf of the 
Sabject, and ſo ſ{triAly when againſt him, that the offence 
of ſtabbing now ſtands almoſt upon the ſame footing, 
as it did at the Common-law. Fo. 299, 300. Thus, 
(not to repeat the caſes before mentioned, of ſtabbing 
an adultereſs, Se. which are barely manſlaughter, as 
at Common-law) in the conſtruction of the ſtatute it 
hath been doubted, whether if the deceaſed had ſtruc k 
at all before the mortal blow given, his does not take it 
out of the ſtatute, though in che preceding quarrel the 
ſtabber had given the firſt blow; and it ſeems to be the 
better opinion, that this is not within the ſtatute. o/. 
301: 1 Hawk. P.C.c.30.4$ 6. Alſo it hath been re- 
ſolved, that the killing a man by throwing a hammer or 
other blunt weapon is not within the ſtatute; and whe. 
ther a ſhot with a piſtol be ſo or not, is doubted. 1 Hal. 
F. C. 470. And if the party ſlain had a cudgel in his 
hand, or had thrown a pot or a bottle, or diſcharged a 
piſtol at the party ſtabbing, this is a ſufficient having a 
weapon drawn on his fide within the words of the ſtatute. 
1 Hawk. P.C.c.30.48. 

Ir is generally holden, that this flatute is but declara- 


tive of the Common law, and in the conſtruction thereof, 


the following points have been alſo reſolved. 1 B. 87 : 
Kelynge 55. 

That he who aQually gives the ſtroke, and not any 
of thoſe who may be ſaid to do it by conſtruction of law, 
as being preſent, and aiding and abetting the fact, are 
within the ſtatute ; from whenze it follows, That it it 
cannot be proved by whom the ſtroke was given, none 
can be found guilty within the flatute. 1 Hawk. P. C. c. 
30.47: H. P. C. 58: Aleyn 44. 

That there is no need to lay the concluſion of the 
indictment contra formam fatuti, becauſe the ſtatute makes 
no new offence, but only takes away the privilege of 
clergy from an old one, and leaves it ta the judgment of 
the Common law; from whence it follows, that a perſon 
indidted on the ſtatute, may be found guilty of man- 
laughter generally. Alſo from the ſame ground it hath 


been reſolved, That if an indiftment lay, and a verdict 


alſo find, a ſact to be contra formam ſtatuli, which cannot 
poliibly be ſo, as that A. and H. aided and abetted C. can 


for mam flatuti, yet neither ſuch indictment nor verdict 


are void; but 4. and B. ſhall be dealt with in the ſame 
manner as they ſhould have been, if theſe words contra 
forman fl aluti had been wholly omitted, becauſe the ſub- 
ſtance of the indi&tment being found, they may be reject- 
ed as ſenſeleſs ard ſurpluſage: And, 4 forttori, therefore it 
is certain, that they ſhall do no hurt co an indictment cr 
verdict containing a fact which may be within the ſtatute, 
1 Hack. P. C. c. 30 $9: H. P. C. 58, 266: An 47: 
Cro. Jac. 283. 

That, as theſe words, cortra fermam flatuti, do not 
vitiate au indictment which would be good without them; 


— — — 


ſo alſo, they will not ſupply a defect in a vitious one, 
which does not ſpecially purſue the ſtatute. 1 Hawk. P. C. 
c 30. 5 10: H. P. C. 58. 

A priſoner whoſe caſe may be brought within this 
ſtatute, is commonly arraigned upon two indictments, 
one at Common law for murder, and the other upon the 
ſtatute. Fo. 299.— But the ſame circumitances which 
at Common-law will ſerve to juſtify, excuſe or alleviate 
a charge of murder, have always had their due weight in 
proſecutions, grounded on this ſtatute. 7% 298 —As 
where a huſband ſtabs an adulterer whom he ſeizes in the 
act. 1 Veut. 158: Raym. 212.— Or where a man is aſ- 
ſaulted by thieves in his houſe, the thieves having no 
weapon drawn, nor having ſtruck him; and he ſtabs one 
of them. Stra. 469. Or where an officer entering vio- 
lently into the chamber of a gentleman to arreſt him, 
but without announcing the purpoſe for which he came, 
is tabbed by the gentleman with his ſword. Xl. 136: 
1 Hale 470: Sy. 467.—Or where upon an outcry of thieves 
a perſon who had innocently hidden himſelf in a cloſet, 
was miſtaken for the thief and ſtabbed in the dark. See 
1 Hale 42, 474: Co. Car. 538: V. Jon. 429: Kely. 136; 
and many other inſtances of this kind which were held 
not to be within the ſtatute, 1 Hawk. P. C. c. 30. in u. 


3. The term of MurDper (as a crime) was antiently 
applied only to the /ecre? killing of another; Dial. de 
Scacch. J. 1. c. 10; which the word mverda fignihes in the 
Teutonic language; and it was defined, ** bomicidium 
quod, nu!lo vidente, nuilo ſciente, clam perpetratur : Glanv. lib. 
14. c. 3: for whick the vill wherein it was committed, 
or (if that were too poor) the whole hundred, was liable 
to a heavy amercement ; which amercement itſelf was 
alſo denominated murdrum. Brad. l. 3. tr. 2. Cc. 15.47% 
Hat. Marl. c. 26: Foft. 281. The word murgre in our 
old atutes alſo ſignified any kind of concealment or 
ſtifling: So in the (tat. of Exeter, 14 E. 1. ** je riens ne 
celerai ne ſuffrerai etre cele ne murdre.”” which is thus tranſ- 
lated in Feta, I. 1. c. 18. F 4. © Nullum weritatem celaba, 
nec celari permittam, nec murdrari.”” Aud the words“ pur 
murdre le droit“ in the articles of that ſtatute, are ren- 
dered in Feta, ibid. 5 B * pro jure alicujus murdriendo.”? 
The word muwrdum, (by ſome derived from the Sax, 
Morth, whence, (as it is ſaid) comes the barbarous Labin 
Mordrum, & Murarum, in French Mei tie; though the 
word Murdrare, evidently comes from the Latin Moti 
dare), was a word in uſe long before the reign of King 
Canutus, which ſome would have to ſignify a violent death; 
and ſometimes the Saxens expreſſed it by morthd.rd 3 
merth weorc, a deadly work: But the Sax. morih relates 
generally to n. | 

The- uſage of fining the vill or the hundred was com- 
mon among the antient Gerbs, in Steen and Denmark, who 
ſuppoſed the neighbourhood, urleſs they produced the 
murderer to have perpetrated, or at leak connived at, the 
murder: and, according to Bradtor, it wos introduced into 
this kingdom by King Canale to prevent his cuuntrymen 
the Dazes from being privily murcered by the Ege; 
and was afterwards continued by Villium the Conqueror, 
for the like ſecurhy of his own Net Brat. J. 4. tr, 
2. c. 15: 1 Hal. P. C. 447. And therefore if, upon in- 
quilition had, it appeared that the perſon ſlain was an 
Eugliſb nau, (the preſentment whereof was denominated 
Envleſcherie) the county ſeems to haie been excuſed 


from this burthen, Brad, ubi jupra. See this Viet. tit, 
Englccery. 


Zeglecery. Zut, this difference being totally aboliſhed 
by Stat. 14 E. 3. c. 4, we muſt define murder in quite an- 
other manner; without regarding whether the party flain 
was killed openly or ſecretly, or whether he was of Erglifþ 
or foreign extraction. See Starry. P. C. I. 1. c. 10, as allo 
1 Hawk. P. C. c. 31; where it is ſaid that in the ancient 
times above alluded to, the open killing of a man through 
anger or malice was not called murder; but voluntary 
Homicide, Brad. 1214; 134 6; 135 a: Kel. 121. 

The law concerning Eugleſeberie having been abo- 
liſhed by Sat. 14 Ed. 3.c. 4, the killing of an Exgliſaman 
or foreigner through malice prepenſe, whether committed 
openly or ſecretly, was by degrees called murder; and 
Stat. 13 Rich. 2. c. 1, which reſtraias the King's pardon in 
certain caſes, does in the preamble, under the geperal 
name of murder, include all ſucn Homicide as thall not be 
perdoned without ſpecial words ; and, in the body of the 
act, expreſſes the ſame by murder, or killing by awwa'?, 
afſault, or malice prepenſtd. And doubtleis the makers of 
fat. 23 H. B. cab. 1, which excluded all wilfut murder of 
mal ce prepenſe ſrom the benefit of clergy, intended to in— 


clude open, as well as private Hemicide, within the word 
; Judged wilful murder, of malice prepenſed. 


murder, I Hawk, P. C. c. 31.42: FS. P. C. 1386; 19 a. 

By Murder, there fore, ſays Hawkins at this day we un- 
derſtand, the wilful killing of any Subject whomloever, 
through malice forethought, whether the perſon ſlain be an 
Engli/-man or foreigner. 1 Hawk. P. C. c. 31. § 3. 

Murder is thus defined, or rather deteribed, by Sir 
Fdiward Ce; When a perſon of ſound memory and diſ- 
cretion, unlau fully killech any reaſonable creature in 
being, and under the King's peace, with malice 
aforethought, either exprets or implied“ 3 1½. 47. The 
beſt way of examining the nature of this crime will be 
by conſidering the ſeveral branches of this definition. 

Firſt, murder muit be committed by a pee of ſound 
menvry and dijcretion: for lunaticks or infants, as was for- 
merly obſerved, are incapable of committing any crime; 
unleſs in ſuch caſes where they ſhew a conſciouſneſs of 
doing wrong, and of courle a diicretion, or diſcernment, 
between good and evil. 

One under the age of diſcretion, or non compos mentis, 
cannot be guilty of murder; though if it appears by cir- 
cumitances, that the infant did hide the body, Oc. it 75 
filony. H.P.C.43: 3 Infl. 46. 54. 

It an infant under twelve years old, hath an extraor- 
dinary wit, that it may be prejioned he na,, what he «es, 
and he kill another, it may be i-lony and murder; other- 
wiſe it ſhall not. 3 H. 7.13: Plotud. 191. i 
See the caſe of Willian let, at Bury, Summer aſſiſes 
in 1748. Pofer”s Rep. 70. and this Dit. tit. Tant J. 

Next, murder happens when a perfon of fuch ſound 
diſcretion wnlaufully killeth, The unlawfulneſs ariſes 
ſrom the killing without warrant or excuſe: and there 
mult alſo be an actual killing to conltitute murder; tor a 
bare aſlault, with intent to kill, is only a great miſde- 
meanor, though formerly it was held to be murder. See 
1 Hal. P. C. 425. | 

A perſon indie for intending to murder the Maſter of 
the Rolls, Term Mich. 16 Car. 2; and for citering a ſum 
of money to another perſon to do it, ſaying at the ſame 
time, that“ if he would not perpetrate the crime, he would 
do it himſelf';“ upon his conviction, the court declared 
thac this was a heinous offence, and not only indittable, 
but fineable; and the offender was fined ane 1oufand 
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marks, committed to priſon ſor three months, and or- 
dered to find ſureties for his good behaviour during life, 
1 Lev. 136. 

The killing may be by poiſoning, ſtriking, ſtarving, 
drowning, and a thouſand other forms of ceath, by 
which human nature may be overcome. And if a per- 
ſon be indicted for one ſpecies of killing, as by pri/aning, 
he cannot be convicted by evidence of a totally different 
ſpecies of death, as by footing with a piſtol, or farving. 
But where they only differ in circumſtances, as if a 
wornd be alledged to be given by a ſword, and it proves 
to have ariſen from a ſtaff, an ax, or a hatchet, this dif- 
ference is immaterial. 3 Iuſt. 319: 2 Hal. P. C. 185. 
Of all ſpecies of deaths, the molt deteſtable is that of 
poilon ; becauſe it can of all others be the leaſt prevented 
either by manhood or forethought. 3 1%. 48. And there- 
fore by the fat. 22 Hen. 8.c.9, it was made treaſon, and 
a more grievous and lingering kind of death was in- 
flicted on it than the Common-law allowed; namely, 
boiling to death: but this act did not live long, being 
repealed by Stat. 1 Ed. G. c. 12; which declares that all 
wilfal killing by poiſoning of any perſon ſhall be ad- 

There was alſo, by the antient Common-law, one 
ſpecies of killing held to be murder which may be du- 
bious at this day, as there hath not been an initance 
wherein it has been held to be murder, for many ages paſt; 
namely by bearing fa//e wtne/5 againſt another, with an 
expreſs, premeditated delign to take away his life, ſo as 
the innocent perſon be condemned and executed. 1rror 
c.1.$9, 19: Brit. c. 5 2: Brafton J. 3. c. 4. There is no 
doudt but this is equally murder in foro conſeientice as kil- 
ling with a ſword ; though the modern law (to avoid the 
danger of deterring witneſſes from giving evidence uon 
capital proſecutions, if it muſt be at the perils of their 
own lives,) has not yet puniſhed it as ſuch. See 3 1. 48: 
Fo. 131. and this Dict. tit. Perjwy. 

A gaoler knowing a priſoner to be infected with an 
epidemic diſtemper, contines another priſoner againſt his 
will, in the ſame room with him, by which he catches 
the infection, of which the gaoler had notice, and the 
priſoner dies; this is a felonious killing. Sa. 856: 9 Sr. 
Jr. 145. So to confine a priſoner in a low, damp, un- 
wholeſome room, not allowing him the common conve- 
niences, which the decencies of nature require, by which 
the habits of his conſtitution are ſo affected as to produce 
a diltemper of whi:h he dies; this is alſo a felonious 
Homicide, Stra, 884: Ld. Raym. 1578, —For although 
the law inveſts gaolers with all neceilary powers, for the 
interelt of the common-wealth, they are not to behave 
with the lealt degreeof wanton cruelty to their priſoners, 
O. B. 1784, p. 1177.—And thoſe were deliberate acts of 
cruelty, and encrmous violations of the truſt the law re- 
poſech in it's miniſters of juſtice. Fo. 322. 

In fome caſes a man ſhall be ſaid, in the judgment of 
the law, to kill one who is in truth actually killed by 
another, or by himſelf; as where one by dureſs of im- 
priſonment compels a man to accuſe an innocent per- 
ſon, who, on his evidence, is condemned and executed; 
or where one incites a madman to kill himſelf or an- 
other: or where one lays poiſon with an intent to kill 
one man, which is afterwards accidentally taken by an. 
other who dies thereof. 1 Hawk. P. C. c. 31.47: S. . 
C. 36:3 laſt. 91: Dalt, cab. 93: Ploud. Com. 474. 

If 
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If a man however does ſuch an act, of which the 
probable conſequence may be, and eventually is death, 
ſuch killing may be murder although no ſtroke be ſtruck 
by himſelf, and tho' no killing may be primarily intended; 
as was the caſe of the unnatural ſon, who expoſed his 
ſick father to the air, againſt his will, by reaſon where- 
of he died. 1 Hawk, P. C. c. 31.4 5 ; of the harlot, who 
laid her child under leaves in an orchard, where a kite 
truck it and killed it. 1 Hal. P. C. 432; and of the 
pariſh officers, who ſhifted a child from pariſh to pariſh, 
till it died for want of care and ſuſtenance, Palm. 545. 
So alſo, in general any one who, aſſuming to take care of 
another, refuſes them neceſſary ſubſiſtence, or by any 
other ſeverity, though not of a nature to produce imme- 
diate death, as by putting the party in ſuch a ſituation 
as may poſſibly be dangerous to life or health, if death 
actually and clearly enſues in conſequence of it, it is 
murder. — And this mode of killing is of the moſt ag- 
gravated kind, becauſe a long time muſt unavoidably 
intervene before the death can happen, and alſo many 
opportunities of deliberation, and reflection, O. B. 1784 
P- 455: R. v. S. Sch, O. B. 1784: Feb. Se. 1776. 

It a man hath a beaſt that is uſed to do miſchief; and 
he, knowing it, „fers it to go abroad, and it kills a man, 
even this is manſlaughter in the owner: but if he had 
purpoſely turned it log/e, though barely to frighten people 
and make what 1s called ſport, it is as much murder, 
as if he had incited a bear or dog to worry them, See 
1 Hal. P. C. 431. 

Hawkins ſays, that he who wilfully neglects to prevent 
a miſchief, which he may and ought to provide againſt, 
is, as ſome have ſaid, in judgment of the law, the actual 
cauſe of the damage which enſues ; and therefore if a 
man have an ox or horſe, which he knows to be miſ- 
chievous, by being uſed to gore or ſtrike at thoſe who 
came near them, and do not tie them up, but leave them 
to their liberty, and they afterwards kill a man, according 
to ſome opinions, the owner may be indicted, as having 


himſelf killed him; and this is agreable to the Moſaical 


law. However, it is agreed by all, ſuch a perſon is guilty 
of a very groſs miſdemeanor. 1 Haw#+. P. C. c. 31. 1: 
Fitz. Corene 311: S. P. C. 17 a: Crom. 24 6: Dall. cop. 93: 
Pult. 122 6: H. P. C. 5 3: Exodus, c. 2. v. 29. 

If a phyſician or ſurgeon gives his patient a potion or 
plaiſter to cure him, which contrary to expectation kills 
him, this is neither murder, nor manflaughter, but miſ— 
adventure; and he ſhall not be puniſhed criminally, how- 
ever liable he might formerly have been to a civil action, 
for negle& or ignorance. Mirror c. 4.4% 16, But it hath 
been holden, that if he is not a regular phyſician or ſur- 
geon, who adminiiters the medicine, or performs the 
operation, it is manſlaughter at the leaſt. Britt. c. 5: 
4 Infl. 251. Yet Sir Matthew Hale very juſtly queſtions 
the law of this determination. 1 Hal. P. C. 450. 

In order alſo to make the killing murder, it is requi- 
ſite that the party die within a year and a day after the 
ttroke received, or cauſe of death adminiſtered; in the 
computation of which, the whole day upon which the 
hurt was done ſhall be reckoned the firſt. 1 Hawk. P. C. 
Co ZI. 3 

Burde a perſon hurt by another, die thereof within a 

year and a day, it is no excuſe for the other, that he 
might have recovered, if he had not neglected to take 
care of himſeif. 1 Hawk, P. C. c. 31.510: 3 Ii. 53; 
Keiynge 25: 1 K. 17. | | 


If one dies within a year and a day, through diſor- 
derly living, it ſhall be no excuſe, the wound will be judged 
the principal cauſe of his death; but if one wounded die 
after that time, the law will preſume he died a natural 


death. 3 Inſt. 5p 3: H. P. C. 55 Kel. 26. If a man te- 
ceive a wound that is not mortal; but either for want of 


help, or by neglect, it turns to a fever, Sc. which 


| cauſes the party's death, it is murder: ſo it is, where a 


man has ſome diſeaſe, which poſſibly would terminate 
his life in half a year, and another wounds him, that 
it haſtens his end, Cc. But if, by ill applications of 
the party, or thoſe about him, of unwholeſome medi. 
cines, the wounded perſon dies; if this plainly appears, 
it is not murder: by Hale; Hi. P. C. 428. 

As to the place where ſuch killing is withia the conu- 


ſance of the law; it ſeems that the killing of one who is 


both wounded and dies out of the realm, or wounded out 
of the realm and dies here, cannot be determined at Com- 
mon-law, becauſe it cannot be tried by a jury of. the 
neighbourhood where the fact was done. But it is agreed, 
that the death of one who is both wounded and dies be- 
yond ſea, and it is ſaid by ſome, that the death of him 
who dies here of a wound given there, may be heard and 
determined before the Conſtable and Marſhal, according 
to the Civil law, if the King pleaſe to appoint a Conſta- 
ble. And it ſeemeth alſo to be clear, chat ſuch a fat 
being examined by the privy council, may by force of 
Se. 33 H. 8. cap. 23, be tried (in relatfon to the principal 
offenders, but not as to the acceſlaries) before commiſ- 
fioners appointed by the King, in any county of England. 
1 Hawk. P. C. c. 31.F 11: 3 Inſt. 48: 2 I. 51: Co. 
Lit. 75: S. P. C.6; a: Bro. Appenl 153: Cro. Car. 247: 
1 Aud. 195. A commiſſion was ſued, againſt Captain 
Roche for killing Mr. Fergiſen, at the cape of Good Hope. 

A murder at ſea was anciently cogniſable only by the 
Civil law; but now by force of Stats. 27 H. 8. c. 4: 28 
JI. 8. c. 15, it may be tried and determined bejore the 
Eing's Commiſſioners in any county of England, accord- 
ing to the courſe of the Common-law ; yet the death of 
one who is at land, of a wound received ac fea, is neither 
determinable at Common-law, nor by force cf either of 
theſe ſtatutes: but it ſeems, that it may be tried by the 
Conſtable and Marſhal, or before the commiſlioners ap- 
pointed in purſuance of the atoreſaid ſtatute of 33 H. 8. 
c. 23: 1 Hawk. P. C. c. 31. 12: 3 Int. 48, 49: 1 Leon. 
270: H. P. C. 54: 3 Inft. 48. 

The Commillioners to be appointed under Sate. 27 H 
28 H. 8, are the Admiral, or his deputy, and three or 


four more (among whom two Common law judges are 


conſtantly appointed, who in effe& iry all priſoners); the 
indictment being firit found by a Grand Jury of 12 
men, and afterwards tried by anotherjury. This is now 
the only method of trying marine felonies in the Court of 
Admiralty. The Judge of the Admiralty (ll prefiding 
thereia, juſt as the Lord Mayor preſides at the Seſſions 
in London. 4 Comm. 269. See this Di. tit. Aumiralty, 
And it is ſaid by ſome, that the death of one who died 
in one county, of a wound given in another, is not in— 
dictable at all at Common-law, becautic the offence was 
not complete in either county, and he jury cou'd enquire 
only of what happened in their own county. Butt hath 
been holden by others, hat if the corpſe were carried into 
the county where the ſtroke was given, the whole might 
be enquired of by a jury of the ſame county. And it is 
agreed, that an appeal might be brought in either * 
an 
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and the fact tried by a jury returned jointly from each. | 


And at this day, by force of St. 2 U 3 Ed. 6. c.24, the whole 
3s triable by a jury of the county wherein the death ſhall 
happen, on an indiftment found, or appeal brought, in 
the ſame county. 1 Hawk, P. C. c. 31.413: 3 In. 48, 
49: Bro. Coro. 140, 141, 143: Indifim.3:S.P, C.go.c: 
6 H. 7. 10a: Finch Law 411: S. P. C. 182: Bro. 
Appeal 3. 80. 83. 85. 149. 

Alſo by force of St. 26 H. 8. cap. 6, a murder in ales 
may be enquired of in an adjoining Engl: county, but 
appeals muſt ſtill be brought in the proper county. 1 
Hawk. P. C. Cro. Car. 247: 1 Jon. 255: 1 Lev. 118: 
Latch 12. 118: Hil. 320. 

By Stat. 2 Geo. 2. cap. 21, it is enacted that where any 
perſon ſhall be feloniouſly ſtricken or poiſoned upon the 
ſea, or at any place out of Eng/and, and ſhall die of the 
ſame in England; or where any perſon ſhall be felo- 
niouſly ſtricken or poiſoned within England, and ſhall die 
of ſach ſtroke or poiſoning upon the ſea, or out of Exg- 
land, an indiament thereof found by jurors of the 
county in England, in which ſuch death, froke or poiſoning 
ſhall happen, whether it be found before any coroner 
upon view of ſuch dead body, or before juſtices of peace, 
or other juſtices who ſhall have authority to inquire of 
murders, ſhall be as effectual, as well againſt the prin- 
cipals as the acceſſories, as if ſuch ſtroke or poiſoning 
and death, and the offence of ſuch acceſſories, had hap- 
pened in the ſame county; and every ſuch offender ſhall 
have the like defences (except challenges for the hun- 
dred) as if ſuch ſtroke or poiſoning and death, aad the 
like offence of ſuch acceſories, had happened in the ſame 
county where ſuch indictment ſhall be found. See title 
Jndiement II. 

Farther; the perſon killed muſt be © @ reaſonable 
creature in being, and under the King's peace, at the time 
of the killing; therefore to kill an alien, a Jew, or an 
outlaw, who, are all under the King's peace and pro- 
tection, is as much murder as to kill the moſt regular 
born Engliſhman, except he be an alien enemy in time of 
war. 3 Inſt. 50: 1 Hal. P. C. 433. To kill a child in 
it's mother's womb, is now no murder, but a great mil- 
priſion: but if the child be born alive, and dieth by 
reaſon of the potion or bruifes it received in the womb, 
it ſeems by the better opinion to be murder in ſuch as 
adminiſtered or gave them. 3 I. 50: 1 Hawk, P. C. c. 
31.4 16. But fee 1 Hal. P. C. 433. 

It ſeems alſo agreed, that where one counſels a woman 
to kill her child when it ſhall be born, who afterwards 
kills it in purſuance of ſuch advice, he is an acceſſary to the 
murder. 1 Hawk. P. C. c. 31.417: Dyer 186: 3 Inft. 51. 

But, as there is one caſe where it is difficult to prove 
the child's being born alive, namely, in the caſe of the 
murder of baſtard children by the unnatural mother, it 
is enacted by „at. 21 Zac. I. c. 27, * that if a woman be 
delivered of a child, which if born alive, ſhould by 
law be a baſtard ; and endeavours privately to conceal 
it's death, by burying the child or the like; the mother 
ſo offending ſhall ſufter death as in the caſe of murder, 
unleſs ſhe can prove by one witneſs at leaſt that the child 
was actually born dead.” See title Bard. II. 2. 

Laſtly, the killing muſt be committed <vith malice 
aferethought, to make it the crime of murder. This is 
the grand criterion which now diſtinguiſhes murder from 
—_ — and this malice prepenſe, malicia præ- 
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cogitata, is not ſo properly ſpite or malevolence to the 
deceaſed in particular, as any evil den in general: the 
dictate of a wicked, depraved and malignant heart. %. 
256: un diſpoſition @ faire un male choſe. 2 Ral. Rev. 461. 
and it may be either expe, or implied in law. Expreſs 
is, when one with a ſedate, deliberate mind, and formed 
deſign, doth kill another; which formed deſign is evi- 
denced by external circumſtances, diſcovering that in- 
ward intention ; as lying in wait, antecedent menaces, 
former grudges, and concerted ſchemes to do him ſome 
bodily harm. 1 Hal. P.C. 451. This takes in the caſe 
of deliberate duelling, where both parties meet avowedly, 
with an intent to murder; thinking it their duty, as 
gentlemen, and claiming it as their right, to wanton 
with their own lives and thoſe of their fellow creatures ; 
without any warrant or authority from any power, either 
divine or human, but in direct contradiction to the laws 
both of God and man; and therefore the law has juſtly 
fixed the crime and puniſhment of murder, on them, 
and on their ſeconds alſo. 1 Haws, P. C. c. 31.521, 
2 "Go 
As to the firſt inſtance of this kind, it ſeems agreed, 
that wherever two perſons in cold blood meet and fight, 
on a precedent quarrel, and one of them is killed, the 
other is guilty of murder, and cannot help himſelf by 
alledging that he was firſt truck by the deceaſed ; or that 
he had often declined to meet him, and was prevailed 
upon to do it by his importunity ; or that it was his only 
intent to vindicate his reputation, or that he meant not 
to kill, but only to diſarm his adverſary: For ſince 
he deliberately engaged in an act in defiance of the 
laws, he mult at his peril abide the conſequences thereof, 
1 Hawk, P. C. c. 31.421: 1 Bulft. 85, 7: 2 Bull, 147 x 
Crom. 22 6: 1 Rol. Rep. 360: 3 Bull. 171: H. P. C 48. 

From hence it clearly follows, that if two perſons 
quarrel over night, and appoint to fight the next dzy, 
or quarrel in the morning, and agree to fight in the 
afternoon, or ſuch a conſiderable time after, by which, 
in common intendment, it mult be preſumed that the 
blood was cooled, and then they meet and fight, and one 
kill the other, he is guilty of murder. 1 Hawk. P. C. 
c. 31. $22: 3 Ii. 51: H. P. C. 48: Kelynge56: 1 Lev. 
180. 

And wherever it appears, ſrom the whole circumſtances 
of the caſe, that he who kills another on a ſudden quar- 
rel was maſler of his temper at the time, he is guiliy of 
murder; as if after the quarrel he fall into other diſcourſe, 
and talk calmly thereon : or perhaps if he has ſo much 
conſideration as to ſay, that the place wherein the quar- 
rel happens, is not convenient for fighting; or that if he 
ſhould tight at preſent, he ſhould have the diſadvantage 
by reaſon of the height of his ſhoes, Sc. 1 Haw. P. C. 
c. 31. $23: Kelynge 56: 1 Sid. 177: 1 Lev. 180. 

If A. on a quarrel with B. tells him that he will not 
ſtrike him, but that he will give B. a pot of ale to ſtrike 
him, and thereupon B. ſtrike, and A. kills him, he is 
guilty of murder; for he ſhall not elude the juſtice of the 
law by ſuch pretence to cover his malice. 1 Hawt. P. C. 
c. 31. § 24: H. P. C. 48. 

In like manner, if B. challenge 4. and A. refuſe to 
meet him; but in order to evade the law, tells B. that 
he ſhall go the next day to ſuch a town about his buft- 
neſs, and accordingly B. meet him the next day in the 
road to the ſame town, and aſſault him, whereupon they 


4R fight, 
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fight, and 4. kills B. he is, in the opinion of Hains, 
guilty of murder, unleſs it appear by the whole circum- 


ſtances that he gave B. ſuch information accidentally, 


and not with a deſign to give him an opportunity 
of fighting. 1 Hawk, P. C. c. 31.4% 25: Crom. 22 6: 
8. | 

And at this day it ſeems to be ſettled, That if a man 
aſſaults another with malice prepen/e, and after be driven 
by him to the wall, and kill him there in his own defence, 
he is guilty of murder in reſpect of his firſt intent. 


Hawk. P. C. c. 31. H 26: Com. 22 b: Dalt. cap. 93: 


H. P. C. 47: Keiynge 58. Mawgridge's caſe. 
And it hath been adjudged, that even upon a ſudden 
quarrel, if a man be ſo far provoked by any bare words 


or geſtures of another, as to make a puth at him with a 


ſword, or to ſtrike at him with any other ſuch weapon 
as manifeſtly indangers his life, before the other's ſword 
is drawn, and there upon a fight enſue, and he who made 


*ſuch aſſault kill the other, he is guilty of murder; be- 


caule that by aſſaulting the other in ſuch an outrageous 
manner, without giving him an opportunity to defend 
himſelf, he ſhewed that he intended not to fight with 
him, but to kill him, which violent revenge is no more 
excuſed by ſuch a ſlight provocation, than if there had 
been none at all, 1 Hawk. H. C. c. 31. gy 27: Crom. 23 
4. 7: Dalt. cap. 93: Kelynge 61. Mawvgridge's cale. 

But it is ſaid, that if he who draws upon another in a 


- ſudden quarrel, make no paſs at him till his ſword is 


drawn, and then fight with him, he is guilty of man- 
laughter only; becauſe that by neglecting the opportu- 
nity of killing the other, he was on his guard, and ina 
condition to defend himſelf, with like hazard to both, 
he ſhewed that his intent was not ſo much to 4/, as to 
combat with the other ; in compliance with- thoſe com- 
mon notions of honour, which prevailing over reaſon, 
during the time that a man 1s under the tranſports of a 


. ſudden paſlion, ſo far mitigate his offence in fighting, 


that it ſhall not be adjudged to be of malice ZU 
Hark, P. C,c.31.Y 28; Kelynge 55, 61,131: 2 Rol. Kep. 
461. | 


And if two happen to fall out upon a ſudden, and 


preſently agree to fight, and each of them fetch a wea- 
pon, and go into the field, and there one kilis the other, 
he is guilty of manſlaughter only, becauſe he did it in 
the heat of blood, 1 Hawk. P. C. c. 31.% 29: U. P. C. 
48: 3 II. 51. : 1 

And ſuch an indulgence is ſhewn to the frailties of 
human nature, that where two perſons, Who have for- 


merly fought on malice, are afterwards to all appearance 


reconciled, and fight again on a freſh quarrel, it ſhall not 
be preſumed that they were moved by the old grudge, 
unleſs it appear by the whole circumitances of the fact. 


1 Haut. P. C. c. 31. $30: Crom. 23 a: Dat. cap. 93: 


H. P. C. 49: 1 Kol. Rep. 360. 
But the law ſo far abhors all duelling in cold blood, 


that not only the principal who actually kills the other, 


but alſo his ſeconds are guilty of murder, whether they 
fought or not; and ſome have gone ſo far as to hold, 
that the ſeconds of the perſons killed are alſo equally 
guilty, in reſpe& of that countenance which they give 
to their principals in the execution of their purpoſe, by 
accompunying them therein, and being ready to bear a 


part with them ; but perhaps the contrary opinion is the 


more plauſible; for it ſeems too ſevere a conſtruction to 
make a man by ſuch reaſoning the murderer of his friend, 
to whom he was ſo far from intending any miſchief, that 
he was ready to hazard his own life in his quarrel, 


1 Hawk, P. C. c. 31.4% 32: H. P. C. 51: Dalt. cap. gz. 


Any formed deſign of doing miſchief may be called 
malice; and therefore not only ſuch killing as proceeds 
from premeditated hatred or revenge agaiuſt the perſon 
killed, but alſo in many other caſes, ſuch as is accom- 
panied with thoſe circumſtances that ſhew the heart to 
be perverſely wicked, is adjudged to be of malice se- 
penſo or aforethought, and conſequently murder. 1 Haw, 
P. C. c. 31.418: Kelyuge 127: Stran, 766. 

If a man happen to kill another in the execution of 
a malicious and deliberate purpoſe to do him a perſonal 
hurt, by wounding or beating him; or in the wilful 
commiſſion of any unlawful act, which necefiarily tends ' 
to raiſe tumults and quarrels, and confequently cannot 
but be attended with the danger of perſonal hurt to ſome 
one or other; he ſhall be adjudged guilty of murder, 
1 Hawk. P. C. c. 29. C 10: H. P. C. 5 2, 57: Kelynge 117. 

fortiui, He thall come under the ſame conſtrue— 
tion, who, in the purſuance of a deliberate intention to 
commit a felony, chances to kill a man, as by ſhooting 
at tame fow] with an intent to ſteal them, Cc. for ſuch 
perſons are by no means favoured, and they mult at their 
peril take care of the conſequence of their actions; and 
it is a general rule, that wherever a man intending to 
commit one felony, happens to commit another, he is as 
much guilty as if he had intended the felony which he 
actually commits, 1 Hawk. P. C. c. 29. Hi: 3 I. 56: 
Kelynge 117: H. F. C. 52. | 

It any one ſhoot at any wild fowl upon a tree, and 
the arrow killeth any reaſonable creature afar off, with- 
out any evil intent in him, this is nuſeeventme ; for 
it was not unliwfal to ſhoot at the wild fow) ; But if he 


had ſhot at a cock or hen, or any tame fowl of another 


man's, and the arrow by miſchance had Eilled a man; 
if his intention was to fteal the poultry (which mult be 
collected from circumſtances) it will be murder by reaſon 
of that felonious intent: but if it was done wantonly, and 
without that intenuon, it will be barely manſlaughter. 
Fojt. 258, 9. 

The rule before laid down ſuppoſeth, that the act 
from which death enſued, was malum in ſe. For if it 
was barely malum probititum, as ſhooting at game by a 
perſon not qualified by ftatute-law to keep or uſe a gun 
for that purpoſe; the caſe of a perion offending, will 
fall under the ſame rule as that of a qualified man. For 
the ſtatutes prohibiting the deitruction of the game under 
certain penalties, will not, in a queſtion of this kind, 
enhance the accident beyond its intrinbkck moment. 
Fojt. 259. oh, 

If upon a ſudden provocation one beats another ina cruel 
and unuſual manner, ſo that he dies, though he did no: 
intend his death, yet he is guilty ot murder by expreſs ma- 
lice; that is, by an expreis evil d/77n, the genuine ſenſe of 
malitia. As when a parkekeeper tied a boy, that was ſtealing 
wood, to a horſe's tail, and dragged him along the park ; 
when a malter corrected his ſervant with an iron bar, a1. 
a ſchoolmaſter ſtamped on his {cholar's belly; ſo that 
each of the ſufferers died; theſe were jullly held to be 
murders, becauſe the correction being exceſuve, and ſuch 
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as could not proceed but from a bad heart, it was equiva- 
lent to a deliberate act of flaughter. 1 Hal. P. C. 454, 
473. 474. Neither ſhall He be guilty of a leſs crime, 
who kills another in conſequence of fuch a wWilfol act, 
as ſhews him to be an enemy to all mankind in general; 
as going deliberately, and with an intent to do miſchief, 
upon a horſe uſed to ſtrike, or coolly diſcharging a gun 
among a multitude of people. L4. Raym. 143: 1 Haw, 
F. Ui. I-12. + 

And it is no excuſe that he intended no harm to any 
one in particular, or that he meant to do it only for ſport, 


or to frighten the people, c. II. P. C. 32,44: 3 fl. 


57 : Dall. cap. 93, 97: 11 H. 7. 23 a: bro, Coro, 229. 

So if a man teſolves to kill the next man he meets, 
and does kill him, it is murder, although he knew him 
not ; for this is univerſal malice. And, if two or more 
come together to do an unlawful act againſt the King's 
eace, of which the probable conſequence might be 
loodihed, as to beat a man, to commit a riot, or to rob 
a park: and one of them kill a man, it is murder in 
them all, becauſe of the unlawful act, the maſitiz fre- 
cegitata, or evil intended before-hand. 1 Hare. P. C. 
c. 31. 8 46. 

Murder occaſioned through an expteſs purpoſe to do 
ſome perſonal injury to him who is flain, is properly ſaid 
to be of expreſs malice : Such as happens in the execu- 
tion of an unlawful action, principally intended for ſome 
other purpole, and ot ex iu its nature to do a fore 
ſonal injury to him in particular that is killed, is molt pro- 
perly malice implied. X.“. 129, 130. 

In many cafes where no malice is expreſſed, the law 
will imply it: as, where a man wilfully poiſons another, 
in ſuch a deliberate act the law preſumes malice, though 


no particular enmity can be proved. 1 Hal. P. C. 455 


And if a man kills another ſuddenly, without any, or 
without a conſiderable provocation, the law unplies ma- 
lice ; for nd perſon, unleſs of an abandoned heart, would 
be guilty of ſuch an act, upon a flight or no apparent 
cauſe, No affront, by words or gziture only, is a ſut- 
ficient provocation, ſo as to excuſe or extenuate ſuch acts 
of violence as manifeſtly endanger the life of another. 
1 Hawk. P. C. c. 31. $ 33: 1 Hal. P. C. 455, 6. But 
if the perſon ſo provoked had unfortunately killed the 
other, by beating him in ſuch a manner as ſhewed only 
an intent to chaltiſe aud not to kill him, the law fo far 
conſiders the provocation of contumelious behaviour as 
to judge it only manſlaughter, and not murder. Fo. 291. 
In like manner if one kills an officer of juitice, either 
civil or criminal, in the execution of his duty, or any of 
his aſſiſtants endeavouring to conferve the peace, or any 
private perſon endeavouring to ſuppreſs an affray; or ap- 
prehends a felon, knowing his authority, or the intention 
with which he interpoſes; the law will imply malice; and 
the killer ſhall be guilty of murder. 1 Hal. P. C. 457: 
Fot..zo8, . And if one intends to do another te- 
lony, and undeſignedly kill a man, this is alſo murder. 
1 Hal. P. C. 465 [hus if one ſhoots at . and miſſes 
him, bat kills B. this is murder; becauſe of the previ- 
ous felonious intent, which the law transfers from one 
to the other, The ſame is the cale where one lays 
poiſon for A; and B, againit whom the priſoner had no 
znalicious intent, takes it, ard it kills him; this is like- 
wiſe murder. 1 Hal. P. C. 466. So allo if one gives a 
woman with child a medicine to procure abortion, and 


it operates ſo violently as to kill the woman, this is 
murder in the perſon who gave it. 1 Hal. P. C. 429. 

As to ſuch murder as happens in killing ancther wit5- 
01% any provocation, or but upon a flight one; it is to be 
obſerved, that wherever it appears that a man killed aa- 
other, it ſhall be intended primã facie that he did it ma- 
licioufly, unleſs he can make out the contrary, by ſhew- 
ing that he did it on a ſudden provocation, Sc. 1 Haut. 
F C. c. 31. $32: Kelyrge 27. | 

Alſo it ſeems to be agreed, that no breach of a man's 
word or premiſe, no treſpaſs either to lands or goods, no 
affront by bare words or geſtures, however falſe or malici- 
ous it may be, and aggravated with the moſt provoking 
circumſtances, will excuſe Him from being guilty of mur- 
der, who 1s fo far tranſported thereby, as immediately 
to attack the perſon who offends him, in fuch a manner 
as maniteitly endangers his life, without giving him time 
to put himſelf upon his guard, if he kills him in pur- 
ſuance of ſuch aſſault, whether the perſon lain did at all 


fight in his defence or not: for ſo baſe and cruel a re- 


venge cannot have too ſevere a conſtruction. 1 Hut. . 
C. c. 31.4 33: Kelyage 131, 135 2 2 Kol. Rep. 460, 461: 
Dalt. cap. 93: Oo. Eliz. 779: N 171 : 1 Sid. 277: 
1 Levinz 180: Hob. 121. con; 1 Jon. 432 a. 

But if a perſon ſo provoked had beaten the other only 
in ſuch a manner, that it might plaiuly appear that he 
meant not to kill, but only chaſtiſe him; or if he had 
reitrained himſelf till the other had put kimfelf on his 
guard, and then in fighting with him had killed him, be 
had been guilty of manſlaughter only. 1 Hawk. P. C. 


c. 31.4 34: Kehynge 55, 61, 131. 


And of the like offence ſhall he be adjudged guilty, 
who ſceirg two perſons fighting together on a private 
quarre!, whether ſudden or malicious, takes part with one 
of them, and kills the other. 1 Hawk. P.C.c.31.4 35: 
Kelyuge 61, 136: Cro. Fac. 296 : 12 Co. 87, 

If two having malice fight, and the ſervant of one of 
them, not knowing of the malice, killeth the other, this 
is murder in the maſter, and manſlaughter in the ſer- 
vant: Though if there be a conſpiracy to kill a man, 
but n malice againſt his ſervant ; if the ſervant be ſlain, 
the malice againſt the maſler ſhall be conſtrued to extend 
to nis ſervant: and the killing the ſervant is murder. 
Dyer 128. 

He cannot be thought guilty of a greater crime, than 
manſlaughter, who finding a man in bed with his wife, or 
being actually ſtruck by him, or pulled by the noſe, or 
fillipped upon the forehead, immediately kills him; or who 
happens to kill another in a contention for the wall; or 
in the defence of his perſon from an unlawful arreſt; or in 
the defence of his houſe from thoſe who, claiming a title 
to it, attempt forcibly to enter it, avd 70 Hat purpe/e 
Shoot at it, Fc. or in the defence of bis poſſeſſion of a 
room in a public houſe, from thoſe who attempr to turn 
him out of it, and thereupon draw their ſwords upon 
him; in which caſe the killing the aſſailant hath been 
holden by ſome to be juſtiſiable; but it is certain, that 
it can amount to no more than manſlaughter. 1 Has. Y. 
C. c. 31.436: H. P. C. 57: 3 HH. 57: Kelynge 51, 137: 
Crom. 27 &. 

Nor was he judged criminal in a higher degree, whe 
ſeeing his ſon's noſe bloody, and being told by him, that 
he had been beaten by ſuch a boy, ran three quarters of 
a mile, and kaving found the boy, beat him with a mall 
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cudgel, whereof he afterwards died. 1 Hawk, P. C. c. 31. 
& 48: Cro. Fac. 296: 12 Co. 87. 

Nor was he thought more criminal, who duped and 
encouraged by a concourle of people, threw a pick-pocket 


into a pond adjoining to the road, in order to avenge |. 


the theft, by ducking him, but without any apparent 


Intention to take away his life, and the pick-pocket was | 


drowned ; for although this mode of puniſhment is highly 
unjuſtifiable and illegal, yet the law reſpects the infirmi- 
ties and imbecilities of human nature, where certain pro- 
vocations are given: O. B. 85, Ne. 751.—So alſo where 
three Scotch ſoldiers were drinking together in a public 
houſe, one of them ſtruck ſome ſtrangers that were drink- 
ing in another box, with a ſmall rattan; they having 
uſed ſeveral opprobrious epithets, reviling the character 


of the Scorch nation: an altercation enſued, and one of 


the ſtrangers laid hold of the ſoldier who had ſtricken, 
and threw him againſt a ſettle.—The altercation increaſ- 


ed, and when the ſoldiers had paid the reckoning the 


ſtrangers again ſhoved him from the room into the paſ- 
ſage; upon this, the ſoldier exclaimed, that © he did not 
mind killiog an Eugliſb man, more than eating a meſs of 
crowdy ;” the ſtranger, aſſiſted by another perſon, then 
violently puſhed the ſoldier out of the houſe, whereupon 
the ſoldier inſtantly turned round, drew his ſword, and 
ftabbed the ſtranger to the heart. 'This was adjudged 
Alanſ/laughter. 5 Burr. 2799.— But in every caſe of Ho- 
micide, upon provocation, how great ſoever it be, if 
there is ſaflicient time for paſſion to ſubſide, and for rea- 
ſon to interpoſe, ſuch Homicide will be murder. Fot. 
278, 296: 1 Hale 486: 1 Vent. 158: Raym. 212: Leach's 
Hawk. P. C. i. c. 31.437. inn. 

When one executes his revenge, upon a ſudden pro- 
vocation, in ſuch a cruel manner, with a dangerous wwea- 
pen, as ſhews a malicious intention to do miſchief ; and 
death enſnes, it is expreſs malice and murder from the 
nature of the fact. Kel. 55, 61, 65, 130. A man chided 
his ſervant, and upon ſome croſs anſwer given, he having 
a hot iron in his hand ran it into the ſervant's belly, of 
which he died, this was adjudged murder. Ke. 64. 

If a perſon 1s treſpaſſing upon another, by breaking 
his hedges, Sc. and the owner upon tight thereof take 
up a hedge-ſtake, and give him a ſtroke on the head, 
whereof he dies, this is murder, becauſe 77 is 4 wolent 
at beyond the proportion of the provecation. H. P. C. And 
where a boy was upon a tree in a park cutting of wood, 
and the keeper bids him come down, which he did; and 
tuen the keeper ſtruck him ſeveral blows with a cudgel, 
and afterwards with a rope tied him to his boyſe*s tail, and 
the horſe ran away with him and killed him; this was 
held to be murder out of malice, the boy having come 
down at the keeper's command. Cro. Car. 139: H. P. C. 

As to ſuch murder as happens in Killing one whom the 
perſon killing intended to hurt in a leſs degree; it is to be 
obſerved, that wherever a perſon in cool blood by way 
of revenge, unlawfully and deliberately beats another in 
ſuch a manner that he afterwards dies thereof, he is guilty 
of murder, however unwilling he might have been to have 
gone ſo far. 1 Hawk. P. C. c. 31. $58: Kelyn.11g. Maw- 
gridge's caſe: H.P. C. 49, 50, 51, 5 2. 


Alſo it ſeems, that he who upon a ſudden provocation 


executeth his revenge in ſuch a crue] manner, as ſhews a 
cool and deliberate intent to do miſchief, is guilty of 
murder, if death enſue ; as where the keeper ot a park 


finding a boy ſtealing wood, tied him to a horſe's tail 
and beat him, whereupon the horſe ran away with him 
and killed him. 1 Hawk. P. C. c. 31.4 39: Cre. Car. 
131: 1 Jon. 198: Palm. 545: H. P. C. 49. | 

As to the caſes where ſuch killing ſhall be adjudged 
murder, which happen in the execution of an unlawful 
action, principally intended for ſome other purpoſe, and 
not to do a perſonal injury to him in particular who 
happens to be ſlain, they are as follow. And f/f, Such 
killing as happens in the execution of an un/azfil action, 
whereof the principal intention was to commit another 
felony ; it ſeems agreed, that wherever a man happens to 
kill another in the execution of a deliberate purpoſe to 
commit any felony, he is guilty of murder; as where a 
perſon ſhooting at tame fowl, with an intent to ſteal 
them, accidentally kills a man ; or where one ſets upon 
a man to rob him, and kills him in making reſiſtance ; 
or where a perſon thooting at, or fighting with one man 
with a deſign to murder him, miſſes him, and kills an- 
other, 1 Hawk. P. C. c.g1.4 40, 41: Kelynge 117: H. 
P. C. 46, 50: Dalt. cap. 93 : Moore 87. 

And not only in ſuch caſes, where the very act of a 
perſon having ſuch a felonious intent, is the immediate 
cauſe of a third perſon's death, but alſo where it any 
way occaſionally cauſes ſuch a misfortune, it makes him 
guilty of murder ; and ſuch was the caſe of the huſband, 
who gave a poiſoned apple to his wife, who eat not 
enough of it to kill her, but innocently, and againſt the 
huſband's will and perſuaſion, gave part of it to a child 
who died thereof; ſuch alio was the caſe of the wife who 
mixed rat/bane ia a potion ſent by an apothecary to her 
huſband, which did not kill him, but afterwards killed 
the apothecary, who to vindicate his reputation taſted it 
himſelf, having firſt ſtirred it about. Neither is it ma- 
terial in this caſe, that the ſtirring of the potion might 
make the operation of the poiton more forcible than 
otherwiſe it would have been; for inaſmuch as ſuch a 
murderous intention, which of itſelf perhaps in ſtritneſs 
might juſtly be made puniſhable with death, proves now 
in the event the cauſe of the King's loſing a Subject, it 
mall be as ſeverely puniſhed as if it had had the intend— 
ed effect, the miſſing whereof is not owing to any want 
of malice, but of power, 1 Hawk. P. C. c. 31.4 42; 
Plizv. Com. 474 : 9 Co. 91. 

But if one happened to be poiſoned by rare laid in 
order to deſtroy vermine, the perſon by whom he is to 
killed, is guilty of Homicide per i»/ortunium ouly, becauſe 
his intentions were wholly innocent. 1 Hawk, P. C. c. 31. 


y 43- 

Alſo if a third perſon accidentally happen to be killed 
by one engaged in a combat with another upon a ſudden ' 
quarrel, it ſeems that he who kills him is guilty of man- 
laughter only; but it hath been adjudged, that if a jul- 
tice of peace, conſtable or watchman, or even a private 
perſon be killed in the endeavouring to part thoſe whom 
he ſees fighting, the perſon by whom he is killed, is 
guilty of murder; and that he cannot excuſe himſelf by 
alledging that what he did was in a ſudden affray in the 
heat of blood, and through the violence of paſſion; for 
he who carries his reſentment ſo high as not only to exe- 
cute his revenge againſt thoſe who have affronted him, 
but even againſt ſuch as have no otherwiſe offended him 
but by doing their duty, and endeavouring to reſtrain 
him from breaking through his, ſhews ſuch an obſtinate 

contempt 
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eontempt of the law, that he is no more to be ſavoured 
than if he had acted in cool blood. 1 Hau. P. C. c. 31. 
944: H. P. C. 45, 50: 3 Inſt. 5 2: Dalt. cap. 93: Savil 
67: Kelynge 66: 22 Af. 71: 4 Co. 40 6: 9 Co. 68: 
Crom. 25 a. 6. X 
Yet it hath been reſolved, that if the third perſon 
ſlain in ſuch a ſudden affray, do not give notice for what 
purpoſe he comes, by commanding the parties in the 
King's name to keep the peace, or otherwiſe manifeſtly 
ſhewing his intention to be not to take part in the quarrel, 
but to appeaſe it, he who kills him 1s guilty of man- 
ſlaughter only, for he might ſuſpect that he came to ſide 
with his adverſary. 1 Hawk. P. C. c. 31. $45: Ken e 
66. If the officer be within his proper diſtrict, and 
known, or but generally acknowledged to have the office 
he aſſumeth, the law will preſume chat the party killed 
had due notice of his intent, eſpecially if it be in the day 
time. Fof. 135, 311. 3 
As to ſuch killing as happens in the execution of an 
unlawful action, where the principal deſign is to commit a 
bare breach of the peace, not intended againſt the perſon of 
him who happens to be ſlain; it ſeems clear that where di- 
vers perſons reſolve generally to reſiſt all oppoſers in the 
commiſſion of any ſuch breach of the peace, and to exe- 
cute it in ſuch a manner as naturally tends to raiſe tu- 
mults and affrays; as by committing a violent diſſeiſin 
with great numbers of people, hunting in a park, Ce. 
and in ſodoing happen to kill a man, they are all guilty 
of murder; for they muſt at their peril abide the event of 
their actions, who wilfully engage in ſuch bold diltuib- 
ances of the public peace, in open oppofition to, and de- 
fiance of, the juſtice of the nation. 1 Hah. P. C. c. 31. 
$ 46: Savil 67; More 80: Palm. 35: Crom. 24 6. 25 a: 
I. P. C. 47: 5 Med. 285: Dyer 128. pl. 60: S. P. C. 
17 6. | 
The fact however mult appear to have been committed 
ſtrictly in proſecution ot the purpoſe tor which the party 
was aſſembled. Prin. P. L. 234 :— Therefore if divers 
perſons be engaged in an unlawful act, and one of them 
with malice prepenſe againſt eze of his companions, find- 
ing an opportunity, kills him, tne reit ire not concerned 
in the guilt of that act. Key. 112; decaute i hath no 
connection with the crime in contemplation. rin. P. L. 
235. —80 where two men weie being another man in 
the fireet, a franger made ſome obſervations upon the 
cruelty of the act, upon which one of the two men gave 
him a mortal ſtab with a knife. Both the men were in- 
dicted as principals in the murder, yet although both 


death of the ſtranger did not enive upon that act, @n it 
appearing that only one of them intended any injury to 
the perion killed, the judges were of opinion mat be 
could not be guilty either as principal or acceſſary : and 
upon the caſe of K. v. Thomp/on, Kely. 66, 7, he was ac- 
quitted. 8 Mod. 164: 12 Med. 629: Yet lee 12 Mad. 
236 :—Leach's Hawk. P. C. i. c. 31.4 46, in u. | 
Where divers rioters, having forcible potleflion of a 
houle, afterwards killed the perton whom they had ejected, 
as he was endeavouring in the night forcibly to regain the 
poſſeſſion, and 7o fire the heuje, they were adjudged guiity 
of manſlaughter only, notwichſtanding they did the fact 
in maintenance of a deliberate» injury; perhaps for this 
reaſon, becauſe the perſon flain was 's much in fauit him. 


1 Hawk, “. C. c. 31.4 47: Cum 286; H. F. C. 56. 


— 
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But if in ſuch, or any other quarrel, whether it were 
ſudden or premeditated, a juſtice of peace, conſtable or 
walchman, or even a private perſon, be lain in endea- 
vouring to keep the peace, and ſuppreſs the affray, he 
who kills him is guilty of murder; for notwithitanding 
it was not his primary intention to commit a felony, yet 
inaſmuch as he perſiſts in a leſs offence with ſo much ob- 
ſtinacy as to goon in it to the hazard of the lives of thoſe 
who no otherwiſe offend him, but by doing their duty in 
maintenance of the law, which therefore affords them its 
more immediate protection, he ſeems to be in this reſpe& 
equally criminal, as if his intention had been to commit 
a felony. 1 Hawk. P. C. c. 31.4 48: H. P. C. 45: Dalt. 
cap. 93: 3Infl. 52: Kelyn. 66: 22 Af.71: 409%. 40 6: 9 
Co. 68: Com. 25. See ſupra. 

If one attack another to rob him, and by the reſiſtance 
of the party kills him, this is azurder. 3 Luft. 5 2: Dalts 
344. A perſon ſtands by and eacourages or commands 
another to murder a man ; or if he come with others on 
purpoſe to kill him, and ſtand by while the other perſons 
commit the fact: It will be murder in them all. Phd. 
98: 11 Rep.5. And if two or more perions come to- 
gether to do an unlawful act, as to beat a man, rob a park, 
&c. and one of them kills a perſon, this is murder in all 
preſent, aiding or aſſiſting, or that were ready to aid and 
aſſiſt: All will be {aid to intend the mmader. 3 Inft. 56: 
Dalt. 347: H. P. C. 31. And ſuch perſons will be 
Judged to be preſent who are in the lame houſe, though in 
another room, or in the ſame park, although half a mile 
off, Oc. H. P. C. 47: Kel. 87, 116, 127. See tit. Accrfſary. 

Several perſons having conſpired to enter the King's 
park, and to hunt and carry away deer, with d of 
killing any one that ſhould oppe/e them; though the keeper's 
ſervant began the aſſault, and required them firſt to ſand, 
whereupon they fled, and one of the ksgeper's men diſ- 
charged a piece at them, and they continued their flight 
until he laid violent hands upon one of the offenders, and 
then, and not before, they killed one of the keeper's ſer- 
vants, this was held to be mwder ; as they were doing an 
unlawful act, the law implies malice, and they ought 
not to have fled, but to have ſurrendered themſelves. 
Roll. Rep. 20. 

us to fuch killing, as happens in the execution of an 
wif! action, the principal motive whereof was 4 afi/? 
a third perſon; it (eems clear, that if a maſter malicioutly 
incending to kill another take his fervants with him, with- 
out a. quainiing them with his purpoſe, and meet his ad- 
verlary and fight with him, aad the ſervants ſeeing their 


were doing an unlewful ad in beating the man, a* the | maltereng.ved take part with him, aud kill the other, 


they are gutity of manſlaughter only, but the malter of 
murder. FJ. Com. 100, lol a: Gm. 23: Dait. cap. 93: 
H. P. C. 51, 52: 1 Hawk P. C. c. 31. 849 — Though if 
the maſter have malice, and he teils his ſervants of it, 
and hat lis intention is to kill the party, and they go 
with ihe matter, if they kill another, it is murder both in 
malter and iervant. Dy. 26: 9g Rep. 66: Phavd. 100. 
And therefore it follows @ /ortor7, that if a man's 
ſervant or friend, or even a ſtranger, coming ſuddenly, 
tee him fighting with another and ſide with bim, and kill 
the other; or leeing his ſword broken lend him another, 
wherewith he kills the other, he is guilty of manflanghter 
only. 1 Hawk. P. C. c. 31. $50: Crom. 20 5: H. 1. C. 
57: Dalt. cap. 94: 1 Rel. Rep. 407, 408: 3 V. 206 : 
H. P. C. 52. 
Let 
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Yet in this very caſe, if the perſon killed were a bailiff, 
or other officer of juſtice, reſiſted by the maſter, c. in 
due execution of his duty, ſuch friend or ſervant, &c. 
are guilty of murder, whether they knew the perſon 
ſlain were an officer or not. Kelynge 67, 86, 87, But 
perhaps it may be objected, that in this laſt caſe there 
ſeems to be no more malice than in the former; and ſuch 


third perſon being wholly ignorant that the party killed 
- was an officer, ſeems to be no more in fault than if he had 


been a private perſon. To this it may be anſwered, that 
all fighting is highly unlawful, and that he who on a 
ſudden ſeeing perſons engaged in 1t, is ſo far from en- 
deavouring to part them, as every good Subject ought, 
that he takes part with one ſide, and fights in the quarrel, 
without knowing the cauſe of it, ſhews a high contempt 
of the laws, and a readineſs to break through them on a 
{mall occaſion, and mult at his peril take heed what he 
does; and conſequently might perhaps in ſtrict juitice be ad- 
judged in the foregoing caſes to act with malice, which 
doth not always fignify a particular ill-will againſt the perſou 
tilled, as appears by many of the above- mentioned caſes; 
and tho? ſuch perſons be favoured in reſpect of the ſud- 
denneſs of the occation where both the quarrel and the 
perſons are private, yet he mult not expect ſuch indul- 
gence, where the fight, in which he ſo raſhly engages, 
was begun in oppoſition to the juſtice of the nation, and 
a perſon-happens to be killed thereby who engaged in 
maintenance thereof, and on that account is under its 
more particular care; and it may be juſtly challenged, 
that his oppoſers be made examples to deter others trom 
joining in ſuch unwarrantable quarrels. 1 Sid. 160: Ney 
50: Plow. Com. 100.—See 1 Hawk. P. C. c. 31.4 51-53. 

But if a man ſeeing another arreſted, and reſtrained 
from his liberty, under colour of a © preſs-warrant or civil 
proceſs, &c. by thoſe who in truth have no ſuch authority, 
happen to kill ſuch treſpaſſers“ in reſcuing the perſon op- 
preiled, he ſhall be adjudged guilty of manſlaughter only, 
notwithſtanding the injured perſon ſubmitted to them, 
and endeavoured not to reſcue himſelf ; and the perion 
who reſcued him, did not know that he was illegally 
arreſted ; for ſince in the event it appears, that the per- 
ſons ſlain were treſpaſſers, covering their violence with a 
ſkew of juſtice, he who kills them is indulged by the law, 
which in theſe caſes judges by the event, which thoſe who 
engage in ſuch unlawful actions muſt abide at their 
peril. Kelynge 66, 137: Crom. 27 a, Dent's caſe: 1 Hawk. 
P. C. c. 31. 5 54.—But the principles upon which this 
caſe was determiged, are very elegantly and warmly con- 
troverted by Mr. Juſtice Fofer, p. 315—318. 

'T here were two men in an inner chamber, quarrelling, 
and together by the ears; à brother of one of them 
ſtanding at the door, that could not get in, cried to 
his brother to make him ſure, and preſently after he gave 
the other a mortal wound; this was held mar/{augbter in 
him that flood at the door. Shep. Abr. 493. 

As to ſuch killing as happens in the execution of an 
anlawful action, whereof the direct defige was to eſcape from 
an arref, it ſeems to be agreed that whoever kills a therift, 
or any of his officers, in the lawful execution of civil pro- 
ceſs, as on arreſting a perſon upon a caps, . is guilty 
of murder. 1 Hawk. P. C. c. 31. $55: Dalt. cap. 93: 
H. P. C. 45: Crom. 24 a. 

Neither is it any excuſe to ſuch a perſon, that the 


proceſs was erroneous, (tor it is not void by being ſo,) | 


1 
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or that the arreſt was in the night, or that the officer did 
not tell him for what cauſe he arreſted him, and out of 


what court, (which is not neceſſary when prevented by 


the party's reſiſtance) : or that the officer did not ſhew 
his warrant, which he 1s not bound to do at all, if he be 
a bailiff commonly known, nor without a demand, if 
he be a ſpecial one. 9 Co. 66, 68: Co. Fac. 280, 486: 
6 Co. 68 6: 69a: 1 Hawk, P. C. c. 31.8 56, 

Yet the killing of an officer in ſome caſes will be 
manſlaughter only ; as, where the warrant by which he 
acts gives him no authority to arreſt the party; as where 
a bailiff arreſts J. S. a baronet, who never was knighted; 
by force of a warrant to arreſt J. S. knight. 1 Hau. H. 
C. c. 31. f. 57: Oo. Car. 372: 1 Jou. 346: 12 Co. 49. 
So where a good warrant is executed in an unlawful 
manner; as if a bailiff be killed in breaking open a door 
or window to arreſt a man ; or perhaps if he arreſt one 
on a Sunday ſince flat. 29 Car. 2. cap. 7. by which all 
ſuch arreſts are made unlawful. H. P. C. 46: 1 Hawk, 
P. C.c. 31.4 58. 

If a bailiff is killed in executing a lawful warrant, 
Dc. it is murder: Nor is it any excuſe to the perſon, that 


the proceſs was erroneous; or that the arreſt was in the 


night; that the officer did not tell him for what cauſe 
he arreſted him; or that he did not ſhew his warrant, Sc. 
being a bailiff commonly known. 9 Rep. 68, 69: Co. 

ac. 280, 486. But if a bailiff who is not executing his 
office is killed, it is not murder; for he ovght to be duly 
executing his office, by ſerving the proceis of the law, 
wherein he is aflitted cam poreeate Regis & Logic. Co. Car. 
$37: 2 Lill, Abr. 212. Therefore where the warrant 
by which he acts gives him no authority to arreſt the 
party; as where a bailiff arreſt: a wrong perſon, or F. 
S. a baronet, by force of a warrant to arreſt J. S. knight; 
or if a good warrant is executed in an unlawful manner; 
as if a bailiff be killed in breaking open a door, or win- 
dow, to arreit a man; or perhaps if he arreſt one on a 
Sunday; fince the fat. 29 Car. 2. c. 7, by which all ſuch 
arreſts are made unlawtul, ard he is ſlain; malice ſhall not 
be implied to make it murder, but it ſhall be manſlaughter 
only. H. P. C. 46: Cro. Car. 372: 12 Rep. 49: 1 Hawk, 
c. 31. $58, If bailifts come to a houſe to arreſt a perſon, 
and the houſe being locked they attempt to break in, 
whereupon the ſon of the perſon intended to be arreſted, 
ſhoots and kills one of them, it is not aurder. Jenas 429: 
See Fates Rep. 135, 138. 270, 308, 312, 318, 321. 

A perſon was arreſted, and another not knowing the 
cauſe of the ſtruggle, but ſeeing ſwords drawn, and to 
prevent miſchief, came and defended the party arreſted, 
and in the ſcuffle the bailiff was killed; it was reſolved 
to be no Murder in the perſon doing it, but that all that 
were preſent and aſliiting, ring of the arreſt, were 
principal murderers. Kel. 86. Though it has been held in 
ſuch a caſe, that the perſon offending is guilty of murder, 
whether he knew that the perſon ſlain were an officer or 
not; for all fighting is unlawful, and he who, ſeeing per- 
ſons engaged in it, takes part with one fide, and fights in 
the quarrel without knowing the cauſe of it, eſpecially 
where the fight is begun in oppotition to the juſtice of tho 
nation, ſhews a readineſs to break through the laws on a 
ſmall occaſion, and mult at his peril take heed what he 
doth. 1 Sid. 160: Ney 5o. See ante. 

As to ſuch killing as happens in the execution of an 
unlawful aclisa, Whereof the principal gui peſe was to uſurp ax 

illegal 
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illegal authority it ſeems cleaf, that if perſons take upon 
them to put others to death, either by viitue of a new 
commiſſion wholly unknown to our laws, or by virtue of 
an unknown juriſdiction, which clearly extends not to 
caſes of this nature; as if the court of Common leas 
cauſe a man to be executed for treaſon or felony ; or me 
Court Martial, in time of peace, put a man to death by 
the martial Jaw, both the judges and officers are guilty 
of murder. 1 Haw4. P. C. c. 31. 59; H. P. C. 46. 

But where perſons act by virtue of a commiſſion, which, 
if it were ſtrictly regular, would undoubtedly give them 
full authority, but which happens to be defeciive only in 
ſome point of /orm, it ſeems that they are no way crimi- 
nal. 1 Hawk. P. C. c. 31. 5 60, 

As to ſuch killing as happens in the execution of an 
erlawfl action, where 10 miſchief was intended at all, it 
is ſaid, that if a perſon happen to occaſion the death of 
another, in doing any idle wanton action, which cannot 
but be attended with the manitett danger of ſome other ; 
as by riding with a horſe known to be uſed to kick among 
a multitude of people, by which he means no more than 
to divert himſelf by putting them in a fright, he is guilty 
of murder. 1 Hawk, 87. 

It has been already mentioned to have been anciently 
holden, that if a perſon not duly authorized to be a 
phyſician or ſurgeon, undertake a cure, and the patient 
die under his hand, he is guilty of felony ; but in as 
much as the books wherein this opinion is holden were 
written before the ſtatute of 23 U. 8. c. 1, which firſt ex- 
cluded ſuch felonious killing, as may be called a 
murder or malice prepenſe, from the benefit of clergy, it 
may be well queſtioned, whether ſuch killing ſhall be 
ſaid to be of malice prepenſe, within the intent of that 
ſtatute ; however, it is certainly highly raſh and pre- 
ſamptuous for unſki!lful perſons to undertake” matters 
of this nature; and indeed the law cannot be well too 
ſevere 1n this caſe, in order to deter ignorant people from 
endeavouriog to get a livelihood by ſuch practice, which 
cannot be followed without the maniſeſt hazard of the 
lives of thoſe who have to do with them: but ſurely 
the charitable endeavours of thoſe gentlemen who ſtudy 
to qualify themſelves to give advice of this kind, in order 
to aſliſt their poor neighbours, can by no means deſerve 
fo ſevere a conſtruction from their happening to fall into 
ſme miſtakes in their preſcriptions, from which the moſt 
J-arned and experienced cannot always be ſecure. 1 Harv, 
P. C. c. 31. 562: S. P.C.16 5: Pult. 32 6: Crom. 27: 
43 Ed. 3.336: Fitz. Coron. 163: See Dalt. cap. 93. 

It were endleſs to go through all the caſes of Homicide 
which have been adjudged either expreſsly or impliedly, 
malicious: the above therefore may ſuſſice as a pretty 
ample ſpecimen: and we may take it for a general rule 
that all Homicide is malicious, and of courſe amounts 
to murder, unleſs where, 1. /%%ifed by the command or 
permiſſion of the law; 2. excy/ed on the account of acci- 
dent or ſelf-preſervation; or 3. alleviated into man- 
Naughter, by being either the involuntary conſequence 
of ſome act, not ſtrictly lawful, or (if voluntary) occa- 
ſioned by ſome ſudden and ſufficiently violent provoca- 
tion. And all theſe circumſtances of juſtification, ex- 
cuſe, or alleviation, it is incumbent upon the priſoner 
to make out, to the ſatisfaftion of the court and jury: 
the latter of whom are to decide whether the circum- 


ſtances alleged are proved to have actually exilted ; the 
former, how far they extend to take away or mitigate the 


guilt. For all Homicide is preſumed to be malicious, 
until the contrary appeareth upon evidence. Fo/7. 255. 

The rush, of murder, and that of manſlaughter 
were formerly one and the fame ; bath having the bene- 
fit of clergy : {o that none but unlearned perſons, who 
leaſt knew the guilt of it, were put to death for this 
enormous crime. Hal. P. C. 450. But by ſeveral ſta- 
tutes the benefit of clergy is taken away from mur- 
derers through malice prepenſe, their abettors, procurers, 
and counſ-liors. See Stats. 23 Her. 8. c. 12: 1 Ed. 6. 
c. 12: 4& 5 P. M. c. 4. And ut. Clergy, Benefit of. 


The Principal in murder is therefore now ouſted of 


clerzy in all caies, and the Acceſlary gore is alſo ouſted of 


clergy in all caſes, but the Accellary after is in no caſe 


ouited of clergy. 2 Hlile"s H. 344: 

In atrocious cafes, it was frequently uſual for the court 
to direct the murderer, after execution to be hung upon 
a gibbet in chains near the place where the fact was com- 
mitted: but this was no part of the legal judgment; 
and the like is flill ſometimes practiſed in the caſe of no- 
torious thieves, But now in England, it is enacted by 
fat. 25 Geo. 2. c. 37, that the Judge before whom any 
perſon is found guilty of wilful murder, ſhall pronounce 
ſentence immediately after conviction, unleſs he fees cauſe 
to poltpone it; and ſhall in paſſing ſentence direct him to 
be executed on the next day but one (unleſs the ſame 
hall be Sunday, and then on the 3Gnday following) and 
that his body be delivered to the ſurgeons to be diſſected 
and anatomized ; and that the Judge may direct his body 
to be afterwards hung- in chains, but in no wiſe to be 
buried without diflection. See Fef. 107. And during 
the ſhort but ax ſul interval between ſeatence and execu- 
tion the priſoner ſhall be kept alone, and ſuſtained only 
with bread and water. But a power 1s allowed to the 
Judge upon good and ſufficient cauſe to reſpite the execu- 
tion and relax the other reſtraints of the act. See tit. 
Execution of Criminals, 

At a meeting of the Judges to conſider of this act 
there was ſume doubt whether 4ang'izs in chains might 
ever be made part of the ſentence; but on debate it was 
agreed by nine judges, that iu all cates withia the act, 
the judgment for diſjeting and anatomizing only ſhould 
be part of” the ſeutence, and if it ſhould be thought adviie- 
able, the judge might efterivards direct the barging 
in chains by jpecial order to the ſheriff, purſuant to the 
power given by the act. 798. 107. 

4. By the Roman law Parricide, or the murder of one's 
parents or Children, was puntihed in a much feverer 
manner than any other kind of Homicide, Bot the 
Lug liſp laws treat it no otherwiſe than as ſimple murder, 
unlets the child was alſo the ſervant of his parent; pro- 
bably under the idea of the impoſſibility of committing 
{o enormous 2 crime. 

But though the breach of natural relation is un- 
obſerved, yet the breach of civil or eccleſiaſtical connec- 
tions, when coupled with murder denominates it a new 
offence, no leſs than a ſpecies of treaſon, called parva 
proditio, or Petit Treajon : which is however nothing elie but 
an aggravated degree of murder ; although, on account 
of the violation of private allegiance, it is ſtigmatized 
as an inferior ſpecies of treaſon. And thus, in the an- 
tient Gothic contlitution, we find the breech both of na- 
tural and civil reletions ranked in the ſame claſs with 
crimes againſt the State and Sovereign, 
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HOMICIDE, 


Prrir TREASON, according to the %a“. 25 E. 3.5. 2, 
may happen three ways: by a ſervant killing his maſter, 
a wife her huſband, or an eccleſiaſtical perſon (either ſe- 
cular or regular,) his ſuperior, to whom he owes faith 
and obedience. A ſervant who kills his maſter whom 
he has left upon a grudge conceived againſt him during 
his ſervice, is guilty of petit treaſon, for the traiterous 
intention was hatched while the relation ſubſiſted between 
them, and this is only an execution of that intention. 
1 Hawk. P. C. 89: 1 Hal. P. C. 380. So if a wife be 
divorced à men/a et thoro, ſtill the winculum matrinonii ſub- 
fils; and if ſhe kills ſuch divorced huſband, ſhe is a 
traitreſs. 1 Hal. P. C. 381. 

A wife divorced cau/4 adulterii vel ſcevitiz, is ſtill within 
this law, becauſe the bond of matrimony is not thereby 
diſſolved, and ſhe may again lawfully cohabit with her 
huſband. But a divorce cauſd conſanguinitatis wel pre-con- 
tracts, entirely diſſolves the nuptial tie, and annihilates 
the very character of wife.— Therefore a wife de fatto 
only, and not de jure cannot commit this crime, for ſhe 
has no lawful lord to whom ſhe owes ſubjection and obe- 
dience. Neither can a huſband be guilty of this crime 
by killing his wife de jure, for there is no reciprocity of 
obedience and ſubjegion.—Leach's Hawk, P. C. i. c. 

2.8 7. 

? n is underſt@od to owe canonical obedience 
to the biſhop who ordained him, to him in whoſe dioceſe 
he is beneficed, and alſo to the metropolitan of ſuch ſuf- 
fragan or dioceſan biſhop ; and therefore to kill any of 
theſe is petit treaſon. 1 Hal. P. C. 381. As to the reſt, 
whatever has been ſaid, or remains to be obſerved, with 
reſpect to wilful murder, is alſo applicable to the crime 
of petit treaſon, which is no other than murder in it's 
moſt odious degree: except that the trial ſhall be as in 
caſes of high treaſon, before the improvements therein 
made by the ſtatutes of Williamz. Feſt. 337. But a per- 
ſon indicted of petit treaſon may be acquitted thereof, 
and found guilty of manſlaughter or murder. Fo. 106: 
1 Hal. P. C. 378: 2 Hal. P. C. 184; and in ſuch caſe it 
ſhould ſeem that tr witneſſes are not neceſſary, as in 
caſe of petit treaſon they are. Which crime is alſo 
diſtinguiſhed from murder in it's puniſhment. 4 Comm. 
„ | 

2 appeal of death will lie, and anterfoits acguit or 
attaint in murder is a good bar, in petit treaſon; and 
2 converſo. 2 Hale 246, 233: 3 Inst. 213. It is included 
in a pardon under the name of murder. 1 Hal. 378. And 
the offender may be indi&ed either for petit treaſon, mur- 
der or manſlaughter, and tried and found guilty on ſuch 
indictment, of either of thoſe crimes reſpectively, ac- 
cording as the caſe may appear upon the evidence. 1 Hal. 


378: Fyter326.—Baurt if the proſecutor be appriſed of 


the real caſe, he ought to adapt the bill to the truth of the 
fat. Fo. 104, 326. For though the offences are to moſt 
purpoſes conſidered as ſubſtantially the ſame, yet there is, 
as we have ſeen, ſome difference with regard to the judg- 
ment; and alſo a very material one with regard to the 
trial. Fe,. 327 —On the trial the priſoner is entitled to 
a peremptory challenge of thirty five. Ft. 327. TWO 
witneſſes, it is alſo poſitively ſtated, by Feſer, are required 
both on the indictment and at the trial. f. 337: See 
fat. 1 Ed. 6. c. 12: And the Hat. 55 6 Ed. 6. c. 11, by 
general words extending to all treaſons, requireth that 


HOM 


the witneſſes, / living, ſhall be examined in perſon upon 
the trial in open court. Depoſitions therefore taken be- 
fore the coroner, or informations taken by a jultice of 
the peace, are not evidence whereon to ground a con- 
viction of petty treaſon, if the party be living, though 
unable to travel, or kept out of the way by the priſoner, 
or. his procurement, Fo. 337. cites fat. 1 & 2 P. M. 
c. 13: 1 Hale 305: 2 Hale 284. | 

The puniſhment of petit treaſon, in a man, is to be 
drawn and hanged, and in a woman was formerly to be 
drawn and burned, but which latter ſentence is now 
changed to hanging by Far. 30 Geo. 3. c. 48. See title 
Judgment in criminal caſes. Perſons guilty of petit treaſon 
were firſt debarred the benefit of clergy by fat. 12 H. 7. 


c. 7, which has been ſince extended to their aiders, 


abettors, and counſellors, by fat. 23 Heu. 8. c. 1: 4& 5 
P, & IM. c. 4. See title Clergy Benefit of. 


HOMINATIO. Domeſday, tit. Northampton Sockmann: 
de Riſden—The muſtering of men; alſo the doing of ho- 
mage. Connell dit, 1727. 

HOMINE cArTrO IN WITHENNAMI UM. A writ to 
take him that hath taken any bondman or woman, and 
led him or her out of the country, ſo that he or ſhe can- 
not be replevied according to law. Reg. Orig. fol. 79. 
See this DiR. tit. HUhernam, 

HOMINE ELTEN DO AD CUSTODIENDAM PECIAM 
SIGILLI PRO MERCATGRIBUS EDITI» A writ directed 
to a corporation, for the choice of a neẽ perſon to keep 
one part of the ſeal appointed for Statutes merchant, when 
a former is dead, according to the ſtatute of A4on-Bur- 
nel, Rep. Orig. 178. | . 

HOMINE AEZ TIOIAN DO. A writ to bail a man out 
of priſon: F. N. B. fel. 6: Reg. Orig. fol. 77. 

This writ lies where a perſon is in priſon, (not by 
ſpecial commandment of the King, or his Judges, or for 
any crime or cauſe irrepleviſable,) directed to the ſheriff 
to cauſe him to be replewvicd: in the ſame manner that 
chattels taken in diſtreſs may be replevied ; and if the 
perſon be conveyed out of the ſheriff's juriſdiction, he 
may return, that the defendant hath e/ined the plaintiff's 
body, ſo that he cannot deliver him ; then the plaintiff 
ſhall have a capias in withernam to take the defendant's 
body, and keep him without bail or mainprize till he 
produces the party. 3 Comm. 129. c. 8. And if the 
ſheriff return ven &/? inventus in that writ againſt the body, 
the plaintiff ſhall have a capras againſt the defendant's 
goods, c.. F. N. B. 66 : New Nat. Br. 151, 152. 

Where one takes away ſecretly, or keeps in his cuſtody 
another man againſt his will, upon oath made thereof, and 
a petition to the Lord Chancellor, he will grant a writ of 
replegiari factas, with an alias and pluries, upon which the 
ſheriff returns an elongatus, and thereupon iſſues out a 
capias in withernam: and when the party is taken, the 
ſheriff cannot take bail for him; but the court where the 
writ is returnable may, if they think fit, grant a habeas 
corpus to the ſheriff to bring him into court and bail him, 
2 Lill. 23. 

In a Homine replegiando it hath been adjudged, that it 
doth not differ from a common replevin, on which che 
ſheriff muſt return a deliberari fect, or an excuſe why he 
doth not: that where he cannot make deliverance, if he 
return an clongatu⁴, the defendant is not concluded by that 

return 
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return to plead 2 crit: and after the return of an ch 
gatus, and a capias in withernam, if the defendant pleads 
this plea, he ſhall be bailed, for the cuithernam is no exe- 
cution: and after a defendant is bailed upon the 
capias in withernam, there may be a new <vithernam 
againſt him. And it was held, that in a homine re?legi- 
ardo after an elongatus returned, if the defendant comes 
in gratis, and calls for a declaration, and pleads ron cept, 
he ſhall not be obliged to give bail, but if he come in 


upon the return of the capias, he mult give bail, and 


ſhall not be admitted to it till he call for a declaration, 
and plead non cepit. 2 Salk. 381. 


The ſheriff returned an elongavit in a homine replegiando, | 


and then a capias in withernam went forth; afterwards the 
defendant, having entered an appearance, moved for a 
ſuper/ed:as to the withernam, and offered to plead on cepit ; 
which was oppoſed, unleſs he would give bail to deliver 
the perſon, in caſe the iſſue was found againſt him: 
though it was ruled, that if any property had been 
pleaded in the party then the defendant ought to give 
bail to deliver him; but he ſays he hath not the perſon, 
and therefore non cepit is a proper plea, and he ſhall 
put in bail to appear de die in diem. 
fendant ſhall not be compelled to gage deliverance; and a 
ſuper/edeas was granted to the cvirhernam, See 4 Mo. 183. 
A homine replegiando cannot be brought either by the 
wife herſelf, or by her proche amy againſt her huſband ; 
and the nature and proceedings in the writ ſhew it to be 
. fo. Ch. Prec. 492. | 
This writ is now ſeldom uſed to deliver a perſon out of 
cuſtody, being ſuperſeded by the more beneficial effects 
of the writ of Habeas Corpus. See that title, 
HOMINES; A term applied to a fort of fendatory te- 
nants, who claimed a privilege of having their cauſes 
and perſons tried only in the court of their lord: and 
when Gerard de Cardil, Anno 5 R. 1, was charged with 
treaſon and cther miſdemeanors, he pleaded that he was 
Homo comitis Jobannis, &c, and would ſtand to the law 
and juſtice ot his court. Paroch. ntiq. 152. 
HOMIPLAGIUM ; Is uſed in the laws of Hen. 1. 


cap. 80, for the maiming a man. S/ gn, in domo wel curia 


Regis fecerit bomicidium del homiplagium. 
HOMO. This Latin word includes both man and 


woman, in a large or general underftanling. 2 %. 45. 


HOMSTALE. A home- ſtall, or manſion - houſe. As 
in a charter granted about the 5 Ed. I. Cow?!!. 

IOND-HABEND, See Hand habend. I: alſo figni- 
fies the right which the lord hath of determining the ot- 
fence in his court. 

HONEY. All veſſels of honey are to be marked with 
the name of the owner, ard be of a certain content, 


under penalties; and if any bozcy fold, be corrupted with | 


any deceitful mixture, the ſeller ſhall forfeit che Honey, 
&e Stat. 23 Eliz. c. 8. 

HONOUR, I, beſides the general ſignification, uſed 
eſpecially for the more noble ſort of Seigniories, on which 
other inferior Lordſhips or Manors depend, by perform- 
ance ef ſome cultoms or icrvices to thoſe who are lords of 
them; (thcugh anciently horcr and arora fignifed the 
ſame thing.) See Selnan, in v. Honor. The manner of 


creating theſe Honors by act of parliament, may in part 

be colleAed out of the ſtatute of 33 Her. 8. cc. 37, 38. 
In the early times of our legal conſtitution, the King's 

greater barons, who had a large extent of territory held 


under the crown, granted out frequently ſmaller manors 
Vol. I. 


In this caſe the de- | 
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to inferior perſons to be holden of themſelves; which 
do now therefore continue to be hoiden under a ſuperior 
lord, who is called in ſuch cafes the lord paramount over 
all theſe manors: and his ſeignory is frequently termed 
an Hindu, not a minor ; eſpecially if it hath belonged to 
an ancient feodal baron, or hath at any time been in the 
hands of the crown. 2 Comm. 91. c. 6. v2e title Laure. 

An Honour ought to confilt of lands, liberties, and 
franchiſes. 1 Bal. 197: 2 Rol. 72. l. 48. And it is the 
molt noble ſeigniory. Co. Lit. 108 a. One or more 
mahors may be parcel of an Honour. 2 Ne 72. J. 45. So 
a foreſt may be appendaat to it. 2 Rel. 7 3. J. 3. 

An Honour originally ſhall be created by the King. 
Co. Lit. 108 4. Every Honour muſt be holden of the 
King. R. 1 Bul. 195. And if it be aſligned, or gravted 
over to another, it ſhall not be holden of a Subject. For 
it may be granted by the King to a Subject. A man 
may claim an Fonow by grant, or by preſcription, But 
the King at this day cannot make an Honour by grant, 
without an act of parliament. R. 1 Baul. 195, 196: Co. 
Lit. 108 a. See Cowell title Honour. 

The following is a liſt of Hozoarrs within the realm, wiz. 
Ampthiil, (by Stat. 33 H. 8. c. 37.) Aquila, (formerly 
Pevenjey) Arundel, (See pejt) Abergavenny, Boloine, Berk- 
bamftcad, Beauli:u, Barnard*s Caſile, Bullngbroke, Baiſtable, 
Bononia, Brecknock, Brember, Bedford, Clare, Crevecure, 
Clun, Chriſtchurch, Cockermouth, Cormayl:, Candicut, Car- 
7/orcak, Clifford Caſtle, Cheſter, Carmarthen, and Cardigan, 


| Donningten Caſtle, (by flat. 37 H. 8. c. 18,)—Dudl:y, and 


Dover Cable, Ey:, and Egremond. 

The Honour of Eoft and Vi Greenwich, Glameroan, 
Gleceſter, Grentmejuil, Gower, Grafton, (by fat. 33 H. 8. 
c. 38,) - Hagauet, Hampion Court, (by fiat. 31 H. 8. c. 550 
— Huntindon, (in Hergfo djhire) Heveningbam, Hazverden- 
Cale, Herford, and Halton, Lancafter, Lincoln, Leicefter, 
Levetot, Hinckley, Kingſton upen Hull, (by Rat. 37 H. 8. 
c. 18.) —Kzington, and Fokinzham. 

The Honour of Montgomery, Mowbray, Midalebam, and 
Maidſtone, Nottingham, Newelhn or Newelme, Oakbampion,s 
St. Oftth, (by fat. 37 H. 8. c.18,)—Oxford. 

The Honour of Plimpion, Feverel, Pickering, Raleigh, 
Richard's Cafthe, Skipton, Stafford, Strigul, Tickbil, Tremans 
ton, Totnefs, Theony, Tamcorth, 

The Honour of Wignere, Malling ford, Wefiminfier (by 
Pat. 37 H. S. c. 18.) - indir, WWermgay, Whirawe!tan, 


(in Jeriſbire) Merkt, Whitchurch, and Warwick, I. edley, 
and 7utbury. : 


The Ning granted to a Subject a great manor, called 
an Honour, and paſſed it by the name of an Hor, and 
well. Fenk. 277. pl. 99. 

It is illegal to purchaſe honovy (as a dukedom) for mo- 
ney. Vern. 5. See title Peers. 

At this day the Earl of Arundel only hath his Earldom 
by preſcription, the beginning of which is not within the 
memory of any one; ſo that his Earldom is the moſt an- 
cient in the realm. 1 But. 196.—See title Peers, 

HONOUR-COURTSs, Are courts held within the 
b0:9%r5, or manors laſt noticed, mentioned in the fat. 33 
Hen. 8. cap. 37. There is alſo a Court of HZoneur of the 


Farl Marſhal of England, &c. which determines diſputes 


concerning precedency and points of Honour, 2 Hawb, 
P.C. I his court of Honour, which is alſo exerciſed ta 
do juilice to Hralds, is a court by preſcription, and 
has a p::ſon belonging to it, called the Vite Lym in 
Scurbwark. 2 N. J. 935. See title Court of Chivairy, 


45S HONOURARY 
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HONOURART {ox HONORARY) FEUDS, Are 


titles of nobility, deſcendible to the eldeſt fon in exclu- 
ton of all the reſt. See title Ieuures. 

HONOURARY SERVICES, Are thoſe that are in- 
cident to the tenure of Grand Sergeanty, and commonly 
annexed to ſome honour. Stat. 13 Car. 2. 29. 

HONTFONGENETHEF. Cum omnibus aliis likerta- 

' tibus tantummodo hontfongenethef mihi retenio.—harta 
il. Comitis Matęſialſci. In Mon. Angl, 1 par. fo. 724. 
This ſhould have been written hondfangenethef, and 


| ' ſignifies a thief, taken with bondbabend, i. e. haiviag the 


thing ſtolen ia his hand. Cowell.—See Backberind. 


HOPCON, Signifes a valley, in Dome/day Book ; ſo do 
Bote, hawgh and howgh. Cowell. edit. 1727. 


HOPS AND HOP-BINDS. Penalty on importing or 
uſing corrupt hops, fat. 1 Fac. 1. c. 18,—No bitter to 
be uſed in brewing but hops, Stat. g Ann. c. 12. $ 24.—No 
hops to be imported into Jreland from other parts but 
Great Britain, Stat. 5 G. 2. c. 9g.—Landing foreign hops be- 
fore duty paid, hops to be burnt, and ſhip forfeited, Stat. 
7 Gee. 2.c.19,—Penalty on ſophiſticating hops, 7 Gee. 2. 
c. 19. ec. 2.—Cutting hop-binds, 10 Geo. 2. c. 32. /edt. 
4.— By Stat. 6 Geo. 2. c. 37. ſea. 6, Unlawfully and ma- 
licioufly cutting hop-binds is made felony without bene- 
fit of clergy.— The duty upon hops is a branch of the 
Exciſe and regulated by many fats. made for the purpoſe. 


HORA AUROREZ, The morning bell, or what we 


now call the four o'clock bell, was anciently called Hora 


Auroræ; as our eight o'clock bell, or the bell in the 
evening, was called Iguitegium or Cor erfeu. Cowell, 
HORDERA, from the Sax. Hord, {be/aurus.] A trea— 
ſurer : and hence we have the word d or Ward, as uſed 
for treaſuring or laying up a thing. Leg. 4delan. cap. 2. 


HORDERIUM, A hoard, a treaſury, or repoſitory. 
L. Canuti, c. 104: : 

HORDEUM PALMALE. Beer-barley, which in 
Norfol# is called tprat-barley, and battledore-barley ; 
and in the marches of Wales cymidge, it being broader 
in the ear, and more like a hand than the common bar- 
ley, which in old deeds is called Hordeum guadrogefanale. 
Cowell. 5 

HORNE-BEAME POLLENGERS. Trees ſo called, 
that have been uſually lopped, and are about twenty 
years growth, and therefore not tithable. Plowen, fol. 
407 : Soby's caſe. | 

HORNEGELTD, from the Saxon word horn, cornu, and 
geld, folutio.) A tax within a foreſt, to be paid for 
horned beaſts. Cromp. Furiſd. 197. 
thereof is a privilege granted by the King unto ſuch as 
he thinketh good. Coxvell, edit. 1727. 

HORN WITH HORN, ox HORN- UNDER 
HORN. The promiſcuous feeding of bulls and cows, 


or all horned be aſts, that are allowed to run together upon 


E 


the ſame common. Selman. To which may be added, 
that the commoning of cattle horn avith horn, was pro- 
perly when the inhabitants of ſeveral pariſhes let their 
common herds run upon the ſame open ſpacious common, 
that lay. within the bounds of ſeveral pariſhes, and there- 
fore, that there might be no diſpute upon the right of 
tithes, the biſhop ordains, that the cows ſhould pay all 
profit to the miniſter of the pariſh where the owner lived, 
Dc. Convell, 


3 


And to be free 


| 


HORSES, 


HORNAGIUM. Z#brngeld ; See that title, : 

HORNERS. No ſtranger was to buy any Exgliſb horns 
gathered or growing in London, or within twenty-four 
miles thereof, by the Szaz. 4 Ed. 4. c. 8. And none 
may ſell Engliſh horns unwrought to any ſtranger, or ſen 
them beyond ſea, on pain of forfeiting double value: 
the wardens of Ho nens in London may ſearch all wares, 
Sc. flat. 7 Fac. I. cap. 14. bee title London. 

HORS DE SON FEE, Fr. i. e. out of his fee.) An 
exception to avoid an action brought for rent or ſervices, 
&c. iſſuing out of land, by him that pretends to be the 
lord ; for if the defendant can prove that the land is 
without the compaſs of his fee, the action falls. Broke. In 
an av9wry, a ſtranger may plead generally hors 4- /on fee ; 
and ſo may tenant for years: and ſuch ſtranget to the 
avowry, being made a party, is at liberty to plead any 
matter in abatement of it. 9 Rep. 30: 2 Mod. 104. A 
tenant in fee-ſimple ought either to diſclaim, or plead 
Fors de fon fre. 1 Danv. Abr. 655: Vid: g Reb; Bucknal's 
caſe, 22 Hen. 6. 2, 3: Keilw. 73,14: A. pl. 13: Co. 
Lit. 16: 2 Mod. 103, 104: & 14 Vin. Ar. tit, Hers de 
ſon fee. See title Pleading. 

HORSE-BRE AD, Inn-keepers ſhall not make horſe. 
bread. fats. 13 Ric. 2. flat. I. c. 8: 4 Hen. 4. c. 25. Per- 


mitted to bake horſe-bread, Stat. 32 Hem. 8. c. 41. 


HORSES. 

Were not to be conveyed out of the rea!m, with- 
out the King's licence, &c, on pain of forfeiture, 
by an ancient itatute, 11 H. 7. c. 13. Perſons having 
lands of inheritance in parks, Cc. were ordered to keep 
two mares apt to bear foals thirteen hands high, for the 
increaſe of the breed of Ho, on pain of 409. for every 
month they are wanting; and not ſuffer them to be leaped 
by ſtoned /or/”s under fourteen hands, on a certain penalty 
by far. 27 Hun. 8. c. 6. And for the preſervation of a 
ſtrong breed of Hofes, ſtone-horſes above two years old 
are directed to be fiiteen hands high, or they ſhall not be 
put into foreſts or commons, where mares are kept, upon 
pain of forfeiture; and ſcabbed or infected Horses ſhall 
not be put into common ſields, under the penalty of 105. 
leviable by the Lord ot the leet. Stat, 32 H. 8. c. 13; 
mill in force. 

Stealing of any horſe, gelling, or mare, is felony 
without benefit of clergy ; but acceſſaries to this offence 
are not excluded clergy. Hat. 1 Ed. 6. c. 12: 2 & 3 Ed. 
6. c. 33. "The firſt made ſtealing horſes geldings or mares 
felony ; a doubt was enter:ained whether this extended 
to the ſtealing one horſe, Ic. on which the Tatter act was 


paſſed. And if any Hor/ethat is ſtolen be not ſold accord- 


ing to the ſtatute 2& 3P.& I. c. 7; the owner may 
take the Hoe again wherever he finds him, or have 
action of dJetinue, &c. To prevent Horſes being ſtolen and 
ſold in private places, this fat. 2 & 3 F. & M. c. 7, pro- 
vides, that owners of fairs and markets ſhall appoint toll- 
takers or book-keepers, who are to enter the names of 
buyers and ſellers of Hox/es, Oc. And to alter the pro— 
perty, the Hees muit be rid or ſtand in the open fair oue 
hour; and all.the parties to the contract mult be preſent 
with the Hor/e.—And by /at. 31 Eliz. cap. 12, ſellers of 
Horſes are to procure vouchers of the ſale to them; and 
the names of the buyer, ſeller and voucher, and price of 
the Hor/e are to be entered in the toll taker's book, and a 


note thereof delivered to the buyer; and if any perſon 


ſhall 


HORSES, 


ſhall ſell a Horſe without being known to the book- keeper, 
or bringing a voucher ; or if any one fhall vouch with- 
out knowing the ſeller; or the book-keeper ſhall make 
an entry without knowing either, in eicher of theſe caſes 
the ſale is void, and a forfeiture is incurred of g J. and 
the ſaid ſtatute provides that a Hor/e ſtolen, though ſold 
according to the direction of the act, may be redeemed 
and taken by the owner within {ix months, repaying the 
buyer what he ſhall ſwear he gave for the ſame. 

By /tat. 22 9 2 ar. 2. c. 7, Any perſon maliciouſly 
killing or deſtroying any horfes in the night ſhell be 
guilty of felony, puniſhable by tranſportation for ſeven 
years, Malicicully hurting or wounding horſes in the 
night, to forieit treble damages to the owner. 

Duties are impoſed by fats, 24 Geo. 3. fl. 2. c. 31: 25 
Gee. 3. c. 47: 29 Geo. 3. c. 49, or perions keeping Horſes 
to ride or draw in a carriage — Theſe are now 10 5s. for 
one horſe ; 5 . additional (i. e. in the whole 15 5.) for a 
ſecond horſe; 7 . 64. additional (i.e. 175. 64.) each for 
a third, fourth and fifth horſe ; and where fix or more are 
kept 20s. for each except the firſt. —The Vat. 26 Geo. 3. 
c. 79, excepts Horles ona fide uſed in huſbandry, trade, 
and on particular occaſions only; ſuch as going to church, 
or market, or election for a member of parliament, Cc. 
The ſaid „at. 24 Gee. 3. c. 31, allows horſe dealers to 
be exempted from the tax on taking out an annual li- 
cenſe paying 10. in Londos, Oc. and 5 J. elſewhere.— 
As to pt hor/es and the duty on them, See title Po,. — 
As to Horſes in Hackney Coaches. See title Coach. 

Hor/ſe-ftealing having got to a great pitch, and many 
of thoſe uſeful animals having been ſtolen, merely for the 


»urpoſe of ſelling them as dogs meat, and for their hides, 


the following ſlatute was made to put a ſtop to this 
iniquitous traflick, | 

By Stat. 26 Geo. 3. c. 71, No perſon ſhall keep any 
place for ſlaughtering any horſe or other cattle, not killed, 
for butcher's meat, without taking out a licence at the 
general quarter ſeſſions, to be granted upon a certificate 
of the miniſter and churchwardens that the perſon ap- 
plying is proper to be truſted with the carrying on ſuch 
bulineſs. F 1. h | 

Such licence to be ſigned by the Juſtices at ſeſſions, and 
a copy entered in a bock to be kept for that purpoſe by 
the clerk of the peace, and all perſons fo licenſed ſhall 
caule to be painted over their gates, their name and the 
words licenſed for ſlaughtering Horſes purſuant to an 
act paſſed in the 26th year of his Majeliy King George 
III.“ 5 2. 

3 o:cupier of ſuch licenſed ſlaughter-houſe ſhall, 
ſix hours previous to the ſlaughtering any live horſe, 
or to the flaying any horſe brought dead to the flaugh- 
tering houſe, give notice in writing to the after- mentioned 
inſpector, who is to take an exact account of the heiglit, 
age, colour and particular marks of every horſe, Oc. and 
keep the ſame in a book. {ice ef. 5.] And no ſuch 
Horſe ſhall be ſlaughtered or flay'd but between 8 in the 
morning and 4 in the evening, from Ockaber to March, 
both incluſive, and between © in the morning and 8 in the 
evening from Ai to September both incluſive. F 3. 

Every perſon fo licenſed ſhall at the time any horſe, 


— ä 
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| 


c. ſhall be brought, make an entry in a book of the | 
name and abode, and profeſſion of the owner, and allo of 
the perſon who ſhall bring the fame to be {laughtered or | 
flayed and the reaſon why the ſame is fo brought ; which 


book ſhall, at all times be open for the examination of 


the inſpector, and produced before any juſtice, when re- 
quired. 54. 

The pariſhioners in veſtry ſhall annually or oftner ap- 
point one or more perſons to be inſpectors of ſuch laugh. 
tering houſe: And in caſe ſuch inſpector ſhall upen (a- 
mination of any Horſe, &c. intended to be ſlauphtered 
believe that ſuch Horſe, &fc. is free from diſeaſe, and in 
a ſound and ſerviceable ſtate, or that the ſame bas been 
ſtolen, he ſhall prohibit the flaughtering ſuch Horſe, . 
for not exceeding 8 days; and in the mean time ſhall cauſe 
an advertiſement to be inſerted in ſome public new. 
paper twice or oftner (unleſs the owner of {ſuch 1orle 
ſhall ſooner claim the ſame) at the expence of the occu- 
pier of ſuch ſlaughtering houſe ; Who on refuſal to pay 
the ſame, ſhall forfeit double the amount, to be railed by 
diſtreſs. § 5. 

Every inſpector may at all times in the day or night, 
but if in the night, then in the preſence of a conliab'e, 
enter into and inſpect any place kept for flaughterios 
horſes by licenſed perſons, and take an account cf the 
Horſes, Sc. there. 5 6. : 

In caſe any perſon offering to ſale or bringing any 
Horſe, Sc. to be ſlaughtered or flayed ſhal! refute to give 
an account of himſelf, or of the means the ſame came 
into his poſſeſſion, or if there be reaſon to ſuſpett that 
ſuch Horſe, Sc. is ſtolen; ſuch perſon ſhall be carried 
before a juftice of peace, who ſhall commit him for not 
more than 6 days to be further examined, and if ſuch 
jultice ſha!l be ſatished that ſuch Horſe, Lc. is ſtolen, the 
perſon bringing the ſame 1s to be committed to gaol to be 
dealt with according to law. F 7. 

Any perſon keeping ſuch ſlaughtering houſe tranſ- 
grefling the rules before laid down by the act, ſhall be 
guilty of fel:ny and puniſhed by fine and impriſonment, 
and ſuch corporal puniſhment by whipping, or ſhall be 
tranſported for not more than 7 years, as the court fall 
direct. 5 8. 

Any ſuch perſon deſtroying or defacing with lime, or 
burying the hide or fkin of any horſe, Sc. or being 
guilty of any offence againlt this act for which no puniſh- 
ment or penalty is provided ſhall be adjudged guilty of 
a miſdemeanor, and puniſhed by fine and impriſonment 
and ſuch corporal punihment by whipping, as the court 
ſhall direct. § 9. | 

Making falſe entries ſubjeQs the party to a forfeiture 
not exceeding 201. nor leis than 10/7. to be levied by 
diſtreſs; half to the informer and half to the poor; and 
in caſe the offender ſhall not have eſſects to the amount of 
the penalty, he may be committed to hard labour in the 
houſe of correction for not more than 3 months, nor le 
then one. 5 10. 

The bock ef the inſpector ſhall be produced at every 
general quarter ſeſſions. § 12. 

If any perion ſnhall occaſionally lend any barn or place 
for ſlaughtering any hetſe, Sc. without taking out ſuch 
licence he ſhall torteit not more than 20/4, nor leſs than 
10/7/. half to the informer and half to the poor; or de 
commuted to gacl for not more than 3 months nor leſs 
than 1, unleſs tine penalty is ſooner paid. § 13. 

This act does not extend to curriers, Sr. nor to far- 
riers, nor perioas Killieg Horſes, Sc. to feed their own 
dogs. $ 14, 
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c. 19. 


HORSES. 


If any currier, tanner, c. ſhall under colour of their 
* trades, knowingly kill any ſonnd horſe, or boil the fleſh 
thereof to ſell, ſuch tradeſman becomes an oFender under 
the act, and ſhall forfeit not more than 20 J. nor leſs than 


10 J. F 1c, : 
[The forms of the ſeveral convictions are ſpecified in 
the act.] 8 


HORSES HIRED, Action of treſpaſs on the caſe lies 
for abuſing a hor/e hired, by immoderate iding, Sc. And 
a difference has been made in our law between Hiring a 


horſe, and terrowing one to go a journey: for in the fr 


caſe the party may ſet his /eraant, c. upon the horſe, 
but nat in the ſeconds I Mod. 210. See title Baiſmert. 
HORSES FOR TEE KING'S SERVICE, None 
ſhall rake the Hef any perſon to ſerve the King with- 
out the owner's conſent, or ſufficient warrant, on pain 
of impriſonment, Sc. Vat. 20 R. 2. c. 5. 
HORSE-RACES, For ſmall ſums, having encouraged 


idleneſs, and impoveriſhed the meaner fort of people; 


It is enacted, that no perſon ſhall run any % at a race, 
unleſs it be his own, nor enter more than one % for the 
ſame plate, upon pain of forfeiting the h:r/cs; and no 
plate, is to be run for under 50 J. on the penalty of 5co/. 
Alſo every hor/e race muſt be begun and ended in the 
ſame day, &c. Sat. 13 Geo. 2. cap. 19. 

Hr ſes at races to be entered by the owners, 13 Geo. 2. 
Horfſe-racing with horſes carrying ſmall weights, 
prohibited. 15. HorJes may run for the value of 507. 
with any weight ard at any place, 18 Gev. 2. c. 34. eck. 11. 

A plaintf ſhall not be allowed to recover a wager on 
ſach an horſe-race, as is illegal within the ſtatute. 4 Term 
Rep. 1. A match for 25 J. a fide is a match for 50 J. See 
this Dict. tit. G | 

The fot, 24 Geo. 3. c. 31, impoſes an annnual duty 
of 2 guineas on Kace- Horſes. 

HORSTILERS, Fr. Hefeliers.) Is uſed for Inn- 
keepers : and in ſome old books the word He is taken 
in the ſame ſenſe. Hat. 31 Ed. 3. c. 2. The executors of 
Horſbelers are not chargeable, for their faults. 1 Ke. 682. 

HOSPES GENERBALIS, A great chamberlain.— 


Polumyus, quantim ad hoſpitia per tinet, omnes ind'ffcrenter noſtio 


hoſpiti generali ebediant, Ec, Du Cange. 

HO3PITALLERS, Eefpitalarii.) Were the knights 
of a religious order, ſo called becauſe they built an Lo/pital 
at Ferr/alem, wherein pilgrims were received. To theſe 
Pope Clement transferred the Templars, which order, 
by a council held at Vienne in France, he ſuppreſſed for 
their many and great offences. The inltitution of 
their order was firſt allowed by Pope Gelaſus the Second 
a1:0 1118; and confirmed in this kingdom by Parliament, 
and had many privileges granted them, as immunities 
from payment of tithes, Oc. 
ſerved to them by Magna Charta cap. 37 ; and the right 
of the King's Subjects vindicated from the uſurpation of 
their juriſdiction, by the ſtatute of Mm. 2. cap. 43. 
Their chief abede is now in Malta, an iſland given them 
by the Emperor Charles V. after they were driven from 
Rhodes by Selyman the Magnificent, Emperor of the 
{urks; and for that they are now called Kuzhts of Malta. 
All the lands and goods of theſe knights here in Eaglund 
were given to the King, by 32 Hen. 8. c. 34: See Mor, 
Aupl. 2 par fot. 489: Toe. Walſing b. 77 Hit, E. II: Store's 
Ann. ib. Sze title Knights lemp!ars, 


Their privileges were re- 


S 
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| | HOSPITALS 

Are either Aggregate, in which the maſter or warden 
and his brethren have the eſtate of inheritance ; or Sole, 
in which the maſter, fc. only has the eſtate in him, and 
the brethren, or ſiſters, having college, and common ſeal 
in them, muſt conſent, or the maſter alone has the eftate 
not having college, or common ſeal. So Hoſpitals are 
eligible, donative, or preſontative. 1 Inft. 342. a. 

The Maſter of the Hoſpital, who has college, and 
common ſeal, may have a writ of right; for the right, 
and inheritance is in him. If he has no college, or com- 
mon ſeal, he may have a juris utrum, Co. Lit. 3416: 342 4. 

Any perſon ſeiſed of an eſtate in fee-fimple may by 
deed inrolled in Chancery erect and found an Ho/pitel for 
the ſuſtenance and relief of the poor, to continue for 
ever; and place ſuch heads, Oc. therein as he hal! 


think fit: and ſuch Hyital ſhall be incorporated, and 


ſubject to ſuch viſitors, c. as the Founder ſhall nomi- 
nate; alſo ſuch corporations have power to take and 
purchaſe lands not exceeding 200/. per annum, fo as the 
lame be not holden of the King, ©. and to make leaſes 
for twenty-one years, reſerving the accuſtomed yearly 
rent: but no Heppital is to be ereted unleſs upon the 
foundation it be endowed with lands or hereditaments ot 
the clear yearly value of 107. per annum. Stat. 39 Fliz. 
ca. 5; made perpetual by Stat. 21 Fac. 1. § 1. 

It has been adjudged upon this ttatute, that if lands 
given to an Hospital be at the time of the foundation or 
endowment of the yearly value of 200 J. or under, and 
afterwards they become of greater value by good hutban- 
dry, accidents, Vc. they ſhall continue good to be en- 
joyed by the Ho/p:ral, although they be abore the vear!y 
value of 2001. And goods and chattels (real or per- 
ſonal) may be taken of what value ſoever. 2 [z#. 722. 
And if one give his land then worth 107. a year to main- 
tain poor, &c. and the land after comes to be worth 100 /. 
a year, it mult all of it be employed to increaſe their 
maintenance, and none of it may be converted to private: 
uſe. 8 Rep. 130. 8 

If a deviſe be to the poor people maintained in the 
H/jital of St. Lawrence in Reading, Ic. (where the mayor 
and burgeſſes capable to take in mortmain, do govern the 
Hiſpital) albeit the poor, not being a corporation, aro 
not capable by that name to take; yet the devite is 
good; and'commiſſioners appointed to enquire into lands 
given to Heſpitals, Oc. may order him that hath the land 
to aſſure it to the mayor and burgeſſes for the mainte- 
nance of the Hojpital, Stat. 43 Elix. c. 4. See titles 
Charitable Uſis, Mortmain, 

A gift mult be to the poor, and not to the aged or im- 
potent of ſuch a pariſh, without expreſling their pover- 
ty; for poverty is the principal circumſtance to bring tho 
gift within the fat. 43 Elis. c. 4. Although at Com- 
mon-law a corporation may be of an Hiſpital, that is in 
foteſtate of certain perſons to be governors of the Hal 
and not of the perſons placed chetein: the ſafeſt way upon 
the „a. 39 Elix. c. 5, is firſt to prepare the Hypital, and 
to place the poor therein, and to incorporate the perſons 
therein piaced ; and after the incorporation, to convey 
the lands, tenements, F. to the ſaid corporation, by bar- 
gain and fale, or otherwiſe, between the Founder of the 
one part, and the malier and brethren, Oc. of the other 
fart, in conſideration of 5 s. in hand paid by the matter 
of the ſaid Hypital, Cc. 2 I. 724, 725. And the 

: Founder 
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Founder cannot ere an Hiſital far years, lives, or any 
other limited time, but it mull de for ever, accuraing to 
the Sat. 39 Elis. c. 3. See 10 Rep. 17, 34- 

The at. 43 Elix. c. 4, under which Commiſians may 
be awarded to certain perſoas to enquire of lands or goods 
given to Hiſpitali; and the Lord Chanceilor is empowered 
to iſlue commillicns to commiſtioners for enquiring by a 
jury, of all grants, abuſes, breaches of truſt, Wo. of 
lands given to charitable uſes, does not extend to lands 
given to any college or hall in the Univerſities, Oc. nor 
to any +» pital over which ſpecial governors are appointed 
by che Founders ; and it thail not be preju. icial to the 
Juriſdiction of the biſhop or ordinary, as to his power of 
in Juiry into and retorming abuſes ot t/// tals, by virtue 
of the Stat. 2 Hen. 5 e. See this Dict. tit. 

Charitable Uſes. 

i'hefe commiſtorers may order houſes to be repaired, 
by thoſe who receive the rents; fee that the lands be let 
a: the utmoll rent; and on any tenant's committing wake, 
by cutting down aud ſale of timber, they may » decree 
ſatisfaction, and that the leaſe ſhall be veid. Hi. 11 Car. 
Were money is kept back, and not paid, or paid where 
it ſhould not, they have power to order the payment of 
it to the right uſe: and if money is detained in the hands 
of executors, Sc. any great length of tune, they may 
decree the money to be paid, with | damages for detaining 
it. Dale Read. 123. See 4 Kep. 104. 

The Hißpital of St. Cr near Winchs/er, and ſeveral 
other large 4o/p/ta/s, were anciently founced by particular 
{atutes, or acts of parliament. And King Cha des J. grant- 
ed to the Mayor and commonalty of London the Keeping 
of B-thlem Hoſpital, and the manors and lands belonging 
to it. Alſo there is now an Heſpital in London for Found- 
ling Chilren, under the care of governors and guardians, 
who may purchaſe lands or tenements to the value of 
4000 /. a year: and they are to receive as many ſuch 
c<:17en, as they think fit, which may be brought to the 
Hz/pical and ſhall there be bred up and employed, or 
placed apprentice to any trade, or ike fea ſervice, the 
males till the ag? of twenty-tour, and the females till 
twenty-one. hey may likewile be let out cr hired, Oc. 
See Stats. 13 Geo. 2. cap. 29: 29 Gev. 2. c. 29. $13: 30 
Geo,” 2. . 26. & 14—5See alto Stat. 13 Geo. 3. c. 82, re- 
gulating Lying-in Heojpitals, and ordering them to be li- 
cenced. And further in general chis Dict. titles Mtuain; 
Corporation I. ILV. 

HOSPIV ALARIA, See Hoftlaria. 

HOSPLTIUM, H»ftagium. Procuration, or viſitation- 
money. Neudrigenfis, lib. 4. c. 14: Brompton, fol. 1193. 

HOSE {LAGIUAM, a right to have lodging and en- 
tertzinment ; reſerved by Lords in tne houſes of their 
tenants. Ca- tular. Radinges, M. S. 157 

HO» TELER, A From the Fr. bojteler, i. e. 
bo/pes. ] An Inn- keeper, See Stat. 21 E. 3. fl. 2. c. 2: and 
this Dict. title Horſtulers. 

HOSTLERS, Ilun-keepers, See Stat. 9 Ed. 3. fl. 2. c. 2. 

HOSI ERIUM, A hue, an inſtrument well known : 
Chart. Anti 

.HOSTLE , Hoaft bread, or 8 rated wafers in the 
Itoly Eurbarif 1 and from this word ho/tia, Somaer derives 
the Sax. He, uſed for the Lord's ſupper, and Ci to 
adminiſter the ſacrament; which were kept long in our 


old Eng lib, under Hu and to hongal,, Parach, 11g. 
270. ; 


— 


— 
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dS, Shakeſpeare uſes the term urho:/iled, &e. in Haul; 
meaning that his father gave up: the ghoſt, without hav- 
ing the noly bread, or ſacrament, adminiitered to him. 
See Favian's Chron, edit. 1510. fo. 14. 

HOSTILA4RIUS, An +þ/pitaller, 

HOS TILARIA, HOSPITALARTIA, A place or room 
in religious houſes, allotted to the uſe of receiving gueſts 
and ſtrangers; for the care of which there was a peculiar 
officer appointed, called Hytitlarins, and Heſpilalar ius. 
Cart. Eeel. Ely MS. 

HOSTRICUS, Aufrrcn;, from the Lat. 4 ur.] a go- 
ſhawk. Pajcch. Antiquities, p. 569. 

HOTCHPOT, Ur partem paſctio.] A word brought 


from the Fr. hotcherot, uſed for a confuſed mingling of 


divers thing s together, a and among the Dube Hit ſigniũes 
fleſh cut "10 pieces, 2 and lodden wah herbs or roots ; but 


Was bor it is Alen n, FOES e unver- 
riage, with ether lands in fu Vall ng 34 dofrent: as if a man 
le id of thirty acres of Jand in f. e, Ban illue only two 
daughters, and he gives with one of them ten ecres in, 


maiiizge to che man that marries her; and die; ſeiſed 
of the other twenty acres: now iy e that is thus married, 
to gain her ſhare of the reit of the land, mult put her 
part given in marriage, into Hotchpot, i, e. ſhe mult refuſe 
to take the ſole profits thereof, and cauſe her land to be 
mingled with the other; ſo that an equal diviſion may be 
made of the whole between her and her ſiſter, as if none 
had been given to her; and thus for her ten acres ſhe 
ſhall have fifteen, otherwiſe her fiſter will have the 
twenty acres of which her father died ſeiſed. Lit. 5 5: 
Co. Lit. lib. 3. cap. 12. 

This ſeems to be a right of waiving a proviſion, made 
for a child in a man's life-time, at his death, though as 
it depends upon frank-marriage, and gifts of lands there- 
in, it now ſeldom happens, See this Dict. tit. Parcezers. 

But there a bringing of money into Hotchpor, upon 
the clauſes and within the intent of the ſtatute for diſ- 
tribution of inteitates* eſtates, Sat. 22 & 23 Car. 2. 
c. 10. Where a certain ſum is to be raiſed, and paid to 
a daughter for her portion, by a marriage ſettlement, 
this has been decreed to be an advancement © by the father 
in his life-time, within the meaning of the hatute, though 
future and contingent; and if the daughter would have 
any further thare of her father's perional eſtate, the mult 
bring this money into Hotchpot ; and ſhall not have both 
the one and the other. 1 £9. 45. 253 ; See 2 Fern. 638. 


and this Di. tit. Executor, V. 8. 


By the cuſtom of Lenden, there is likewiſe a term of 
Hoichpit, where the children of a freeman are to have an 
equal {hare of one third part of his pertonal eſtate, aſter 
his death. Preced. Canc. 3. See title Lenden: & title 
Executor, V. OJ. 

There is alſo in the Civil law cei/atio bonorum an ſwer- 
able to this, whereby if a child advanced by the father, 
do after his father's deceaſe challenge a child's part with 
the reit he muſt cait in all chat he had for: ner ly received, 
and then take out an equal thare with the others. Correll, 
See farther Britton, c. 72: Lit. fect. 267, 268 : 2 Cm. 
190. 517. . 

HOVEL, Mindra.] A place wherein huſbandmen ſer 


their ploughs and Caris Gut of the rain or ſun, Law 


Lat. Di#. 
HOUNSLOW 


HOU 


HOUNSLOW. HEATH, A large heath containing 4293 
acres of ground and extending into feveral pariſhes ; ſo 
much thereof as is in the King's inheritance, and fit for 
palture, meadow, or other ſeveral grounds, {hail be of 
the nature of copyhold lands; or the Reward of the manor 
may let it for twenty-one years, Oc. and the leſſees may 
improve the ſame. S/at. 37 H. 8. c. 2. 

HOUR, Hora. ] Is a certain ſpace of time of fixty- 
minutes, twenty-four of which make the natural day. Ir 
is not material at what hour of the day one is born. Co. 
Lit. 135. See titles Are: Frafion: Time,” 

HOUSAGE, A fee paid for honing goods by a car- 
Tier, or at a wharf or key, Sc. Shep. Epit. 1725. 

HOUSE, Domrs.] A place of dwelling or habitation ; 
alſo a family or houſhold. Every man has a right to air 
and light, in his own herſe; and therefore if any thing 
of infectious ſmell be laid near the houſe of another, or 
his lights be topped up and darkened by buildings, c. 
they are nuſances puniſhable. by our laws. 3 Lit. 231: 
1 Danv. Abr. 173. But for a proſpect, which is only 
matter of delight, no action will lie for its being ſtopped. 
9 Fep. 58. See title Nu/ance, 

The dwelling houſe of every man, is as his caſtle ; 
therefore if thieves come to a man's hoſe to rob or kill 


him, and the owner or his ſervant kill the thieves in de- 


fending him and his houſe, that is not fejony, nor ſhall 
he forfeit any thing. 2 Ing. 316. See title {/omicide, A 
man ought to uſe his own hore, fo as not to damnify his 
neighbour: and one may compel another to repair his 
houſe, in ſeveral caſes, by the writ de domo retaramſia. 
1 Salk. Rep. 360. Doors cf a houſe may net be broke 
open on arreſts, unleſs it be for treaſon. or telony, Oc. 
H. P. C. 137: Plaud 5: 5 Rep. 91. Se tit. Arreft. 


Several things have been relulved on the ſubject, as to 


the protection a man's houſe affords him, as, 1. That 
| maſters ot ſuch Hoe of correction, and their ſalaries, Cc. 


every man's houſe is as bis caſtle, as well to defend him 
againſt injuries as for his repoſe. 2. Upon recovery in 
any real action or ejectment, the ſheriff may break the 
houſe and deliver ſeiſin, Oc. tothe plaintift, the writ being 
habere facias ſeiffnam or paſſeſſonem; and after judgment 
it is not the houſe of the defendant in right and judgment 
of law. 3. In all caſes, where the King is party, the 
ſheriff (if no door be open) may break the party's houſe 
to take him, or to execute other proceſs of the King, if 
he cannot otherwiſe enter; but he ought fiilt to {ignity 
the cauſe of his coming, and requeſt the door to be 
opened; and this appears by the Stat. fem. 1. c 17, 
which is only in affirmance of the Common-law ; and 
without default in the owner, the law will not ſuffer a 
houſe to be broken. 4. In all caſes, When the deor is 
open, the ſheriff may enter and make execution at the 
ſvit of any Suhject, either of body or gocds ; but other- 
wiſe where the door is ſhut, there he cannot break it 10 
execute proceſs at the ſuit of a Subject. 5. though a 


houſe is a caſtle for the ov/ner himfe!t and his family and 


his own goods, e. yet it is no protection for a ſtranger 
flying thither, or the goods cf ſuch an one, to prevent 
lawful execution; and there fore in {uch caſe, after requeſt 
to enter, and denial, the ſheriff may break the houſe, 
5 Rep.g1 ato 93 4. : 

From the particular and tender regard which the law 
of England has to a man's houſe ariſes in part the ani. 
madverſion of the law upon eates-droppers, ntfancers and 
i .cendiarics : and to this principle it muſt be affigned 
that a man may aſſemble people together lawfully (at 
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leaſt if they do not exceed eh,] without danger of 
raiſing a 7/9, rout, or unlawful aſſembly, in order to 
protect and defend his houſe, which he is not permitted 
to do in any other caſe. 4 Comm. c. 19. p. 223 Cites 1 
Hal. P. C. 547. 

Commitiioners of bankruptcy cannot break open a 
houfe to ſearch for the bankrupt's goods, unleſs it be the 
houſe of the bankrupt, 2 Show. 247. See title Bankrupt, 
Hundred liable to damages by the burning of houſes, 
9 G. 1. c. 22. et 7. See further titles Tre; Execution; 
Conflatle; Homicide, Sc. as to the cates in which officers 
may break open a houſe to execute legal proceſs. As to 
the Hause tax,—Sec this Dict. tit. Taxes.—As to felonics 
in or relative to Houſes, See titles en; Burglary ; 
Felony; Larceny ; Riot; Robbery, Oc. 

HOUSEBOLD ann HAYBOLD, Seem to ſignify 
houſzbote and hedgebote, in Mon, Ang. 2. par. fal. 637 1 
Cowell, edit. 1727. | 

HOU-EBOTE, A compound of hoz/e and bete, i. e. 
comperſatio ; ſignifies covers, or an allowance of neceſſary 
timber out of the lord's woos, for the repairing and ſup- 
port of a hoe or tenement. And this belongs of com- 
mon right to any leſſee for years or for life: but if he 
take more than is needful, he may be puniſhed by an 
action of uaſte fen ebe, fays Co. on Lit. fo. 41, is two- 
fold, vis Eftoveriam edificand: & ardendi. Cocrell. See 
titles Bote; Fflevers; Common of Eftover.. | 

HOU->E-BREAKING, oz HOUSE ROBBING, See 
See titles Brrg/ary; Larceny; Robbery. 

HOUSE-BURNING, See Aren; Burning. 

HOUSE oF CORRECTION. In every county of Es- 
gland there thall be a Houſe of correction built at the charge 
of the county, with conveniencies for the ſetting of peo- 
ple to work, or every juitice of peace ſhall forfeit 5 J. 
and the juſtices in ſeſſions are to appoint governors or 


which are to be paid quarterly by the treaſurer out of the 
county ſtuck; Thele governors are to ſet the perſons ſent 
on work, and moderately correct them, by whipping, 


' £9, and to vield a true account every quarter feſlions 
y 


of perſons committed to their cuſtody; and if they ſuffer 
any to eſcape or neglect their duty, the juſtices may fine 
them. See Stars. 7 Jac. I. c. 4: 14 Geo. 2. c. 33. 

The Houfe of correction is chiefly for the puniſhing of 
idie and diſorderly perſons ; parents of bailard chiloren, 
beggars, ſervants running away; treſpaſlers, rogues, 
vagabonds, Sc. Poor perions refuſing to work are to be 
there whipped, and ſet to work and labour: and any per- 
ſon who lives extravagsntly, having no vilible eſtate to 
ſupport him, may be ſent io the Houſe of corredtion, and 
ſet at work there, and may be continued there until he 
gives the juſtice ſatisfaRion in reſpect to his living; but 
not be whipped. A perſon ought to be convicted of va- 
grancy, c. before he is ordered to be whipped. 2 Be. 
351: Sid.281. Brigewell is a priſon for correction in 
Len ion, and one may be ſent thither. S 57. 

By Stats. 14 Geo. 2. c. 33: 17 Ges. 2. c. 5, upon preſent- 
ment of the Grand Jury, or under Stat. 22 C 3. c. 04, 
on preſentment of any one juitice, on view, the jullices 
at Seſſions may build, or purchaſe land for building, cr 
enlarge, buy or hire fit Houjes of corredtion. And the 
juſtices are to take care that the Houſe of correction be pro- 
vided _ with proper materials for relieving, employ. 
ing and correcting perſons ſent to the ſame: And two 
juilices hall vific the ſame twice or oftener in a year, and 

examine 
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examine into the eſtate and management thereof, and 
report the ſame at the Seſſions. The governor or maſter 
of a Houſe of correfion miſbehaving himſelf, may be fined 
or turned out, at the diſcretion of the juſtices. Offenders 
liable to be ſent to the Houſe of correction, where the 
time and manner of their puuiſhment is not expreſsly 
limited by law, may be committed until the next Seſſions, 
ot until diſcharged by due courſe of law. 

By the faid Stat. 22 Geo. 3. c. 04.1, and the Sar. 
24 Geo. 3. fl. 2. c. 55. 4 1, the Quarter Seflions may 
appoint certain juſtices to be viſitors aud inſpeQors 
of ſuch houſes.— The Sat. 31 Geo. 3. c. 46, regulates 
the appointment and conduct of the governor and 
other officers of ſuch houſes; as alſo the appointment 
of the viſiting juſtices.— The above ſtatutes contain alſo 
many other regulations as to ſuch Houſes of correction, a 
ſchedule of Rules and Orders for their governmeot, as to 
employing and feeding the perſons therein ; and which 
rules and orders are to be fixed up in every Houſe of Cor- 

rection. See further titles Poor 3 Tranſportation ; Vagrants. 
__ HOUSEL, See He. 

HOUSEHOLDER, Pater-familias.] Is the occupier 
of a houſe, a houſe-keeper or maſter of a family. 

HREDIGE, Readily, or quickly. Leg. Adelſtan. c. 16. 
From the Sax. herdinge, i.e. brevi, in a ſhort time. Covell. 

HUDEGELD, See Hidgild. 

HUDSON'S BAY COMPANY.—An excluſive trade 
to a part of America, was granted in 1670, by Charles Il, 
ro th: Governor and Company of Adventurers of England trad- 
ing to Hudſoa's Bay: Vhey were to have the ſole trade 
and commerce of and to all the feas, bays, ſtraits, creeks, 
lakes, rivers and ſounds in whatſoever Jatitude, that lie 
within the entrance of the Streight commonly called 
Hudſon's Streights 3 together with all the lands, countries 
and territaries upon the coaſts of ſuch feas, bays and 
ſtreights, which were then poſſeſſed by any Eng/7/> Subject, 
or the Subjects of any other Chriſtian State; together with 
the fiſhing of all ſorts of fiſh, of whales, turgeon and all 
other royal fiſh, together with the royalty of the ſea, 
But this extenſive charter has not received any parlia- 
mentary confirmation or ſanction. Reeves's Law of Shipping, 
See this Dict. title Navigation Als. 


HUE-ANx D- CRX, 

HuTrs1UM vr CLawoR; from two French words Hur 
and Cvier, both ſignifying to ſhout or cy aloud. ] 
AMarmwood in his Foreſt Law, cap. 19. nim. 11, ſaith, 
that Hue in Latin, % vx dolentis, as ſignifying the 
complaint of the party, and Cy is the purſuit of the 
felon upon the highway upon that complaint; for if 
the party robbed, or any in the company of one rob- 
bed or murdered, come to the conſtable of the next town, 
and deſire him to raiſe the Hue and Cy, that is, make 
the complaint known, and follow the purſuit atter the 
offender, deſcribing the party, and ſhewing as near 
as he can which way he went; the conſtable ought forth- 
with to call upon the pariſh for aid in ieeking the 
felon, and it he be not found there, then to give the 
next conſtable notice, and the next, until the offender 
be apprehended, or at leaſt until he be thus purſued unto 
the ſea fide. Of this See Bracton, lib. 3. trac. 2. cap. 5: 
Smith de Rep. Anglor. lib. 2. cap. 20, and the Star. of 
Wincheſter, 13 Edw. 1: Stats. 28 Ed. 3. 11: 27 Eliz.14. 

The Nermans had ſuch purſuit with a Cry atter offen- 
ders, which they called Clamer de haro; See Grand Cu/- 


HUE- AN D- CRY. 


tumary, cap. 54. And it may probably be derived from 
harrior, flagitare. Hue is uſed alone in Stat. 4 Ed. 1. f. 2. 
In the ancient records this is called Hutefium Y clamor. 
See 2 Ia. fol. 172. 

But the clamor de haro was not a purſuit after offen- 
ders, but a challenge of any thing to be his own after 
this manner, viz, He who demanded the thing did with 
a loud voice, before many witneſſes, affirm it to be his 
proper goods, and demanded reſtitution. This the Scat. 
cal! huteſium ; and Skene ſaith, it is reduced from the 
French oer, i.e. aire, (or rather oyez,) being a Cry 
uſed before a proclamation ; the manner of their Hue and 
Cry he thus deſcribeth ; If a robbery be done, a horn is 


blown, and an out-cry made, after which, if the party flee 


away, and doth not yield himſelf to the King's bailiff, 
he may lawfully be ſlain, and hanged upon the next 
gallows. See Skene in v. Hutefium. 

In Rot. Clauſ. 30 H. 3. m. 5, we find a command to 
the King's treaſurer, to take the city of London into the 
King's hands, becauſe the citizens did not, /ecundum legen 
& conſuetudinem Regni, raiſe the Hue and Cry for the death 
of Guido de Aretto and others who were ſluin. Cowell, 

Hue and Ciy, is alſo defined the purſuit of an offender 
from town to town till he be taken ; which all that are 
preſent when a felony is committed, or a dangerous wound 
given, are by the Common-law, as well as by the ſtatute, 
bound to raiſe againſt the offenders who eſcape, on pain 
of fine and impriſonment. 3 Jai. 116, 117: 2 1. 172: 
Dalt. Juſtice, cap. 28, 109: Fiiz. Coron. 395: Cro. Elix. 
654. 
The raiſing of Hue and Cry is enjoined by the Common 
law, which may be called a railing of it at the ſuit of 
the King; as well as by ſeveral acts of parliament, which 
may be called a raiſing of it at the ſuit of a private per- 
ſon. 3 New Ar. 61. 

Hur Ax D Car, ſays Blackfone, is the old Common- 
law proceſs, of purſuing with horn and with voice, all 
felons, and ſuch as have dangerouſly wounded another. 
Brag. J. 3. tr. 2. c. 1. C1: Airr. c. 2.46. It is alfo 
mentioned in Stat. Mefm. 1, 3 C. 1. c. 9, and 4 E. 1. de 
officio coronateris. But the principal ſtatute relative to this 
matter, is that of Yinch:/ter 13 E. 1. cc 1, 4, which di- 
recis, that from henceforth every county thall be ſo well 
kept, that immediately upon robberies and felonies com- 
mitted, fre ſuit ſhall! be made from town to town, and 
from county to county; and that Hue and Cry ſhall be 
raiſed upon the felons, and they that keep the town ſhall 
follow with Hue and Cry, with all the town and the 
towns near; and ſo Hue and Cry ſhall be made from 
town to town, until they be taken and delivered to the 
ſheriff. And, that ſuch Hue and Cry may more effectual- 
ly be made, the Hundred is bound by the ſame ſtatute 
c. 3, to aniwer for all robberies therein committed, un- 
leſs they take the telon ; which is the foundation of an 
action againit the Hundred in caſe of any loſs by robbery. 
By Stat. 27 Eliz. c. 13, no Hue and Cry is ſufficient, 
unleſs made with both horiemen and footmen. And by 
Stat. 8 Geo. 2. c. 16, the conitable or like officer refuſing 
or neglecting to make Hue and Cry, torfeiis 5 J. half to 
the King and half to the projecutor, with full colts ; and 
the whole vill or diſtrict is till in {triftne's liable to be 
amerced, according to the law ot Alfred, it any telony be 
committed therein, and the felon eſcapes. Hue and Cry 
may be raiſed either by precept of a Juſlice of the peace, 
or by a peace oflicer, or by any private man that knows 

of 
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of a ſelony. 2 Hal. P. C. 100, 104. The party raiſing 
it malt acquaint the Conſtable of the vill with all the cir- 
cumſtances which he knows of the felony, and the perſon 
of the felon; and thereupon the Conſtable is to ſearch his 
con town, and raiſe all the neighbouring vills, and make 
purſuit with horſe and foot; and in the proſecution of 
ſuch Hue and Cry the Conſtable and his attendants have 
the ſame powers, protection, and indemnification, as if 
acting under the warrant of a Juſtice of peace. But if a 
man wantonly or maliciouſly raiſes an Hue and Cry, 
without cauſe, he ſhall be ſeverely puniſhed as a diſlurber 
of the public peace. 1 Hawk. P. C. c. 12. 55. 

As to Hue and Cry at Common law, it ſeems to be 
clearly agreed, that a private perſon who hath been rob- 
bed, or who knows that a felony hath been committed, is 
not only authorized to levy Hue and Cry, but is alſo bound 
to do it under pain of fine and impriſonment. 2 I. 172: 
3 1nt. 116: 1 Hal.*Hift. P. C. 464. | 

From hence it follows, that although it is a good courſe, 
as Lord Hale ſays, to have a precept or warrant from a 
juſtice of peace for raiſing Hue and Cry, yet it is neither of 
abſolute neceſſity, nor ſometimes convenient, for the fe- 
Ions may eſcape before the juſtice can be found; allo Hue 
and Cry was part of the Jaw before the Sat. 1 Ed. 3. 
cap. 16, which firſt inſtituted juſtices of the peace. 2 Hal. 
H. P. C. 99. | 

It is incumbent upon conſtables to purſue Hue and Cry 
when called upon, and they are ſeverely puniſhable if they 
neglect it: and it prevents many inconveniencies if they 
be there; for it gives a greater auchority to cheir purſuit, 
and enables the purſuant, in his aſſiſtance, to plead the 
general iſſue upon the ſlatutes 7 Fac. I. cap. 5: 21 Fac. 
1. cap. 12; without being driven to ſpecial pleading: 
therefore, to prevent inconveniences which may happen 
by unrulineſs, it is moſt adviſable that the conſtable be 
called: yet upon a robbery, or other felony committed, 
Hue and Cry may be raiſed by the country in the abſence 
of the conſtable ; and in this there is no inconveniency, 
for if Hue and Cry be raiſed without cauſe, they that raiſe 
it are puniſhable by fine and impriſonment. 2 Hal. H:/. 
P. C. 99, 100. ; I ; 

The regular method of levying Hue and Cry is for the 
perty to go to the conſtable of the next town, and 
declare the fact, and deſcribe the offender, and the way 
he is gone ; whereupon the conſtable ought Immediately, 
whether it be night or day, to raile his own town, and 
make ſearch for the offender; and upon the not finding 
him, to ſend the like notice, with the utmoſt exped1- 
tion to the conſtables of all the neighbouring towns, 
who ought in like manner to ſearch for the oflender, and 
alſo to give notice to their neighbouring conſtables, and 
they to the next, till the offender be found. 3 I,. 116: 
Dalt. Justice. cap. 28: Cromp. 178: 2 Hawk. P. C. 7. 

The conſtable is not only to make tearch in his own 
vill, but alſo to raiſe all the neighbouring vills, who 
are all to purſue che Hue and Oy wirh horſemen as well 
as foomen until the offender be taken. 2 Lal. H.. P. C. 
101. la caſe of Hus ard Cry once raiied and levied upon 
ſuppoſe} of a felony committed, though in truta there 
was no felony committed; yet thoſe who puriue e and 
Cp may errett, and proceed as if a felony had been 
really commited. 2 Hal. His. P. C. 101: 5 H. 5 a: 21 
H. 7. 28 a, per Ride: 


45. 173: 2 tal, Hill. P. C. 102 


| 


2 Ed. 4. 8 g:; 29 C. 3. 39:2 | 


If Hue and Cry be raiſed againſt a perſon certain for fe. 
lony, though poſſibly he is innocent, yet the conſtables, and 
thoſe that follow the Hue aud Cry, may arreſt and impriſon 
him in the common gaol, or carry him to a juſtice of the 
peace. 2 Hal. Hi. P. C. 102. 

If the perſon purſued by Hue and Cry be in a houſe and 
the doors are ſhut, and refuſed to be opened upon demand 
of the conſtable, and notice given of his buſineſs, he may 
break open the doors; and this he may do in any caſe 
where he may arreſt, tho? it be only on ſuſpicion of felony, 
for it is for the King and Commonwealth, and therefore a 
virtual ror emittas is in the caſe; and the ſame law is 
upon a dangerous wound given, and a Hie aud Cry levied 
upon the offender, 7 Ed. 3. 16 5: 2 Hal. H,. P. C. 102. 
See title Confable, | 

It ſeems 1a this caſe, that if he cannot be otherwiſe 
taken, he may be killed, and the neceflity excuſeth the 
conſtable. 1 Hal. Hift. P. C. 102. See title Homicide, 

Upon Hue ard Cry levied againſt any perſon, or where 
any Hue and Cry comes to a conſtable, whether the perſon 
be certain or uncertain, the conſtable may ſearch in ſul. * 
pected places within his vill, for the apprehending of the 
felons. Dult. cap. 28: 2 Ed. 4. 8 6: Cromp. de Pace 178: 
2 Hal. Hg. P. C. 103. See title Conſtalle. | 

But though he may ſearch ſuſpected places or houſes, 
yet his entry muſt be by open doors, for he cannot break 
open doors barely to ſearch, unleſs the - perſon againſt 
whom the Hue and Cry is levied be there, and then it is 
true he may; therefore, in caſe of ſuch a ſearch, the 
breaking open the door is at his peril, viz, juſtifiable if 
he be there; but it mull be always remembered, that in 
caſe of breaking open a door, there muſt be firſt a notice 
given to them within, of his buſineſs, and a demand of 
entrance, and a refuſal, before doors can be broken. 2 
Hal. Fi. P. C. 103. See title Conftadle. | 

If the Hie and Cry be not againſt a perſon certain, but 
by the deſcription of his ſtature, perſon, clothes, horſe, Sc. 
the Hue and Cry doth juſtify the conſtable, or other perſon, 
following it, in apprehending the perſon ſo deſcribed, 
whether innocent or guilty, for that is his warrant; it is 
a kind of proceſs that the Jaw allows, (not uſual in other 
caſes) wiz. to arreſt a perſon by deſcription. 2 Hul. H. 
F. C. 203 

But if the Hue and Cry be upon a robbery, burglary, 
manſlaughter or other felony committed, bur the perſon 
that did the fact is neither known nor deſcribed by perſon, 
clothes or the like ; yet ſuch a Hue and Cry is good as hath 
been ſaid, and mult be purſued, though no perſon certain 
be named or deſcribed, 2 Hal. H/. P. C. 103. 

And therefore in this caſe, all that can be done is, ſor 
thoſe who purſue the Ine and Ciy, to take ſuch perſons 
as they have probable cauſe to ſuſpect; as for inſtance, 
ſuch perſons as are vagrants, that cannot give an account 
where they live, whence they are, or ſuch ſupicious per- 
ſons as come late into their inn or lodgings, and give no 
reaſonable account where they had been, and the like, 2 
Ed. 4. 8 5: 2 Hil. Hi. P. C. 103. 

Tnere can be no doubt but that both by the Common. 
law, as alſo by the ſeveral ſtatutes which injoin the le- 
vying of Hae and Cry, they who neglect to levy one, 
(whether officers of juſtice or others) or who neglect to 
purſue it when rightiy levied; are puniſhable by indict. 
ment, and may be fined and impriſoned for ſuch neglect, 
2 Hal. Hi. P. C. 104. | 

We 
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We ſhall proceed to enquire more particularly, 1. On 
what robbery Hue and Cry may be raiſed, and how it 
ought to be puſued: 2. Of bringing the Action; at 

what Time; and the Evidence neceſſary; and what ſhall 
excuſe the Hundred: 3. Of levying the Money. 


1. The levying of Hue and Cry is enjoined by ſeveral 
acts of parliament, and to this purpoſe it is enacted by 
Stat. Weſim. 1. 3 Ed. 1. cap. g, * That all be ready ard 
apparelled at the ſummons of the ſheriff, to purſue and 
arreſt felons ?? | 

Though ſome imagined that Hue and Cry was ground- 
ed on this ſtatute ; yet Lord Ce ſays, That it was uſed 
long before, as appears even by this ſtatute, which, in- 
ſtead of introducing a new law, inforces obedience to that 
which was founded on the ancient laws of the realm. 
2 Inft. 171. | 

By the ſtatute of 4 EA. 1, De 9ffcio coronatoris, Hue 
and Cry ſhall be levied for all murders, burglaries, men 
ſlain, or in peril to be lain, as otherwhere is uſed in 
England; and all ſhall follow the Hue and ſteps as near 
as they can. 

Next came the Stat. of Mircheſter, the effect of which 
has been already ſtated. 

By Stat. 27 Elix. c. 13. F 2, it is enacted, * That 
the inhabitants and reſiants of every hundred (with the 


franchiſes within the precin thereof) wherein neg/izence, | 
fault or defect of purſuit and freſh ſuit after Hue and Cry | 


made ſhall happen to be; ſhall anſwer and atiqty the one 
moiety of all ſuch money and damages as ſhall be reco- 
vered againſt the hundred, with the franchiſes therein, in 
which any robbery or felony ſhall be committed, to be re- 
covered by action of debt, &c. by and in the name of the 
clerk of the peace for the time being, of or in every ſuch 
county, and recovery by the party or parties robbed ſhall 
be, without naming the chriſtian name or ſurname of the 
ſaid clerk of the peace; which moiety ſo recovered ſhall be 
to the uſe of the inhabitants of the hundred where any 
ſuch robbery, Sc. ſhall be committed.” 

It ſeems to be admitted, that no kind of robbery will 
make the hundred liable, but that which is done openly, 
and with force and violence ; and that therefore the pri- 
vate ſtealing, or taking any thing from the party, does not 
come within the ſtatutes which make the hundred liable, 
becauſe the hundred is not liable for not preventing the 
robbery, but becauſe they did not apprehend the robbers, 
which in private felonies, and of which they had no no- 
tice, it would be difficult, if not impoſſible, for them to 
do. 7 Co. 6, 7: 2 Salk, 614. 

Alſo it hath been adjudged, and is admitted in all the 
books which ſpeak of this matter, that a robbery in a 
houſe, whether it be by day or by night, does not make 
the hundred liable: The reaſons whereot are, that every 
man's houſe is io law eſteemed his caſtle, which be him- 
ſelf is obliged to defend, and into which no man can en- 
ter, to ſee what is doing there, without his leave; alſo 
being done in a houſe, the inhabitants of the hundred 
cannot be preſumed to have notice of it, ſo as to be able 
to apprehend the offenders. 7 C. 6 a. Sendil's caſe, 

But if a perſon be aſſaulted in the highway, and car- 
ried into a houſe, agd there robbed, it ſeems the hundred 


| 


— 


ſhall be liable; for otherwiſe the proviſion made by the 


ſtatute would be eluded. 1 S. 263, and fee 1 Salk, 614; 
Vor. J. 


7 Med. 189. Alſo it does not ſeems neceſſary, that the 
robbery ſhould be committed in the highway, ner al- 
ledged to have been ſo by the plaintiff in his declaration. 
7 Med. 159. It may be in a private way, or be in a 
coppice ; and in both caſes the hundred fhall be charge- 
able. 2 Salt. 614. and wide Carth. 71: 1 Had. 221: 
3 Mo. 258: 1 Show. 60: Comb. 150. S. C. | 

It is clearly agreed that for a robbery committed in 
the night the hundred is not chargeable, becauſe they 
cannot be preſumed to have notice thereof, fo as to be 
able to apprehend the robbers. 7 Co. 65: 2 Inf. 569: 
3 Leon. 350. 

But yet it is not neceſſary that the robbery ſhould be 
committed afier ſun-riſe, and before ſun-ſet, for if there 
be as much day-light at the time, that a man's counte- 
nance may be diſcerned thereby, though it be before ſun- 
riſe or after ſun- ſet, the hundred ſhall be liable. 7 Co. 6 a; 
Cro. Fac. 106: 1 And. 158: 1 Leon. 57: Sawil 33: wide 
Carth. 71: Comb. 150: 3 Med. 258: 1 Sz, 60. S. P. 

It hath been held, that if robbers drive or ob!'ge the 
waggoner to drive his waggon from the highway by day, 
but do not rob or take any thing till night, that yer this 
is 2 robbery in the day-time to as to charge the huadred. 
1 Sid. 263: 7 Mad. 159: Hutten 125. 

If he that is robbed, after Hu 1d Cry, make no further 
purſuit after the robbers, action lies againſt the hundred. 
4 Leon. 180, The party robbed is not bound to purſue 
the rubbers himſelf, or to lend his horte for that purpoſe; 
but ſtill has hisremedy againit the hundred, if they are not 
taken: tho” if any of them are taken, either within forty 
days after the robbery, or before the plaintiff recovers, the 
hundred is diſcharged. S:/. 11. When a man is robbed 
on a Snuday, on which day perſons are ſuppoſed to be at 
church, and none oupht to travel, the hundred is not 
liable. See //at. 27 El. ec. 13. But where a robbery is done 
on a Sunday, tho? the hundred is not chargeable, Fue ad 
Cry ſhall be made by Sat. 29 Car. 2. c. 7; And ita perſon 
be robbed going to church in a country town or village, on 


a Sunday, which is a religious duty required by law, it 


has been held an action lies apaiolt the hundred; but not 
if one be robbed on that day in other travelling fur plea- 
ſure, Sc. which is prohibited by ſcatute.—0 Geo. 1. C. B. 
per Xing, chief juſtice. 

And it wes formerly ruled by three judges on the 
Stat. of Il uten, where a man was roaded on a Sunday, 
in time of divine fervice, and made Hre 2nd Cry, that the 
hundred ſhould be charged; for many pertons are neceſſi- 
tated to travel on this day; as phyiicians, Oc. 2 Cre. 490; 
2 Rel. 59: Godb. 285: See 2 Net br. 937, 938. A 
robbery muſt be an open robbery, that the country may 
take notice of it, to make the hundred anſwerable. 
7 Rep. 6. 

A man is ſet upon and aſſaulted by robbers in one hur- 
dred, and carried into a wood, Ur. in another hundred, 
near the highway, and there robbed; the action ſhall be 
brought againſt the hundred where the robbery was done 
as particularly expreiled in the ſtatute, and nut the hen— 
dred where the man was taken or aſlnulted; becuuſe the 
aſſault is not the efficient cauſe of the robbery, as a firuke 
is the cauſe of murder. 2 S. 614; 7 Md. 157. 

But where goods are taken from a man in one hundred, 


and opened in ariother 3 where they are firk taken or 
| | 14 ſeized, 
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ſeized, they are ftolen ; and the robbery is committed. 
2 Lill. Mr. 27. 

By the Stat. 8 Geo. 2. c. 16, no proceſs for appearance 
is to be ſerved againſt the hundred, Sc. for a robbery 
committed, but on the high conſtable, who ſhall give no- 


tice of it in one of the principal market-towns, c. and 
then enter an appearance, and defend the action. 


By 
Stat. 22 Geo. 2. c. 24, No perſon ſhall recover on any of 
the ſtatutes of Hue and Cry, above 200 J. unleſs the per- 
ſon or perſons ſo robbed ſhall at the time of ſuch rob- 
bery be together in company, and be in number two 
at the leaſt, to atteſt the truth of his or their being fo 
robbed. - 

And by Sat. 30 Gee. 2. c. 3. 116, and 4 Geo. 3. c. 2. 
& 118, no receiver general of the land-tax, or his agents, 
can ſue the hundred for a robbery, unleſs the perſons 
carrying the money be three in company, 


2. The general doctrine as to actions is as follows, 
Where a robbery is done on the highway, in the day-time, 
of any day except Sunday, the hundred where committed 
is anſwerable for it: but notice is to be given of it, with 
convenient ſpeed, to ſome of the inhabitants of the next 
village, to the intent that they may make Hue and Cry for 
the apprehending of the robbers, or no action will lie 
againſt the hundred: and if any of the robbers are taken 
within forty days, and convicted, the hundred ſhall be 
excuſed, 

In 3 Lev. 320, it is ſaid, that upon ſearch of the par- 
liament roll it appears, that the ſtatute of / inton gives 
only forty days to the county, and that the ſtatute 
28 Ed. 3. c. 11, is but a confirmation thereof; and ac- 
cordingly it was adjudged good, where the plaintiff 
brought an action on the ſtatute of inton, and declared 
that he was robbed, and none of the robbers taken with- 
in forty days, according to the ſaid ſtatute, and with 
this the modern precedents agree, as Rap?. Ent. 406: Co. 
Ent. 35 1: Hern. 215: Thef. Brev. 141: 2 Salk. 376. 

If a ſervant be robbed in the abſence of his maſter, 
of his maſter's money, it is clear that the maſter may 
maintain an action for it againſt the hundred, but then 
the ſervant muſt make oath that he knew not any of the 
robbers. Cro. Car. 37. Alſo the ſervant being robbed in 
his maſter's abſence, may himſelf maintain an action 
againſt the hundred, and may declare that he was poſ- 
ſeſſed ut de bonis ſuis propriis, Fc. And though the jury 
find that he was robbed of his maſter's money, yet ſhall 
he recover; for the ſervant is poſſeiled ut de bonis ſuis 
propriis, againſt all, and in reſpect of all, but him that 
hath the very right, 2 Salt. 613-4: 4 Mod. 303: Comb. 
263: 1 Sid. 45. 

If a ſervant be robbed in the preſence of the maſter, 
the maſter muſt ſue; and the oath of the maſter is ſuffi- 
cient. 2 Salk. 613: Carth. 147. 

There muſt be an oath, wide Carth. 145 : 
1 Show. 94: 3 Mod. 287. 

Where a ſervant is robbed, he muſt be examined and 
ſworn ; but if the maſter be preſent, it is a robbery of 
bim. Show. 241 : 1 Leon. 323. If a quaker be robbed, 
or a man's ſervant being a quaker, and either refuſe to 
take an oath of the robbery, and that he did not know 
any of the robbers, the hundred is not anſwerable ; for 
the Stat. of 27 Elix. c. 13, was made to prevent combina- 
tion between perſons robbed and the robbers. 2 Sa/k. 613. 


2 Salk, 613; 


| 


But the maſter's oath where the ſervant is a quaker, or 
otherwiſe, and being robbed in his preſence, will main- 
tain the action in his own name. Carth. 146. And a 
plaintiff had judgment on his oath, though his ſervant 
that was robbed with him knew one of the robbers. When 
a carrier is robbed of another man's goods, he or the 
owner may ſue the hundred; but the carrier is to give 
notice, and make oath, £'. though the owner of the goods 
brings the action. 2 Saund. 380. 

If A. and B. travelling together are robbed of a ſum 
of money, to which they are both jointly intitled, they 
may both join in an aQtion againſt the hundred; but other- 
5 if they had ſeparate and diſtinct intereſts. Dyer 370 a, 
Pt. 59. ; 

By Stat. 27 Eliz. c. 13. f 11, it is enacted, That no 
perſon that ſhall happen to be robbed ſhall maintain any 
action, or take any benefit of the ſtatutes which make 
the hundred liable, except the perſon ſo robbed ſhall, 
with as much convenient ſpeed as may be, give notice of 
the robbery ſo committed unto ſome of the inhabitants of 
ſome town, village or hamlet, near unto the place where 
any ſuch robbery ſhall be committed. 

In the conſtruction of this clauſe of the ſtatute it hath 

been holden, That if a perſon be robbed in a highway 
in diviſis hindredorum, he need not give notice to the in- 
habitants of each hundred, but notice to either of them 
is ſufficient. Cro, Fac. 675, See Cro. Car. 41, 379: 1 
Show. 94. 
It hath been reſolved, that though the notice given be 
five miles from the place where the robbery was commit- 
ted, that it is ſufficient; the reaſon whereof is, becauſe 
that the party, who is a ſtranger to the country, cannot 
have conuzance of the neareſt place or town. March. 11: 
and ſee 2 Leon. 82. 

Alſo if the party robbed give notice with as much con- 
venient ſpeed as may be, though he be otherwiſe remiſs 
in not purſuing the robbers, or refuſes to lend his horſe 
for that purpoſe, yet he ſhall not Joſe his action for this, 
nor the hundred be excuſed. March 11: 2 Leon. 82, 

Now by Srat. 8 Geo. 2. cap. 16.5 1, it is further en- 
acted, That no perſon ſhall maintain any action againſt 
the hundred, unleſs he ſhall, (beſides the notice already 
required by the Stat. 27 Eliz. c. 13, ) with as much conve- 
nient ſpeed as may be, after any robbery committed, give 
notice thereof to one of the conſtables of the hundred, 
or to ſome conitable, bortholder, headborough or tith- 
ingman of ſome town, pariſh, village, hamlet or tithing 
near unto the place where ſuch robbery ſhall happen, or 
ſhall leave notice in writing of ſuch robbery at the dwell- 
ing houſe of ſuch conſtable, Sc. deſcriving, ſo far as 
the nature and circumſtances of the caſe will admit, the 


| felon, and the time and place of the robbery, and alſo 


ſhall, within the ſpace of twenty days next after the rob- 
bery committed, cauſe public notice to be given thereof 
in the London Gazette, therein likewiſe deſcribing, ſo far 
as the nature and circumſtances of the caſe will admit, 


the felon, and the time and place of ſuch robbery, toge- 


ther with the goods and effect whereof he was robbed.” 
By Stat. 27 Elix. c. 13. 4 11, it is enacted, © That 
the party robbed ſhall not have any action, except he 
ſhall firſt, within twenty days next before ſuch action to 
be brought, be examined upon his corporal oath, before 
ſome jultice of the peace of the county where the robbery 


| was committed, whether he knows the parties that com- 


mitted 
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mitted the robbery, or any of them ; and if, upon exa- 
mination, it be confeſſed, that he knows the parties, or 
any of them, that then he ſhall, before the action be 
commenced, enter into ſufficient bond by recognizance 
before the ſaid juſtice, eſfectually to proſecute the ſame 
perſon and perſons.” 

In the conſtrudion of this clauſe of the ſtatute, the fol- 
lowing points have been holden ; | 

That if the party does not know the robbers at the time 
of the robbery committed, tho? he happens to know them 
afterward, it is not material. March 11. 

It hath been adjudged, that the oath may be taken be- 
fore a juſtice of the county, though not in the county at 
the time of adminiltecing it. 1 Jones 239. 

As to giving bond for payment of coſts, by Stat. 
8 Geo, 2. cap. 16. it is enacted, © That, before any action 
commenced, the party ſhall go before the chief clerk, or 
ſecondary, or the filazer of the county wherein ſuch rob- 
bery ſhall happen, or the clerk of the pleas of that court 
wherein ſuch action is intended to be brought, or their 
reſpective deputies, or before the ſheriff of the county 
wherein the robbery ſhall happen, and enter into a bond 
to the high conſtable, or high conſtables of the hundred 
in which the robbety ſhall be committed, in the penal 
ſum of one hundred pounds with two ſufficient ſureties to 
be approved of by ſuch chief clerk, Sc. with condition 
for ſecuring to ſuch high conſtable or high conſtables, the 
due payment of his or their colts, after the ſame ſhall be 
taxed by the proper officer, in caſe the plaintiff in ſuch 
action ſhall happen to be nonſuited, or ſhall diſcontinue 
the action, or in caſe judgment ſhall be given on demur- 
rer, or a verdict againſt him.” | 

Colts are always given in actions on the ſtatutes of Hue 
and Cry, where damages are recovered. 1 Term Rep. 72. 

By Stat. 27 Elix. c. 13. $9, The action is to be brought 
within oe year after the robbery committed. 

In the conſtruction of this ſtatute it hath been holden ; 
That if a perſon be robbed the gth of Occber 13 Fac. 
and ſo laid that the teſte of the writ be the gth Ofeber 
14 Jac. that this is not purſuant to the ſtatute; and 
that in this action, which is penal again the hundred, 
there is no reaſon to exclude the day on which the fact 
was done, nor to make ſuch conſtruction as is done in 
protections and the inrolment of deeds, which have always 
received a benign interpretation, Hos. 139, 140: Moor 
$78. pl. 1233: 1 Brownl. 156. S. C. Vide 1 Sid. 139: 
1 Kb. 495 

An action was brought by the maſter, on the ſtatute 
of Winton, for a robbery committed on his ſervant, in 
which he declared of an aſſault and battery done to him- 
ſelf, (though then 50 miles from the place), alſo that he 
made oath that he did not know any of the perſons ; the 
iſtue was entered of record, and the jury appeared at the 
bar ready to try it; but being for other buſineſs adjourn- 
ed to another day, the plaintiff obſerving his miſtake 
moved to amend, by declaring of a robbery on his ſer- 
vant, c. and it appearing that the year in which the 
action mult be brought was expired, and conſequently 
the action mult be loſt if not allowed, the court, after long 
debate and conſideration of former precedents, admitted 
him to amend. 3 Lev. 347. 

It ſeems that, from the neceſſity of the caſe, the party 
himſelf that was robbed is to be admitted as a witneſs, 
but then his teſtimony muſt be corroborated by collateral 
proof and circumitances, and ſuch as may induce a jury 


CRT. 


to believe that a robbery was actually committed, and 
that the party loſt what he declared for. 2 Lc. 12. 

By Stat. 8 Geo. 2. c. 16, it is enacted, That in any 
action againſt any hundred, any perſon inhabiting within 
the hundred, or any franchiſe thereof, ſhall be admitted 
as witneſs for or on behalf of the hundred.“ 

If an action againſt the hundred be diſcontinued, on a 
new action brought, there muſt be a new oath taken within 
forty days before the laſt action brought. Sid. 139. In 
action upon the ſtatute of Hue and Cry, the declaration is 
good, though the plaintiff doth not ſay, that the juſtice of 
peace who took the oath lived prope locum where the rob- 
bery was committed. And oath was made before a juſ- 
tice of peace of the county where the robbery was done, 
in a place of another neighbouring county ; and it was 
held good. Cro. Car. 211. 

If a juſtice of peace refuſe to examine a perſon robbed, 
and to take his oath, action on the ſtatute lies againſt the 
juſtice. 1 Leon. 323. It is ſafe to ſay the plaintiff gave 
notice at ſuch a place, near the place where the robbery 
was done; and though that place where notice is given be 
in another hundred or county, yet it is good enough; 
for a ſiranger may not know the confines of the hundred 
or county. Oo. Car. 41, 379: 3 Salk. 184. 

If there be a miſtake of the pariſh in the declaration 
where the robbery was, if it be laid in the right hundred 
it is well enough. 2 Leon. 212. And though the party 
puts more in his declaration than he can prove, for ſo 
much as he can prove it ſhall be good. Cro. Fac. 348. 

Upon a trial in theſe caſes, the party muſt file his ori- 
ginal, and be ſure to have a true copy thereof, and 
witneſſes to prove it; and he muſt alſo have the affidavit 
or oath, and a witneſs to prove the taking it. 2 Lill, 
Atr. 25. 

By Stat. 27 Elis. c.13.4 8, it is enacted, © That where 
any robbery is committed by two, or a greater number 
of male factors, and that it happen any one of the ſaid 
offenders to be apprehended by purſuit, to be made ac- 
cording to the ſtatutes, that then, no hundred or ftran- 
chiſe thall in any wiſe incur the penalty loſs or forfeiture 
mentioned in the ſtatutes, although the reſidue of the 
malefactors ſhall happen to eſcape.” see 1 Vent. 118, 
325: Raym. 221: 2 Lev. 4. | 

If Hue and Cry be made towards one part of the 
county, and an inhabitant of the hundred apprehends one 
of the robbers within another, this is a taking within the 
ſtatute. 1 Vent. 118, 119. 

By the Stat. 8 Geo. 2. cap. 16. it is enacted, That no 
hundred, or franchiſe therein, ſhall be chargeable by vir- 
tue of any of the ſlatutes, if any one or more of the 
felons, by whom ſuch robbery ſhall be committed, be 
apprehended within the ſpace of forty days next after 
public notice given in the London Gazette, as by the 
ſtatute is prœvided.“ 


3. By Stat. 27 Elix. c. 13. 14. It is enacted. That 
after execution of damages by the party or parties ſo rob- 
bed had, it ſhall be lau ful (upon complaint made by the 
party charged) to and for two juſtices of the peace (where. 
of one to be of the grorun) of the ſame county, inha- 
biting within the hundred, or near unto the fame where 
any ſuch execution ſhall be had, to aſſeſs and tax rateably 
and proportionably, according to their diſcretions, all 
and every the towns, pariſhes, villages and hamlets, ag 
well of the ſaid hundred where any tuch robbery ſhall be 

4 T 2 committed, 
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committed, as of the liberties within the ſaid hundred, 
to and toward an equal contribution, to be had and made 
for the relief of the inhabitants, againſt whom the party 
or parties robbed before that time had execution.“ 
Tue conſtables, Oc. are io levy the money and pay it 
cover to the juſtices, and they are to deliver it over. to 
the inhabitants, for whoſe uſe it was collected. 

The ſame taxation is to be in caſes where there 1s de- 


fault or negligence of purſuit and freſh fuit, for the be. 


nefir of inhabitants having damages or money levied on 
them, (See ante 1.) | 

By the rat. 8 Geo. 2. c. 16, already referred to, after 
judgment againſt the hundred, no proceſs ſhall be ſerved 
on the high conſtable or anv inhabitant: but the ſheriff on 
receipt of the writ of execution fhall ſhew it gratis to 
two juſtices of the peace in or near the hundred, who 
ſhall ſpeedily cauſe an aſſeſſment to be levied purſuant to 
the Fat. 27 El. c. 13. and alto for the neceſſary expences 
of the high conſtable above the coſts and damages re- 
covered, of which, on notice from the two juſtices, he 
ſhall give an account and proof on oath to their ſatisfac- 
tion, having firſt cauſed his attorney's bill to be taxed. 5 4. 

The theriff ſhall pay the money levied to the parties 
without fee, and indorſe the day of receiving the writ 


of execution, end not be called upon for a return till 


fxry days after. And See Stat. 22 Geo. 2. c. 46. 34. 

And the like aſſeſſment ſhall be in cafe the plaintiff be 
nonſuit, diſcontinue, or have a verdict or judgment on 
demurrer againſt him, if by inſolvency of the plaintiff or 
his jureties, he cannot be reimburſed on the bond of 1001. 
penalty; and the money levied {hall be paid to the juſ- 
tices for the high conſtable in ten days after it is levied, 
57. 8. of ſaid Sat. 8 Ceo. 2 c. 16. g 

And the juſtices may limit a time not exceeding thirty 
days for levying ſuch aſſeſſment; and the officer appoint- 
ed refaſing or neglecting to levy and pay the money, &. 
in ſuch time, forfeits double the ſum. 5 9, 10. 


—— 
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Ir there be judgment againſt the hundred, it may be 


levied againſt the inhabitants of the ſame hundred by 
fri facias. So it may be levied upon any one, who has 
lands in his poſſeſſion within the hundred, though he has 
no houte nor lodging there; for he is an inhabitant. R. 
2 Sund. 423.—Upon a leſſee, or purchaſer after the rob- 
bery committed. R. Noy 155.—$0 it may be levied upon 
one or wo of the inhsbitants. But if a man come to 19- 
habit in an hundred after a robbery done, he ſhall noc 
de charged, R. Hatt. 125: Cont. per Barekley, Mar. pl. 28. 


” 


HUISSERIUM, A ſhip uſed to tranſport horſes ; de- 
rixed, as ſome will have it, from the Fr. huis, z.e. a 
door; becauie, when the horſes are put on ſhipboard, the 
doors or hatches are ſhut upon them, to keep out the wa- 
ter. Bremptcn Auno 1190. —Theie flips have been termed 
Loc. 

"HUISSIER. An uſher of a court, or in the King's 
alate, Se. See Cher. 

HUULK-\, A kulk or ſmall veſſel. A. 394. 

HULKS, for felons; See title Tranſportatlon. 

HULL, A reſtraint of exactions taken there, at. 
27 Hen. g. c. 3. Their duties on ſalt fiſh and herriugs 


re tored. Stats, 33 Hen. 8. c. 33: 5 Eliz. c. 5. ect. 3. The 
Cuſtomer of Hull to have a deputy reſident at York, Sat. 
1 Lz. c.11./.3. For erecting workhouſes and main- 
taining the poor at Hull, dee flats. 15 Geo. I. c. 10: 28 
Geo. 2. c. 27. See this Dict. tits. TC: Navigation Acts. 


—— 


| 


HUNDRED. 


HULLUS, A hill. —7: hullis & hols, i. e. in hills 
and dales. Mon. Angl. tom. 2. p. 292. | 
: HUMAGIUM, A maift place, An. Arg. x por. F. 
28 a. 
HUMBER, (river) in 20r4/rre, fiſh-garths and piles, 
Tc. to be removed. Stat. 23 Hen. 8. c. 18. See title 2%. 


HUNDRED. 

IToxnpegpum, Centuria.] A part or diviſion of a Shire; 
ſo called, either becauſe of old each hundred found 100 
fidejuſſors of the King's peace, or a hundred able men 
for his wars. But more probably it is fo called, becauſe 
it was compoſed of an hundred families. It is true, 
Brompton tells us, that an hundred contains centum willas ; 
and G/raldus Cambrenſis writes, that the Je of Mun hath 
343 vs. Put in thele places the word w//a muſt be 
taken for a country family; for it cannot mean a village, 
becauſe there are not above 40 villages in that iſland. 
So where Lambard ſays, that an hundred is fo called, & 
numero centum hominum, it muſt be underſtood of an hun— 


dred men, who are heads or chiefs of ſo many families. 


Theſe were firſt ordained by King Aired, the 29th 


King of the Weſt Saxons: Lambard derbe Centuria. This 


dividing counties into hundreds, for better government, 
Ning 4/red brought from Germany: For there cena, or 
centena, is a juriſdiction over an hundred towns, See 1 
Comm. 115: Introd. & 4. N 

In ancient times, it was ordained for the more ſure kee p- 
ing of the Peace, that all free- born men ſhould caſt them- 
ſelves into ſeveral companies by 10 in each company. 
and that every of theſe ten men ſhould be ſurety and 
pledge for the forth-coming of his fellows. For which 
cauſe theſe companies in ſome places were called 2ihings 
and as ten times ten makes an 100, ſo becanſe it was alſo 
appointed that ten of theſe tithings ſhould at certain 
times meet together for matters of greater weight, there- 
fore that general aſſembly was called an hundred, -= 
Lamb. Cont, 

The hundred is governed by an high conſtable or 
batliff; and formerly there was regularly held in it the 
hundred-court for the trial of cauſes though now fallen 
into diſuſe. In ſome of the more Northern counties theſe 
hundreds are called wap-ntakes. 1 Comm. Introd. & 4. p. 
115: and See 4 Comm. c. 33. | 

This is the original of hundreds, which fill re- 
tain the name, but the juriſdiction 1s devolved to the 
county-court, ſome few excepted, which have been by 
privilege annexed to thecrown, or granted to ſome great 
Subject, and ſo remain ſtill in the nathre of a franchiſe. 
This has been ever ſince the Sat. 14 Ed. 3. fl. 1. wap. . 
whereby theſe hundred-courts, formerly farmed out by 
the Sheriff to other men, were all, or the molt part re- 
duced to the County-court, and ſo remain at preſent. 

But now, by hundred-courts we underitand ſeveral 
franchiſes, wherein the ſheriff has nothing to do by his 
ordinary authority, except they of the hundred refuſe to 
do their office. See We? part 1: Symbol, lib. 2. ſech. 228. 
Ad hundredum pot Pa/tha, & ad proximum hundredum 
poſt feftum St. Mich. — Mon. Augl. 2 par. f. 293 a. : 

An hundred is to have juriſdiction or power to admi- 
niſter juitice in 100 vills, or of 100 men, or of 100 pa- 
riſhes. Br. Court Baron, pl. 8. Cites 8 H. 7. 3. per Rede. 

Every ward in London is an hundred in a county, and 
every pariſh in Londen is a vill in an hundred. 9 Rep. 


66 6b, 
Hundreds 


HUN D RED. 


Hundreds were either parcel of the counties, and there 
the ſheriffs did conſtitute bailiffs, (4iz. thoſe hundreds 
which were anciently parcel of the farm of the ſheriffs, 
that the ſtatute 2 EA. 3. c. 12, ſpeaks of); or elfe they. 
were ſuch as were granted out, which the lord of the 
hundred ſometimes held at farm, and ſometimes in fee, 


called hundreds in fee, liberties of hundreds, franchiſes } 


of hundreds. Vent. 40;. 

Ia the time of King Alfied the kingdom was in groſs, 
and then divided into counties and huncreds, and all per- 
ſons then came within one hundred or other; and then 
the King's relations had the government of them, and 
therefore they were called Conſanguinef; (conſins) and fo 
are the Earls, (Comites) Lord-lieutenants, ſtyled at this 
day ; but when the office became troubleſome, there were 
ordained Vicecomites, (Sheriff) which name remains to 
this day, and the others continue to be called Conſarguinci, 
but have no power 1n the county, having only the hono- 
rary name of Earls or Comites of ſuch or ſuch a county, 
Ec, For the better government of theſe counties, the 

Icecomiles had two courts ; but out of thoſe the King 
granted petty leets and courts-baron; but the tourn of 
the ſheriff had yet a ſuperiutendant power, they being 
derived out of the ſheriff's tourn, See Dyer 13. 

The King afterwards granted away ſome hundreds in 
fee-ſimple, and ſome franchiſes, and the laſt excluded 
the King utterly, but the hundreds granted in fee were not 
wholly exempt. On this aroſe ſome confuſion, and the 
parliament hereon took notice, that the execution of 
Juſtice was by this much interrupted, and therefore came 
the ſtatute of Linc. 9 Ed. 2. fl. 2; That ſheriffs ſhould 
be ſufficient perſons, and have lands in the county, and 
ſo be able to anſwer both the King and county, and that 
bailiffs and farmers of hundreds ſhould be ſufticient men. 
And at this time hundreds were grantable for years. 

Then came the ſtatute of 2 Ed. 3. cc. 4, 5; That 
ſheriffs ſhould continue but for one year. But this took 
not away the whole inconvenience: for the Crown till 
granted away bailiwicks and hundreds, for lives, at rents 
at ſuch exceſſive dear rates, that made them endeavour to 
make up their money by unlawful means ; and therefore 
came the fatuies 2 Ed. 3. cap. 12: 14 Ed, 3. cap. g. By 
the firſt it was enacted, That all hundreds and wapen- 
takes granted by the King ſhall be annexed to the county, 
and not ſevered. And by the other ſtatute, that all ſhould 
be annexed, and the ſheriff ſhould have power to put in 
bailiffs, for which he will anſwer, and no more ſhould be 
granted for the future; and one reaſon of this was, be- 

cauſe the King granted away hundreds, and abated hot 
the ſheriff's farm. Ang. 2 Show. 98, 99. 

Hundreds are liable to penalty on exportation cf wool, 
788 Will. 3. c. 28. $8.—Liable to damages ſultained 
by riotouſly pulling down buildings, 1 Geo. 1. . 2. c. 5. 5 

6.—By killing cattle, cutting down trees, burning houtes, 

Ec. 9 Geo. 1. 4. 22.4 7: 29 Geo. 2. c. 30. § 9. By de- 
. flroying turnpikes, or works on navigable rivers, 8 Geo. 
2. c. 20. & 6 —By cutting hop-binds ; 10 Geo. 2. C. 32. 

$ 4. —By deſtroying corn to prevent exportation, II Geo, 
2. c. 22. $ 5,—By wounding officers of the cuſtoms, 19 
Geo. 2. c. 34. $ 6,—Or by deſlltoying woods, c. 29 
| Geo, 2. c. 36. 5 9.—80 in caſes of robbery. See title 
Hue and Cry,—S0 tor the deſtruction of mines or pits of 
coal. Burn's J. title Hundred. See this Diet, under the 
teveral titles, 
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HUR 


Inhabitants within the hundred may be witneſles for 
the hundred, 8 Geo. 2. c. 16. 


The word hb 1n:edum is ſometimes taken for an im 


munity or privilege, whereby a man is quit of money 


or cuſtoms due to the hundreds. Cowell. 


HUNDRED-COURT, Is only a larger court-baron, 
being held for all the inhabitants of a particular hun- 
dred inſtead of a manor. The free ſuitors are here the 
judges, and the ſteward the regilter, as in the caſe of a 
court-baron. It is not a Court of record, and it reſembles 
a court-baron in all points, except that in point of terri- 
tory it is of a greater juriſdiction. 

According to þ/ack/one, its inſtitution was probably 
co-eval with that of hundreds themſelves, introduced, 
though not invented, by Ahed being derived from the 
polity of the ancient Germans. Se 1 Comm. Introd. & 4. 
and this Dia. titles County Court ; Court Baron; Cgurt Lees; 
Conflable, Hundred, &c. 

HUNDREDORS, Zundredarii.] Perſons ſerving on 
Juris, or fit to be impanelled thereon for trials, dwelling 
within the hundred where the land in queſtion lies. Srar. 
35 H. 8. c. 6. And default of H:ndredors was a challenge 
or exception to panels of therifts, by our law, till the Sat. 
4 © 5 Aun. cad. 16. ordained, that, to prevent delays by 
reaſon of challenges to panels of jurors for default of 
Hundredors, Sc. writs of venire facias for trial of any 
action in the courts at //*/fminfter, ſhall be awarded of 
the body of the proper c-unty where the iſſue is triable. 
See title Ju J. II. | 

Hundredor allo ſignifies him that hath the juriſdiction 
of the hundred, and is in ſome places applied to the 
bailiff of an hund:ed. See Stats. 13 Ed. 1. c. 38: 9 Ed. 2: 
2 Ed. Jt Horn. Mirren, lib. 1. 

HUNDRED-LAGH, from the Sax. /aga, lex.] Is in 
Saxon the hundred court. Manwoed, par. 1. pag. 1, 

HUNDRED-PENNY. Was collected by the ſheriff 
or lord of the hundred, in oneris ſui ſubſidlium. Camd. 
and ſee Spelm. Glo). Pence of the hundred is mentioned 
in Doms ſeay. And it is elſew here called, bundredfeb. Char. 
X. Joh. Egidio Epi/c. Her. 

HUNDRED->ETENA. Dwellers or inhabitants of 
a Hundred. Charta Edgar. Reg; Mon. Ang. tom. 1. p. 16. 

HUNGER. According to the preſent doctrine, Hun- 
ger will not juſtify ſtealing food, to relieve a preſent ne- 
ceſſity. 1 Hal. P. C. 54. Ard the doctrine ſeems juit, 
as (on conviction) a judge may reſpite and a King pardon, 
an advantage which is wanting in many States; parti- 
cularly thoſe which are democratical. The ancient doc- 
trine, (that it would juſtify) if now in force, might open 
a door to many villanies. And, in this commercial ſtate, 
thoſe who can labour need not fear flarving. Thoſe that 
cannot, and who are poor, the laws have made a provi- 
ſion for, See 4 Comm. 31. 

HUNTING. By ſtat. 1 Hen. 7. c. 7. uilawful hunting, 
in any legal foreſt, park or warren, not being the King's 
property, by night, or with painted faces declared to be 
ſingle felony, And by Siat. 9 Geo. 1. c. 22, Appearing 
armed with faces blacked, or diſguiſed, to bunt, wound, 
kill, or ſteal deer, to rob a warren, or ſteal fith, is felony, 
without benefit of clergy. See titles Deer Stealer;: Came: 
Black 48. | | 

HURDLE, A fledge or Hurdle uſed to draw traitors 
to execution. See title Execution (Criminal.) 

| _ HURDEREFERST, 


H UR 


HukRpEREFERST, A Domeſtick or one of the 


family, from the Sax. hyred, familia, and feeej!, frnuus. 
Leg. H. 1. c. 8. 

HURRERS. The cappers and hat-makers of London 
were formerly one diviſion of the ZHaberdafhcrs, called by 
this name. Szow's Surv. Lond, 312. 

HURST, HYRST, HERST, from the Sax. Hg, 
z. e. a wood or grove of trees. ] There are many places 
in Kent, Suſſex and Hampſhire, which begin and end with 
this ſyllable; and the reaſon may be, becauſe the great 
wood called 4ndrefeold extended through thoſe counties. 
Covell. 

HURST CASTLE, Is fo called, becauſe ſituated near 
the woods. So Hw/{:ga is a woody place; and probably 
from thence is derived Hur/ley, now, Hurley, a village 
in Berkfoire. Covell. 


HURTARDU>, HURTUS, A ram or wether, as 


ſheep. Mon. Angl. tom. 2. pag. 666. | | 
HUS anvDd HANT, Words uſed in ancient plead- 


ings. —Henricus P. captus per querimoniam mercatorum 
Flandrie & impriſenatus, offert Domino Regi Hus & Hant 
in plegio ad flandum recto, & ad reſpondendum prædictis mer- 
catoribus & omnibus aliis, qui verſus eum loqui voluerint : et 
di veiſi veniunt qui manucapiunt quod dictus Hen. P. per Hus 
& Hant weniet ad ſummonitionem Regis wel Concilii ſui in 
Curia Regis apud Shepway, & quod ſtabit ibi roco, Ic, 
Placit. coram Concilio Dom. Reg. Anno 27 H. 3: Rot. 9. 
See commune Plegium, ficut Johannes Doe & Richardus 
Roe. 4 nf. 72. 


HUSBAND. and WIFE, Are made fo by marriage, 


and being thus joined, are accounted but one perſon in 
law. Lit. 168. See this Did. title Baron ard Feme. 

HUSBANDRY ANS DU HUSBANDMAN. There hav- 
ing been great decay of Hiſbandry and hoſpitality, it 
was enacted by Hat. 39 Elix. c. 1, now obſolete, that one 
half of the houſes decayed ſhould be erected, and forty 
acres of arable land laid to them, by the perſon, his heir, 
executor, £7c. who ſuffered the decay : and they were to 
keep the houſes and lands in repair. 

The decaying of houſes of huſbandry prohibited, a. 
4 H.7. c. 19: 6H.8.c.5: 7 H. 8. c. 1: 27 H. 8. c. 22: 
2 & 3 Ph. Ma. cc. I, 2: 39 El. c. 1. All now appa- 
cently expired or obſolete.— Wood not to be turned to 
tillage or paſture. fat. 35 H. 8. c. 17. H 3. Land to be 
re- converted to tillage, 5 & 6 Ed. 6. c. 5: 5 El. c. 2. re- 
pealed by „lat. 35 El. c. 7.5 20. Who may be compelled 
to ſerve in huſbandry, 5 El. c. 4.4 7. How Huſbandmen 
ſhall take apprentices. 5 El. c. 4. § 25. See titles La- 
bourers : Apprentices. Arable land not to be converted to 
paſture, 39 El. c. 2.; but not to extend to Northumberland 
43 El. c. 9. f 32.—0f/elere. 

HUSBRECE, from Sax. Hu, a houſe and brice, a 
breaking.] Was that offence formerly which we now call 
burglary. Blount. See title Burglary. 

HUSCARLE, A menial ſervant: It ſigniſies properly 
a ſtout man, or a domeſtic; alſo the dome//ical gatherers 
of the Danes tributes were anciently called hu/carles. The 
word is often found in Dome/day, where it is ſaid the 
town of Dorche/eer paid to the uſe of huſcarles or honſe- 
carles, one mark of ſilver, Dome/day. 


HYTH. 


HUSCANS, Fr. Banſcau.] A fort of boot, or bufkin 
made of coarſe cloth, and worn over the ſtockings, men- 
tioned in the ancient Stat. 4 Ed. 4. c. 7. 

HUSFASTNE, Sax. hus, i. e. domus & feet, fixus.] 
He that holdeth houſe and land. —Bradt. lib. 3. tract. 2. 
cap. 10, See Heæordfeſte. | 

HUSGABLE, 4+/2ablum.] Houſe-rent, or ſome tax 
or tribute laid upon houſes. Mon. Ang. tom. 3. p. 254. 

HUSSELING- PEOPLE, Communicants; from the 
Sax. houjel or hufel, which ſignifies the holy ſacrament : 
See title Hoi. ; 

HUSTINGS, „ingum, from the Sax. huſlinge, i. e. 
concilium, or curia.] A court held before the Lord Mayor 
and Aldermen of London, and is the principal and ſu- 
preme court of the cin: and of the great antiquity of 
this court, we find honourable mention made in the laws 


— — — 


of King Edward the Confeffor ; Debet etiam in London, 
gue eft caput Regni & Legum, ſemper Curia Domini Regis 
fengulis ſeptimanis die lune huflings ſedere & teneri; fundata 
enim erat olim ifi ata ad inſtar, & ad modum & in me. 
moriam wveteris Magne Trojæ, & uſque in hodiernum dict 
leges & jura & dignitates, I libertates regiaſque conſuetudines 
antique ma gn Trojæ, in ſe continet : et conſuetudines ſuas 
una ſemper iuviolabilitate conſervat,” Qc. Other cities and 
towns have allo had a Court of the ſame name; as „u 
chefter, «York, Lincoln, Ec. Fleta lib. 2. c. 55: 4 Inf. 247 : 
Stat. 10 Ed. 2. c. 1. See this Dict. titles Court of Haft- 
ings 3 London. - 

HUTESIUM eT CLAMOR, a HUE axp CRY; 
See that title. 

HUTILAN, Taxes, Mon. Angl. tom. 1. p. 586, 

HYBERNAGIUM, The ſeaſon for ſowing winter 
corn, between Michae/mas and Chriſtmas ; as Tremagium 
is the ſeaſon for ſowing the ſummer corn in the ſpring of 
the year: Theſe words were taken ſometimes for the dif. 
ferent ſeaſons; other times for the different lands on 
which the ſeveral kinds of grain were ſowed; and ſome- 
times for the different corn; as Hybernagium was applied 
to wheat and rye, which we ſtill call winter-corn; and 
tremagium to barley, oats, &c. which we term ſummer- corn: 
theſe wordsarelikewiſe written ib ernagium and thornagium. 
Fleta, lib. 2. cap. 73. F 18. 

HYDAGE. See Hidage. | 

HYDE or LAND, AND HYDEGILD. See Hide and 
Hidage. © 

HYPOTHECA, In the civil law, was where the 
poſſeſſion of the thing pledged remained with the en. 
tuft. l. 4. c. 6. /. 7: 2 Comm. 159. See titles Bailment. 

To HYPOTHZ=CATE, A ſhip, from the Lat. Ho- 
theca, a pledge.] Is to pawn the ſame for neceſlaries ; 
and a maſter may hypothecate either ſhip or goods for re- 
lief when in diltreſs at ſea; for he repreſents the traders 
as well as owners: and in whoſe hands ſoever a ſhip or 
goods hypothecated come, they are liable. 1 Sal. 34: 
2 Lil. Abr. 1953. See titles Inſurance IV: Factor; Mer- 
chant; Ship; Morigage, Oc. | 

HYTH, A port or little haven to lade or unlade wares 
at, as Queen-hyth, Lamb-hyth, Sc. New Book of Entries, 
fol. 3. — De tota medietate bythe ſuæ in, Ic. cum libero in- 


troitu & exitu, Sc. Mon. Angl, 2 par. fal. 142. Alſo a 
Wharf 7 Oe. | 


THE END OF THE FIRST VOLUME. 


ADDENDA rr CORRIGEN DA; 
IN THIS VOLUME. 


Tit. ACCESSARY, II. 4. After the recital of Sat. 1 Ann. c. g. and its effects, add and by Stat. 10 Geo. 3. e. 48, 
buyers or receivers of ſtolen jewels, gold or ſilver plate, where the ſtealing thall 
have been accompanied with burglary or robbery, may be tried (and tranſported 
| for 14 years) before the conviction of the principal“ 
ADMIRAL ax In the laſt column but one of this article, the 4th parag. of the col. after “ See the &. and Dongl. 
_ ADMIRALTY | 614.” add and Sat. 33 Geo. 3. cc. 34, 66, and this Dia. tit, Navy.” 
ANNUITY,——At the end of this article add“ See Sat. 33 Geo. 3. c. 14; as to the Royal Exchange Aſſurance 
7 | Annuity Company.” 
APPRENTICE, —= Before the laſt par. in the 3d col. of this article The juſtices” Sc., put II. and in the zd 
8 par. of the next col. line 10, after the word “ paid” add“ (and by Stat 33 Geo. 3. 
c. $5, may fine the maſter for ſuch ill uſage)“ -In the next par. line 6. for 33 Ges. 3. 
f read 32 Geo. 3. 
ARREST.—Col. 3. line 23. for © term” read town”? 
AUCTIONS.—Line 6. after the words “explained by ſtatutes”? add“ 28 Geo. 3. c. 37.” 
BANK.—Col. 2. after line 24. add © See Stat, 33 Geo. 3.c. 30; as to the forgery of transfers and dividend-war- 
rants, Oc.“ 
BANKRUPT, III. 1. In the laſt par. of this Diviſion after Sat. 5 Geo. 2. c. 30. add © And an action may accord- 
ingly be maintained for ſuch debt. 5 Term Rep. 287.” 
BOOKS.—At the end of par. 3. of this article, add“ See Stat. 34 Geo. 3. c. 20; and this Dict. title Literary 
Property. | 
BREAD.—Par. 2. line 1. after 29. add “ (explained and reſtrained as to the time of proſecution, which is limited 
tu /even days, by Stat. 33 Geo. 3. c. 37.) 
For CAUTIONE ADMITTENDT read ADMIT'TENDA. 
COALS.—Line 29. after 13. add “ (explained as to coals carried coaſtwiſe in Scotland, by Stat. 33 Geo. 3. c. 69.) “ 
DOWER, IV. Col. 2. par. 2 and 4. for © 1 IAH. 366.” read © 1 . 36 b.”? 
EXECUTION, III. 4. Col. 2. par. 3. line 3. after * 2001. add © and by Stat. 33 Geo. 3. c. 5. to 3001.” 
EXECUTOR, V. 6. Col. ult. par. 2. line 18. for rent aſſets”? read ** real afſets.”? 
m———— V. 8. Par. 3. line 5. for“ attend” read ** intend.” | 
FELONY .—Col. 2. line penult. for“ Foreign State, ſerving.” read Foreign State, going out of the realm to ſerve, 
without taking Oath of Allegiance.” 
GAOL AND GAOLER.—Line 11. for ** healed” read “ treated“ 
HIGHWAYS, VI. (A) 1. col. 2. par. 3. line 12-16. dele from © Perſons above 18—to—ſix days duty” —that part 
of the Stat. 13 Geo. 3. c. 78, being repealed by Stat. 34 Geo. 3. c. 74. 


